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Chap.  1.  Of  Parceners.  Sect.  241. 
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JpARCENERS  are  of  two  sorts,  to  wit;  parceners  according  to  the 

course  of  the  common  law,  and  parceners  according  to  the  custome. 

Parceners  after  the  course  of' the, common  law  are,  w/iere  a  man,  or  woman, 

seised  of  certaine  lands  or.  tenements  in  fee  simple  or  in  taile,  hath  no  issut 

but 


(0  In  the  vellum  MSS.  of  Littleton,  belonging  to  the  public  library  at 
Cambridge,  there  is  the  following  argument  or  introduction  to  this  third  book: 
'<  En  cost  tierce  liver  ascun  chose  sera  dit  a  toy,  raon  fitz,  do  parceners, 
de  jointenantezy  de  tenantez  in  comen^  de  estatez  de  terrez  ct  tenementez 
6ur  condition,  de  discentez  que  tollount  entrez,  de  continuell  clayme,  de 
**  releissez  et  confirmationz,  de  garrantiei  liniall  ct  collaterall  et  de  garrantiez 
*^  que  comensont  per  disseisin,  de  attomament,  de  surrenderons,  de  discon- 
"  ti nuance,  de  remitterez,  de  tenant  per  elegit,  de  tenant  per  estatut  merchant , 
**  dc  tenant  per  estatut  de  la  staple,  Sfc.** 

On  this  addition  to  the  printed  copies  of  Littleton,  sir  William  Jones,  who 
kindly  favoured  me  trith  the  readings  from  the  two  Cambridge  manuscripts, 
writes  this  observation. — "  It  is  very  remarkable,  that  in  this  argument  a 
*'  Chapter  is  promised  concerning  surrenders,  of  which  Littleton  has  not  ox* 
'*  pressly  and  separately  treated.  The  word  surrmderons,  which  is  abbreviated 
**  by  the  transcriber,  seems  completely  to  have  puzEled  a  fonner  owner  of 
"  the  manuscript.  He  says  in  the  margin,  ceste  parole  est  en  outer  frarmmt 
**  quejeo  ay:  quasre  ce  que  il  signjfie.  Since  then  surrenders  are  mentiOTicd 
^  m  t^'o  manuscripts  as  one  of  the  heads  of  the  third  book  ;  it  is  not  impro<» 
«<  bable,  that  the  author  intended  to  have  written  a  distinct  chapter  conccrn- 
**  ing  them,  as  he  did  write  concerning  tenants  Z»y  elegit,  and  by  statute 
<'  MERCHANT  and  STAPLE* ""-«S«e  Sect.  324,  where  Littleton  refers  to  a  Chapter 
on  degUs, — [Note  i.] 

Vol.  U.  B 


\fjZ.?L^Uji. h.]  Of  Parceners.      L.3. C.  1. Sect 241. 

ini  d^ughUri,  *jroI  di'  Ih.  *ittif  tht  tenement  i  daci^nd  to  the  ismeti  2\  ami  tie 
dau'jkten  enlKr  u**u  th*-  tHit(i%  or  tem*nn€at%  jo  de^emded  to  them^  tkem  they 
are  called  yirffto-r^,  ond  t/t  hut  one  heirt  to  their  anceUor  (Parceneis 
^f\oxfr\\v:  h:  conr-.^  M  comuion  l«rj  soni,  lou  homey  oa  feme,  sebie  de 
ry-rt^iuf:  V:(V:\  ou  tf,x\*ii\f:T\U  e:i  i*:e  simpie  ou  en  laile,  n'ad  issae  forsqoe 
fiic»,  et  A^,M':,  tt  lei  tenernenu  ri^cendont  a  les  issues,  et  les  files  entront 
en  les  terres  ou  tc:nem'::rir':>  i59irit  dlicenduf  a  eux,  donqaes  els  sont  appek 
parcener^  el  rjuaLiit  a  files  els  «orit  ^i  ;*  for <>que  uo  lieire  a  loor  ancestor) : 
^nif  /Ae//  are  oifled  pfirc^n^.r%  \  herame  bif  the  vrit^  uhich  is  called  breve  dc 

J;irtJcipatione  iafiiciA'iX^th';  laic  vill  corutraine  them,  that  partition  shall 
e  made  nmon^  them.  And  if  there  be  tuo  daughters  to  jshom  the  land 
de$cendethy  then  they  be  catlei  tuo  parceners ;  and  if  there  be  three  daugh^ 
ten,  they  be  called  thrre  parceners ;  and  four  dmughters,  four  parceners  j 
and  so  forth  (2)  f. 

fyVR  autlior  having  treated  m  his  two  former  bookes,  first  of 
estates  of  lands  and  tenements,  and  in  his  second  booke  of 
tenures  whereby  the  same  have  beene  holden,  now  in  his  third 
booke  doth  teach  us  divers  things  concerning  both  of  them ;  asy 
1.  Hie  qualities  of  tlieir  estates.  2.  In  what  cases  the  entry  of 
Mm  that  right  hath  may  bc:  taken  av.ay.  3.  The  remedies,  and 
in  what  cases  the  same  may  be  prevented,  or  avoyded.  4.  How  a 
man  may  be  barred  of  liis  right  for  ever,  and  in  what  cases  the 
fame  may  be  prevented  or  avoyded. 

For  the  first,  lie,  having  spoken  of  sole  estates,  divideth  the  qua- 
lity of  estates  into  iiidivided  and  conditional!.  Individed,  mto 
coparcenary,  joyntenancy,  and  tenancy  in  common. 
Coparcenary  mto  narceners  by  the  cf  common  law,  Tl^STl 
and  parceners  by  the  cuetome ;  and  he  beginneth  his  I  u  J 
VHr  Af ct.  §8$.    thiru  liook  witli  parceners  claiming  by  descent,  which, 

comining  by  the  act  of  law  and  right  of  bloud,  is  the  noblest  and 
worthiest  iiicancs  whereby  lands  do  fall  from  one  to  another. 
Condition^,  into  conditions  expresse  or  in  deed,  and  conditions  in 
law.  Conditions  in  deed,  into  gages;  which  he  divideth  into 
vadia  mortua  and  vadia  viva,  Vaaia  mortua^  so  called  because 
citlicr  money  or  laud  may  be  lost :  and  ivtMZ,  because  neither  mo- 
ney nor  land  can  be  losi,  but  both  preserved.  Then  speaketh  he 
of  descents,  whcrby  the  entry  of  him  that  right  hath  maybe  taken 
owttv*  And  next  to  that  of  the  remedy  how  to  prevent  thesame* 
viz.  l>y  continual!  claim.  Then  he  teachcth,  how  a  man,  having 
n  dtfcasibleor  an  imperfect  estate,  may  perfect  and  establish  tiie 
Hame  by  three  lucanes,  viz.  by  release,  Dy  confirmation,  and  at- 
toumment,  where  that  is  requisite.  Having  spoken  of  a  descent, 
being  an  act  in  law  which  taketh^away  an  entry,  he  doth  then 
speake  of  a  discontinuance,  the  act  of  the  party,  whereby  the 
entry  of  them  Uiat  right  have  shall  be  taken  away.  And  next  unto 
lliat  he  teacheth  in  what  case  the  same  may  be  avoided  by  remit- 
ter. Aflcr  he  had  treated  of  descents  and  discontinuances  which 
take  away  entriesi  but^  bar  not  actions,  lastly,  he  setteth  forth 
the  learning  of  warranties,  (a  curious  and  cunning  kind  of  leami- 

tng 

*  t  Tht^  art  noif  \,and  9,  ^163.  6.  tn  ihc  l^fh  and  14th  edUitnt, 


a)  In  L.  and  M.  and  in  lloli.  it  is  daughters  instead  o( issues^ 
See  below  note  3. 

L«  and  M.  and  in  Rob.  an  Sfc  comes  in  bere. 
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L.  3.  C.  1.  Sect  241.     Of  Parceners.  [I63.b.l64.a. 

ing  I  assure  you)  whereby  both  entry,  action,  and  right  may  be 
bsrred,  and  Uie  remedies  how  they  may  be  prevented  before  they 
ftll,  and  in  what  cases  they  may  be  avoyded  after  they  be 
ftUen.  And  thus  have  you  an  account  of  the  thirtcene  severall 
cfai^>ter8  of  his  third  booke.  And  now  his  method  being  under* 
atoody  let  us  heare  what  our  author  will  say  unto  us  concerning 
parceners. 

•*  Et  auant  a  jUes  els  sontjbrsque  un  heire  a  lour  [a]  ancestery  MBnct.  liU  t. 
This  is  lalse  printed;  for  the  originall  is,  et  quanquejiles  ds  sont,  ^-^-Vi'^c; 
eli  sont  parceners,  et  sontjbrsque  un  heire  a  lour  auncestor  (3).         ^^*^^'  ^^'  * 

**  Parceners.*'     [J]  Jits  descendit  quasi  uni  haredi  propter  juris  laS.  183, 184, ' 

unitatemt  sicut  sunt  mures  Jili^e,  S^c.    Et  ubi  omnes  shnul  et  in  soli-  >^5-  1B9. 193. 

dum  kueredes  sunt,  piures  cohceredes  stmt  quasi  unum  corpus,  propter  y^'  '***•  5-  ca.  9. 

unitatem  juris  quod  habent.    Whereupon  it  followeth,  that  alocit  Glaii!^!!.  7^0*.  a. 

where  there  be  two  parceners  [c]  they  have  moities  in  the  lands  &  H.  13.  c.  11. 

descended  to  them,  yet  are  they  botli  but  oneheyre;  and  one  of  p>]  Bract.  li.  3. 

them  18  not  the  moity  of  an  heire,  but  both  of  them  are  but  unus  ^o.  66.76.  Bet. 

heeres  ubisupr.  Brit. 

And  it  is  to  be  observed,  that  there  is  a  diversity  betweene  a  dc  Ifibem. 
descent,  which  is  an  act  of  the  law,  and  a  purchase,  which  is  an  [c]  Vide  Sect.  8. 
act  of  tlie  party,    [d]  For  if  a  man  be  seised  of  lands  in  fee,  and  ▼«"•  fin- 
hath  issue  two  daughters,  and  one  of  the  daughters  is  attainted  of  ^^  ^^FiJI^'i^k 
felony,  the  father  meth  both  daughters  being  live ;  tfie  one  moitie  g^^a!  47.  * 
shall  descend  to  the  one  daughter,  and  the  other  moitie  shall  es<  ' 

cheat.  But  if  a  man  make  a  lease  for  life,  the  remainder  to  the 
ripht  heires  of  A,  being  dead,  who  hath  issue  two  daughters, 
whereof  the  one  is  attainted  of  feloiiy ;  in  this  case  some  have  said, 
that  the  remainder  is  not  good  for  a  moitie,  but  voyd  for  the  whole, 
for  that  both  the  daughters  should  have  beene  (as  Littleton  saith) 
^  but  one  heire  (4). 

[16471  ^  ^  "^^^  makes  a  cifl  in  taile,  reserving  two  (Post.  196.1.). 
^  'J  shillings  rent  to  himsclfe  during  his  life,  and  if  he  die 
his  heire  within  1^  then  reserving  a  rent  of  twentie 
sbillinss  to  his  heires  for  ever;  he  dieth  having  issue  two  daugh- 
ters, tne  one  of  full  age,  the  other  within  age;  in  this  case  the 
donee  shall  hold  by  fealty  onely,  insomuch  as  the  one  daughter  as 
well  aa  the  other  is  his  heire,  and  both  of  them  (as  Littleton  saith) 
make  but  one  heire,  ergo,  his  heire  is  not  within  age,  neither  is  his 
heire  in  that  case  of  full  age.  But  if  the  reservation  liad  been, 
**  and  if  he  die,  his  heire  neither  being  within  age,  nor  of  full  age, 
*'  ftc.**  in  this  case  the  reservation  had  beene  good.  And  if  it 
doth  not  begin  in  his  next  heire,  it  shall  never  begin  as  this  case  is, 
for  that  the  precedencie  is  not  performed,  [e]  But  yet  if  one  of  fc]  Temps  E.  1. 
them  be  of  age,  and  the  other  within  age,  she  shall  have  her  age  ^•,:*'  i-^B.  8E.  j. 

and  other  pnviledges  and  advantages  that  an  heire  within  age  shall  Ju^g^moiAt  240. 

30 1-..  3.  7« 
44  E.  3.  Age  47.      a6  Asf.  65.     13  £.  3.  Ago  51.      si8  Ais.  29.      QJ  Ass.  25.  57* 
34  H.  6.    4Ais.  17. 

have; 


(3)  The  words  are  as  here  corrected  by  lord  Coke  both  in  L.  and  M.  and 
inRoh. 

<4)  See  ant.  25.  b.  26.  b.  and  post.  X96.  b.  374.  b.  Here  lord  Hale  intro- 
duces the  following  note, — Donee  in  tail  on  co7idition  not  to  discontinue.  Donee 
has  issue  tno  daughters*  One  discontinues.  The  donor  may  enter.  11.  36  Elii. 
C.  B.  sir  jr.  Moore's  case.    Hal.  MSS.— [Note  2.] 

B  % 
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have ;  and  when  they  are  demandants,  for  the  nonage  of  the  one 
the  paroll  shall  demurre  against  them  both  ( i ).  [^f]  Sunt  auiem 
plures  participes  quasi  unum  corpus  in  eo  ^^d  unumjus  habent ;  et 


If]  FIfta  lib.  5.  the  paroll  shall  demurre  against  them  both  ( i ).  {^f]  Sunt  autem 
OL  9.  et  lib.  6.  plures  participes  quasi  unum  corpus  in  eo  quod  unumjus  habent ;  et 
(iC<»  103.  ovortet  ouod  corpus  sit  integrum^  et  quod  m  nuUd  parte  sit  defedus. 


«Bo.  Abr.416.)   And  when  the  right  heire  doth  claime  by  purchase,  he  must  be 

(say  they)  a  complcat  right  heire  in  judgement  of  law  (i).  And 
therefore  if  lands  be  given  to  a  man  and  to  the  heires  females  of 
his  bodie,  and  he  hath  issue  a  son  and  a  daughter,  and  dieth,  the 
diaughter  sliall  have  the  land  by  descent ;  but  if  a  remainder  be 
limited  to  the  heires  females  of  die  bodie  of/.  S,  and  he  hath  issue 
a  son  and  a  daughter,  his  daughter  shall  never  take  it  by  pur- 
chase, for  that  she  ii»  not  heire  female  of  the  body  of  /.  S.  because 
he  hatli  a  son. 

If  a  man  give  lands  to  another,  and  to  the  heires  males  of  his 
bod^,  upon  condition,  tliat  if  he  die  without  heire  female  of  his 
bodie,  that  then  the  donor  shall  re-enter,  this  condition  is  utterly 
voyd  (3),  for  he  cannot  have  an  heire  female,  so  long  as  he  hatn 
an  heire  mule. 

And  as  they  be  but  one  heire,  and  yet  severall  persons ;  so  have 
they  one  entire  freehold  in  the  land,  as  long  as  it  remaines  undi- 
[g\  10  E.  4-         vided,  in  respect  of  any  stranger's  praecipe.    {g\  But  betweene 
'7  ^- 3*  ^'         themselves  to  many  purposes  they  have  in  judgement  of  law  seve- 
^    **'   ^'^  rail  freeholds;  for  the  one  of  them  may  infeoffe  another  of  them  of 

'■*^H  ^#5**  ^*  ^'     ^*®'  ^^  ®"^  make  liverie.     [h]  And  this  coparcenaric  is  not  se- 
^?oft  ifi^«  )     ^^^^^  °r  divided  by  law  by  the  death  of  any  of  tliem ;  for  if  one 
•  8r»-  •;      ^'g^  Ijpj.  pjjj^  gjjjji  (descend  to  her  issue,  and  one  pracipe  shall  lie 
against  them,  for  they  shall  never  joyne  as  heires  to  severall  an- 
cestors in  any  action  ancestrell,  but  when  one  right  descends 
from  one  ancestor:    and   then  propter   unitatcm  juris,  though 
they  be  in  severall  degrees  from  the  common  ancestor,  yet  shall 
they  joyne.     But  the  issues  of  severall  coparceners,  because  seve- 
rall rights  descend,  shall  never  joyne  as  heires  to  their  ipothers; 
and  yet  when  they  have   recovered,  a  writ  of  partition   lieth 
Tid.  Sect.  313.    betweene  them. 

[I]7£.  3. 30- 34-       For  example,  [i]  If  a  man  hath  issue  two  dau£:htcrs,  and  is  dis- 
4BE.3. 14.  o         ' 

S4£-3-i3-      F.  N.  B.  aai.      3511.6.23.       97  £.3. 89.      31H.  6. 14.  b. 

seised, 

( 1 )  But  in  the  writ  de  partitione  faciendd  the  younger  sister  shall  not  have 
her  age  against  the  elder.    Post.  171.  a.— [Note  3.] 

(2)  In  a  former  note  I  have  much  at  length,  and  as  I  fear  tediously,  en- 
deaTOured  to  support  lord  Coke  in  this  doctrine.  Ant.  24.  b.  note  3.  But 
since  the  writing  of  that  note  a  case  has  been  published,  in  which  the  court 
of  king's  bench  after  three  arguments  decided  against  applying  the  rule  to  a 
tutU.  See  Willes  arid  others  y.  Palmer  and  others,  5  Burr.  2615.  In  anoUier 
case  also,  which  was  tliree  times  argued,  the  court  of  exchequer,  as  I  understand, 
refused  to  apply  the  rule  to  a  marriage-settlement*  Evans  on  demise  of 
Burtenshaw  v.  Weston,  determined  in  a  special  verdict  in  Scaccar.  Mich.  1774, 
or  Hill.  1775.  This  latter  case  had  been  previously  determined  in  B.  K. 
ill  a  case  reserved  in  an  ejectment  in  which  mr.  Burtenshaw  was  defendant, 
and  there  too  the  case  was  argued  tliree  times.  In  both  courts  the  judgement 
was  against  mr.  Burtenshaw.     But  the  question  on  the  construction  of  heirs 

female  of  the  body,  considered  as  words  of  purchase,  was  only  a  secondary  point ; 
and  whether  it  wiis  debated  in  B.  R.  or  not,  I  am  not  at  present  informed. 
After  such  authorities,  it  can  be  scarcely  necessary  to  guard  the  reader  against 
incautiously  adopting  my  private  ideas.— [Note  4.J 

(3)  As  to  effect  from  a  condition's  being  void,  see  post.  206.  a.  &  b. 
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seised,  and  the  daughters  have  issue  and  die,  the  issues  shall  joyne 
in  ttpmcipe;  because  one  right  descends  from  the  ancestor;  and 
h  maketh  no  difference,  whetncr  the  common  ancestor,  being  out 
of  possession,  died  before  the  daughters  or  after,  for  that  in  both 
cases  they  must  make  themselves  heires  to  the  grandfather  which 
was  last  seised,  and  when  the  issues  [k]  have  recovered  they  are  [k]  37  H.  6,  8. 
coparceners,  and  one  prcecipe  shall  lie  aeainst  them.     And  like-  9  £•  4-  13-  b. 
wise  if  Ihe  issues  of  two  coparceners,  which  are  in  by  several!  ?o  p'^oi^p^V 
descents,  be  disseised,  they  shall  joyne  in  assise.     But  in  the  same  ig^.  |^  ^qa  i\ 
case  if  the  two  daughters  had  beene  actually  seised,  and  had 
beene  disseised,  after  their  deceases  the  issues  shall  not  joyne; 
because  severall  rights  descended  to  them  from  severall  ances- 
tors: and  yet  when  mey  have  severally  recovered,  they  are  copar- 
ceners (4),  and  one  precipe  lieth  against  them,  and  a  release 
made  by  one  of  them  to  the  other  is  ^ood.    And  so  note  a  diver- 
ritie  inter  descensum  in  capita^  et  in  stirpes. 

And  the  statute  of  Gloucester,  cap.  6,  made  amio  6  Edw.  i . 
speaketh  si  home  murge,  Sfc»  if  a  man  dieth ;  so  as  that  statute 
extendeth  not  but  where  one  dieth,  and  hath  divers  heires,  whereof  (F.N.B.  196.H.) 
one  is  son  or  daughter,  brother  or  sister,  nephew  or  ncece,  and 
the  others  be  in  a  further  degree,  all  their  heires  fVom  henceforth 
shall  have  their  recoverie  by  writ  of  mortdauncestor.     And  this 
seemeth  to  me  to  be  the  common  law ;  for  Bracton,  who  writ  be- 
fore this  statute,  saith,  [/]  in  casu  cum  sit  assisa  mortis  antecessoris  [Q  Bracton«  Kb. 
canjungenda  cum  consanguinitate,  non  erit  postea  recurrendum  ad  4-  ^M-  b.  Brii- 
preecipe  de  consansuinitate,  sed  ad  assisam  mortis  ;  quia  persona,   **)"^'^^-  *8i» 
fug  proptnquior  est,  et  facit  asstsam,  et  trahU  ad  se  personam  et  Yk^\ih,\  cap 
gradum  refnotiorem  ut  tun  potius  procedat  assisa  qu^m  prcecipe,  quia   1 ,  et  a,  it  9,  ia  * 
id,  quod  est  magis  remotum,  non  trahit  ad  se  quod  est  magis  junctum^  fine. 
sed  e  contrario  in  omni  casu.    And  herewith  agreeth  the  most  of 
our  [m]  bookes ;  and  two  coparceners  shall  have  a  writ  ofayel,  and  r„,]  ,g  e.  3. 
by  their  count  suppose  the  common  ancestor  to  be  grandfather  tit.  Joyndre  in 
to  the  one,  and  great  grandfather  to  the  other  (5 ) .  Action  31. 

7  E.  3.  30,  et  34. 
27  E.  3.  89.  48  £.  3.  14.  24  E.  3.  13.  E.  N.  B.  Ml.  Kcgister.  Vide  32  E.  1. 
Joindre  in  Action  34.  13  E.  3.  ibid.  29.  tempa  E.  2.  ib.  35.  30  E.  i,  ibid.  36, 
25  II.  6.  23. 

I  have  beene  the  longer  herein,  for  that  this  inheritance  of  co- 
parceners is  the  rarest  kind  of  inheritance  tliat  is  in  the  law. 

Furthermore  it  is  to  be  observed  that  herein  also  in  case  of  co- 
parceners, [vi]  sometimes  the  descent  is  in  stirpes  (viz.)  to  stockes  [n]  Bracton  lib. 
or  roots ;  and  sometime  in  capita,  to  heads.     As  if  a  man  hath  ^-  ^^-  Kntton, 
issue  two  daughters  and  dyeth,  this  descent  is  in  capita,  viz.  that  SP*7*'     ^^^^ 

1    11  •   t       •      I'l  r  '    1  1    *  •  1      -r*        ^b.  5.  cap.  9,  CI 

every  one  shall  mherit  alike,  2is  Littleton  here  saith.  But  g.  cap.  47. 
r2g47|  if  a  man  hath  issue  two  daughters,  and  cCj-  the  eldest 
I  b  U  ^^S^^^  h&ih  issue  three  daughters,  and  the  youngest 
*-  *  one  daughter,  all  these  foure  shall  inherit ;  but  the  daugh- 
ter of  the  youngest  shall  have  as  much  as  the  three  daughters  of 
the  eldest,  ratione  stirpium,  and  not  ratioiie  capitum,  for  in  judge- 
ment of  law  every  daughter  hath  a  several  stocke  or  root. 

Also  if  a  man  hath  issue  two  daughters,  and  the  eldest  hath  issue 
divers  sonnes  and  divers  daughters,  and  the  youngest  hath  issue 

divers 


\ 


4)  See  the  like  as  to  jointenants,  post.  188,  a. 

5)  See  F.  N.  B.  197.  B. 
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divers  (laughters,  tlie  eldest  son  of  the  eldest  daughter  shall  onely 
inlicrit;  for  tliis  descent  is  not  in  capita,  but  all  the  daughters  of 
the  youngest  shall  inherit,  and  the  eldest  son  is  coparcener  with  the 
dauij;hters  of  the  youngest,  and  shall  have  one  luoitie  (viz.)  hit 
niotner*s  part;  so  that  men  descending  of  daughters  maybe  co- 
parceners, as  well  as  women,  and  fihall  joyntly  implead  and  be 
impleaded,  as  is  aforesaid, 
[o]  ao  E.  2.  [o]  If  there  be  two  coparceners,  and  tlie  one  bring  a  rationabiU 

v^^^n^  ^^  pflr/e  or  a  niipur  ohiit  against  Uie  other,  the  defendant  claime  by 
^E  q  n^'^        purchase,  and  disclaiine  in  the  blood,  the  plaintifc  shall  have  a 

mortdauiicester  against  her  as  a  stranger  for  the  whole  (i  )• 

Bract,  lib.  2.  "  Parceners  are  offmo  sorts"    Here  Littleton  doth  divide  par- 

fo.  66. 71,  &c.     ceners:  and  herewith  do  agree  the  ancient  books  of  law. 
Bnt  ca.  71.  '  ^ 

**"  "  And  they  are  called  parceners ,  S^c"    Parceners,  participesj  et 

dicuntur  participes,  quasi  partis  capaces^  sive  partem  capientes  ;  quia 
res  inter  eas  est  commums  ratione  plurium  versonarum»  This  te- 
nancie  in  the  ancient  books  of  law  is  callea  adaquatio,  and  BOisne- 
timejamilia  hirciscunda{2)y  an  inheritance  to  oe  divided;  and 
many  times  parceners  are  called  coparceners. 

«  Breve  de  participatione  faciendd.'^    This  is  false  printed  (3}, 
and  should  be  De  partitionejacieyida  ^4),  a  writ  whereby  the  copar- 
tf]  Reuft         ceners  are  compelled  to  make  partition,     [p]  Item  est  alia  actio 
Dng.  ToTai^.     mixta,  qua  dicitur  actio JamiliiB  hirciscunda;  ei  locum  habet  inter 
Be^t  Ju<l-        eos  qui  communem  habent  hareditatem,  Sfc.    Et  locum  habet,  ut  vide* 
2"J^  iur,  inter  cohceredes,  ubi  agitur  deproparte  sororum;  vel  inter  aUos, 

ubl  sup.  Bract*  ^  '^  *^^^^  partes  et  coharedes  dividi  debeat,  sicut  sunt  plures 
ubi  supra,  &  iorores,  qtuB  sunt  quasi  umis  hares,  vd  inter  plures  Jratres,  qui 
6  ^'  443*  !>•      sunt  quasi  unus  hares  ratione  rei  qua  divisUnUs  est  inter  plures, 

masculos,  Sfc. 

"  Of  lands  or  tenements,'*    It  Is  to  be  considered  of  what  inhe- 
ritances daughters  shall  be  coparceners,  and  how  and  in  what 
(Ant.  3a.  a.         manner  partition  shall  be  made  between  them.    Wherein  it  is  to 
i8o»  151  •)  be  observed,  that  of  inheritances  some  be  entire  and  some  be 

se^crall :  againe,  of  entire,  some  be  divisible,  and  some  be  indivi- 
sible. And  here  it  appeareth  by  LittUton,  that  parceners  take 
tlieir  appellation,  because  they  arc  compelled  to  make  partition 
by  writ  of  partitionejhciendd;  where,  ;iote,  that  Littleton  allow- 
cth  well  to  finde  out  the  true  derivation  of  words,  as  oflen  hath 
been  and  shall  be  observed. 

If  a  villeinc  descend  to  two  coparceners,  this  is  an  entire  inhe- 
ritance ;  and  albeit  the  villeine  himselfe  cannot  be  divided,  yet  tlie 
profit  of  him  may  be  divided;  one  coparcener  may  have  ine  ser- 
vice one  day,  one  weeke,  &c,  and  the  otlicr  another  day  or  wceke, 
&c.  And  for  the  same  reason  a  woman  shall  be  endowed  of  a  vil- 
leine, as  before  it  appeareth  in  the  Chapter  of  Dower  (5).  Like- 
wide 


Sec  post.  175.  242.  a. 

Sec  the  verb  hercisco  ox  ercisco  used  ant.  86.  a. 
But  in  L.  and  M.  and  in  Roh.  it  is  the  same* 

Monsieur  Houard  derives  this  writ  from  the  capitulars  of  the  first  French 
1  Hou.  LittL  318. 
Ant.  3a.  a. 
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wise  an  advowson  is  an  entire  inheritance;  [q]  and  yet  in  effect  M  13  £•  ^-  tit. 
the  same  may  be  divided  betweenc  coparceners,  for  they  may  ^"5f-  ^P-  '7o- 
diTide  it  to  present  by  turnes  (6).  fLu'ii's  c.  9. 

Mirr.  ca.  2,  sect.  17. 

A  rent  charge  is  entire,  and  against  common  right;  [r]  yet  may  [']  44  £•  3*  tit 
it  be  divided  betweene  coparceners,  and  by  act  in  law  tiic  tenant  A*»rtic.  6.  &  tit. 
of  the  land  is  subject  to  severall  distresses,  and  partition  may  be  (^H^  fol  1 1  • 
made  before  seisin  of  the  rent.  Ant.  148.  a.) 

Entire  inheritances  not  divisible,  we  findc  divers  in  our  bookes ; 
and  some  inheritances  that  are  divisible,  and  yet  shall  not  be 
parted  or  divided  betweene  coparceners,  as  hereafter  shall 
appeare. 

[*]  If  a  man  have  reasonable  estovers,  as  housebote,  heybote,  [5]  q  E.  a.  tit. 
Ac,  appendant  to  his  freehold,  they  are  so  entire  as  they  shall  not  bower  123. 
be  divided  betweene  coparceners,     [t]  So  if  a  corody  incertaine  [t]  17  E.  a. 
be  granted  to  a  man  and  his  heires,  and  he  hath  issue  divers  uupcrobiit  19. 
daughters,  this  corodie  shall  not  be  divided  betweene  them  ;  but  *^j^'?**tI?*  *** 
of  a  Gorodie  certaine  partition  may  be  made,  '  fro.*"*    '*^' 

[u]  Homage  and  fealtie  cannot  be  divided  betweenc  coparce-  [u]  17  E.  3.7a. 
ners  (7).     [tv]  So  a  pischarie  incertaine,  or  a  common  sauns  nom-  [w]  13  E.  a. 
bre  {S),  cannot  be  divided  betweene  coparceners,  for  that  would  Qnare^ipcd. 
be  a  charge  to  the  tenant  of  the  soilc.— [x]  The  lord  Mouutjoi/,  1^%^^^  ^^* 
seised  of  Sie  manner  of  Canford  in  fee,  did  by  deed  indented  and  [-j^j  ^^t,.  34 
inrolled bargaine  and  sell  the  same  to  Brotune  in  fee«  in  which  in-  et  '25  £liz,.intei 
denture  this  clause  was  contained.     Provided  ahvat/es,  and  the  Comitem  de 
said  Browne  did  caoenant  and  grant  to  and  iioiih  the  said  lord  ^""^,i"fj^^*^|. 
Mountjoyy  his  heires  and  assignesy  that  the  lord  Moimfjnyy  his  heires  joy^""*^     °"" 
and  assignesy  might  di^  for  ore  in  the  lands  (which  were  greate  (Mo.  174.) 
wists)  parceU  of  the  satdmannory  and  to  dig  turfe  aho  for  the  mak- 
ing ofalUme*    And  in  this  case  tlirec  poynts  were  resolved  by  all 
the  judges.     First  that  {his  did  amount  to  a  grant  of  an  interest 
and  inheritance  to  the  lord  Mounijot/,  to  diggc,  &c, 

t  16571  Secondly,  that  {^  notwitlustandiug  this  grant  Brotvne 
J  his  heires  and  assigncs  might  dig  also,  and  like  to  tlie 
case  of  common  sauns  nontber.     Tliirdly,  that  the  lord  (Ant.  lax  a. 
Mountjou  might  assiene  his  whole  interest  to  one,  two,  or  more ;  ir^^"?^xi^-**^ 

.  ."^  *'•/».!,     °  ,t  ij         1  J-   •  •  ^  Vide  5  Marias 

but  then,  if  there  be  two  or  more,  they  could  make  no  division  ot  jji^.^  ,gg 
it,  but  work  together  with  one  stocke;  neither  could  the  lord  (Noy.  145.  Croi 
Mountjoy^  Ac.  assigne  his  interest  in  any  part  of  the  wast  to  one  Jam.  a56, 257. 
or  more,  for  that  might  worke  a  prejudice  and  a  surcharge  to  *  ^^^-  74') 
the  tenant  of  the  land ;  and  therefore  if  such  an  incertaine  in- 
heritance descendeth  to  two  coparceners,  it  cannot  be  divided 
betweene  them  (i). 

But 


(G|  See  an  instance  of  a  partition  of  an  advowson  betweene  joyntenants  ia 
Cmh.  505. 

(7)  See  ant.  67. b.  and  Dav,  Rep.  Ci.  b. 
8)  Ace.  as  to  common  sans  nombre,  ant.  149,  a.    See  the  note  on  this 
sort  of  common,  ant.  122.  a. 

( 1 )  Tiiis  same  case  of  the  earl  of  Huntingdon  and  lord  Mountjoy  is  reported 
in  Godb.  17.  1  And.  307,  and  Mo.  174.  Lord  Anderson  gives  the  opinion 
of  the  judges  as  it  was  certified  in  writing  to  the  privy  council;  but  this  cer- 
tificate takes  no  notice  of  the  pornt  of  indivisioilitu ;  nor  is  it  one  o£  the 
questions  stated  by  lord  Anderson  to  have  been  referred  to  the  judges.---Ift 
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(fi  Co.  1.)  But  tlien  it  may  be  demanded,  what  shall  become  of  these  in* 

heritances?  The  answer  is^  that  it  appeareth  in  our  bookes,  that 
[y]  a  £.  a.  regularly  [^]  the  eldest  shall  have  the  reasonable  estovers,  oooft- 
Sower  193.  mon,  pischary,  corody  incertaine,  &c.  and  the  rest  shall  have  a 
13  £.  3.  quar.  contribution,  that  is,  an  allowance  of  the  value  in  some  other  of 
FiSa  h*  ^®  inheritance,  and  so  of  the  like.     But  what  if  the  common  an- 

Vide  MuTor'*    cestor  left  no  other  inheritance  to  give  any  thing  in  allowance, 
ca.  ^,  Mct.  17,     what  contribution  or  recompence  shall  the  younger  coparceners 

have  ?    It  is  answered,  that  if  the  estovers  or  pischary  or  common 

be  incertaine,  then  shall  one  coparcener  have  the  estovers,  pis* 

chary,  or  common,  &c,  for  a  time,  and  the  other  for  the  like  time ; 

as  the  one  for  one  yeare,  and  the  other  for  another,  or  more,  or 

lesser  time,  whereby  no  prejudice  can  grow  to  the  owner  of  the 

soile.     Or  in  case  of  the  pischary,  the  one  may  have  one  fish,  and 

the  other  the  second,  &c.  or  the  one  may  have  the  first  draught, 

and  the  second  the  second  draught,  &c.    And  if  it  be  of  a  park, 

one  may  have  the  first  beast,  and  the  second  the  second,  &c. 

And  if  of  a  mill,  one  to  have  the  mill  for  a  time,  and  the  other 

the  like  time ;  or  the  one  one  toll  dish,  and  the  other  the  second, 

(2)&c.     And  this  appeareth  to  be  the  ancient  law;  for  it  is 

[t]Brtdtoii,Ub.  said  [2]  Sunt  alia  res  hereditaria  qua  vetiiunt  in  partitioneniy 

a.  76.    Britton,  quay   ciim  dividi  non  possnnty  conceduntur  uni;    ita  quod  alia 

®JP-  "^J' 72.        coharedes  alibi  de  communi  hareditate  habeant  ad  valorem^  sicut 

CMQ      ^'        ^^^^  vivaria,  piscaria,  parci  ;  vel  saltern  auod  partem  habeant  pro 

defectUy  sicut  secundum  piscem,  ieiiium  vel  quartum  ;  vel  secunaum 

iractum,  tcrtiiim  vel  quartum.    Item,  in  parcis  secundam,  tertiam 

aut  quartam  bestiam. 

(Ant.  18.  b.  But  now  let  us  tume  our  eye  to  inlieritances  of  honor  and 

J7-a-)  dignity.     And  of  this  tliere  is  an  ancient  booke  case,  [*]  in 

tit  p^ti(mi8.  33  H.  3.  tit,  partition  18,  in  tliese  words:  Note,  if  the  earldome 

of  Chester  descend  to  coparceners,  it  shall  be  divided  betweene 
them  as  well  as  other  lands,  and  the  eldest  shall  not  have  this 
seigniory  and  earledome  entire  to  hcrselfe ;  quod  nota,  adjudged 
per  totam  curiam  ( 3 ) .  By  this  it  appcaretJi,  that  the  earledotne 
(that  is,  the  possessions  (4)  of  the  earledome)  shall  be  divided; 
and  that  where  there  be  more  daughters  than  one,  the  eldest 
shall  not  have  the  dignity  and  power  of  the  earle,  that  is,  to  be 
a  countesse.     What  then  shall  become  of  that  dignity?     The 

to}  8  H.  3.  tit.  answer  is,  [a]  that  in  that  case  the  king,  who  is  tlie  soveraigne 
preoption  (5).  of 

Mo*  707,  the  same  case  is  cited  arguendo;  and  there  four  judges  are  repre- 
sented to  have  been  equally  divided  m  opinion  as  to  the  first  pomt  mentioned 
by  lord  Coke,  But  according  to  Anderson  the  diftercnce  of  opinion  was  only, 
Wtiether  any  remedy  was  furnished  by  law  for  the  interest  reserved  to  lord 
Mountjoy  by  the  proviso.  As  to  this  latter  point,  see  8  Co.  46,  Noy  145. 
—[Note  5.] 

(2 )  How  dower  is  to  be  assigned  out  of  indivisible  inlieritances,  see  ant.  32.  a. 

(3)  See  Dav.  Rep.  61.  b. 

(4)  In  2  Ro.  Abr.  254,  the  case  of  23  H.  3,  relative  to  the  earldom  of  Ches- 
ter, is  mentioned  as  if  the  daughters  might  have  been  coparceners  of  the 
dignity  itself,  and  not  merely  of  the  possessions  of  the  earldom.  How  the 
earldom  of  Chester  became  annexed  to  the  crown  in  the  reign  of  Hen.  3,  on 
the  death  of  John  Scot  tlie  last  carl  leaving  three  sisters  his  coneirs,  is  explained 
in  1  Dugd.  Bar.  45,  See  further  on  this  point  of  indivisibility  BracU  76.  b. 
Brit.  1 87.    Flet.  31 3,  and  Day.  Rep.  6u  b— [Note  6.] 

(5)  ritz.  Abr.  ^r/i^ion  56. 
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of  honour  and  dignity,  may  for  the  incertainty  conferre  the  dig- 
nity upon  which  of  Uie  daughters  he  please.  And  this  hath 
been  the  usage  since  the  Conquest,  as  it  is  said  (6). 

But  if  an  earle  that  hath  this  dignity  to  him  and  his  heires 
diethy  having  issue  one  daughter,  the  dignity  shall  descend  to 
the  daughter ;  for  there  is  no  incertainty,  but  onely  one  daughter, 
and  the  dignity  shall  descend  imto  her  and  her  posterity^  as  well 
as  any  other  inheritance.  And  this  appeareth  by  many  precc- 
dentSy  and  by  a  late  judgement  given  in  Sampson  Leonardos  case, 
who  married  with  Margaret  the  only  sister  and  heire  of  Gregory 
Fines  lord  Dacre  of  the  South,  and  in  the  case  of  William  lord 
Ros  (7). 

But  there  is  a  difference  betweene  a  dignity  or  name  of  nobility, 
and  an  office  of  honor.  For  if  a  man  hold  a  manner  of  the  king 
to  be  high  constable  of  England,  and  dye  having  issue  two- 
daughters,  the  eldest  daughter  taketh  husband,  he  shall  execute 
the  office  (8)  solely,  and  before  marriage  it  shall  be  exercised  by 

some 

(6)  Hiis  doctrine  about  tlie  abeyance  of  titles  of  honour,  and  their  being 
revived  by  the  royal  nomination,  though  our  books  furnish  little  matter  on  the 
subject,  IS  undoubtedly  law ;  and  there  are  many  instances  of  an  exertion  of 
this  prerogative.  One  of  the  most  remarkable  took  place  during  the  present 
reign  in  the  person  of  the  late  mr.  Norborn  Berkley,  who  in  1764  was  called  to 
the  house  of  peers  in  right  of  the  old  barony  of  Botetourt,  ailer  an  abeyance  of 
several  centuries,  and  was  allowed  to  sit  according  to  the  antiquity  of  that 
barony.  See  Cas.  in  Dom.  Proc.  for  1764.  Another  instance  in  the  present 
reign  is  the  case  of  sir  Francis  Dashwood,  late  lord  Despenser ;  for  in  1763  he 
was  called  to  the  antient  barony  of  that  name  in  right  of  hi^  deceased  mother, 
who  was  eldest  sister  and  one  of  the  coheirs  of  an  earl  of  Westmorland,  on  whose 
death  that  barony  had  become  in  abeyance ;  and  being  so  summoned  he  took 
his  seat  as  premier  baron  in  place  of  lord  Abergavenny,  who  before  possessed 
that  distinction. — [Note  7.] 

(7)  The  first  of  these  cases  was  in  1596,  and  the  second  in  1616.  Both  are 
now  in  print,  having  been  published  from  manuscripts  of  the  time  by  mr.  Collins 
in  his  claims  concerning  baronies,  &c.  See  p.  24,  &  162.  It  must  not  be 
inferred  from  the  purpose  for  which  lord  Coke  cites  tliem,  that  the  descent  of  a 
barony  to  a  female,  where  in  the  creation  it  was  not  confined  to  heirs  male,  was 
controvertible.  The  points  debated  in  those  cases  were  of  another  kind.  In 
Sampson  Leonard's  the  question  was,  whether  the  husband  can  be  tenant  by 
the  courtesy  of  a  title  of  honour.  Sec  my  obser\'ation  as  to  that  point,  ant. 
29.  b.  note  1.  That  of  lord  Ros  depended  on  the  effect  of  superadding  an  earl- 
dom in  tail  male  to  one  having  a  barony  before  descendible  to  heirs  general,  it 
being  contended,  that  the  former  should  attract  the  latter  in  point  of  descent  so 
as  to  be  inseparable  whilst  the  earldom  continues. — [Note  8. J 

(8)  In  a  late  contest  about  the  office  of  great  chamberlain,  which  arose  in 
consequence  of  the  late  duke  of  Ancaster*s  leaving  two  sisters  his  co-heiresses, 
one  of  whom  was  married  to  mr.  Burrell,  the  then  attorney-general  made  a 
report  in  conformity  to  the  doctrine  here  stated  by  lord  Coke  as  to  the  office  of 
high  constable;  and  this  report,  of  which  I  have  a  copy,  contains  a  very 
learned  investigation  of  the  subject.  But  afterwards  when  the  case  came 
before  the  lords,  the  judges  gave  it  as  tlieir  opinion,  that  the  office  belongs  to 
both  sisters;  that  the  husband  of  the  eldest  is  not  of  right  entitled  to  execttie  it ; 
and  that  both  sisters  may  execute  it  by  deputy  to  be  appointed  by  them,  such 
deputy  not  being  of  a  degree  inferior  to  a  knight,  and  to  be  approved  of  by  the 
Idn^,  See  Joum.  Dom.  Proc  35  May  1781,  the  printed  cases  of  the  several 
clamumu,  and  the  Pari  Reg.  for  1780-1,  v.  4*  258  to  297.— [Note  9.] 
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some  8u£Scient  deputy:  and  all  this  was  reaolved  by  all  the 
|>]ii£liz.X)icr  judges  of  En^landy  in  the  case  of  [6]  the  duke  of  Buckingham. 
«86,  the  duke  of  ^ut  the  dignity  of  the  crowne  of  England  is  without  all  que»- 
Budungham't  ^^^  descendible  to  the  eldest  daughter  alone,  and  to  her  posts- 
•■■•W*  rity  (lo),  and  so  hath  it  bcene  declared  by  act  of  parliament, 

[•]  «6  H.  8;  [♦  J  For,  regnuni  non  est  divhibik.  And  so  was  the  descent  of 
«iP-  aa-  Trey.- 

Vifipl  1.  Prcpterea  sceptrum,  lUone  quodgesserat  olim 

^Endd.  Maxima  natarum  Priami.' 

ni  Bracton,  lib.  C^l  ^^  castle  that  is  used  for  the  necessary  defence  of  the 
%  ibi.  76.  FJeta,  readme,  descend  to  two  or  more  coparceners,  this  castle  might  be 
lib.5»€ap.9.       divided  by  chambers  and  roomes,  as  other  houses  be.    But  yet, 

for  that  it  is  pro  bono  publico  et  pro  defensione  reeni,  it  shall  not 

be  divided :  for  as  one  saith,  propter  Jus  gladii  dividi  non  potest ; 

[*]Brittoo,i8^,  and  another  saith,  [*]  pur  le  droU  del  espee  aue  ne  soeffre  division 

187.  en  aventure  que  la  force  del  realme  ne  de/aiile  pax  taunt.     But 

castles  of  liabitation  for  private  use,  that  are  not  tor  the  necessary 

defence  of  the  realme,  ought  to  be  parted  betwccnc  coparceners 

▼Me  Sect.  36.      as  well  as  other  houses ;  and  wives  may  thereof  be  cnaowed,  as 

hath  been  said  in  the  Chapter  of  Dower  ( 1 1  )• 

If  there  be  two  coparceners  of  ccrtaine  lands  with 

warranty,  and  they  make  partition  oc>  of  the  land,  the  ri()57] 

warranty  shall  rcnmyne ;  because  they  are  compellable  t     i^    *J 

M  *Q  E-  3.        ^  make  partition,    [c]  But  otherwise  it  was  of  joyn- 

mDtie7o.       tenants  at  the  common  law,  as  shall  be  said  hereafter  in  his 

Co.  la.  b.)      proper  place.— [f?]  Thomas  de  Eberston,  seised  of  Uie  manner  of 

"  ^  ^^'^^^^^  Eberston  within  the  forrest  of  Pickcringy  had  kept  time  out  of 

2J|^j^    ^'       mind  a  woodward  fjor  keeping  of  the  woods  parcell  of  that 

(▲mt  115.  a.)      manner,  and  had  the  barke  ot  all  the  trees  felled  in  the  said 

woods  by  any  of  die  forresters  of  that  forest  as  belonging  to  his 
manner  (which  he  could  not  have  without  a  prescription)  (i). 
Thomas  of  Eberston  infeofied  two  of  the  said  manner ;  betweene 
whom  partition  was  made,  so  as  one  of  them  had  the  one  halfe 
in  severalty,  and  the  other  the  other  halfc  (2).  Robert  IVyeme 
afterwards  had  the  one  halfe,  and  Thomas  Thumise  the  other ; 
and  they  in  the  eyre  of  Pickering  claimed  to  keepe  a  woodward 
within  the  said  woods,  and  the  barke  aforesaid ;  and  the  truth 
hereof  and  tlie  usage  being  specially  found  by  the  forrestors 
verderors  and  regardors,  JVilloughb^  Hungerford  and  Hanburie 

justices 


\ 
^ 


(9)  S.  C.  Keilw,  170.  b.    4  Inst.  127. 

10^  ISeeant.  15.  b. 

11)  Ant.  31.  b.  *' 

1 )  The  claim  of  a  like  privilege  as  appurtenant  to  a  manor  is  mentioned  in 
Crttnpt.  Jurisd.  Co.  192.  b.  See  further  concerning  the  offipe  of  xmood'OMrd  in 
Manwood's  For.  I^ws  by  Nelson,  389. — [Note  ic] 

(a)  It  is  observable  in  this  partition,  that  no  provision  is  made  in  respect  to 
the  office  of  woodward,  and  privilege  of  having  the  bark  of  felled  trees,  which 
were  «)pmrtenant  to  the  manor.  In  a  former  place  lord  Coke  states  tlie  parti* 
tion  of  a  manor  to  which  an  advowson  was  appendant,  and  explains  what  the 
dfecf;  is  on  the  advowscm,  where  from  want  of  any  particular  agreement  between 
die  parties  it  is  left  to  the  law  to  regulate  hom  im  advovson  nh^i  be  disposed 
e£    Ant.  iis.a.^Noie  11.] 
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justices  itinerants  within  that  forrest  gave  judgment  as  foUoweth. 
Ideo  consideratum  esty  quod  prcedict*  Robertus  et  Thomas  habeant 
fDOodxtmrduM  et  corticem  in  bosco  pradicto  de  quercubus  pradictU 
M  et  hdredibus  suis  in  perpetuum.     Salvo  semper  jurcy  ^c. 


Sect.  242. 

/jLS  0,  if  a  man  seised  of  tenements  in  fee  simple  or  infee-tayle  dieth 
«ithoui  issue  of  his  hddie  begotten,  and  the  tenements  descend  to  hii 
sisters,  they  are  parceners,  as  is  ajoresaid.  And  in  the  same  manner,  where 
he  hath  no  sisters,  but  the  lands  descend  to  his  aunts,  they  are  par^ 
ceners  (3),  Sfc.  But  if  a  man  hath  but  one  daughter,  she  shall  not  be  called 
parcaier,  but  she  is  called  daughter  and  heire,  S^c. 

''  riR  in  fee  tayle^  This  must  be  intended  of  an  estate  taile 
made  to  the  fiither  and  to  the  hcires  of  his  body ;  for  other- 
wise if  the  state  taylc  were  made  to  a  man  and  to  die  heirea  of 
his  body,  his  sisters  cannot  inlicrit.  And  not  only  daughters 
shall  be  coparceners,  but  sisters,  aunts,  great  aunts^  &c. 

**  Daughter  and  Iieire^  Sfc**    Here  by  C^^O  is  implyed  sister 
and  heire,  aunt  and  heire,  great  aunt  and  heire,  and  so  upward. 


Sect.  243. 

y^ND  it  is  to  be  understood,  that  partition  may  be  made  in  diven 
maners.  One  is,  when  they  agree  to  make  partition,  and  do  make 
partition  of  the  tenements;  as  if  there  be  tz&o  parceners  to  divide  between 
them  the  tenements  in  two  parts,  each  part  by  it  selfe  in  severalty  and  of 
equall  valuer  and  if  there  be  three  parceners,  to  divide  the  tenements  m 
three  parts  by  it  selfe  in  severalty,  t^c. 

^Y  this  Section,  and  the  (S^C')  in  the  end  of  it,  it  is  to  be  under- 
stood, that  there  are  two  kind  of  partitions  betweene  copar- 
ceny;  the  one  in  deed^  or  expresse,  and  the  other  in  law  or  (AAt.  46.  a.) 
in^licite.     Of  partitions  in  deed  or  expresse,  some  be  voluntary, 
whereof  Littleton  enumerates  four  manners;    and  one  com- 
pulsory, that  is,  by  writ  of  partition  (4). 
ri66ri      ^  '1^®  ^^  partition  in  deed  betweene  coparceners,  (F.  N.  B.  167.) 
I    ^  J  is  that  which  Littleton  here  speaketh  of,  viz.  When  they 
apree  and  make  partition  of  the  tenements,  8^c.  each  part 
by  Hsdfe  m  severalty  and  of  equall  value,  Sfc.    If  coparceners 
nike  partition,  at  fml  age  and  unmarried,  and  otsane  memoriey 

of 


they  are  parceners  not  in  L.  and  M.  nor  Roh. 
^^,  The  reference  in  the  margin  to  fol.  46.  a.  is  to  an  instance  of  the  difference 
in  pomt  of  e£fect  on  the  lessee  for  years  of  a  coparcener,  between  partition  by 
wnt  and  partition  without^— [Note  is.] 


(3) 
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of  landii  in  fee  iiinple,  it  u  good  and  finne  for  erer,  albert  the 
valnesbe  imequall;  but  if  it  be  of  lands  entailed,  or  ifanjof  the 
paroeiieri  be  of  ncm  tone  rremrmt^  it  ihal]  bind  the  parties  them- 
f^et,  but  not  their  isaaes  unlesse  it  be  equall :  or  if  an j  be 
cocert,  it  thaiJ  bind  the  husband,  but  not  the  vife  or  her  heircs; 
or  if  any  be  within  age,  it  shall  not  bind  the  infant :  as  shall  be 
said  more  fully  hereafter  (i).  The  second  partition  tbllofreth 
in  the  next  Section.  And  here  the  (Sec)  iniplyeth  further,  that 
if  there  be  four  parceners,  then  four  parts,  it*  fire,  fire  parts, 
ViiU  Sect  241.    and   so  forth.      It  further  implyeth,  that  all  this  must   be   in 

severalty;    whereof,  and  with   what   limitations  this  is  to  be 
undentood,  it  hath  been  declared  before. 


Sect.  244. 

j^NOTHER  partition  there  u,  viz.  to  ehooie^  by  agrtanent  betweene 
themselvetf  ctrtaine  of  their  friends^  to  make  partition  of  the  lands 
or  tenementi  in  forme  aforetaid.  And  in  these  cases,  after  such  partitiouy 
the  eldest  dauznter  shall  choose  first  one  of  the  parts  so  divided,  zchich  she 
mil  have  for  ner  part,  and  then  the  second  daughter  next  after  her  another 
part,  ami  then  the  third  sister  another  part,  then  the  fourth  another  part, 
ifc.  if  so  be  that  there  be  more  sisters,  ifc.  unlesse  it  be  otherwise  agreed 
between  them.  For  it  may  be  agreed  bettceen  them,  that  one  shall  have  such 
tenements,  and  anot/ier  such  taiements,  Ifc.  without  any  primer  election. 


31  Ais.  «6.         «  J^HEN  the  fourth  another  part,  Sfc"     Here  the  CSfcJ  im- 

plyeth  the  5  sister,  and  after  her  the  6,  and  so  forth. 

"  For  it  may  he  agreed  hetxceene  them,  that  one  shall  have  such 
tenements,  ana  another  such  tenements,  Sfc.  '*  Here  by  this  CSfc.J 
is  implyed  divers  rules  of  law  proving  the  conclusion  of  Littleton 
(\  Sid.  193.  in  this  Sect  viz.  Modus  et  conventio  vincunt  legem.  Pacta  aliquid 
^%0*  ^n>.  £112.  licitum  est,  quod  sine  pacta  nan  admittiiur.  Quilibet  potest  renun^ 
y^^  ^  ciare  juri  pra  se  intraduct,'  but  with  this  limitation  that  these 
<i  old.  339.;       rules  extend  not  to  any  tiling,  that  is  against  the  com nion- wealth 

or  common  right.     For  conientio  jjrivatarum  nan  potest  publica 
juri  derogare. 


(dr  Sect.  24,5.  ri66l 

j^^D  the  part  which  the  eldest  sister  hath,  is  called  in  Latine  enitia 
•"  pars.  Jiut  if  the  parceners  agree,  tliat  the  eldest  sister  shall  nuike 
ffartition  of  the  tenements  in  manner  aforesaid,  and  if  she  do  this,  then  it 
is  said,  that  tlie  eldest  sister  btiall  choose  last  for  her  part,  and  after  every 
one  of  her  sisters,  ^c.  (i)  ♦. 

^'ENITIA 


w- 


Sec  post  Sect.  iiS5  to  ^589  inclusive.    See  also  173.  b. 
^  The  SfC,  not  in  L.  and  M.  nor  Iloh. 
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«  pNITIA  van.'*  It  is  called  In  old  bookes  ^aisnetia^  which  is  •Bract,  li.  a.  77. 

derived  otthe  French  word  eisne  for  eldest,  as  much  as  to  say  Flctalib.5,c».9. 

the  part  of  the  eldest ;  for  Bracton  saith,  quhd  eUnetia  semper  est  ^""°"»  ^  7«. 
frttferenda  propter  privilegium  atatts;  sed  esto,  qubdJUia  primo- 
genita  rdicto  nepote  vel  nepte  in  vitd  pat r is  vel  matris^  decesserit, 
pritferenda  erit  soror  antenata  tali  nepoti  vel  nepti  quantum 
ad  eisnetianiy  quia  mortem  parentum  expectanitm  And  herewith 
agreeth  Fleta^  also,  quwi  nota:  whereby  it  appeareth  that 
enitia  pars  is  personall  to  the  eldest,  and  that  this  prerogative 
orpriviledge  descendeth  not  to  her  issue,  but  the  next  eldest 

siater  shall  have  it.     [J*]  And  here  is  a  diversity  to  be  observed  [/]  45  E.  3. 

betweene  this  case  of  a  partition  in  deed  by  the  act  of  the  parties,  fiiiea4i.  igE.  ^ 

for  there  the  priviledge  of  election  of  the  eldest  daughter  shall  9'""'-  "np-,59« 

not  descend  to  her  issue ;  and  where  the  law  doth  give  the  eldest  *®g^ *w***** 

any  priviledge  without  her  act,  there  that  priviledge  shall  descend,  ig  h.\  gf*  *^ 

As  if  there  be  divers  cooarceners  of  an  advowsonf,  and  they  I>oct.&StQd. 

cannot  a^ee  to  present,  tne  law  doth  give  the  first  presentment  ii6»  ii7*   Vid* 

to  the  eldest ;  and  this  priviledge  shful  descend  to  her  issue ;  ^"^t.  1138. 049. 

nay  her  assignee  shall  have  it  (2);  and  so  shall  her  husband,  t5H.7.8. 

that  is  tenant  by  the  curtesie,  have  it  also  (3),  34  H.  6. 40. 

1 1  ri.  4*  o4* 

"  Then  it  is  said  that  the  eldest  sister  shall  choose  lasty  Sfc,"  imp. 63.  34 £.'3. 

By  this  and  the  Sfc.  in  the  end  of  this  Section  is  imply ed,  the  ibid.  198. 

rde  of  law  is,  cuius  est  divisio,  alterius  est  electio.     And  the  rea-  i^  E.  3.  Dar. 

SOD  of  the  law  is  for  avoydmg  of  partiality.  ;7T3.To"Vi!' 

31  £.  3.  Qi.    F.  N.  B.  33.    (Post.  18^  b.) 

(JpscB 


(2)  Acc.  P.  18  E.  Quare  Impedit  176.  Post.  186.  b.  3  Co.  22.  b-  2  Inst. 
365.  2  Ro.  Abr.  346.  Mallory's  Quare  Impedit  145.  Three  judges  also 
held  accordingly,  East.  23  Eliz.  in  Harris  &  Hales  v.  Nichols,  Cro.  Eliz.  18. 
But  Anderson  chief  justice  doubted,  whether  a  grantee  should  have  the  pri- 
vil^e.  In  Keilwey  Acre  is  a  case  of  18  H.  7,  in  which  Frowike  chief  justice  is 
made  to  give  it  to  the  grantee  of  the  eldest  sister,  only  where  it  has  been  once 
exercised  by  herself.  But  he  aflerwai'ds  doubted  his  own  distinction,  and 
seemed  to  incline  to  the  grantee's  right  generally ;  in  consequence  of  which 
the  report  concludes  thus :  Stude  bene  et  qu€ere.  Keilw.  49.  Upon  the  whole 
therefore  it  seems,  that  the  point  is  not  quite  settled ;  and  to  determine  it  pro- 
perly would  require  a  very  careful  examination  of  the  numerous  cases  citea  by 
lord  Coke  here  and  in  the  Second  Institute.  See  7  Ann.  c.  18.  I  was  led  into 
this  note  by  a  reference  to  the  case  from  Cro.  Eliz.  in  a  Coke  upon  Littleton  of 
the  late  mr.  Bevcrsham  Fihner,  and  by  an  opinion  of  the  same  very  learned 
gentleman,  in  which  he  represents  the  point  to  be  doubtful,  and  tlierefore  dis- 
suaded accepting  the  title  to  the  next  presentation  of  an  advowson  belongingto 
three  sons  as  heirs  in  gavel-kind,  unless  they  would  all  join  in  the  grant.  The 
eminence  of  mr.  Filmer  as  a  barrister,  more  especiaUy  in  the  conveyancing  line, 
will,  I  presum^e,  fully  justify  me  for  thus  introducing  his  name.  The  doubts  of 
a  lawyer  so  profound  and  correct,  as  he  was  universally  allowed  to  be,  will  ever 
claim  high  respect ;  and  it  is  with  peculiar  pleasure  that  I  take  this  opportu- 
nity of  expressing  the  veneration  with  which  I  hold  him  in  my  rememorance. 
—[Note  13.] 

(3)  Agreed  by  lord  Anderson  in  the  case  from  Cro.  Eliz.  cited  in  the  pre- 
ceding note. 
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(Ipsa:  denim  leges  cupiunt  ut  jure  reganiurj 

which  might  apparently  follow  if  the  eldest  might  both  divide 
and  choose  (4).    Now  followeth  the  third  partition  in  deed. 

Sect.  246. 

yd  NOT  HER  partition  or  allotment  is,  as  if  there  le  Jour  parceners, 
and  (tfter  partition  of  the  lands  be  made,  every  part  of  the  land  by 
iudf  is  written  in  a  little  scrowle  and  is  covered  all  in  waxe  in  manner  of 
a  bttle  bally  so  as  Jione  may  see  the  scrowle,  and  then  the  4  balls  of  zcaxe 
are  put  in  a  hat  to  be  kept  in  the  hands  of  an  indifferent  man, 
and  then  the  eldest  daughter  shall  first  ^  put  her  hand  into  the  ri677| 
hoi,  and  take  a  ball  qfwaxe  with  the  scrowle  within  the  same  ball  L  a.  J 
for  her  part,  and  thei%  the  second  sister  shall  nut  her  hand  into 
the  hat  and  take  another,  the  3  sister  the  3  ball,  and  the  4  sister  the  4  ball, 
Sfc.  and  in  this  case  every  one  of  them  ought  to  stand  to  their  chance  and 
ahotment. 

**   JLLO  TMENTr  Of  this  partition  by  lots  ancient  authon 
*FIet.  lib.5,  •write,  that  in  that  case  co^vacenen  fortunam  faciunt 

c*.  9.  BractoD,  judicem.  And  Littleton  here  termeth  it  chance ;  for  in  the  end 
^^5-  of  this  Section  he  saith,  that  in  this  case  every  of  them  ought  to 

BnttioB,c8p.72.  IjqJ^  herselfe  to  her  chance;  and  of  this  kind  of  division  you 
mdeNombcn,  >ball  read  in  holy  scripture,  where  it  is  sayd,  dedi  vobis  posses- 
ea.uvLTer.54,  sionem  guam  dividetisforte, 

•6»*^^*^-       The  Sfc.  in  the  end  of  this  Section  implyeth,  tliat  if  there  be 
5Sbv  loti   *'   "*®'®  coparceners  there  must  be  more  nails  according  to  the 
^      '       number  of  the  parceners. 

Sect.  247. 

jdltSO,  there  is  another  partition.  As  if  there  be  four  parceners,  and 
they  mil  not  azree  to  a  partition  to  be  made  between  them,  then  the 
oni  may  have  a  tvnt  ofpartitione  faciendft  against  the  other  three,  or  tw^ 
(tjjfthem  may  have  a  writ  of  partitione  faciendS.  against  the  other  two,  or 
fkree  of  them  may  have  a  writ  0/* partitione  faciendS  against  the  fourth,  at 
their  election. 

jLJERE  followeth  the  fourth  partition  in  deed.  Littleton  having 
.      spoken  of  voluntary  partitions,  or  partitions  by  consent: 
now  he  speakes  of  a  partition  by  the  compulsary  means  of  law 
where  no  j^artition  can  be  had  by  consent    Now  of  what  inheri- 
tance partition  may  be  made  by  the  writ  of  partitione  fiidendd 
may  partiy  appeare  by  that  wnich  hath  been  sayd.    Moreover 
it  IS  to  bie  observed  that  the  words  of  the  writ  de  partitione 
fadenda  be  *  quod  aim  eadem  A.  et  B«  insimul  et  pro  indiviso 
•  3  i^  3*  47>  4B.  teneant  ires  acras  terra  cum  pertinerC,  8fc.  And  note  that  this  word 

(tenet) 


tmt 


(4)  See  Hobt  107,  where  the  doctrine  is  cited  with  approbation. 
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(tenet)  (i)  in  a  writ  doth  alwayes  imply  a  tenant  of  a  freehold. 
And  therefore  f^]  if  one  coparcener  tnaketh  a  lease  for  yeares,  M  ai  E.3.57, 
vet  a  writ  of  fmrtition  doth  lie  (a).    But  if  one  or  both  make  a  F!N.B.6t.g.  ' 
lease  for  life,  a  writ  of  partition  doth  not  lye  between  them :  ^^  H-  ^*  s. 
because  non  insimul  etpro  indiviso  tenenty  they  do  not  hold  the  ^^t?"**^^ 
freehold  together,  and  the  writ  of  partition  must  be  against  the  (Poit'i76!bI> 
tenant  of  the  freehold.     [A]  If  one  coparcener  disseise  another,  [K]  4  H.  7. 9I 
daring  this  disseisin  a  writ  of  partition  doth  not  lie   between  1 1  Au.  33. 
them ;  for  that  non  tenent  insimul  etpro  indiviso.  (]^*^*^-  *^7. fc» 

But  there  be  other  partitions  in  deed  than  here  have  been  ^^*  ^^ 
mentioned,     [i]  For  a  partition  made  between  two  coparceners,  [«]  Tempi  R  i. 
that  the  one  diall  have  and  occupy  tlie  land  from  Easter  until!  partition  31. 
the  first  of  August  only  in  severalty  by  himsclfe,  and  that  the  J*  ^-  ^'^'  ^ 
other  shall  have  and  occupie  the  liid  from  the  first  of  Aug;ust  ^^      **' 
UBtill  the  feast  of  Easter  yearely  to  them  and  their  heires,  this  is  ' 

a  good  partition  (3).     ALbo  if  two  coparceners  have 

[ig'J'TI  two  mannors  by  descent,  cC5»  and  they  make  partition, 
t^  *J  that  the  one  shall  have  the  one  manor  for  one  yeare, 
and  the  other  the  other  manor  for  this  yeare,  and  so 
aliemis  vicibus  to  them  and  their  heires,  this  is  a  good  partition. 
The  same  law  is,  if  the  partition  be  made  in  forme  aforesaid,  for 
two  or  more  yeares,  and  each  coparcener  have  an  estate  of  inhe- 
ritance, and  no  chatteU,  albeit  cither  of  them  altemis  vicibus  have 
the  occupation  but  for  a  certaine  terme  of  yeares. 

Of  partitions  in  law,  some  be  by  act  in  law  without  judgement, 
and  some  be  by  judgement,  and  not  in  a  writ  de  partitione 
JadendcL    And  of  tnese  in  order. 

[k]  If  there  be  lord,  three  coparceners  mesnes,  and  tenant,  and  HjQ  3^  H.  6.% 
one  coparcener  purchase  the  tenancy,  this  is  not  onely  a  partition  (^«>»*»  i9*»^) 
of  the  mesnalty,  being  extinct  for  a  third  part,  but  a  division  of 
the  seieniory  paramount,  for  now  he  must  make  severall  avow* 
ries  (1). 

[/]  If  one  coparcener  make  a  feofiment  in  fee  of  her  part,  this  [Q  37  B.  &1 
is  a  severance  of  the  coparcenarie,  and  severall  writs  of  pnBcipc  43  £•  3«  >• 
AsSS.  lie  against  the  other  coparcener  and  the  feoffee  (2). 

im]  If  two  coparceners  be,  and  each  of  them  taketh  husband  [m]  17  £.3. 14, 
have  issue,  me  wives  die,  the  coparcenary  is  divided,  and   ^5* 
here  is  a  partition  in  law. 
[n]  If  two  coparceners  be,  and  one  disseise  the  other,  and  the  [n]  iaE.3. 

di^isee  bringeth  an  assise,  and  recover,  it  hath  beene  said,  that  Jadgm.  169. 

7  Ass.  10* 
7  £.  3. 49.     10  Ass.  17.     1*2  Ass.  5. 17.     10  £.  3.  40.  43.      38  Ass.  35.     23  Aat.  18. 
30  £.  3.    Ass.  62,    3  £.  3.  48.  b.    19  H.  6. 45.    7  U.  6.  4.    3  £.  4.  lo, 

she 

(i)  See  the  various  applications  of  the  verb  tenet  explained  ant.  fol.  1.  a.  8c  b. 

(2)  60  too  execution  of  dower  is  not  prevented  by  a  lease  for  years  subsisting 
at  the  husband's  death.  Ant.  32.  a.  How  lessee  for  years  is  afiected  by  such  a 
partition,  is  before  explained  by  lord  Coke  in  fol.  46.  a.— [Note  14.] 

(3)  Sec  the  case  of  a  movenhle  fee  simple,  stated  ant.  fol.  4.  a. 

(1)  But  according  to  Bro.  Nouv.  Cas.  io8,  the  lord  should  have  notice  of  thl 
partition. — [Note  15.] 

(2)  Ace.  ant.  67.  b.  post.  175.  a.  195.  a.  But  this  sort  of  partition  is  not  A 
partition  in  the  sense  in  which  Littleton  writes  of  partition3,.nor  in  the  common 
sense  of  the  word.  He  means  a  division  of  the  land  itself;  whereas  what  lord 
Coke  here  calls  a  partition  is  a  mere  severance  of  the  unity  of  title,  whicb 
operates,  as  Littleton  afterwards  states,  by  making  a  tenancy  in  coimnon.  Sot 
Sect.  309. — [Note  16.] 
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she  ^liall  have  Judgement  to  hold  her  moity  in  severalty.    And 
tluB  secmetJi   (say  they)   verie  ancient,  and  thereupon  vouch 
*  Bract  lib.  4.     Bractofi,  *  si  res  Juerit  communis^  locum  habere, poUrU  communi 
ib.ai6.  b.  dividendo  judicium.    And  [o]  so  (say  they)  if  the  one  coparcener 

[0]  sB.  3.48'  recover  against  another  in  a  nuper  obiit  or  a  rationabUi  parley  the 
**  j,^*4  judgement  shall  be,  that  the  demandant  shall  recover  and  hold  in 
^^Li,  10!  "  severalty.  But  Britton  is  to  the  contrary ;  for  he  saith,  *  et  si 
30  £.  I .  uoper  ascun  des  parceners  soit  enget  ou  disiurbe  de  la  seisin  per  ses  auters 
6tk  18.  parceners,  un,  ou  plusorsy  al  disseisee  viendra  assise  per  severalt 

F.  N.B.  0.b.  plcint  sur  ies  parceners  et  recovera^  mes  fiemy  a  tener  en  seoeraUiCy 
MttTr^"*  **  *"^'  ^  common  solonque  ceo  que  avant  lejisty  S^c,  [p]  And  this 
If]  6  Co,  19,  &  secmcth  reasonable ;  for  he  must  have  this  judgement  according 
ip  Morrioe'i  to  his  plaint,  and  that  was  of  a  moitie,  and  not  of  any  thing  in 
MM  accord.  severaltie,  and  the  sherife  cannot  have  any  warrant  to  make  any 
(Pbit.  187.  a.)     pm^tjon  in  severalty  or  by  metes  and  bounds. 

Sect.  248. 

jd^^  t«*ArnjWgemew<  shall  be  given  upon  this  writ,  the  judgment  shall 
be  thtu ;  that  partition  shall  be  made  hetweene  the  parties,  and  that 
the  sherife  in  his  proper  person  shall  go  to  the  lands  and  tenements,  Sec, 
mnd  that  he  by  the  oath  ofi'2  laniul  men  of  his  bailizrick,  &c,  shall  make 
partition  between  the  parties,  ana  that  one  part  of  the  lands  and  tenements 
ihall  be  assigned  to  the  plaint  if  or  to  one  of  the  plaintifs,  and  another  part 
to  another  parcetier,  cV*  not  making  mention  in  the  judgement  of  the  eldest 
sUier  more  than  (f  the  youngest. 

Bract.fo.66,&c.  "^OTE,  tlie  first  judgement  in  a  writ  of  partition,  whereof 
&rit  71.^0.  1^  Littleton  here  speaketh,  is  quod  part  it  io  fiat  inter  partes  pra- 
IWte.^J&.  ^c^  dc  tenement  is  preedictis,  cum  vertinaitus,  after  wnich  judge- 
4^  ^  meut.     By  this  Sfc-  viz.  tenements,  dfc.  is  implyed,  that  a  wnt  shall 

be  awarded  to  the  sherife,  quod  assumptis  tecum  12  liberis  et 
legahhiis  hominibus  de  vicineto  tuo,  per  quos  rei  Veritas  melius 
sciri  poterit,  in  propria  persona  tua  accedas  ad  tenetnenia  prcedicta 
cum  r-crtifientibits,  et  ihuicm  i^er  eorum  sacramentum,  in  prct^entid 
partium  (3)  pntdictarum  per   te  pntmuniendarum  si    interesse 

voluerint, 
— * 

(^  lliese  words,  cnjoimn^  the  partition  to  be  made  tJi  the  presence  of  the 
^'  '^  ahew  that  tlie  prooecoing  before  the  sheriff  is  (juice  <yien.  So  too,  as  it 
diould  be  Uie  execution  of  a  commissian  tf  partition  issued  by  chanoery 
m  A  court  of  equity,  such  commission  being  in  nature  oC  a  writ  at  common  law 
foft  die  like  purpose.  But  I  understand,  that  there  have  been  instances  of 
tfeating  the  oommi&don  of  partitioa  as  a  dose  proceeding,  and  that  on  that 
idea  it  has  been  sometimes  the  practice  to  annex  an  oath  of  secrecy  to  the 
commiaaon.  This  practice,  I  presume,  has  grown  firom  not  attending  to  the 
dileience  between  commissions  to  divide  lands  and  commisBocs  to  examine 
mtnesses  merely.  In  the  latter  sort  of  commission  an  oath  to  keep  the  deposi- 
tions secret  is  cxpresly  required  by  an  order  of  chanceiy  of  the  9th  of  Februanr 
1721 ;  and  c\c!ir<iTc!T  of  the  order  the  proceeding  implies  secrec}',  the  deposi- 
tions being  ever  kc|^t  close  under  seal  till  leave  is  obtained  to  divulee  them  by 
die  passing  of  publication.  But  neither  the  language  nor  roint  of  mis  order  is 
ifpplicable  to  commissions  of  partition^  which  like  the  writ  el  pardtioii  ought  to 
be  opnc/y  cxecuied.^[N^te  17.] 
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vobttrintf  prtBdicta  ienementa  cum  periinerUibus  per  sacramentum 
boHontm  et  legaBum  hondnmm  pradictoruMj  habUo  retpectu  adverum 
ffohrem  earundem^  in  duos  partes  iequedes  partiri  et  dwidij  et  unam 
partem  partium  illarumf  Sfc. 

This  last  S^c.  in  this  Section  is  evident.  Ockam  ca«  yM 

•it  liber  judi- 

[l6SZ\      "  Judgement;'  o^*  Judicium  est  quasijuris  dictum,  so  ^^"^^.^^ 
^    J  called,  because  so  long  as  it  stands  in  force  pro  veritate  g  au.  a. 
accijpitur{\)  and  cannot  be  contradicted.    And  there-  8  Am.  35. 
imoQ  antiquitie  called  that  excellent  booke  in  the  exchequer,  49^3-^ 
Domeidayy  DtesjudicH.     Sicut  enm  districti  et  terrUfilis  examinis  p  6*3  ,« 
Uila  nomsnma  sentenHa  nuttd  tergiversationis  arte  valet  eludi,  Sfc. 
sic  sententia  ejusdem  Uhri  inficiari  non  potest,  vel  impun^  dedinari ; 
ob  hoc  nos  eundem  Ubrum  Judiciarium  nominamus,  ofc  gubd  ab  eo 
sicut  a  pradicto  Judicio  non  Ucet  uUd  ratione  discedere.     By  JUU 
tl^on  it  appeareth,  that  the  formes  of  judgements,  pleas,  and  other 
Wall  proceedings,  do  conduce  much  to  the  right  understanding 
of  the  law  and  of  the  reason  thereof;  as  here  Littleton  rightly 
coUecteth  upon  the  forme  of  the  judgement,  that  the  sherife  shall 
deliver  to  them  such  parts  as  he  thinks  good,  and  that  the  eldest 
coparcener  shall  have  no  election  when  partition  is  made  by  the 
sherife.     And  it  is  to  be  observed,  that  there  be  two  judge- 
ments in  a  writ  of  partition.    Of  the  former  Littleton  speakcth  in 
this  place.     And  when  partition  is  made  by  the  oath  of  twelve 
men,  and  assignement  and  allotment  thereof^  and  so  returned  by 
the  sherife,  then  the  latter  judgment  is,  ideo  consideratum  est, 
qubd  partiiio  pradicta  Jirma  et  stabUis  in  perpeiuum  teneatur,  and 
this  is  the  prmcipall  judgement,     f^]  And  of  the  other,  before  M  n  Co.  40. 
this  be  given,  no  writ  of  error  doth  lie  (2),  HilJ.  39  EJis. 

Kot.  327,  in 

*'  Sherife^  Shireve  is  a  word  compounded  of  two  Saxon  words,  inter  Aik     ^ 
viz.  shire,  and  reve.     Shire,  satrapia,  or  comitatus,  commeth  of  CoantesdeWv. 
the  Saxon  verbe  shiram,  1.  e,  partiri,  for  that  the  whole  realme  he  le  Scigulor 
is  parted  and  divided  into  shires ;  and  reoe  is  prcpfectus,  or  prre-  ^ttey. 
positus  ;  so  as  shireve  is  the  reve  of  the  shire,  prce/ectus  satrapia,  yj^^^^'  ^^' 
prtmncia,  or  comitatus.    And  he  is  called  prce/ectus,  because  he   ,oq*  \j\ 
IS  the  chiefe  officer  to  the  king  within  the  snire ;  for  the  words  of 

his 

(4^  See  Dialog,  de  Scaccar.  lib.  1,  cap.  16,  which  hatli  the  same  title. 

( 1 }  See  same  explanation  o£  judicium,  ant.  39.  a. 

(2  j  The  difference  between  an  interlocutory  judgment  or  award  and  ^Jinal 
principal  or  plenary  judgment  is  here  pointed  at;  as  to  which  see  Metcalfs 
case  1 1  Co.  30,  both  questions  in  it  depending  on  the  distinction.  See  also 
office  of  Exec.  ed.  1676,  chap.  17,  p.  '279.  How  the  civU  and  cfirwow  laws  dis- 
tinguished between  interloaitory  and  definitive  sentences,  especially  in  point  qf 
appeal,  and  between  sentences  merely  interlocutory,  and  interlocutory  sentences 
having  the  effect  qf  definitive,  may  be  collected  in  some  degree  by  consulting 
Voet.  ad  Dig.  lib.  4«,  tit.  1,  s.  4.  Perez,  in  Cod.  lib.  7,  tit.  62.  Wood's  Civ.  L. 
8vo.  ed.  379,  and  Gilb.  Chanc.  c.  10.  As  to  tlie  difference  between  interlo- 
cutory and  final  decrees  or  orders  in  our  courts  of  equity,  see  Pract.  Rtg.  in 
Chanc.  122,  and  153,  and  NosJe  v.  Foot  in  Dom.  Proc.  12  March  1739.  On 
the  same  subject  in  our  ecclesiastical  courts,  sec  1  Ought.  Ord.  and  Comett's 
Prsc.  of  Spirit.  Co.  3d  edit  229  to  250.  These  references  may  assist  inquiry; 
but  afar  more  extended  information  will  be  necessary  before  the  distinctions 
can  be  well  ascertained,  and  tlie  use  of  them  in  point  of  appeal,  conclusion,  or 
otherwise,  be  fully  understood. — [Note  18.] 

Vol.  1 1.  C 
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And  he  fath  a  tirorfbM  cttodie,  frT&as  cntedyos,  ifK.  iiot, 

TiUt  Juxiieut ;  far  mo  mat  be^inK,  and  ao  laacjeaw.  k  wjitji  boC 

br  ti£e  dfteiife.     Alfo  be  is  to  retanie  IdmuiM  janes  fv 

trail  of  mens  lirec,  libeftiei,  lands,  goods,  Jbc    Seoondhr, 

Up*:  he  is,  after  long  sahs  aad  chargeable,  to  make 

vbicfa  is  the  life  and  fmit  of  the  lav.     ThirdlT.  mt^ 

be  mprmcipaUs  otmtenmior jfods,  wtfbin  the  coomie  (3*9  vbicb  m 

the  life  of  the  eoaaMin  v^eam,  vita  rapmiiicir  pmx, 

Tiarti.^  SrcMid       He  IS  Called  before.  Sect.  234^  vucamja,  in  LaUne,  liniMnpi, 

'Fan  of  ^  tie  Iioti.  £  g  ^^^  cmutU,  that  is,  bi  stead  of  the  earie  of  tiutt  ooonfee,  vbo 

tme^v^z  c  lo    2n  Mtient  tMe  bad  the  regimes  of  the  ooontae  nndcr  ^be  kb^ 

*  JfjfTor,  cip.  I,  For  it  is  nid  in  the  Mirror  ^^  that  it  jjnnaiuh  bj  the  ordaanoe 

***^  ^  of  antient  longs  before  the  Conquest,   that  the  caries  of  the 

eonociesbad  the  custodie  or  gard  of  the  coontieB.  and  when  ^a 

carles  left  their  mstodifs  or  gards,  then  was  the  rmtodip  of 

ooontics  cownifted  to  viicoantSy  vho  therefore  (as  it  badi  been 

OrksflB.csp.        OTd)  ^Bv^  called  vicecamiies.    And  Odmm  cap.  qaid  cadmria,  Sfc 

Q\Mid€>auttMc.  porro  viecc€me$  didiur  ^od  vicem  mmitit  tmiad. 

Maradphm*  saith,  this  ofice  njmdiaarim  mgmiiMS; 
Foncacne,  cap.  |bat  it  is  cjfidum  digmiUUit,  Foftacmt  saith,  qithd 
^  i^^^c^    nohUis  qffiaarims.    And  see  theiv,  and  obterre  wdl  his  bononr- 

able  and  solemne  election  and  creation  at  this  day.    Bat  to  oon- 

firme  all  that  hath  been  said  touchii^  this  point,  and  to  concbide 

the  same,  aaMKig  the  bnres  of  Edttard  the  ConfesBor(4)  I  finde  it 

trnmUii,  thus  recorded.     Verum  qukd  modo  vocatmr  comitahu  olim  aprnd 

fU  ivj.  12.        BriUmet  ttmtporibtu  Romanorwm  in  rrgno  irto  Briiammist  vocaiatmr 

eonsmlaius  et  tjui  modo  vocofdur  xricecowu/et  fume  temtporii  viet- 
amsulcs  vocabantur;  ilU  rero  dicrbatur  ricecamnJy  qtd  eamstJe 
absenie  ipsius  vices  suppUbat  injure  et  injoro  (5).     Herein  many 

thii^ 
^'^^^'^•^^^•^•^^^•^•^^^^^        ■— ^^^-^^.^^i^— ^—  ^  ^^— »  ■ 

^3)  See  Lamb.  Just.  ed.  cyf  iGoiz,  p.  12,  13,  and  2  Inst.  174,  in  both  of 
which  books  the  cxirouer  is  so  styled. 

^4)  Concerning  the  dispute  about  the  authenticity  of  these  laws,  see  notes  3 
and  4,  ant.  G8.  b.  to  which  add  Preface  to  8  Co.  Rq).  1  Tyrr.  Hist.  b.  6.  p.  103. 
Ibid.  V.  2.  p.  G2.  Brad.  Introd.  to  Eng.  Hist.  2()o,  and  a  note  by  the  late 
bishop  of  St.  David,  ^f.  Squire,  in  bis  book  on  the  Anglo-Saxon  Gov.  in  Engl, 
ed.  of  1753,  p.  219.  Mr.  Sdden's  opinion  of  these  laws  was,  that  '*  as  the 
^'  ordinary  copies  are,  and  as  they  speak  in  the  published  volume  of  Saxon 
^  laws,  they  are  not  without  many  mixtures  of  somewhat  later  transcribers.'* 
Seld.  on  TltJies,  ed.  1618,  p.  225.  A  like  ten^rate  caution  concerning  these 
laws  \a  interposed  by  sir  Henry  Spelman  aiui  mr.  Somner.  Spelm.  Gloss. 
3d  ed.  67,  Kdiq.  Spelm.  61.  Somn.  on  Gavelk.  101.  But  dr.  Brad^  \%  not 
^content  with  this ;  for,  moved  by  that  excess  of  party  ^irit,  which  is  so  de- 
structive of  truth,  and  so  much  tarnishes  his  learned  writings  on  the  English 
history,  he  indiscriminately  and  passionately  rejects  the  whole  body  of  uese 
laws.  His  words  in  one  place  are  as  follow :  '<  Hie  £Eu:tiouB  bishops  and 
^'  churchmen,  and  the  seoitioiis  and  dissolute  barons,  made  a  noise  for  king 
**•  Edward's  Laws.  But  what  they  were  it  is  now  a  hard  matter  to  know. 
^  Those  put  forth  under  his  name  with  mr.  Lambard^'s  Saxon  laws  were  none 
*^  of  his.  They  are  incoherent  farce  and  mixture,  and  a  heap  of  nonsense, 
'^  put  together  by  some  unskilful  bishop,  monk,  or  clerk,  many  years  after  hb 
<<  death,  to  serve  the  ends  and  designs  of  the  present  times.**  (jreneral  Pref.  to 
Brad»  Eng.  Hist.  xxx.     See  further  Wright  Ten.  ^s-*  w^^  (0- — [Note  19.] 

f  5)  Tlic  passage  here  cited  from  the  laws  of  Edward  the  Confessor  seems 
ratiicr  a  remark  by  tlic  copier  or  translator  of  the  law,  than  a  part  of  the  law 

itself; 
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^8  are  worthy  of  observation.     First,  for  the  antiquitie  of 
counties.     Secondly)  that  which  we  called  comitatum,  the  Ro- 
mans more  Latinely  caUed   coruulatum.     Thirdly,  whom  the 
Saxons  afterwards  called  (as  hath  been  said)  shireve  or  earle^ 
the  Romans  called  consul.    Fourthly,  that  the  sherife  was  deputy 
of  the  consull  or  earle ;  and  therefore  the  Romans  called  him 
ticeconsul,  as  we  at  this  day  call  him  vkecames.    Fifthly,  that  the 
sherife  in  the  Romans  time,  and  before,  was  a  minister  to  the 
king's  courts  of  law  and  justice,  and  had  dien  a  court  of  his  own, 
which  was  the  county  court,  then  called  curia  comulatHLs^  as  ap«  Caesar  Polichro, 
peareth  by  these  words,  ipsius  vices  supplebat  in  jure  et  in  Jbro.  HuntJngdon. 
Sixthly,  that  this  realme  was  divided  into  shires  and  counties,  and  ^^^  Molmudi 
those  shires  into  cities,  burroughs,  and  towns,  by  the  Brittains:  H^cr,**Ub*!a.' 
so  that  king  AlfretTg  division  of  shires  and  counties  was  but  a 
renovation  or  more  exact  description  of  the  same  (6).   Lastly,  th6 
coiMeauence  that  will  follow  upon  these  things  being  so  ancient, 
(as  in  tne  time  of,  and  before  the  Romans)  the  studious  reader  will 
easily  collect.    And  afterwards,  fol.  135,  amongst  the  laws  of  the 
same  king  it  appeareth,  that  those  whom  the  Saxons  sometimes 
called  (and  now  we  call)  aldermen  or  eorles,  the  Romans  called 
senaSoreSy  et  similiter  olim  ajaud  Britones  temporibus  Romanorum  in 
regno  isto  Britannia  vocabantur  senatoresy  qui  postea  temporibus 
Saxonum  vocabantur  aldermaniy  non  propter  atatemy  sed  propter 
sapientiam  etdi^itateWy  dim  quidam  adatescentes  essent,  jurisperiti 
tamen  et  super  hoc  experti  (7). 

CI  687]       ^'' Of  his  bailixvicL"     It  appeareth  before,  that 
b.  II  ^^  enouest  must  be  de  vicineto  of  the  plaice  where  the 
lands  aoe  lie,  and  not  generally  de  balivd  tu^*    By  this 
it  appeareth,  that  the  sherife  is  balivusy  and  his  county  called 
baliva;  and  therefore  it  is  good  to  be  seen  what  bcUivus  originally 
signified,  and  whereof  it  is  derived. 
Baylife{\)  is  a  French  word,  and  signifies  an  officer  concerned  Y\et,  lib.  % 

cap.  67.    (Cro.  Jam.  178.   Plowd.  q8.  b.    1  Ro.  Abr.  339.)   Bract,  lib.  3,  tract,  a,  cap.  33. 
nu.  3.     Idem,  Ub.3,  fo.  lai.  b.  • 

itself;  and  perhaps  it  is  on  this  account  that  Lambard  distinguishes  this  pas- 
sage in  the  printing  by  an  Italic  letter.  But  whether  the  nassage  is  to  be 
deemed  part  of  the  law  or  not,  the  comparison  it  draws  of  the  Roman  deno- 
minations of  their  territorial  government  and  officers  in  Britain  witli  those  of 
the  Saxons,  seems  to  me  quite  imaginary.  At  least  I  am  not  able  to  find  any 
trace  of  authority  to  prove  such  an  use  or  application  of  the  words  "  considatusy 
*'  consul  and  viceconsuV*  amongst  the  Romans  whilst  Britain  was  a  part  of  their 
eonpire,  as  this  extract  supposes. — [Note  20.] 

(6)  This  agrees  with  the  idea  of  sir  John  Spelman  in  his  life  of  Alfred,  and. 
of  mr.  St.  Amand  in  his  Essay  on  the  Legislative  Power  of  England,     Dr. 
Stuart  in  his  Historical  Dissertation  on  the  English  Constitution  makes  some 
additional  remarks  in  support  of  the  same  opimon.     See  2d  ed.  of  tliis  latter 
book,  250. — [Note  21.] 

(7)  The  remark  above  in  note  5,  on  the  former  extract  from  Lambard's 
Anglo-Saxon  Laws  equally  applies  to  this  second  one.  As  to  the  origin  and 
oiEcc  of  sheriffi,  see  further  Preface  to  3  Co.  Rep.  Dav.  Rep.  (5o.  Dalt.  on 
Sher.  Spelm.  Gloss,  vocibus  comites  comitatus  et  vicecomesy  Sekl.  tit.  Hon.  tii. 
1681,  p.  627.  2  Henry's  Hist.  Gr.  Brit.  242,  a  note  by  lord  Fortescue  in  liis 
ancestor's  book  on  absolute  and  limited  monarchy,  112,  and  Stewart's  Hist. 
Dissert,  on  Engl.  Const.   2d  ed.  241. — ^[Note  22.] 

( 1 )  See  ant.  61.  b.  at  the  bottom.  The  additional  references  in  tlic  margin 
00  the  side  of  the  word  6at/^  relate  to  bailijffs  of  manors, 
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in  the  administration  of  justice  of  a  certaine  province ;  and  be- 
cause a  sherife  hath  an  office  concerning  the  administration  of 
justice  within  his  county  or  bailiwick,  Uierefore  he  called  his 
county  baliva  sua.  For  example,  when  he  cannot  find  the  de- 
fendant, &c,  he  retumeth,  non  est  inventus  in  balivd  mea, 

I  have  heard  great  question  made,  what  the  true  exposition  of 
this  word  halivus  is.  In  the  statute  of  Magna  Ckartay  cap.  28, 
Bract,  li.  3. 156.  the  letter  of  that  statute  is,  nuUus  baUvus  de  catero  ponat  cuiquem 
b.  Brit  fo.  56.  ^^  legem  manifestam  nee  ad  juramentum  simplici  hqueld  sud  sine 
(iaCo.*io3.  testibusjidelibus  ad  hoc  inductts.  And  some  have  said,  that  balivus 
rcMt  195.  a!)      in  this  statute  signifieth  any  jud^;  for  the  law  must  be  waged 

and 'made  before  the  judge.  And  this  statute  (say  they)  extends 
to  the  courts  of  common  pleas,  king's  bench,  &c.  for  they  must 
bring  with  them  Jiddes  testes^  Sfc,  and  so  hath  been  the  usage  to 
•this  day. 

But  I  'have  perused  a  very  ancient  and  learned  reading  upon 

this  statute ;  and  the  reader  taketh  it,  tliat,  at  the  common  law 

before,  this  statute,  he,  that  would  make  his  law  in  any  court  of 

record,  must  bring  with  him  Jideles  testes.     And  this  opinion 

iGUnT.li.i,ca.9.  herein  is  warranted  by  GlanviLt  who  wrote  in  the  reign  of  iJenrtf 

the  second.     But  the  reader  holdeth,  that  in  the  courts  which 

were  not  of  record  (2),  as  the  county  court,  the  hundred  court, 

the  court  baron,  ^c.  there  the  defendant  without  any  faithfull 

witnesses  might  before  this  stat.  have  made  his  law,  for  remedy 

10H.4.  4.  whereof  this  act  was  made ;  and  therefore  (saith  he)  tlie  statute 

<Cro.  Jam.  551.  extendeth  to  the  judges  of  such  courts  as  arc  not  of  record.    In 

^  "^^  10  H.  4.  it  is  holden,  that  if  a  lord,  that  hatli  a  franchise  in  a 

leet,  doth  not  enquire  of  things  enquirable,  and  punish  them,  the 

sherife  shall .  enouirc  in  his  tume,  et  si  le.vicount  ne  faire  en  son 

iome^  le  bsu^ie  te  toy  enquirer  quant  il  vienty  ou  auterment  serra 

inquise  per  justice  en  eircy  where  baylie  le  roy  is  woA&kXooA  justice 

*  Mirror,  ca.  5.    le  roy.    And  in  the  Mirror*  it  is  liolden,  that  the  statute  doth 

•«ct.  a.    Vi.        extend  to  everie  justice,  minister  of  the  king,  steward,  Skc  and 

•ilcTli  a  ^^'     ^^  comprehended  under  this  word  baylj/e. 

ca.  63. 56.  ^^^  chiefe  magistrates  in  divers  antient  corporations  are  called 

baylifs,  as  in  Ipswich,  Yarmouth,  Colchester,  &c.    And  baylife  in 
French  is  dicecetes,  nomarcha,  in  English,  a  bailife  or  governor* 
vBut  of  this  thus  much  shall  suffice. 


-Sect.  249. 

y^ND  of  the  partition  which  the  sherife  hath  so  made,  he  shall  give 
notice  to  the  justices  (2)  under  his  scale,  and  the  seales  of  every  of 
the  12,  i;c.  And  so  in  this  case  you  may  see,  that  the  eldest  sister  shail 
not  have  the  first  election  (4),  but  the  sherife  shall  assigne  to  her  her  part 
tohich  she  shall  have^  Sfc.  And  it  may  be  that  the  sherife  will  assigne  first 
one  part- to  the  youngest^  Sfc.  and  last  to  th^  eldest,  S^c. 

"  UNDER 


2\  Concerning  the  distinction  of  courts  of  record,  sec  ant.  117.  b. 
31  In  L.  and  M.  and  in  Roh.  there  is  an  Sfc.  here. 
[4)  An  Sfc  here  m  L.  and  M»  and  in  Hoh. 
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'*  TJ^^^^  A^  <ea/^.'*    Note,  the  partition,  made  and  deli-  Brit.  fo.  185.  b. 
vered  by  the  sherife  and  jurors  ought  to  be  returned  into  V^-  ^^^^'i:^* 
the  court  under  the  seale  of  die  sheriie,  and  the  scales  of  Uie  [VJ^^g 
twelve  jurors;  for  the  words  of  the  judiciall  writ  of  partition, 
which  doth  command  the  sherife  to  make  partition,  are  assumptis 
tecum  12,  Sfc.  (so  as  there  must  be  twelve)  et  partiiionem  inde,  Sfc. 
Ktr  Jacias  justiciariisy  Sfc^  sub  sisUlo  tuoy  et  sigiUis  eorum  per 
quorum  sacrauentum  patiitionem  ulamjecerisy  Sfc.   And  this  is  the 
reasoDy  wherefore  in  this  case  the  partition,  which  they  make 
upoQ  oath  ought  to  be  returned  under  their  seales;  and  the 
reason  of  that  is  for  the  more  strengthening  of  the 

tl69Tl  ^  partition  by  the  12,  and  that  the  sherife  should  not  p^-  ii,fol.4o^ 
^    J  retume  what  partition  he  would.    Now  after  all  this,  *"*  MetcalTi 
this  {Sfc,)  viz.  12,  Sfc*  doth  imply,  that  the  principal!  ^^*'^* 
judgement  upon  the  partitioa  so  returned  is,  ideo  consideratum  est 
per  curiam  qubd partitiojSrma  et.stabiUs  imperpetuum  teneaturii), 
llie  latter  two  (^c.)  are  evident^a). 


See  ace  ant.  168.'  a. 

Here  I  shall  subjoin  to  Littleton's  explanation  of  the  different  modes  of 
ress  partition  the  following  notices  for  the  aid  of  students : 
.  Since  Littleton's  time  a  statute  has  been  madie  for  newly  regulating  the 
proceedings  on  a  writ  of  partition,  with  a  view  to  render  them  less  dilatory  and 
more  effectual ;  and  this  statute  equally  extends  to  parceners,  join-tenants,  and 
tenants  in  common.  See  8  &  9  W.  &  M.  c.  31.  What  the  form  of  proceeding 
under  the  writ  of  partition  was  before,  is  explained  in  Flet.  lib.  5,  c.  9.  Bract, 
hi).  3,  c.  33.  Brit,  c  71,  72,  73,  and  Booth  on  Real  Actions,  244. 

n.  Partition  by  release  between  co-parceners,  which  I  do  not  observe  to  be 
noticed  by  Littleton  or  Coke^  is  mentioned  in  2Pulbeck's  Paral.  fol.  57.  b. 

UL  There  is  a  partition  by  judgment  exclusive  of  that  on  the  partitione 
fadenda.    An  instance  of  it  is  stated  in  6  Co.  12.  b. 

IV.  Littleton  hereafter  adds  to  the  forms  of  partition  explained  by  him  in 
this  chapter,  one  other  form;  namely,  partition  by  throwing  into  hotchpot, 
which  is  the  subject  of  Sect  266. 

V.  Besides  the  writ  of  partition  mentioned  by  Littleton  there  was  another 
also  issuing  out  orchancery,  which  was  called  a  writ  of  livery  and  partition.  It 
applied,  wiiere  land  holden  of  the  king  m  capite  descended  to  two  or  more 
as  co-parceners,  in  which  case  they  could  not  have  livery  of  their  land  from 
the  crown  without  a  partition,  the  reason  of  which  is  explained  in  Staundf. 
Prerog.  24.  b.  81.  b.  The  various  forms  of  this  writ  of  partition  may  be  seen 
by  consulting  F.  N.  B.  256.  F.  259.  C.  261.  B.  C.  and  Reg.  Orig.  316,  317. 
It  differed  from  the  common  writ  de  partitione  Jaciendd  in  almost  every  respect. 
That  was  directed  to  the  sherifl^  this  to  the  escheator :  that  was  returnable  in 
the  common  pleas,  this  in  chancery :  that  was  executed  with  a  jury,  this  with- 
out :  that  was  given  for  the  benefit  of  the  party  suing  it,  this  grew  out  of  a 
policy  to  increase  the  number  of  the  king's  tenants  in  capite  for  his  advantage : 
the  partition  in  that  w«s  confirmed  by  a  judgment  of^  the  court,  on  return 
of  the  writ,  the  partition  in  this  had  no  such  solemnity  added  to  it :  and 
lastly,  the  partition  on  that  was  conclusive  on  the  parties,  though  infants, 
and  all  claiming  under  them,  but  the  partition  on  this  was  open  to  subsequent 
inquiry,  and  if  unequal  avoidable  by  scire  Jacias  in  chancery,  or  a  partitione 

Jadcjuid  at  common  law.  See  Staundf.  Prerog.  and  Fitz.  N.  B.  in  the  places 
before  cited,  and  post.  171.  a.  &h.  See  further  on  the  force  of  such  partition 
in  chancery  29  Ass.  pi.  3.  Bro.  Abr.  jurisdiction  114,  partition,  pi.  10.  But 
this  species  of  partition  under  the  writ  of  livery  is  no  longer  in  force :  for  it 
was  a  mere  incident  to  livery;  and  livery  being  taken  away  by  the  12  Cha.  2. 
c.  24,  as  one  of  the  great  grievances  from  tenure  i?t  capite^  oil  writs  of  livery 

C3  of 
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of  course  are,  as  a  very  learned  writer  has  forcibly  expressed  it,  uno  statu  dis- 
persed. See  mr.  serjeant  Wynne's  observat.  on  F.  N.  B.  in  his  Miscellany  of 
Law  Tracts,  p.  51. 

VI.  Another  kind  of  partition  in  chancery  unnoticed  by  Littleton  was, 
where  two  persons  succeeded  as  co-parcenary  heirs  to  land  holden  of  the 
king  in  capite^  and  one  of  them  beinc^  within  age  was  in  ward  to  the  crown ; 
for  then  the  king's  committee  of  the  mfant  heir  might  assent  to  make  partition 
with  the  other  coparcener,  in  which  case  the  writ  for  livery  to  the  coparcener 
of  full  age  recited  that  with  such  assent  the  king  had  assigned  certain  estates 
for  the  purparty  of  such  co-parcener,  and  directed  the  escheator  to  give  livery 
accordingly^  F.  N.  B.  *26o.  B.  This  mode  of  partition  in  chancery  is  also  at 
an  end  from  the  same  cause  as  the  writ  of  partition  and  livery. 

VII.  A  new  compulsory  mode  of  partition  has  sprung  up,  and  is  now  fully 
established  ;  namely,  by  decree  of  chancery  exercising  its  equitable  jurisdiction 
on  a  bill  filed  praying  for  a  partition :  in  which  case  it  is  usual  for  the  court  to 
issue  a  commission  for  the  purpose  to  various  persons,  who  proceed  without  a 
jury.     How  far  this  branch  or  equitable  jurisdiction,  so  trenching  upon  the 
writ  of  partition,  and  wresting  from  a  court  of  common  law  its  ancient  exclusive 
jurisdiction  over  this  subject,  might  be  traced  by  examining  the  records  of 
chancery,  I  know  not.     But  the  earliest  instance  of  a  bill  for  partition  I 
observe  to  be  noticed  in  the  printed  books  is  a  case  of  the  40  Eliz.  in  TothilKs 
Transact,  of  Chanc.  title  j^flr/z/wM.     According  to  the  short  report  of  this  case 
the  court  interposed  from  necessity  in  respect  of  the  minority  of  one  of  the 
parties,  the  book  expressing  that  on  that  account  he  could  not  be  made  party 
to  a  writ  of  partition ;  which  reason  seems  very  inaccurate ;  for,  if  lord  Coke 
is  right,  that  writ  doth  lie  against  an  infant,  and  he  shall  not  have  his  age  in  it, 
and  afler  judgment  he  is  bound  by  the  partition.   See  post.  171.  b.     But  pro- 
bably in  lord  Coke's  time  this  was  a  rare  and  rather  unsettled  mode  of  com- 
pelling partition ;  for  I  observe  in  a  case  in  chancery  of  the  6  Cha.  1,  which  was 
referred  to  the  judges  on  a  point  of  law  between  two  co-parceners,  that  the 
judges  certified  for  issuing  a  writ  of  partition  between  them,  and  that  the  court 
ordered  one  accordingly;  which,  I  presume,  would  scarce  have  been  done  if 
the  decree  for  partition  and  a  commission  to  make  it  had  then  been  a  current 
and  familiar  proceeding  with  chancery.  1  Cha.  Rep.  49.     However  it  appears 
by  the  language  of  the  court  in  a  very  important  cause,  in  which  the  grand 
question  was,  whether  the  lord  chancellor  here  could  hold  plea  of  a  trust  of 
lands  in  Ireland,  that  in  the  reign  of  James  the  Second  bills  of  partition  were 
become  common.    1  Vem,  421.  2  Cha.  Cas,  189.     For  other  reported  cases  on 
bOIs  of  partition,  see  Toth.  Transact,  tit.  partition,  1  Cha.  Rep.  235.    3  Cha. 
Rep.  29.  2  Cha.  Cas.  214.  237.   2  Vem.  232.  1  P.  Wms.  446.  2  P.  Wms.  518. 
As  to  the  forms  of  a  commission  of  partition,  see  1  Prax.  Aim.  Cur.  3d  ed. 
93,  94.     Clerk's  Tutor  in  Chanc.  3d  ed.  3C0,  and  2  Harrison's  Chanc.  last 
e'd.  396.     For  cases  in  which  chancery  interposes  by  awarding  commissions  to 
ascertain  boundaries,  which  subject  in  some  degree  connects  witli  commissions 
of  partition,  see  Tothill  84.  126.  130.    Nels.  Ch.  Rep.  14.  121.     1  Cha.  Rep. 
41.  63.  259.  Rep.  temp.  Finch,  131. 18G.  210.   Car.  Rep.  107.  17. 96.  239.  462. 
1  Cha.  Cas.  145.    i  Vem.  359^  456.  2  Vem.  38,  and  1  Ves.  453.     To  these 
add  Fitzh.  N.  B.  133,  on  the  writ  de  perambulatione  Jactenda,  which  being  con- 
sidered may  perhaps  throw  some  light  on  the  origin  of  this  branch  of  equitable 
jurisdiction;  and  concerning  the  modes  of  partition  by  our  law  see  the  cases 
under  that  title  in  Fitzh.  Abr.  Bro.  Abr.  ana  Viner*— Concerning  partition  by 
the  Roman  law,  see  Fulbeck  in  his  parallel  of  the  civil,  canon,  and  English 
laws,  b.  2.  p.  57.    This  neglected  but  ingenious  writer  extracts  from  the  Roman 
law  three  actions  having  the  like  object  with  our  writ  of  partition.     These  are 
the  action  defamilia  herciscunda,  the  action  jpro  socio,  and  the  action  decommuni 
dividendo.     lie  applies  the  first  to  partition  amongst  co-heirs,  the  second  to 
that  amongst  join-tenants,  and  the  third  to  that  amongst  tenants  in  common ; 
an  assimilation  in  which  he  is  partly  followed  by  lord  Stair  in  respect  to  the 

•^  law 
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Sect.  250. 

y^NJD  ffofe,  that  partition  bj^  agreement  between  parceners  may  be 
made  by  law  betweene  them,  as  well  by  paroll  without  deed,  as  by 
deed(s). 

XJ  E  RE  it  appearethy  that  [r]  not  onely  lands  and  other  things  [r]  3  £.  4.  g,  lo. 

that  may  passe  by  livery  without  deed,  but  things  also  that  9  ^4-  38- 
do  lie  in  grant,  as  rents,  commons,  advowsons  and  the  like,  that  q  h  ^^'  ^  Vtioift 
camiot  passe  by  grant  without  deed,  whether  they  be  in  one  county  13. '  il  ^3!^ 
or  in  severall  counties,  may  be  parted  and  divided  by  paroll  with-  (I>y.35o.b.iW. 
oot  deed.    MBut  a  partition  between  joyntenants  is  not  good  ^%7*^  198.  i>.) 
widiout  deed,  albeit  it  be  of  lands,  and  that  they  be  compeliable  H^^^eSect. 
to  make  partition  by  the  statutes  of  31  H.  8.  cap.  10  •,  and  33  H.  8.  J^  | "' ^*  ** 
cap.  3a,  because  tney  must  pursue  that  act  by  writ  departitione  28  H.  6. 9. 
Jadendd;   and  a   partition  between   joyntenants  without  writ  3£-4-9»io. 
remainea  at  the  common  law,  which  could  not  be  done  by  paroll^  47  E-  3. 93. 
And  so  it  is  and  for  the  same  reason  of  tenants  in  common.    But  ^^  h^^j 
if  two  tenants  in  common  be,,  and  they  make  partition  by  paroll,   17  £.'3.'  ^^. 
and  execute  the  same  in  severalty  by  livery,  this  is  gooa,  and  30  Ass.  8 Jib.  ^ 
sufficient  in  law.    And  therefore  where  books  say,  the  joyn-  ^o-  73>  Hb.  6, 
tenants  made  partition  without  deed,  it  must  be  intended  of  ^^'u^'  '^'nj^. 
tenants  in  common  and  executed  by  liverie.  ig  £ib.^^8. 

NotQf  between  joyntenants  there  is  a  two-fold  privity,  viz.  in  3iH.8.Uier4A/ 
estate  snd  in  possession:  betweene  tenants  in  common^  there  is  aEiiz.  Dienyg. 
privi^  only  in  possession,  and  not  in  estate :  but  parceners  have  ^®  ^-  ®-    ^^ 
a  threefold  privity,  viz.  in  estate,  in  person,  and  in  possession.        ^^^  08 

(1  Leon.  103.    6  Co.  12.    8Ca4a.    Post.  186.  a.  193.  b.  200.  b.  335.  a.    2  Inst.  403.) 

*  it  dmM  h§  etq»,  1.    The  31  H.  8.  c.  10,  regulata  pfpecedenejf  in  the  house  rf  lords, 
mnd  m  n$  mac  rekte$  to  tht  tubject  rfJauUenantt, 

Sect.  251. 


jJLSOf  if  two  meses  descend  to  two  parceners,  and  the  one  mease  tj 

worth  twenty  shillings  per  annum,  and  the  other  but  ten  shillings 

per  annum,  in  this  cas^  partition  may  be  made  between  them  in  this 

manner  \  to  wit,  the  one  parcener  to  have  the  one  mease,  and  the  other 

parce7ter 


law  of  Scotland.  Stair's  Instit.  48.  The  second  and  third  of  these  Roman 
actions  are  treated  of  in  lib.  10,  tit.  2  &  3  of  the  Digest,  tit.  1,  of  the  same 
book,  being  upon  the  action  Jinium  regundorumy  which  partly  answers  to  our 
bill  in  equity  for  ascertaining  boundaries.  It  is  renoarkable  also,  that  Fleta 
represents  the  three  Roman  actions  last  mentioned  as  a  part  of  our  law.  Flet. 
h'b.  5,  c  9,  p.  309.  See  further  as  to  the  Roman  law  about  partitioriy  1  Dom. 
Civ.  L*  by  Stiah.  326.  For  partition  according  to  the  French  law,  see  tit. 
portage  in  their  book ;  and  for  the  like  subject  in  the  Scotch  law,  see  con» 
ceming  the  obligation  of  division,  heirs,  portioners,  commonties,  and  ximts  of 
division,  in  Stair's  Instit.  48.  477.  i6<).  576,  and  in  Erskine's  Instit.  468.-- 
[Note  23.] 

(3)  In  1  Atk.  542,  there  is  a  case  in  equity,  in  which  lord  Hardwicke 
aDows  o€  a  parol  agreement  for  a  partition.  See  infra  note  4,  and  1  Vem.  472* 
—[Note  24.] 

C4 
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parcener  the  other  mease  \  and  she  which  hath  the  mease  worth  20  shillings 
per  annum  and  her  heires  shall  pa^  a  yeerrly  rent  of  Jive  shillings  issuing 
out  of  the  same  mease  to  the  other  parcener  and  to  her  heires  for  ever, 
because  each  of  them  should  have  equality  in  value. 


Sect.  252. 

j^  ND  such  partition  made  by  paroll  is  good  enough;  and  that  parcener, 

who  shall  have  the  rent,  and  his  heires,  may  distrein  of  common  right 

for  the  rent  in  the  sayd  mease  worth  twaity  shillings,  if  the  rent  of  5  mil* 

lings  be  hehinde  at  any  time,  in  whose  hands  soever  the  same  mease  shall 

come,  although  there  never  were  any  writing  of  this  made  betweene  them 

for  such  a  rent. 

[t]  8 £.3.16.  **  "OY paroUr  Nota,  here  [t]  a  rent  may  be  granted  for 
**  ^  P*  *•  owelty  of  partition  without  (4  J  deed>  even  as  a  rent  in  case 

11  H  4  6^  ^  ^  '^^^'^  for  yeares^  for  life^  or  a  gtfl  in  taile,  may  be  reserved, 
46  £.3.31.  without  deed;  and  so  may  a  rent  be  assigned  to  a  woman  out 
«  H.  6. 14.'  of  the  land,  whereof  she  is  dowable,  &c.  without  deed.  But  al- 
si  H.  6. 11.  belt  an  exdiange  for  lands  in  the  same  county  may  be  without 
iA^'^h?^'  ^^®^5  y®^  *  ^^^^  granted  for  egality  (5)  of  tne  same  exchange 
CMo!m!)  cannot  be  without  deed.    And  the  cause  of  the  difference  is  ap- 

parent ;  for  coparceners  are  in  by  descent,  and  compellable  to 
make  partition. 

«  The  rent,  Sfc.^* 

The  same  law  is  of  common  of  estovers,  or  a  corodie, 
or  a  common  (^  of  pasture,  Stc,  or  a  way  granted  upon  Tl^OT] 
the  partition  by  the  one  coparcener  to  the  other.    All  I     k    J 
which  and  the  like,  albeit  they  lie  in  grant,  yet  upon  the 
partition  may  they  be  granted  without  deed. 

ix]  1  Maris  "  Issuing  out  of  the  same  mease,  Sfc,"    [x]  For  if  it  be  granted 

>jer9i.  out  of  other  lands,  then  descended  to  the  coparceners,  then  there 

[f]  99  AM.  33,  must  be  a  deed,  [x]  But  if  the  rent  be  granted  generally  (out  of 
«9  £•  3-  9-  ^  no  land  in  certaine)  for  owelty  of  partition,  pro  residua  terra,  it 
Solt  afto^b  )  ^^^  ^®  intended  out  of  the  purpartie  of  her  tnat  granteth  it. 
[af  15  H.  7. 14.  [^]  If  there  be  three  coparceners,  and  they  make  partition,  and 
39  ibi.  33.  one  of  them  grant  twenty  shillings  per  annum  out  of  her  part  to 
39  £.  3-  9*  b*  her  two  sisters  and  their  heires  for  equality  of  partition,  the  gran- 
feCo.S.a.  iggg  m-g  not  joyntenants  of  this  rent;  but  the  rent  is  in  nature  of 

csMTsCo.aa.b.  coparcenary,  and  after  the  death  of  the  one  grantee  the  moity  of 
Hob.  172.  '  ^6  rent  shall  descend  to  her  issue  in  course  of  coparcenary,  and 
Post.  177.  b.)      not  survive  to  the  other,  for  that  the  rent  doth  come  in  recom- 

pence  of  the  land,  and  therefore  shall  ensue  the  nature  thereof; 
and  if  the  grant  had  beenc  made  to  them  two  of  a  rent  of  twenty 

shillings, 

.    (4)  Here  the  eleventh  edition  of  this  book  has  a  note  questioning  whether 
such  parol  grant  would  be  good  now  in  respect  of  the  29  Cha.  2.  c.  3,  and 
mr.  Serjeant  Hawkins  in  his  Abridgment  makes  m,  like  question.     See  supra 
note  3. — {Note  25.] 
(5)  Ot  equality  in  exchanges,  see  ant.  50.  b.  51.  a.  &  b. 
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shSUngs,  Tiz.  to  the  one  ten  shillings,  and  to  the  other  ten  shillings, 
▼et  shall  they  have  the  rent  in  course  of  coparcenary,  and  joyne 
in  action  for  the  same. 

[b]  If  one  coparcener  be  married,  and  for  owelty  of  partition  [6]  39Aaf.93. 
the  husband  and  wife  grant  a  rent  to  Uie  other  two  out  ofthe  part  ^9  £.  3. 9. 
of  the  fern  covert,  this  partition  being  equall  shall  charge  the  part  ^7  £•  3-  ^o. 
ofthe  fern  covert  for  ever. 

[e]  Iftwo  coparceners  by  deed  indented  alien  both  their  parts  [c]  38  E.  3. 
to  another  in  fee,  rendring  to  them  two  and  their  heires  a  rent  out  ^*  ^' 
of  the  land,  they  are  not  joyntenants  of  this  rent,  but  they  shall 
liBfe  the  rent  in  course  of  coparcenary ;  because  their  right  in  the 
body  out  of  which  the  rent  is  reserved,  was  in  coparcenary. 

**  May  dktrem  qf  common  rights  Sfc"    That  is,  [d]  in  this  case  14  ^  Mmri» 
the  law  doth  give  a  distresse,  lest  die  grantee  should  be  without  j^^^'  ^^ 
ramedy,  for  the  which  upon  the  partition  she  hath  given  a  valu-  the  bookei 
able  recompenoe  in  land,  which  descended,  &c.    And  so  in  the  aboveiaid* 
of  dower  abovementioned  ( 1 ) . 


Sect.  253. 

TN  the  same  manner  it  is  of  all  manner  of  lands  and  tenements,  S^c.  where 
such  rent  is  reserved  to  one  or  to  divers  parceners  upon  such  jMrtition, 
Ifc.  But  such  rent  is  not  retit  service,  but  a  rent  charge  of  common  right  (1)  * 
had  and  reserved  for  equality  of  partition  (2)  f. 

"  Tj^^DS  and  tenements,  Sfc.**  Here  (Sfc.J  implyeth 
riTOTI  ^  caution,  vis.  that  they  be  such  lands  cC^  and 

I  -  J  tenements  out  of  which  a  rent  for  egaltie  of  partition 
^  **  ^  may  be  granted,  whereof  sufficient  hath  been  said 
before. 

'*  Reserved  to  one. "  Here  reservation  is  taken  for  a  grant ;  and 
if  it  be  used  upon  the  partition,  doth  amount  in  this  case  to  a  grant, 
which  is  wortoy  the  observation. 


Sect.  254. 

A  ND  note,  that  none  are  called  parceners  by  the  common^law,  but 
females  or  the  heires  of  females,  which  come  to  lands  or  tenements  by 
discent;  for  if  sisters  purcnase  lands  or  tenements,  of  this  they  are  catted 
joyntenants,  and  not  parceners. 

This  needs  no  explanation. 

Sect. 

•  t  That  art  notes  1,  aiu2  2,  of  170.  a.  m  the  131A  and  \^h  t^titiont. 


(1)  See  ant.  34.  b.  153.  a.  and  Sheph.  Common.  Assur.  425. 

!i)  ♦  See  ant,  153.  a.  note  1. 
3)  t  In  L.  aad  M.  S^c.  here. 
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Seel.  255. 

/I  LSOf  if  tXDo  parceners  of  land  in  fee  simple  make  partition  betxveen 
themseicei,  ana  the  part  of  the  one  valueth  more  than  the  part  of  the 
othery  if  they  were  at  the  time  of  the  partition  offullage,  sc.  q/ 21  yeares, 
then  the  partition  shall  alway  remaine,  and  be  never  dgiated.  But  if  the 
tenements  {whereof  they  make  partition)  be  to  them  in  fee  taile^  and  the 
part  of  the  one  is  better  in  yearly  value  than  the  part  of  the  other,  albeit 
they  he  concluded  during  their  lives  to  defeat  the  partition ;  yet  if  thepar^ 
cener,  which  hath  the  lesser  part  in  value,  hath  issue  and  dye,  the  issue  may 
disagree  to  the  partition,  and  enter  and  occupy  in  common  the  other  part 
which  was  allotted  to  her  aunt,  and  so  the  other  may  enter  and  occupy  in 
common  the  other  part  allotted  to  her  sister,  fyc.  as  if  no  partition  had 
been  made {i)f* 

"  n^HEN  the  partition  shall  alxoay  remaine^  Sfc.**     Hereby 

it  appearethy'that  the  inequality  of  the  value  shall  not  im- 

9  H.  6.  5,  and     peach  a  partition  made  of  landlB  in  fee  simple  between  copar- 

otherthe  bookes  ceners  of  full  age  (3)1  no  more  than  it  shall  do  in  case  ot  an 

•iiortnad,  exchange  (4). 

*^  They  be  concluded  during  their  lives.*^  This  inequall  par* 
tition  doth  so  conclude  the  parceners  themselves,  as  she  that 
hath  the  unequall  part  shall  not  avoid  it  during  her  life. 

(Post.  353.  a.)         ''  Concluded*'    This  word  is  derived  of  con  and  daudo  (5},  and 

in  this  sense  signifieth  to  close  or  shut  up  her  mouth  Uiat  she 
cannot  speake  to  the  contrary. 
11  Ass.  p.  a.  ^  Husband  and  wife  tenants  in  speciall  taile  of  cer-  ri70Tl 

taine  lands  in  fee  have  issue  a  daughter,  the  wife  dyeth,  I  u  'J 
thehusband  by  asecond  wife  hathissue  another  daughter, 
both  the  daughters  enter  (where  the  eldesb  is  oiuy  inheritable) 
See  after  the  and  make  partition :  the  eldest  daughter  is  concluded  during  h^r 
chapter  of  War-  life  to  impeach  the  partition,  or  to  say  that  the  youngest  is  not 
5!?*^^*^;  «  .  heire,  and  vet  she  is  a  strani^r  to  the  tailc,  but  in  respect  of 
g»ctor&  Stud,  pri^i^y  i„  ^^gj,  pe,3^  jho  pmition  shall  condude.  for  a  par- 

tition  between  meere  strangers  in  that  case  is  voyd,  but  the  issue 
of  the  eldest  shall  avoyd  this  partition  as  issue  in  taile. 
[^  SI  £.  3. 34,       [gl  L  S,  seised  of  lands  in  fee  hath  issue  two  daughters,  Rose 
^   a  E.  3.       ana  ^ntt^,  bastard  eigne  and  muUer puisne,  anddieth«    Rose  and 

1 1  Aas.  38*      80  Ass.  7.      17  £.  3.  59.       (8  Co.  101.  b.    Post  344.  b.) 

Anng 
t  Thu  tt  note  1  of  1*70.  h.  in  the  i^th  and  14th  editiont. 


»mt^ 


3)  Ant.  ace.  i66.a. 

J4)  Ant.  51.  a. 

5)  Ace  ant.  37.  a. 

^1)  tThis  case  of  Littleton  turns  iqpon  the  ineauaUty  of  the  partition;  for 
if  the  parts  are  eaual,  it  binds  notwithstanding  infancy.  Ant.  166.  a.  Post. 
173.  b. — [Note  20.] 

(2)  See  the  case  of  discontinuance  stated  by  lord  Coke  poet.  373.  b. 
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Anne  do  enter  and  make  partition.    (3)  Anne  and  her  heires 
are  concluded  for  erer  (4). 

Sect.  256. 

jdLSO,  if  two  parceners  of  lands  in  fee  take  husbands,  and  they  and 
their  husbands  make  partition  between  them,  if  the  part  of  the  one 
be  lesse  in  value  than  the  part  of  the  other,  during  the  lives  of  their  hus» 
bands  the  partition  shall  stand  in  its  force.  But  albeit  it  shall  stand  during 
the  lives  oj  their  husbands,  yet  after  the  death  of  the  husband,  that  woman 
which  hath  the  lesser  part  may  enter  into  her  sisters  part  as  is  aforesaid,  and 
shall  defeat  the  partition  (et  defeatera  la  particion). 

''  HTHE  Y  and  their  husbands:'    Here  it  appeareth,  that  the 

wife  must  be  party  .to  the  partition^  and  so  are  the  books  *  •  ^^  Asi.  aa. 
to  be  intended  that  speak  of  this  matter.  8  £.  4. 4. 

9  £•  3-  38. 
«  And  shall  defeat  the  partition.**    Note,  the  partition  shall  not  16  E-  ^  ag- 
be  defeated  for  Uie  surplusage  onely  to  make  the  partition  eauall,  fo^ir'^?* 
but  here  it  appeareth  that  it  shall  be  avoyded  for  the  ^de.  g  }{.  9.  ^^ 
But  of  this  more  shall  be  said  hereafter  in  this  chapter,  sedione  264.  48  Ass.  14. 
\h]  And  though  the  partition  be  unequally  yet  is  not  the  par-  f^]  Vid.  &  S.  t.^ 
tidon  voyd,  but  voydaole;  for  if  after  the  decease  of  the  husband,  ^*"  "*  ^^**  *7» 
the  wife  entereih  into  the  unequall  part,  and  agreeth 

CI7ITI  ^crc^u^to,  this   shall  binde,   and  therefore  Littleton 
^  J  Cy  used  the  word  (defeatera,)  which  proveth    it  to 
be  Yoydable. 

Sect.  257. 

JiUT  if  the  partition  made  betweene  the  husbands  [perenter  les  barons(i)] 
were  thus,  that  each  part  at  the  time  of  the  allotment  made  was  of 
equall  yearely  value,  then  it  cannot  afterwaras  be  defeated  in  such  cases. 

*'  "QET  fFEENE  the  husbands  (perenter  les  barons)."    This 
is  mistaken,  for  the  originall  is  perenter  eux,  that  is,  be- 
tweene the  barons  and  fems,  and  not  as  it  is  here  betweene  the  • 
barons,  therefore  this  error  would  be  hereafter  reformed. 

''At 


(3)  In  a  Coke  upon  Littleton  I  have  with  MS.  notes  and  references,  the 
annotator  is  fbr  excluding  from  such  an  estoppel  as  is  here  stated,  a  partition  in 
pais.  His  note  is  thus  expressed:  ''  If  two  make  partition  in  court  of  record, 
''  when  one  of  them  had  no  right,  he  thereby  shall  gain  a  moiety  by  estoppel 
**  or  conclusion.  Bro.  Nouv.  Cas.  pi.  306.  But  otherwise  I  conceive  of  a  par- 
''  tition  in  pais;  though  the  book  speaketh  generally;  and  upon  thn  difierence 
''  you  shall  read  a  like  case  in  this  booke,  fol.  46.  a. — [Note  ^7.] 

(4)  Ace.  Dr.  &  Stud.  dial.  1.  c.  19,  where  mulier  puisne  sues  livery  with 
bastard  eigne.  See  Bro.  Abr.  entrie  congeaUe  31,  and  discent  9.  But  it  is 
said,  that  this  sort  of  estoppel  will  not  bind  in  chanceiy.  Caiy's  Rep.iv6. 
See  further  2  Cq.  4.  b.  Cro.  Cha.  110.  Pollexf.  67,  and  3  Com.  Dig,  «7*.-  - 
[Note  28.] 

( 1)  Instead  of  les  barons  it  is  eux  in  £.  and  M.  and  Rtjh. 
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'^  At  the  time  of  the  aUctment.**  Hereby  it  appeareth,  that  if 
the  parts  at  the  time  of  the  partition  be  of  equal!  yearely  value, 
9  H.  6. 5,  and  neither  the  wives  nor  their  heyres  shall  ever  avoyd  Uie  same;  and 
other  the  bookei  the  reason  hereof  is,  for  that  the  husbands  and  wives  were  com- 
^Sit**lwi  'i  peJlable  by  law  to  make  partition,  and  tliat  which  they  are  com- 
^  '^'^       pellable  to  do  in  this  case  by  law,  they  may  do  by  agreement 

without  processe  of  (2"!  law.  If  the  annuall  value  of  the  land 
be  equal!  at  the  time  ot  the  partition,  and  after  become  unequal! 
by  any  matter  subsequent,  as  by  surrounding,  ill  husbandry,  or 
such  like,  yet  the  partition  remaines  good. 

Judicis  qffkium  est,  ut  res  ita  tempora  rerum 
Qaarere  ;  qiuEsUo  tempore  Mm  eris. 

But  if  the  partition  be  made  by  force  of  the  king's  writ,  and 

judgement  thereof  given,  it  shall  binde  the  feme-coverts  for  ever, 

albeit  the  parts  be  not  of  equall  annuall  value;  because  it  is 

made  by  the  sherife  by  the  oath  of  twelve  men  by  authority  of 

law;  and  the  judgement  is,  that  partition  shall  remaine  firme  and 

[a]  F.  N.  B.       stable  for  ever,  as  hath  beene  said,     [a]  But  a  partition  in  the 

160*  s^99»  s^«     diancery  where  one  coparcener  is  of  full  age  and  sueth  livery, 

^u  A^'  ^^    ^^^  ^^^  other  is  within  age  and  hath  an  unequall  part  allotted 

Si  £.  9.  <9i         ^  ^^^  ^^  ^^^^  ^^^  binde  her  at  fbll  age;  for  in  a  writ  directed 

to  the  escheator  to  make  partition,  there  is  a  salvo  jure^  and  there 
is  no  judgement  upon  such  a  partition.  But  if  such  a  partition 
be  equall,  it  shall  binde,  so  tnat  a  part  of  the  land  holden  in 
capite  be  allotted  to  every  of  the  coparceners,  for  to  that  end 
p]  Tide  there  is  an  expresse  proviso  in  the  writ      [b]  And  this  par- 

«i  S.  3. 31.        tition  may  be  avoydea  either  by  scire  Jac  in  the  chancery,  or 

by  a  writ  de  partiiione  fociendd  at  the  common  law  at  her  full 
age  (3). 

Sect.  258. 


ydLSOfif  two  coparceners  be,  and  the  youngest  being  within  the  age  of 
^^  twenty-one  yean,  partition  is  made  betweene  them,,  90  as  the  part  which 
is  allotted  to  the  youngest  is  of  lesse  value  than  the  part  of  the  other,  in  this 
case  the  youngest,  durins  the  time  of  her  nonage,  and  also  when  she  com- 
meth  to  full  age,  scil.  0/  21  yeares,  may  enter  into  the  part  allotted  to  her 
sister,  and  shall  defeat  the  partition.  But  let  such  parcener  take  heed  when 
she  comes  to  her  full  age,  that  she  taketh  not  to  her  owne  use  all  the  pro/its 
of  the  lands  or  tenements  which  were  allotted  unto  her\  for  then  she  agrees 
to  the  partition  at  such  age,  in  which  case  the  partition  shall  stand  and 
remaine  in  its  force.  But  peradventure  she  may  take  the  profits  of  the 
moitie,  leaving  the  profits  of  the  other  moitie  to  her  sister  {1)*. 

AS 

*  T^ti  tt  noU  I  0^171.  b.  in  the  I3<fc  and  141A  editiont. 


(2)  In  1  Atk.  541,  there  is  a  case,  in  which  lord  chancellor  Hardwicke  is 
represented  to  say,  that  a  partition  by  agreement  between  two  husbands  will 
not  bind  the  inheritance  of  their  wives.  But,  notwithstanding  this  high  au- 
thority, I  take  the  doctrine  of  Littleton  and  Coke,  that  such  a  partition  will 
bind  me  wives  unless  it  be  unequal,  to  be  clear  law,  and  for  the  cogent  reason 
here  given  by  the  latter.    See  ace  F.  N.  B.  62.  F.— [Note  29.] 

(3)  Ace.  F.  N.  B.  62.  H. 

(1 )  *  In  L.  and  M.  and  Roh.  an  Sfc,  here. 
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AS  before  in  the  case  of  the  fera-covert,  [c]  bo  it  is  in  the  case  [e]  43Att.  14. 

of  the  enfant ;  for  if  the  partition  be  equall  at  the  time  of  9  H.  6.  5,  6. 
the  allotment,  it  shall  binde  him  for  ever,  because  he  is  com-  o  v]  ^'  1^ 
pellable  by  law  to  make  partition,  and  he  shall  not  have  ,0  ii'4^ 


profits  of  the  unequal!  part, 
full  age,  the  partition  is  made  good  for  ever.  And  therefore 
Littleton  here  ffiveth  him  a  caveat,  that  in  that  case  he  take  not 
the  whole  profits  of  his  unequal  part,  neither  shall  an  uneauaD 
partition  in  the  chancery  binde  an  infant,  as  appeareth  before. 
(3)  But  a  partition  made  by  the  king's  writ  de  partitionejaciendd 
by  the  sherife  by  the  oath  of  twelve  men,  and  judgement  therfr- 
opon  given,  shall  binde  the  infant,  though  his  part  be  unequal!, 
cauid  qua  suprdm 

Sect.  259. 

j^  ND  it  is  to  be  understood,  that  when  it  is  said,  that  males  or  femalei 
be  of  full  age^  this  shall  be  intended  of  the  age  of  21  veares;for  if 
before  such  a^e  any  deed  (ascun  fait)  orfeoffement^  gKant,  release,  confrma" 
tion,  obligation,  or  other  writing,  be  made  by  any  of  them,  8fc,  or  if  any 
within  such  age  be  baylife  or  receiver  to  any  man,  6fc,  all  serve  for  nothing, 
and  may  be  avoided.  Also  a  man  before  the  sayd  age  shall  not  be  sworne 
in  an  enquest,  ^c.  (i)t 

nPH  £  law  hath  provided  for  the  safeUr  of  a  man*s  or  woman's 

estate,  that  *  before  their  age  of  twentie  one  yeares  they  *Vid.  Sect.  409, 
cannot  binde  themselves  by  any  deed  (4],  or  a!ien  any  !and  (5),  403- 
goods  or  chattel,  (6).  V'K'^.g. 

Poft  346.  m.  337.  b.  350.  a.  &  b.  380.  a.  Aiit.  171.  a.      8  Co.  44.  b.) 

"Age 

t  Tkii  it  note  \  cf  \T^.  a.  m  the  i^th  and  \^k  editions. 

(2 )  Acc.  6  Co.  4*  b.  But  there  the  reason  given  for  an  infant's  not  having 
\m  age  in  partition  is  different,  namely,  that  both  coparceners  are  in  possession. 
In  the  Year-Book  of  9  H.  6.  6.  b.  the  reason  is  expressed  to  be  the  prejudice 
ichich  otherwise  there  might  he  to  the  infant — [Note  30.] 

(3)  See  the  case  of  partition  of  an  advowson  between  coparceners,  where 
one  is  within  age,  in  F.  N.  B.  36  D. 

(1)  +  No  Sfc,  in  L.  and  M.  nor  Roh. 

^4)  See  ant.  51.  b.  note  2,  and  53,  a.  note  2.  To  the  references  there  add 
3  P.  Wms.  208. 

(5 )  Not  even  though  a  special  power  is  given  to  him,  though  it  is  otherwise 
with  a  feme  covert.  So  neld  by  lord  <^ancelIor  Hardwicke  in  a  case  in 
1  Ves.  298,  and  3  Atk.  695.  See  Mo.  512.  But  by  the  7  An.  c.  17,  an  infant 
having  a  real  estate  on!y  as  a  trustee  or  under  a  mortgage  is  enabled  to  con- 
vey under  the  direction  of  the  court  of  chancery  or  the  court  of  exchequer. 
However  this  act  is  deemed  not  to  extend  to  trusts  merely  constructive.  2  P. 
Wms.  549.  3  P.  Wms.  387.  Another  exception  to  an  infant's  not  beins  able 
to  alien  land  arises  from  the  custom  of  particular  places,  as  the  custom  of  Kent 
in  respect  to  gavelkind  lands,  which  may  be  aliened  by  an  infant  on  attaining  15. 
See  the  late  mr.  Robinson's  excellent  Treatise  on  Gavelk.  193,  and  Mo.  512. 
— [Note  31.] 

()5)  But  an  infant  may  before  21  dispose  of  personal  estate  by  last  wiU|  though 

it 
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*^  Age  qf^i  yeares."  Before  this  age  a  man  or  woman  is 
called  an  enfant 

Brit  U>.  05,66.  **  Deed  (fait)/'  Factum^  An^ic^,  a  deed,  and  signifieth  in  the 
&  101.  common   law,   an  instrument  consisting   of  three   things,  viz. 

5^  t  ^  t*  *^  writing,  sealing,  and  delivery,  comprehending  a  bargaine  or  con- 
^  er   tie  .135.;  ^^^^^  between  party  and  party,  man  or  woman.    It  is  called  of 

the  civilians  iiierarum  obltgatio. 

*'Feoffement.**  Ofthis  word  sufficient  hath  been  c:5'8ayd  ri727] 
before  m  the  first  chapter  of  the  first  booke.  L  a.  11 

Lib.  3.  ibl.  63,  **  Grant"  Concession  is  in  the  common  law  a  conveyance  of  a 
in  Unoolne  Cul-  thing  that  lies  in  grant  and  not  in  livery,  which  cannot  passe 
Mgecut.  without  deed;  as  advowsons,  services,  rents,  commons,  reversions, 

and  such  like.    Of  this  also  sufficient  likewise  hath  been  said 

in  the  first  chapter  of  the  first  booke. 

**  Rdease,  confirmation^  8fc.**  Of  tliese  shall  be  spoken  here- 
after in  their  proper  places  and  chapters. 

**  Obligation"  is  a  word  of  his  owne  nature  of  a  large  extent ; 
but  it  b  commonly  taken  in  the  common  law,  for  a  bond  contain- 
ing a  penalty,  with  condition  for  pavment  of  money  or  to  do  or 
suTOr  some  act  or  thing,  &c.  and  a  oill  is  most  commonly  taken 
for  a  single  bond  without  condition. 

"  Or  other  writing j  be  made  by  any  ^  them,  Sfc**  Here  by 
^  .V  |3  £  ^  g  this  Sfc.  is  implied  some  exceptions  out  of  this  generality,  [d]  as 
mi  H.  6. 3.  t^  infimt  may  bind  himselfe  to  pay  for  his  necessary  meat,  drinke, 

lib.  a.  fbl.  87.  apparell,  necessary  physicke,  and  such  otlier  necessaries,  and 
Pindioii's  case.  likewise  for  his  gooa  teaching  or  instruction,  whereby  he  may 
^^I^'r^^'vi'  profit  himselfe  afterwards :  but  if  he  bind  himselfe  in  an  obligation 
oto.  alnat.483.  ^^  other  writing  with  a  penalty  (a)  for  the  payment  of  any  of 
Cro.  Chm.  179.  these,  that  obligation  shall  not  bind  him.  [e]  Also  other  thmgs 
Cro.Jmm.  494.  of  necessity  shall  bind  [him],  as  a  presentation  to  a  benefice, 
560.  I  Ro.  Abr.  ^2^  for  otherwise  the  li^s  shall  incur  against  him.  Also  if  an 
Tg.  Plow  .  inf^j  ijg  gj^  executor  upon  pajrment  of  any  debt  due  to  the 
[«]  8  £.4.4.  testator,  he  may  make  an  acquittance;  but  in  that  case  a  re- 
9  H.  6. 5.  lease  without  payment  is  voyd  (4):  and  generally  whatsoever  an 

17  £•  3-  9-  infimt  is  bound  to  do  by  law,  the  same  shall  bind  him,  albeit  he 
4i9AM.ii5. 

s  Marin  Dyer  104,  105.      (5  Co.  09.  b.  a7.  a.      6  Co.  3.      Cro.  Cha.  304. 590.  503. 

Mo.  105.    Cro.  Jam.  3aa     1  Sid.  41.  359.  446.) 

doth 


it  is  controverted  at  what  age  this  testamentary  power  begins  to  attach  in 
infants.  On  this  point  I  have  heretofore  expressed  my  notions  at  length.  See 
note  6.  of  fb.  89.  b.--[Note  32.] 

(a)  Ace.  1  Ro.  Abr.  729.  pi.  8.  Mo.  679.  Cro.  Eliz.  920.  Godb.  319. 
But  lord  Coke's  words  imply,  that  a  single  bond,  that  is,  one  icithout  a  penalty y 
being  given  for  necessanes,  may  be  good  against  an  infant;  and  ao  it  hath 
been  mqueDtly  adjudged.  See  March  145.  1  Ro.  Abr.  739.  pL  8,  and 
1  Lev.  8R— [Note  33.] 

See  ace  ant.  ^.  a.  and  note  i,  there. 

Ace.  post.  964.  b. 


(3) 
(4) 
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dolh  it  without  suit  of  law  (5).  But  of  this  common  leamii^  this 
little  tast  shall  suffice. 

"  BajAjfe  or  receiver  to  any  many  Sfc.*'    By  this  Sfc.  many  things  j]^^^  lib.  a.  cm, 

are  implied,  as  that  by  baylife  is  understood  a  servant  that  hath  64.  Sc  ca.  67. 

administration  and  charge  of  lands  goods  and  chattels  to  make  Britton  fol.  G9. 

the  best  benefit  for  the  owner  against  whom  an  action  of  account  7o«  FleuKb.a. 

doth  lie  for  the  profits  which  he  hath  raised  or  made  or  might  by  ^*^^  ** 

his  industry  or  care  have  reasonably  raised  or  made,  his  reasonable  46  £.  3. 

diarges  and  expences  deducted,     [f]  But  one  under  the  age  account  40. 

of  twenty  one  yeares  shall  not  be  charged  in  any  such  account ;  ^  R-  a.  ibid.  45. 

(6)  because,  by  intendment  of  law,  before  his  full  age  he  hath  ^  ?*  ^*  ^^^ 

not  skill  and  abOity  to  raise  or  make  any  such  improvement  and  (Cro.^^'177, 

profit.  1  Leon,  aig.) 

[/}  13  IS.  3.  infimt  9.    17 £.  d.  account  i3i.      si  £.  3.  8.     10  H.  4.  14.      s  H.  4. 13. 

regisL  135.    (finch  L  303, 303.    Noy  ift.) 

An  account  against  a  receiver  is,  when  one  receiveth  money 
to  the  use  of  another  to  render  an  account;  but  upon  his  ac- 
count he  dull  not  be  allowed  his  expences  and  charges,  [g]  And  k]  43  C-  S*  3^* 
dierefore  a  man  cannot  charge  a  baylife  as  a  receiver;  because  l^^f'^'A'  ^* 
dien  the  bailife  should  lose  his  expences  and  charges.  ^,  lio.  Abr. 

In  an  account  affaiast  a  receiver,  the  plaintife  must  declare  by  ng.  2  Inst. 

whose  hands  the  oefendant  received  the  money,  which  he  sluJl  379*    4  I^»Q« 

not  doe  in  the  case  of  a  baylife.    [k]  But  in  some  case  in  an  39-  »  Ko.Ilep. 

action  of  account  against  one  as  receptor  denarioruniy  he  shall  r^i  ^q  £^ «  , 

have  allowance  of  his  expences  and  cnarges,  and  also  shall  ac-  account  127.  ' 

count  for  the  profit  he  received  (7)  or  might  reasonably  receive ;  47  E.  3. 22. 

and  this  was  provided  by  law  in  favour  of  merchants,  and  for  10  H.  7. 16. 

advancement  of  trade  and  trafficke.  QQT^Brit  f  ei 

As  if  two  joynt  merchants  occupy  their  stocke  goods  and  mer-  jj^jt^  |  ^  ^^  g^[ 

diandizes  in  common  to  their  common  profit^  one  of  them  naming  &  51.  5£.  3. 1. 

himselfe  a  merchant  shall  have  an  account  against  the  other  Hb.  intrat.  17, 

naming  him  a  merchant,  and  shall  charge  him  as  receptor  dc'  ]^*i^V. 

nariorum  ipsius  B,  ex  qiiAcunque  causa  Sf  contractu  ad  communem  pogt.  i82!a? 

tttilUatem  tpsorum  A.  &  B.  provcnien  sicut  per  kgem  mercatoriam  Cro.  Jam.  410.) 
rationabUiter  monstrare  potent. 

\i\  If  there  be  two  joyntenants  or  tenants  in  common  of  lands,  [»]  45E.3. 10. 

ana  the  'one  make  the  other  his  baylife  of  his  moity,  he  shall  3  ^*  3-  37- 

have  an  action  of  account  against  him  as  bailife :  and  so  are  the  39  E-  3-27. 

bookes  to  be  intended,  that  speake  of  an  action  of  account  in  fnb*^*^* 

that  case  (8).  (Post.  186.  200. 

So  as  there  be  but  three  kinds  of  writs  of  account,  viz.  against  b.) 
one  as  gardian,  whereof  Littleton  hath  spoken  before  in  the 

Chapter  of  Socage;  the  second  against  one  as  baylife;  and  the  r^-*  ,3^  3^ 

third  as  receiver;    as  here  it  appeareth.     [k]  For  a  man  shall  ^ount^ff.' 

41  E.  3.  ibidem  34.       8  E.  3.  46.       8  £.  4.  6.  b.        F.  N.  B.  1 19.  d.       (2  Inst.  379. 

F.  N.  B.  110.  c.     1  Ro.  Abr.  1 10.)  . 

'  not 


(5)  See  F.  N.  B.  168.  d.  and  the  notes  b.  &c.  in  the  4to  edition  as  to  infant's 
bindmg  himself  to  serve. 

(6)  See  ace.  ant.  88.  b. 


(7)  See  Dy,  21.  b. 
C8)~ 


But  now  one  jolntenant  or  tenant  in  common  may  have  account  against 
the  other  as  bailiff  for  receiving  more  than  his  share  of  profits,  though  there 
is  no  i4)pointment  of  him  as  bailifi*.  See  4  An.  c.  rC.  s.  27.  Sec  too  1  Leon.  SJ 1 9« 
—[Note  34.] 
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not  be  charged  in  an  account  as  sunrejOTy  controller,  ap^ 
prentice,  reve,  or  hej'ward.  And  to  maintaine  an  action  of  ac- 
count, there  must  be,  either  a  privity  (9)  in  deed  by  the  consent 
m  %  Mar.  B.  ^^  ^^  parde,  for  [/]  against  a  disseisor  or  other  wrongdoer  no 
acomint  ^  account  doth  lie ;  or  a  pririty  in  law  ex  provisione  legu  made  by 
F.N.B.117.  the  law,  as  against  a  gardian,  &&  whereof  sufficient  hath  been 
PLCom.  543.      spoken  in  the  Chapter  of  Socage  (10). 

33H.6.3.    4H.7.6.&C    (F.  N.  B.  119.C.) 

"  C3^  Shall  not  be  stoome  in  an  enauest,  S^c!*  By  this  flT'Sri 
W  Bract.  lilh  S^c,  13  implied  a  maxime  in  law,  [« J  quhd  minor  jurare  I  k  J 
r '?!?£.***  ^^^P<^^^*  For  example  [n]  an  infant  cannot  make  his 
^J  50.  ^  ^^^  of  fton  summons;  [0]  and  therefore  the  default  shall 
i;oj36E.3. 63.  not  grieve  him;  for  seeing  the  meane  to  excuse  the  default  is 
s  Afarie  Dyer  taken  away  by  law,  the  &fault  it  selfe  shall  not  prejudice  him. 
r  Yv'd^H  But  yet  this  rule  hath  an  exception,  that  [j:?]  an  infant,  when 

cip.  de  Homage  ^®  **  ®^  ^®  ^^  ^  ^^  vcares,  snall  take  the  oath  of  allegiance 
ot Gap.de Fealt J,  to  the  king  (i):  and  this  was,  as  Bradon  saith,  secundum  leges 
Sect  85. 91.  sancti  Edtoardi;  but  indeed  such  was  the  law  in  the  time  of 
Bnct  U.9,fo.     i^ing  Arthur  (2).    [a]  An  infant  cannot  upon  his  oath  make  his 

J^   frST  ^*^  ^  *"  ^^^^  ^^  ^^^^    ('"1  ^"^  ^®  husband  and  wife  of  fuU 

foL  19.    Fieta  <^»  ^^^  ^^  ^^^  ^  ^^  ^^^  before  the  coverture,  shall  make 

lib.  I, cap.  97.  their  law. 

M  1 1  H.  40.  1 

1  H.  7. 35.     15  E.  4. 34.    (Post.  395.)  [r]  46  £.  3. 10.    9  £.  4.  34.     15  £.  4, 3. 

31  H.  3.  33.      (Pott.  395.  a.    Cn>.  £Ui.  161.) 


Sect  260. 

« 

A  LSOf  if  lands  or  tenements  be  given  to  a  man  in  taile,  who  hath  as 

much  land  in  fee  simple^  and  hath  issue  two  daughters  and  die^  and 

his  two  daughters  make  partition  betweene  them,  so  as  the  land  in  fee* 

simple  is  allotted  to  the  younger  daughter  in  allowance  for  the  lands  and 

tenements 


(9)  See  as  to  this  and  the  king's  prerogative  in  charging  persons  as  account- 
ants the  earl  of  Devonshire's  case  1 1  Co.  89.  a. 

(10)  Ant.  90.  b, 

( 1)  Ace.  ant.  68.  b.  and  78.  b.  See  also  128.  a. — Another  exception  is,  that 
he  may  be  sworn  as  a  witness  at  14,  and  be/ore  if  he  appears  to  understand  an 
oath,  or  rather  as  it  is  expressed  by  lord  Hale,  hath  coippetent  discretion. 
11  Mod.  228.  8  Hal.  H.  r.  C.  271. — Also  according  to  lord  Hale  in  some 
cases  of  exigence,  as  in  rape,  an  infant  of  tender  years  maybe  examined  with- 
out oath. — In  1  Stra.  700,  there  is  a  case  in  which  an  infant  of  7  years  was 
refused.  There  too  the  point  about  examining  infants  as  witnesses  is  ably 
argued.  The  same  point  was  touched  upon  incidentally  in  the  great  case  of 
Omichund  and  Barker,  before  lord  chancellor  Hardwicke,  about  receiving  a 
Gentoo's  evidence ;  which  I  more  particularly  refer  to  here,  because  in  it  lord 
Hale's  doctrine  of  admitting  infants  to  give  evidence  in  criminal  cases  toithout 
oath  is  said  to  have  been  over-ruled  at  the  Old  Bailey  afler  mature  deliberation, 
and  also  by  lord  Raymond.  1  Atk.  29.  See  1  Hal.  Hist«  P.  C.  302.  634,  and 
2  Hal,  H.  P.  C.  279.  and  Lamb.  Just  24.  1602.  p.  85. — [Note  35.] 

(2)  See  notes  3  and4of  fol. 68. b. 
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tmmnents  (en  allowance  des  terres  et  (3)  tenements)  in  taile  allotted  to 
the  elder  daughter^  if,  after  such  partition  made,  the  younger  daughter 
oHeneth  her  land  in  fee  simple  to  another  in  fee,  S^  hath  issue  a  son  or 
daughter  and  dies,  the  issue  may  enter  into  the  lands  in  taile  and  hold  and 
occupy  them  in  purparty  with  her  aunt.  And  this  is  for  tzco  causes.  One 
is,  for  that  the  issue  can  have  no  remedie  for  the  land  sold  by  the  mother, 
because  the  land  was  to  her  in  fee  simple ;  and  in  as  much  as  she  is  one  of 
the  heires  in  taile,  8^  hath  no  recompence  of  that  which  belongefh  to  her  of 
the  lauds  in  taile,  it  is  reason  that  she  hath  her  portion  of  the  lands  tailed,, 
and  namely  when  such  partition  doth  not  make  any  discontinuance  (i Jf. 

But  the  contrary  is  holden  M,  lo  //.  6.  scil.  that  the  heire  may  not  enter 
upon  the  parcener  nho  hath  the  iiUailed  land,  but  is  put  to  a  formedon. 

**  n^HE  land  in  fee  simple  is  allotted  to  the  younger  daughter^"* 
It  18  first  to  be  observed  upon  this  whole  case,  that  Uie  fee 
onple  land  is  allotted  to  the  youngest  daughter,  and  the  land  (4C0.  isi.  b.)^ 
Atailed  to  the  eldest.    This  partition  onma^ciV  is  good  (4) ;  and 
herein  the  partition  differcth  from  tne  exchange,  where  in  the  (Ant.  51.8.) 
exchange  the  estates  must  be  equal. 

But  yet  this  partition  by  matter  subsequent  may  become  void- 
able (as  Littleton  here  puts  the  case).  The  eldest  coparcener 
hath  by  the  partition  and  the  matter  subsequent  barred  herself  of 
her  ri^t  in  the  fee  simple  lands^  insomuch  as  when  the  youngest 
lister  alieneth  the  fee  simple  lands  and  dieth,  and  her  issue  entrcth 
into  halfe  the  lands  entailed,  yet  shall  not  the  eldest  enter  into 
halfe  of  the  lands  in  fee  simple  upon  the  alienee:  for  by  the 
the  privitie  of  the  state  is  destroyed. 


*^  The  younger  daughter  alieneth  her  land  in  fee  simple, 

t  17371  ^^*  ^^  s*™^  ^^  ^^  ^»  ^^  ^®  youngest  o:J-  daughter  (Port.  174,  b.) 
^  J  ^^  made  a  gift  in  tayle,  for  the  reversion  expectant 
upon  an  estate  tayle  is  of  no  account  in  law  (2)^  for  that 
it  may  be  cut  off  by  the  tenant  in  tayle.  Otherwise  it  is  of  an 
estate  for  life  or  yeares.  If  in  this  case  the  youngest  daughter 
alien  part  of  the  land  in  fee  simple,  and  dicth,  so  as  a  full  recom- 
pence for  the  land  entailed  descends  not  to  her  issue,  she  may 
waive  the  taking  of  any  profits  therebf  and  enter  into  the  land, 
entailed ;  for  the  issue  in  taile  shall  never  be  barred  without  a 
fiill  recompence^  though  there  be  a  warranty  (3)  in  deed  or  in  law 
descendeo.    If  on  the  other  side  the  eldest  coparcener  alien  the 

land 

t  Thit  u  ncti  1  cf  173.  a.  in  the  i^th  atid  14th  iditiians. 


J3)  In  L*  and  M,  instead  qftervcs  et  it  is  autres. 
1 W  In  L.  and  M.  Roh.  and  the  two  Cambridge  MSS.   these  words  are 
eifOfthe  tail,  as  xoUl  he  said  hereafter  in  the  chapter  of  Discontinuance. 
What  follows  in  this  Section  is  not  in  L.  and  M.  Roh.  nor  the  MSS. 

(4)  Ace.  F.  N.  B.62.  M. — Here  lord  Hale's  MS.  makes  a  question,  ivhether 
such  partition  he  void  or  voidable,  being  made  by  husband,  and  cites  M.  30. 
31  Eliz.  B.R.  Morris  and  Maule. — [Note  36.] 

(2)  For  the  effect  of  this  doctrine  about  reversions  on  estates  taile,  and  with 
^lat  qualification  it  should  be  understood,  see  the  authorities  collected  in 
I  Vin.  Abr.  141.  pi.  2,  to  which  add  2  Atk.  206,  and  post.  174.  b. 

(3)  Lord  Coke  may  be  here  presumed  to  mean  a  lineal  warranty;  because; 
hero^fter  be  allows,  a^d  in  his  time  it  was  the  common  learning,  that  collateral 
^*arrantj  woyld  bar  the  issue  in  tail  without  recompence.  Post.  374.  b.— - 
[Note.  37.] 
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land  entayled  and  dyeth,  her  issue  shall  have  %Jormedon  alona(4> 
for  the  whole  land  entailed ;  for  so  long  as  the  partition  con- 
tinueth  m  force  (5),  she  is  only  enheritable  to  the  whole  land 
entailed. 

'^  And  hath  no  recompence**    This  is  intended,  as  it  appearaClH 
of  a  full  recompence. 

3«e  ncreof  tUs  «  Such  pariition  doth  not  make  any  discontintianee"  And  the 
mtheChapterof  reason  thereof  is^  for  that  it  passeth  not  by  livery  of  seisin,  but 
Scc^^lt!"^'  ^  partition  is  in  truth  lesse  than  a  grant,  for  that  it  maketh  no 

degree,  but  each  coparcener  is  in  by  descent  from  the  comiBon 

ancestor*. 

**  Bui  the  contrary  is  holdeu,  S^e.**    This  is  no  part  ofLitiletonp 

and  is  contrary  to  law,  as  appeareth  by  Littleton  himselfe ;  and 

besides,  the  case  intended  is  not  truly  vouched,  for  it  is  not  in 

90  H.  (S.  14;        10  H.  6,  but  in  20  H«  6,  and  yet  there  is  but  the  opinion  of 

Netoton,  obitef^  by  the  way.     Vide  F.  tit.  part  1. 

t  PrtMdySeci.6i^;fir  ^egenertU  wordi  then  Mfd,  orotlecst  the  Jint  fc.  in  tks 
uetim,mtty,itteenu,  be  said  to  incittde  the  eate  of  a  partition;  and  in  the  commentary  on  the 
mme  ttction  lord  Coke  tsmretd^  menCacmi  the  ooit  sf  *n^  vdumget  ikmi^  not  inat  of  a 
partitiotk:  but  he  aid^'On  «c. 

Sect  261. 

J  NOT  HER  mum  i$^  for  that  ii  JwU  he  accounied  the  folly  of^ 

eldest  sister  (pur  ceo  que  il  serra  rette  la  folly  del  eigne  soer)^  th^i 

she  would  suffer  or  agree  to  such  a  partition,  where  she  might  if  she  would 

have  had  the  moiety  of  the  land  in  fee  simple  atid  a  moiety  of  lande 

entailed  for  her  part^  and  so  to  be  eure  without  losse. 

**   J  NOT  HSR  reasinh  ^c"  This  is  another  reason  to  prove, 
lliat  by  the  partition  the  eld^t  daughter  hath  concluded 
her  selfe,  as  is  aforesaid. 

^  A  moiety  of  lands  entailed."*    For  if  a  writ  of  partition  had 

been  brousnt,  the  eldest  should  not  have  been  compelled  ta 

take  the  whole  estate  in  tayle,  for  the  prejudice  that  might  afber 

ensue,  but  nught  have  chauenged  the  one  moiety  of  the  lands  in 

taile,  and  anomer  moiety  of  we  lands  in  fee  simple^  and  this  die 

might  do  ex-pramione  &gis.    But  when  she  will^  not  submit  her 

to  the  pdicie  and  provision  of  the  law,  but  betake  herselfe  to 

ber  owne  policnr  and  proviBion»  there  l;he  law  will  not  ayde  her, 

as  here  by  Littleton  it  manifestly  appeareth.     And  so  it  is  in  the 

(*)  a6  £.  3.        other  case.     (  *  )  As  if  a  man  be  seised  of  three  manners  of  equal 

dower  133.         value  in  fee,  and  taketh  wife,  and  chargeth  one  of  the  manners 

dov^^&u         ^^^  ^  '^"^  charge,  and  dyedi,  she  may  by  the  provision  of  the 

iTh.6^7,       law  take  a  third  part  of  M  the  manners  and  nold  them  dis* 

(Ant.  39.  b.        charged ;  but  if  she  will  accept  the  entire  mannor  charged,  it  is 

33-  ^)  holden  that  she  shall  hold  it  charged. 

Dyer  I  Mar.  98.  A  partition 

.  (4)  In  a  Coke  upgm  Littleton  I  have  with  MS.  notes  tb^re  is  the  followii^ 
remark — <<  Qjuisre  of  this;  for  I  think  the  £mnedoa  mu9t  be  brought  in  the 
**  name  of  the  issue  and  the  surviving  paroener»  mi  then  the  parcenerto  be 
<«  summoned  and  severed,  and  then  the  ttsae  tonilte  a  iptcial  count  land  abew 
'<  the  partition."— [Note  38.] 
(5)  See  post  1761  b.  and  Sect  S74. 
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riTSTi      ^  ^  partition  of  landg  intailed  betweene  parceners, 
I     .      *)  if  it  be  eqoaU  at  the  time  of  the  jpartition,  shall  bind 
*       the  iflsaes  in  taile  for  ever  (i),  ailbeit  the  one  do  alien 
her  pert. 

Bat  heie  it  may  be  demanded,  that  seeing  Littleton  saith,  that 
it  AaXi  be  takm  to  be  the  folly  of  the  eldest  parcener,  &c.  what 
if  Ml  be  the  eldest  did  not  know  of  the  estate  tayle  either  in  respect 
of  the  antiquity  th^eof,  or  for  want  of  having  of  the  evidence,  or 
far  any  other  cause,  what  folly  can  be  imputed  to  her  ? 
The  answer  is,  that  it  is  presumed  in  law,  that  every  one  is 
of  her  right  and  title  to  her  owne  land ;  and  on  the 
e  it  shoold  be  arrected  (2)  great  folly  in  her  to  be  igno- 
of  her  owne  title.  And  therefore  the  reason  of  Littkton 
doth  firmly  hold. 

• 

Sect.  262.    .  • 

j^LSOfif  a  man  be  seised  in  fee  of  a  carve  of  land  by  Just  title,  and  he 

disseise  an  infant  within  age  of  another  carve,  and  hath  issue  tm> 

dtmghters,  and  dyeth  seised  of  both  carves,  the  infant  being  then  within 

|€,  and  the  daughters  enter  and  make  partition,  so  as  the  one  carve  is 

led  for  the  part  of  the  one,  as  per  case  to  the  youngest  in  allowance 

of  the  other  carve  which  is  allotted  to  the  purpartie  of  the  other,  if  after- 

ward  the  infant  enter  into  the  carve  whereof  he  was  disseised  upon  the 

pamenion  of  the  parcener  which  hath  the  same  carve^  then  the  same 

parcener  may  enter  into  the  other  carve  which  her  sister  hath,  and  hold  in 

pareemary  wUh  her.  But  if  the  youngest  alien  the  same  carve  to  another  in 

fee  before  the  entry  of  the  infant,  and  after  the  infant  enter  upon  the 

peesemUm  of  the  alienee,  then  she  cannot  enter  into  the  other  carve-,  because 

by  her  ahenation  she  hath  altogether  dismissed  her  self  to  have  any  part 

eftke  tenements  tu  parcener.    Sut  if  the  youngest  before  the  entry  of  the 

mfant  make  a  lease  of  this  for  terme  of  yeares,  or  for  terme  of  life,  or  in 

fee  tayle  saving  the  reversion  to  her,  and  after  the  infant  enter,  there 

peramenture  otherwise  it  is\  because  she  hath  not  dismissed  her  selfe  of  all 


are,  a 


selfe 


wiich  was  in  her,  but  hath  reserved  to  her  the  reversion  and  the  fee,  o^c. 

^EFORE  (3)  it  appeareth  that  when  the  privity  of  the  estate 
is  destroyed  by  the  feoffinent  of  one  coparcener,  that  upon 
evidioii  of  a  mohy  by  feirce  of  an  entayle  against  the  other  she 
shil  not  enter  upon  the  alienee.    But  in  this  case  that  Littleton 
here  potteth,  when  the  privity  of  the  state  remaineth,  and  the  part 
of  dbe  one  is  evicted (^),  she  shall  enter  and  hold  in  coparcenary  (*)  15  ^^'  4. 3-  &• 
wiUi  her  other  coparcener;  and  s6  it  is  in  Uie  case  of  an  ex-  H^*^  ^ ^^ i"^",* 
dueige.    By  reason  of  the  S^c.  in  the  end  of  this  Section  there   i^q^', Bastard's 
may  two  questiona  be  juady  demanded.  case. ' 

What 

!i  V  Ace  ant.  166.  a.    n  Vem.  233, 
«)  lliis  word,  whidi  is  so  uncommon  that  I  cannot  find  it  noticed  in  any 
dictionaiy  I  have  seen>  is  apparently  used  for  recko7ied.     Lord  Coke  secnis  to 
borrow  it  froni  Littleton's  use  of  the  word  rette  at  the  beginning  of  tlie  Section 
here  coounented  upon  f.-i«[ Note  39*] 
(3}.  Ant  173.  b. 


t  It  kuhtmmidihtSllkB mrd uncfed  wom  finned fi^m  the  French  tiMik,  tdjudged; 
oa  tUt  a  sem  rette  «NU  iiaai /or  il  serra  an^,  it  shall  be  adjiidgod.  S€cMr,»M$ 
htr.  f,  110.  11.19. 

n  2 
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What  if  the  whole  estate  in  part  of  the  puxparty  of  one  parcener 
be  evicted  by  a  title  paramount ;  whether  u  the  whole  partition 
avoydcd,  for  that  Littleton  here  putteth  the  case  that  the  whole 
purpartie  of  the  one  is  defeated  ? 

Ihe  second  question  is,  whether  if  but  part  of  the  state  of 
one  coparcener  be  evicted,  as  an  estate  m  taile,  or  for  life^ 
leaving  a  reversion  in  the  coparcener,  whether  that  shall  avoid 
the  partition  in  the  whole? 

To  the  first  it  is  answered,  that  if  the  whole  estate  in  part  o€ 

the  purparty  be  evicted,  that  shall  avoyd  the  partition  in  the 

whole^  be  it  of  a  mannor^  that  is  entire,  or  of  acres  of  ground,* 

[K]  13  £.4.  3.     or  the  like,  that  be  severall;  [n]  for  the  partition  in  that  ease 

4a  Ass.  33.  implyeth  for  this  purpose  both  a  warrantie  and  a  condition  lOr 

law  (4),  and  either  of  tnem  is  entire,  and  giveth  an  entry 
in  tliis  case  into  the  whole.     And  so  hath  (][>  it  been  Fiy^TI 
[0]  Bastard's      lately  resolved  [o]*both  in  the  case  of  exchange  and  of  I     „    J 
casciib.4,fol.      the  partition.*  i-  a.    J 

**'•  To  the  second,  if  any  estate  of  freehold  be  evicted  from  the 

coparcener  in  all  or  part  of  her  purparty,  it  shall  be  avoyded  in 
the  whole  (i).  As  if  ^.  be  seised  in  fee  of  one  acre  of  land" 
in  possession,  and  of  the  reversion  of  another  expectant  upon  ao^. 
estate  for  life,  and  he  disseise  the  lessee  for  life  who  makes, 
conlinuall  claynie;  A.  dyeth  i(ciscd  of  both  acres,  and  hath  issue, 
two  daughters ;  partition  is  made,  so  as  the  one  acre  is  allotted, 
to  the  one,  and  the  other  acre  to  the  otlier;  the  lessees  enter  •^.:. 
[p]  Battar4*t  the  partition  is  avoided  for  the  whole,  and  so  likewise  hath  [p]  it' 
cmM,  ubl  iupra.    been  lately  resolved. 

[•]  Vide  6  £.3.       [or]  Yet  there  is  a  divefsity  betweene  the  warranty,  and  the- 
tk.youchera48<  condition  which  the  law  createth  upon  the  partition.     Wher# 

one  coparcener  taketh  benefit  of  the  condition  in  law(2),  she  , 
(6  Co.  itt.  b.       d^feateth  the  partition  in  the  whole.   But  when  she  voucheth  hf 
I  Ro.  Abr.815.    force  of  the  warranty  in  law  for  part,  the  partition  shall  not  hie 
4€o.  las.)         defeated  in  the  whole,  but  she  shall  recover  recompence  for  that 

part.  And  therein  also  there  is  another  diversity  betweene  a 
recovery  in  value  by  force  of  the  warranty  upon  the  exchange 
and  upon  the  partition.  For  upon  the  exchange  he  shall  recover 
a  full  recompence  for  all  that  he  loseth.  But  upon  the  par- 
tition she  shall  recover  but  the  moity,  or  halfe  of  that  which  is 
lost,  to  the  end  that  the  losse  may  be  equall  (3). 
f  8  £.  a.  tit.  Many  other  diversities  there  be  between  exchanges  and  par- 

^*1/y*  fi         titions;  for  there  are  more  and  greater  privities  in  case  of  par- 
flatl  &o^  b^)       titions  in  persons  bloud  and  estates,  than  there  is  in  exchangee  v. 

all  which  were  too  tedious  to  rehearse  in  this  place,  seeing  sa 
much  as  hath  been  said  herein  is  sufficient  for  the  explanatioa. 
of  the  cases  of  partition  which  Littktou  hath  put 

"  Thm 

t  As  lessee,  ta  the  sinpUar  wdwler,  is  before  tpAen  tf  hf  Urd  Cthe,  grammatieal   . 
accurmni  hert  requires  the  words  the  lessee  eoters,  instemd  df  the  lessees  enter.     Sec 
Mr,  mi^*s  Intr,  p.  u8. 

(4).  That  is,  a  condition  to  give  re-entry  and  a  warranty  to  vouch  and  have 
rocompencp.     See  post.  384.  a. 

(i)  80  it  is  of  an  exchange.  Hob.  152.  Calthrope*s  reading  on  lord  and 
•onvholdor  ;)a.     1  Ro.  Abr.  815,— [Note  40.] 

7u|  This  i*,  hy  entry. 

(3)  Soo  ace.  the  case  of  dower  post.  384,  b.  See  also  the  provkion  in 
ra>*our  of  the  lord  ibr  the  third  part  not  deviaaUe  by  the  statute  af  wills 
34  and  35  U.  8.  c  5*  8^11. 
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^  Then  she  cannot  enter  into  the  other  caroey  S^c.'*  By  this  is 
mbo  improved  that  which  hath  beene  ofien  said  before,  that  when 
the  whole  privity  betweene  coparceners  is  destroyed,  there  ceaseth 
any  recompence  to  be  expected  either  upon  the  condition  in 
law  or  warranty  in  law  by  force  of  the  partition. 

"^  By  her  alienation  she  hath  altogether  dismissed  herself  to  have  (Post.  243.  b.) 
anjf  part  of  the  tenements  as  parcener  J*     Hereupon  it  roJloweth, 
that  if  one  parcener  maketh  a  feoffemcnt  in  fee,  and  afler  her 


pro  rata  against  her  by  force  of  the  warranty  (Hob  2126) 
in  law  upon  the  partition ;  for  Littleton  here  saith,  that  by  her 
alienation  she  hath  dismissed  her  selfe  to  have  any  part  of  the 
land  as  parcener,  and  without  question  as  parcener  she  must  re- 
cover pro  ratd^  upon  the  imrranty  in  law,^  against  the  other 
parcener. 

And  yet  in  some  case  the  feoffee  of  one  coparcener  shall  have 
aid  of  the  other  parceners  to  deraigne  the  warranty  paramount. 
And  therefore  [a  J  if  there  be  two  coparceners,  and  they  make  [<>]  43  ^  3'  33. 
jmrtitioo,  and  the  one  of  them   enfeoffes  her   son   and  heire  ^'-Com. 
apparent  and  dieth,  the   son  is  impleaded,  albeit  he  be  in  by  5 £.0,7^' 

the  feoffement  of  his  mother,  yet  shall  he  pray  in  ayd  of  38  £.3. 17,  &c. 

Ciy47|  CC?*  the  other  coparcener  to  have  the  warranty  para- 
1^    J  mount;  and  the  reason  [b]  of  the  granting  of  this  aid  [6J  32^.  1.  tit 
isy  for  that  the  warranty  betweene  the  mother  and  the  Aid  178. 
son  is  by  law  annulled  fi),  and  therefore  The  law  giveth  the  fp'\'^^g^'l^' 
son  albeit  he  be  in  by  leoffinent,  to  pray  in  ayd  of  the  other  ^  ^'  -3  ^  v 
parcener,  to  deraigne  the  warranty  paramount;    wherein  is  to 
he  observed  the  great  equity  of  the  common  law  in  fhis  case; 

Ipsce  etenim  leges  cupiunt  utjure  regantur. 

.  [*]  But  if  a  man  be  seised  of  lands  in  fee,  and  hath  Issue  two  [*]  2  H.6. 16. 
daughters,  and  make  a  gift  in  taile  to  one  of  tjien?^  and  dye  (Piowd.  9.  b. 
seised  of  the  reversion  in  fee  which  descends  to  both  sisters,  and   Mansci'i  casrij 
the  donee  or  her  issue  is  impleaded,  she  shall  not  pray  in  aid  of 
the  other  coparcener,  either  to  recover  pro  raid,  or  to  deraigne 
the  warranty  paramount ;  for  that  the  other  sister  is  a  stranger 
to  the  state,  taile,  whereof  the  eldest  was  sole  tenant,  and  never 
porticion  was  or  could  be  thereof  made  (2). 

**  But  if  the  youngest  before  the  entry  of  the-  infant  make  a  (Ant.  173- a) 
lease  qfthts^  S^c.  or  in  fee  tayU  saving  the  reversion  to  her,  Sfc" 
This  (upon  that  which  hath  been  said)  (3)  needeth  no  explana- 
tion. Only  this  is  to  be  observed,  that,  albeit  it  is  in  the  power 
of  tenant  in  taile  to  cut  off  the  reversion,  yet  if  the  infant  enter 
before  it  be  cut  off,  the  law  hath  such  consideration  of  this  re- 
ver^on,  that  she  that  loseth  it  shall  enter  into  her  sister's  part, 
and  hold  with,  her  in  ^coparcenary,  for  that  the  privity  betweene 
them  was  not  whdly  destroyed  (4). 

SecL 


|4 J  See  31  H.  8.  c.  1 .  s.  3.  4  H.  7.  3.  a.  and  Plowd.  ManseFs  case  7.  a.  &  b. 
1 1  Ace.  post.  390.  a. 

2)  See  post.  177.  b.  contra  as  to  land  given  in  frankmarriage.     Sec  also 
z  H.  6.  16. 

^3)  Ant.  173.  a.  and  note  2,  there. 
,4)  ^See  ant.  103.  a.  &  h. 

»5 
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Sect.  263. 

ydLSOf  if  there  be  three  or  four  coparceners,  Sfc.  which  make  partition 

betweene  them,  if  the  part  of  the  one  parcener  be  defeated  by  suck 

lawfull  entrie,  she  may  alter  and  occupie  the  other  lands  with  all  the  other 

parceners,  and  compell  them  to  make  new  partition  betweene  them  of  the 

other  lands,  S^c» 

«  JOETWEENE  them  of  the  other  lands,  Sfc."    Thin  Sfc.  im* 
plieth,  that  so  it  is  betweeoe  the  surviving  parceners  aB4 
the  heires  of  the  oth^^  or  betweene  the  heire«  of  p^ceners,  all 
being  dead. 


Sect.  264. 

ydLSO,  if  there  be  two  parceners,  and  the  one  taketk  husband,  and  the 
husband  and  wife  have  issue  betweene  them,  and  his  wife  dieth,  and  the 
husband  keepes  himse/fe  in  as  tenant  by  the  curtesie,  in  this  case  the  pari^enef 
which  surviveth,  and  the  tenant  by  the  curtesie  may  well  make  partition 
between  them,  8fc.  And  if  the  tenant  by  the  curtesie  will  not  asree  to 
make  partition,  then  the  parcener  which  surviveth  may  have  agatnst  the 
tenant  by  the  curtesie  a  writ  de  partitione  facienda.  Sic.  and  compel  him 
to  make  partition.  But  if  the  tenant  by  the  curtesie  would  have  partition 
to  be  made  between  them,  and  the  parcener  which  surviveth  will  not  have 
this,  then  the  tenant  by  the  curtesie  cannot  have  any  remedy  to  have  par^ 
tition,  ifc.  For  he  cannot  have  a  writ  of  partitione  facienda,  because  he 
is  no  parcener.  For  such  a  writ  lyeth  for  parceners  only.  And  so  you 
may  see,  that  a  writ  of  partitione  faciend&  lyeth  against  tenant  by  thi 
curtesie,  and  yet  he  himself e  cannot  have  the  like  writ. 

"  HTHE  husband  keepes  himself  in  as  tenant  by  the  curtesie." 
r61 24  E  a  ao  '^^  ^  ^^  severance  of  the  state  in  coparcenary,  [b]  for 

31  E.  3.  ^  other  coparcener  and  the  tenant  by  the  curtesie  shall  he  ' 

Briefe  339.         joyntly  impleaded ;  for  he  doth  continue  the  state  of  poparcenaxy^ 
9E.  4. 13.  as  the  other  parcener  did  (5), 

19  H.  6. 26.  ^  ^^^ 

3  U.  6.  a6.      3  H.  6.  Ass.  i,      37  H.  6.  8.      31  £.  3. 14.      (Ant.  167.  b.) 

"  Against  the  tenant  (^  by  the  curtesie  a  xxrit  de  l"1757l 
partitione  fucienda,  SfcJ*  Here  by  the  Sfc.  is  implyed^  I  ^  \ 
W3^-3-47-  tliat  albeit  that  the  tenant  by  the  curtesie  be  an  estranger  *" 
16E.3.  A'id.iao.  ^^  hlood,  yet  the  [c]  writ  de  partitione  facienda  clearly  lies  against 
19  E.  3.  ibid.  the  tenant  by  the  curtesie,  because  he  continueth  the  estate  of 
144-  coparcenary. 

28  £.  3. 5.  If  two  coparceners  be,  and  one  doth  alien  in  fee,  they  are 

tenants  in  common,  and  severall  writs  ofpracipe  must  be  brouj^t 

against 


i**->^ 


(5)  Ace.  post.  175.  b.    Sec  also  fo.  if)a.  a,  and  Bro.  Joinder  In  Action  ^ 


■^ 


L.  3.  C.  1.  Sect.264.      Of  Parceners.        [175-  a.  175. U 

acaiiist  them  ( i } ;  and  yet  the  parcener  shall  have  a  writ  of  par* 
traon  against  tne  alienee  at  the  common  law,  which  is  a  far 
stronger  case  than  the  case  put  of  tenant  by  the  curtesie. 

**  Such  writ  lifethfor  parceners  only.'*     Hereby  it  appeareth, 
that  neither  the  tenant  by  the  curtesie,  nor  (much  lesse)  the 
alienee  of  a  coparcener  shall  have  a  writ  o£  partitiane  Jaoiendd 
aft  the  common  law  (2) ;  for  Littleton  saith  here,  that  such  a  writ 
lyeth  onely  for  parceners,  [*]  but  it  may  be  brought  by  a  par-  n  3^ 3-47*48 
oeoer  against  strangers,  as  it  appeareth  before.     But  a  nuper  ^  i^llS'^uA 
oUii  and  a  rationami  parte  (3)  do  lye  only  betweene  two  co-  *^*^"-  3^'  ^/ 
parceners  on  both  sides. 

If  three  coparceners  be,  and  the  eldest  doth  purchase  die  part  pier  1  Maria 
of  die  youngest,  the  eldest,  having  one  part  by  descent  and  the  98. 
odier  by  purchase,  shall  have  a  writ  of  partition  at  the  common 
law  against  the  other  middle  sister,  et  stc  de  nmiliims.     And  so  F.  K.  B.  ss. 
it  is  in  a  far  stronger  case,  if  there  be  three  coparceners^  and  the  Begittr. 
eldest  taketh  husband,  and  the  husband  purchase  the  part  of  the 
youngest,  the  husband  for  his  part  is  a  stranger  and  no  parcener, 
and  yet  he  and  his  wife  shall  have  a  writ  of  partition  against  the 
middle  sister  at  the  conuiion  law,  because  he  ia  seised  ctf  one  part 
in  the  right  of  his  wife  who  is  a  parcener  (4). 

**  To  have  partition^  ^c^    Here  by  this  i^c.  is  included  all 
odiers  that  be  strangers  in  blood,  whether  diej  come  to  their 
by  purchase  or  by  act  in  law.     Since  Ltttkton  wrote,  by 


die  statutes  [d]  one  ioyntenant  or  tenant  in  common  may  have  a   [d]  31  H.  9* 
writ  of  partition  against  the  other;  and  therefore  at  this  day  die  <^P- 1-  3^H.  8. 
afienee  of  one  parcener  may  have  a  writ  of  partition  against  the  S^l  ^^^, 
other  parcener,  because  they  are  tenants  in  common:  and  the  like  ^* 

had  been  attempted  in  former  parliaments  [*],   but  preirailed  [*1^^^* 
noft  nntiU  these  latter  statutes.  i  R.  a.  no.  82. 

[e]  The  tenant  by  the  curtesie  shall  have  a  writ  of  W  ?f*«k«  ^ 

[I75TI  partition  upon  the  statute  of  £r  32  H.  8.  ca,  3a,  for  P^^®*^  ^i. 
«^   J  cdheit  he  is  neither  jointenant  nor  tenant  in  common, 
for  that  a  pracipe  lyeth  against  the  parcener  and  tenant 
by  the  curtesie,  as  hath  been  said,  yet  he  is  in  equal)  mischiefe  as 
anodier  tenant  for  life. 

[y]  If  there  be  three  coparceners  and  a  stranger  purchase   [n  Mich.  7  6c 
the  part  of  one  of  them,  he  and  one  other  of  the  coparceners  shall  8  Hie.    Bend- 
■et  joyne  in  a  writ  of  partition,  neither  by  the  common  law,  nor  l^^^^kc(^>f 
by  force  of  the  statute;  for  the  words  of  the  preamble  of  the  pier  3  Marias 
steCate  be  (and  none  of  them  by  the  laxo  doth  or  may  know  their   128.  A.  aud 
overall  parts,  8^.  and  cannot  by  the  latvs  of  this  realme  make  par*  7  EUi.  a43- 
titkm  thereof  without  other  of  their  mutuaU  assents ,  Sfc*)     Now  in 
tins  case  we  one  of  the  ptaintifes,  viz.  the  parcener,  may  have 
a  writ  of  partition  at  the  common  law,  and  the  other  parcener 
being  a  purchaser  may  have  it  by  the  statute;   and  tnerefore 
diey  siiau  not  joyne  in  one  writ. 

CUAP. 

•  

(1)  Acc.  ant  176.  b.    But  it  is  no  severance,  if  the  alienation  be  only  fof 
fife.    Post.  1911.  a. 
^2j  See  acc.  Dy.  98.  b. 
^3)  See  ant.  164.  b. 

;4l  See  in  F.  N.  B.  6a.  S.  the  form  of  the  writ  in  such  a  cose. 
(1 )  t  S.  C.  is  also  in  Dy.  260.  b. 

x>4 
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Chap.  2.        Parceners  by  Custome.        Sect,  265. 


PARCENERS  by  the  custome  are,  where  a  man  seised  in  fee  simple,^ 
or  in  fee  tayhy  of  lands  or  tenements  which  are  of  the  tenure  called 
gavelkind  within  the  countie  of  Kent,  and  hath  issue  divers  sons  and  die, 
such  lands  or  tenements  shaU  descend  to  all  the  sons  by  the  custome,  and 
they  shall  equally  inherit  and  make  partition  by  the  custome,  as  females 
shall  do,  and  a  writ  of  partition  lieth  in  this  case  as  between  females.  But 
it  behooveth  in  the  declaration  to  tnake  mention  of  the  custome.  Also 
such  custome  is  in  other  places  of  England,  and  also  such  custome  is  in 
Norih'fVales  {2)  (3),  Sfc. 

(i  Sid.  136.  "   D  UT  it  behooveth  in  the  declaration  to  make  mention  of  the 

Ant.  140.  a.)  custome."    Well  said  Littleton,  [g]  that  he  in  his  declara- 

ient  aaUiort  ^^°°  must  make  mention  of  the  custome,  as  to  say,  that  the  land 

of  the  law  con-  ^*  0^  t^®  custome  o^  gavelkinde;  but  he  shall  not  prescribe  in 

cerniug  gavel-  it.     And  SO  iff  it  of  Burgh  English,     And  these  two  vary  in  that 

kind  ubi  aupra.  point  from  Other  customes ;  for  the  law,  when  they  are  generally 

Lambert  vcrbo.  alledged,  taketh  knowledge  of  these  two  (4). 

r  T^*r*'**^"jr^K  ^"  t^l  Domesday  it  is  thus  said  duofratres  tenner  unt  m  par  agio 

^  E  4.^6  b  (5)  9^i^9^^  habutt  aulam  suam,  etpotuerint  ire  quo  voluerint, 

Pio.Com.iag.b. 

InBucklciscase.      ''  Also  such  custome  is  in  other  places  of  England.^*    Of  this 

Vide  Sect.  8.      sufficient  hath  beene  said  before  (6). 

versus  iinem. 

(1  Sid.  138.    Doctr.  Flac  105.}  \K\  Berochesclre..    Hereford. 

"  NoHh- 


(2)  In  L.  and  M.  and  the  two  MSS.  it  is  in  Northumberland  and  North 
Wales,  Sfc, 

(3)  But  by  the  34  and  35  H.  8,  gavelkind  descent  of  lands  in  Wales  is 
expressly  taken  away,  and  all  lands  Uiere  are  made  descendible  to  the  eldest 
son.  according  to  the  common  law  of  England.  See  that  statute  c  26.  s.  91, 
and  128:  Also  in  Kent  various  estates  have  been  made  descendible  according  to 
the  common  law  by  special  statutes  for  this  purpose.  See  Robins,  on  Gavelk.  75. 
—[Note  41.] 

(4)  But  according  to  a  very  accurate  writer  on  gavelkind  this  doctrine  must 
be  restrained  to  the  special  descent  of  gavellcind  and  Borough  English  lands, 
which  is  considered  as  the  essence  of  bow ;  and  therefore  the  other  customs 
incident  to  gavelkind  and  Borough  English  land  must  be  specially  pleaded. 
See  Robins,  on  Gavelk.  41  •  For  this  difference  several  authorities  are  cited ; 
namely,  as  to  gavelkind,  a  case  in  Cro.  Cha.  56a,  another  in  1  Lev.  79. 
1  Sid.  137,  and  Raym.  76,  and  a  third  in  2  Sid.  153,  and  as  to  Borough 
English,  a  case  in  1  Salk.  243.  I  the  rather  introduce  these  references  because 
mr.  Robinson's  treatise  is  become  very  scarce. — [Note  42.] 

(5)  This  word  means  egualitu,  being  derived  from  the  adjective  par,  and 
made  a  subsUmtive  by  the  addition  of  agium.  Read  more  concerning  the 
termination  of  agium  ant.  86.  a.  See  also  as  to  disparagatio,  ant.  80.  a.—* 
[Note  43.] 

(6 J  Ant.  14.  a,  and  140.  a.  See  also  book  1,  chap.  7,  of  Robmson  on 
Gavelkind,  wl^ere  the  reader  in-ill  see  a  most  learned  dissertation  oa  the  origin, 
Antiquity  and  universality  of  partible  descent^. 


L*3.  C.2.  S.265.  Of  Parceners  by  Custoxne,  [175.b.  176.a. 

*' North-Wales:'     Wales,    JVallicu     It  commeth  [i]   of  the  [i]  Lamb. rerb. 
Saxon  word  tvtffl/M,  which  signifietli  peregriniis^  or  exterus;  for  WeUhmcn.  SU- 
die  SaM)ns  so  called  them,  because  in  troth  they  were  strangers  ^*'*^  Giraldus. 
to  them,  being  the  rcmaine  of  the  old  and  ancient  Britons,  a  wise 
and  warlike  nation    inhabitiDg    in  the  west  ^krt  of  England. 
These  men  have  kept  their  proper  language  for  above  these 
thousand  yeares  past ;  and  they  to  this  day  call  us  Englishmen 
Saisons  (that  is)  Saxons.    And  the  like  custome,  as  oiu:  author 
here  saith  was  in  North  Wales,  was  also  in  Ireland ;  for  there 
the  lands  also    (which  is  one  marke    of  the  ancient  Brittons) 
were  of  the  nature  ofgavelkinde :  but  where  by  their 

[jygT]  Brehon  law  the  (^  bastards  inherited  with  their  legiti-  ^^«  Sect.  ait. 
*J  mate  sons,  as  to  the  bastards  that  custome  was  Po- 
lished (iX     And  agreeing  with  Littleton  in  this  point, 
sec  an  old  statute.*     Aliter  usitatum  est  in  WaUid  quam  in  Anglia^  *  Stat.  Walli«, 
^uoad  successionem  fuerediiatisy  eo  quod  hareditas  partibilis  est  ^^^^•^•^' 
inter  hceredes  masculoSf  et  d  tempore  cujus  non  extitit  memoria 
partibilis  extitit,  dominus  rex  non  vult,  quod  consuetudo  ilia  abro' 
setur^  sed  qubci  hcereditates  remaneant  partibiles  inter  comimilei 
luaredes  sicut  Jieri  consuevity  et  fiat  partitio  illius  sicut  fieri  cow- 
medt  (2). 

.  "  Parceners  by  the  customCy  Sfc'*    Well  sayd  Littleton,  "  by 
the  custome,"  for  sons  are  parceners  in  respect  of  the  custome 
of  the  fee  or  inheritance,  and  not  in  respect  of  their  persons,  as 
daughters  and  sisters,  &c,  be.     [A]  Et  sunt  participes  quasi  partem  W  ^I^^'Jh  *' 
rapientes,  Sfc.  ratione  ipsius  rei  qua  partibilis  est,  et  non  ratione  ^^^Z{    yj^!' 
personarum,  qua  non  sunt  quasi  unus  hares  et  unum  corpus,  sed  m,.  5,  cap.  9.  * 
diversi  hareaes,  ubi  tenementum  partibile  est  inter  plures  coharedes 
petentes,  qui  descendant  de  eodcm  stipite  et  semper  solent  dividi  ab 
oAtiquo* 

Sect. 


( 1 )  The  gavelkind  descent  of  lands  in  Ireland  was  an  incident  to  tlie  custom 
oftanisir^,  and  as  such  fell  to  the  ground  with  its  principal  in  consequence, 
of  a  solemn  judgment  against  the  latter  in  a  case  of  the  fiflh  of  James  the. 
First.  For  this  case,  which  is  excellently  reported  by  sir  John  DUvis,  who  was 
attorney-general  in  Ireland  at  tjie  time,  see  Dav.  Rep.  28.  But  in  the  reigi^ 
of  queen  Anne,  the  policy  of  weakening  the  Roman  Catholic  interest  in  Ireland 
was  the  cause  of  an  Irish  statute  to  make  the  lands  of  papists  descendible  ac- 
cording to  the  gavelkind  custom,  unless  the  heir  conformed  within  a  ^imitsi^^ 
time.  See  Robins,  on  Gavelk.  17.  However  now  by  an  Irish  statute  oi^  the 
present  reign  the  descent  of  the  lands  of  papists  is  again  reduced  to  the  course 
of  the  common  law.  Irish  St.  of  17  &  18  G.  3.  c.  49.  s.  1, — Lord  Coke,  from 
his  supposing  that  the  Brehon  law  of  partibility,  except  as  to  bastards,  remained 
in  L^lEmd,  seems  not  to  have  been  aware  of  the  case  of  tanistry.  Indeed  what 
he  writes  in  this  respect  was  before  that  case  more  applicable  to  Wales  than 
Ireland;  for  ^e  statute  of  Wales  cited  in  the  next  passage  confirms  the  partible 
descent  of  lands  there  amongst  males,  with  an  exception  excluding  bastards, 
whereas  I  doubt  whether  there  is  any  evidence  of  confirmation  of  the  Bi'ehon 
law  with  such  an  exception.  See  ant  141.  a.  where  lord  Coke  himself  tak«9 
notice  of  a  total  abolition  of  the  Brehon  law.— [Note  44.] 

{3)  See  ant.  175.  b.  note  4. 
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jiLSOf  there  U  another  partition  which  is  of  another  nature  and  of 
atu>ther  forme  than  am  of  the  partitions  aforesaid  be.  As  if  a  man 
seised  ofcertaine  lands  in  fie  simple  htUh  issue  two  daughters,  and  the  eldest 
is  married,  and  the  father  giveth  part  of  his  lands  to  the  husband  with  his 
daughter  infrankmarriage,  anddyeth  sdsed  of  the  remnant,  the  which  rem-' 
mmt  is  of  a  greater  yearefy  value  thdn  the  lands  given  infrankmarriage. 

**  Q,IVETH  part  qfhis  lands  to  the  husband  with  his  daughter 
infrankmarriage,** 
Here  it  appearetfa,  that  a  gift  in  firankmarriage  may  be  made 
after  marriage^  as  hath  been  sayd  in  the  chapter  of  Fee  Ta7le(3). 

**  Whidi  remnant  is  of  greater  yeardy  wdue^  tfc**  Admit  that 
the  lands  giren  in  ftamunarriage  are  of  greater  rsiue  than  the 
lands  descended  in  fee  simple,  shall  the  other  sister  have  any 
semedy  against  the  donees?  .  It  is  plaine  she  shall  not;  be- 
cause it  is  lawfull  for  a  man  to  dispose  of  his  own  lands  at  his 
will  and  pleasure. 


Sect.  267. 

TN  this  case,  neither  the  husband,  nor  wife,  shall  have  any  thing  for  their 
purpartie  of  the  said  remnant,  unless  they  will  put  their  lands  given  in 
frankmarriage  in  hotchpot,  with  the  remnant  of  the  land  with  her  sister. 
And  if  they  will  not  do  so,  then  the  youngest  may  hold  and  occupie  the 
same  remnant,  and  take  the  profits  onety  to  her  selfe.  And  it  seemethy  that 
this  word  (hotchpot)  is  in  English  a  pudding;  for  in  this  pudding  is  not 
eamnumfy  put  one  thing  alone,  but  one  thing  with  other  things  together. 
And  therefore  it  behooveth  in  this  case  to  put  the  lands  given  in  franks 
marriage  with  the  other  lands  in  hotchpot,  if  the  husband  and  wife  mil 
have  any  part  in  the  other  lands. 


ra  8  H.  3. 

SreTe88o.  AsJlprimiJa , 

JiJ" *•  °J?J7^  fore  the  remnant  shall  descend  to  the  other  coparcener,  onely 
4^1.^^        with  this  prorision  in  law  iaciie  annexed,  that  if  the 
ioABi.p.'i4.      cy  donees  will  put  the  lan4  into  hotchpot,  then  she  n76n 
VlfoRft.        shall  out  of  the  remnant  make  iqp  her  part  equall.    But  [_  |^   J 
S^^^^i^'7-  the  donees  must  do  the  first  act,  and  m  the  meane  time 

fioL 77. Ub. 6. 60. 418.    Britca-TO.    Ilcte lib. 6, oip. 47. 

the 


(3)  See  ant.  at.  b.    See  also  ace  as  to  dower  ex  assensu  pairis  after  mar- 
riage F.  N.  Bi  151.  L. 
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die  wbole  fee  simple  land  descendB  to  the  other.     And  this  b 

warnuited    here   by  LMetony  viz.  that  the  donees  i^all  have 

nothing  for  the  purpartie  of  the  remnant,  unlesse  they  will  put 

their  lands  given  in  frankmarriage  in  hotchpot  so  as  tlie  donees 

must  do  the  tirst  act;  and  more  expresly  after  in  this  Chapter  (i), 

where  he  directly  saith,  that  the  other  sister  shall  enter  into 

die  remnant,  and  them  to  occupy  to  her  own  use,  unlesse  the 

husband  and  wife  will  put  the  lands  given  in  frankmarriage  into 

hatchjKa.     And  herewith  agreeth  FUta  (a),  who  saith,  ciim  dictA 

tenens  excipiendoy  quod  non  tenetur  petenti  respondere,  quia  A* 

partidpem  habet^  S^c-  repUcari  poterit  H  petenie  quod  pradicf  A. 

temet  quondam  partem  tn  maritagium  de  communi  hceredUate,  nee 

vuU  ulud  in  partem  ponere.     And  here  arc  three  things  (that 

I  may  speak  once  for  all)  to  be  observed.     First,  that  in  this 

A>e<nall  case  where  there  be  two  daughters,  one  of  them  only 

snail  inherit  the  lands  in  fee  simple.     I^ondly,  that  in  this  case 

there  lieth  no  writ  of  partition:  because  non  tenent  insimul  etpro 

indiviso.     Thirdly,  if  the  parcener,  to  whom  the  land  in  fee 

simple  descended,  will  not  put  the  lands  in  hotchpot,  then  may 

die  donees  enter  into  the  fee  simple  lands,  and  hold  them  in 

coparcenarie  with  her 

And  it  seemeth  by  our  old  bookes,  [k]  that  by  the  ancient  law  [%]  Glanrfl.  lib. 

there  was  a  kind  of  resemblance  hereof  concerning  goods.     Si  1'^^^'  J^^^ 

mdem  post  debita  deducta^  et  post  deductionem  expensfirum  qua  y^^^  '^^^  ^ 

necetsaria  erunt,  id  totumy  quod  tunc  super/uerit,  dividatur  in  cap.  5.  (4)' 

/m  partes ;  quaram  una  pars  relinquatur  pueris  (3)  si  pueros  Magna  Carta 

cap.  18. 
3  F.  N.  B.  233.    90  £.  3. 35.     31  E.  3.    Reap.  60.     31  Ajs.  14.     17  £.  a.    Detinue 
17  £.  3. 17.     1  £.  3.  Detinue  56.     31  H.  8.  tit.  rational),  parte  bononim  6. 

hahuerit 


(1)  See  Sect.  268. 

(a)  See  also  ace.  F.  N.  B.  197. 0. 

(4)  The  chapter  of  Fleta  is  here  referred  to  erroneously.  It  should  be 
cap.  57. 

(3)  Though  pueri  more  commonly  means  boysy  yet  it  is  plain  that  here  it 
comprehends  children  of  both  sexes  ;  because  afterwards  liberi  is  used  for  the 
same  purpose.  The  word  is  used  in  the  same  large  sense  in  the  writ  de 
rationabili  parte  bonorum;  and  therefore  Fitzherbert  observes,  that  the  son  and 
daughter  may  join  in  that  writ.  F.  N.  B.  122.  C.  Also  this  large  sense  of 
fueri  is  warranted  both  by  the  application  of  the  word  in  the  Roman  law,  and 
by  its  derivation  from  the  Greek  word  w«k,  which  is  masculine  or  feminine 
according  to  the  article  before  it.  To  this  effect  Justinian's  Digest,  in  die 
title  de  verborum  significatione,  gives  the  following  extract  from  the  Commentary 
of  the  Roman  lawyer,  Julius  Paulus,  on  his  famous  predecessor  Sabinus.  Pueri 
oppdlaHone  etiam  pueUa  significatur :  nam  etjceminas puerperas  appdlant  recentes 
ezpartu;  et  Grcec^  maihot  communiter  appcUatur,  See  Dig.  lib.  50,  tit.  16, 
kg.  163,  nnd  Menag.  Jur.  Civil.  Amoenitates,  cap.  39,  voce  puerperoy  where 
mx  learned  French  writer  expatiates  on  the  et3nnology  of  puer,  I  have  been 
induced  to  give  this  explanation  of  the  word  puer  by  a  case  in  our  own  law* 
books,  which  actually  turned  upon  the  question.  Whether  a  daughter  could  take 
lands  under  that  description.  The  case  arose  on  a  remainder  in  a  settlement 
made  by  a  man  on  his  nrst  marriage  seniori  puero  of  the  husband  and  the  heirs 
of  his  body;  and  this  was  decided  by  two  judges  against  one  to  entitle  a 
daughter  and  only  child  of  the  first  marriage  in  pre^rence  to  the  son  of  a 
^itcoDd.  Dy.  337.  b.  However  there  is  a  much  earlier  case  on  the  construe- 
tion  of  pueri^  in  which  it  was  mtjorpreted  to  exclude  ^^mafei.    Hob.  33,  and 

the 
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habuerit  de/unctuSf  secunda  uxori  si  superstes  Juerity  et  de  terild 

parte  habeat  testatijr  liberam  dUponendi  Jacmtatenu      Si  atttem 

liberos  non  habeat,  tunc  medietas  defunctOy  et  alia  medietas  uxori  : 

si  autem  sine  uxore  decesserit  Uberis  existentihus^  tunc  medietas 

de/unctOf  et  alia  medietas  Uberis  tribuatur:  si  autem  sine  uxore 

et  liberiSf  tunc  id  totum  defuncto  remanebit.      And  by  the  law 

•  LBiiib.f.  119.    before  the  Conquest  it  *  was  thus  provided,  sive  quis  incurid  sive 

68.  (Post.  185.5.  morte  repentinajuerit  intestatus  mortuusy  dominus  tamen  nuUam 

Ant  149-  *> )       reru7H  suarum  partem  (prater  earn  qua  jure  debetur  herioti  nomine) 

sibi  assumitOi  vcrhm  eas  judido  suo  uxori  Uberis  et  cognatione 
proximis  juste  pro  suo  cuiquejure  distribuiio, 
IQ  Rcgist  14X  But  it  appeareth  by  the  Register  [I]  and  many  of  our  bookes, 
^  60**1  E^6  ^^  there  must  be  a  custome  alledged  in  some  county,  &c.  (5) 
7  £.  4.  SI.  to  inable  the  wife  or  children  (5)  t  to  the  writ  de  rationabili  parte 
43  £.  3.  38.    (F.  N.  B.  iss.  L.)  bonorum ; 

the  case  there  cited  from  30  Ass.  47,  and  30  £.  3.  27.  But  now  indeed,  when 
legal  instruments  are  so  universally  expressed  in  the  English  tongue,  it  is  not 
probable  that  any  dispute  should  arise  in  our  courts  of  justice  about  the  inter* 
pretation  of  this  Latin  word. — [Note  45.] 

(5)  The  places  usually  named  as  those  in  which  the  customary  division  of 
personalty  on  a  death  prevailed,  and  so  in  favour  of  wife  and  children  restrained 
the  testamentary  power  to  a  third  or  a  moiety,  are  these :  the  province  of  York, 
the  cily  of  London,  and  various  districts  of  Wales.  But  since  lord  Coke's  time 
several  statutes  have  been  made  to  remove  this  restraint  in  each  of  these  dif- 
ferent places ;  and  under  those  statutes  the  tnhole  of  the  personal  estate  is  now 
disposeable  by  last  will  in  them  through  England  and  Wales,  with  this  excep« 
tion  however,  that  there  is  still  no  statute  affecting  either  the  city  of  Chester, 
which  is  part  of  the  province  of  York,  or  such  other  places  not  witliin  that 
province,  or  London  or  Wales,  as  may  have  such  a  cuiitom ;  though  whether 
there  be  any  such  places,  I  am  uncertain.     See  for  the  province  of  York  4  W\ 

6  M.  c.  2,  and  2^3  An.  c.  5;  for  London  11  G.  1.  c  18  ;  and  for  Wales 

7  &  8  W.  3.  c.  38.  Indeed  sir  William  Blackstone  treats  the  testamentary 
power  over  personal  estate  as  now  prevailing  through  all  England.  2  Blackst. 
Comm.  gth  ed.  493.  But  if  there  be  no  other  stiitutes  than  those  he  cites, 
being  the  same  as  are  before  mentioned,  I  take  this  to  be  a  mistake,  so  far  at 
least  as  regards  the  city  of  Chester.  The  fact  is,  that  both  the  cities  of  York 
an4  Chester  were  excepted  in  tlie  4  of  W.  8c  INL  and  that  the  2  &^  3  An.  take 
away  the  exception  as  to  the  city  of  York  only.  As  too  the  statutes,  which 
subject  the  custom  of  dividing  the  personal  estate  •f  deceased  persons  to  the 
testamentary  power,  do  not  name  any  place  in  England  except  London,  and 
the  province  of  York,  it  follows,  that  the  local  custom  of  any  other  part  of 
England  on  this  subject  is  not  disturbed  by  any  statutory  provision.  It  now 
only  remains  to  add  here,  that  though  the  testamentary  power  is  thus  extended 
over  the  whole  personalty,  notwithstanding  the  customs  within  London  or  the 
province  of  York,  or  within  any  part  of  Wales,  yet  in  the  case  of  an  intestacy 
the  customs  of  those  places  still  operate,  there  being  a  special  provision  to  save 
them  and  all  other  peculiar  customs  in  the  statute  of  Cha.  2.  for  distributing 
the  personal  estates  of  intestates.  See  22  &  23  Cha.  2.  c.  10.  See  further 
OS  to  the  statutes  about  these  customs  in  the  latter  part  of  note  9,  inira. — 
[Note  46.] 

(5)  f  In  Swinburne  on  Testaments  there  is  a  curious  dissertation  explaining 
the  custom  of  the  province  of  York  in  respect  to  filial  portions ;  and  in  the 
course  of  it,  the  question,  What  sort  of  advancement  shall  exclude  a  child,  is  con- 
aidered  at  largp.  This  valuable  part  of  Swinburne  is  not  in  the  first  edition ;  but 
was  afterwards  added  by  him.  It  is  otherwise  as  to  many  additions  in  the  latter 
oditions  of  his  book ;  these  being  full  of  enlargements  coming  tirom  others,  bat 

^  printed 
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h(morwn{6);  and  so  hath  it  beene  resolved  id  parliament,  [m]   [mj3C-3. 
But  such  children,  as  be  reasonably  advanced  by  the  father  in  **®*^  *56. 
his  life  time  with  any  part  of  his  goods,  shall  have  no  further  4o  E-  3-  V* 
part  of  his  goods;   for  the  words  of  the  writ  be,  nee  in  vitd 
patris  promotijuerunt  (7). 

Note,  the  custom  of  London  is,  that  if  the  father  advance  any 
of  his  children  with  any  part  of  his  goods,  that  shall  bar  them  to 
demand  any  further  part,  unlesse  the  father  under  his  hand  or  in 
his  last  will  do  expresse  and  declare,  that  it  was  but  in  part  of 
advancement  (8),  and  then  that  child  so  partly  advanced  shall 

put 

printed  without  discriminating  them  from  Swinburne's  own  work.  This  manner 
of  treating  authors  in  new  editions  is  ever  dissatisfactory  and  unjustifiable.;  bftt 
in  respect  to  law  books,  it  is  peculiarly  inconvenient,  the  weight  and  authority* 
of  these  so  much  depending  on  the  character  of  the  author.  To  Swinburne  on 
^s  subject  add  the  title  wills  in  dr.  Burn's  Eccles.  Law,  in  the  course  of  whidi' 
It  is  learnedly  attempted  to  give  the  result  of  every  thing  to  be  met  with  on  the 
subject  in  Swinburne's  book  or  elsewhere. — [Note  47.] 

(6)  Ace.  2  Inst.  33.  But  in  this  point  some  of  great  respect  differ  from  lord 
Coke.  Fitzherbert  in  his  commentary  on  the  writ  de  rationabili  parte  bonarum 
contends,  that  the  distribution,  whicn  excludes  the  testamentary  power  from 
one  third  or  one  moiety  of  the  personal  estate,  was  in  his  time  the  general  law 
of  the  land,  and  therefore  needed  not  a  special  custom  to  support  it.  He  is 
followed  by  Swinburne  in  the  same  idea,  and  even  by  our  great  modem  com- 
mentator on  the  law  of  £ngland,  who  cites  Finch's  law  to  prove,  that  the 
general  law  was  taken  to  be  as  represented  by  Fitzherbert  as  late  as  the  reign 
of  Charles  the  First.  However  mr.  justice  Blackstone  states,  that  about  this 
period  the  general  law  insensibly  changed ;  which  aiiiounts  to  an  admission  that 
lord  Coke's  doctrine  of  the  necessity  of  a  special  custom  for  the  raiumahUi 
parte  bonorum  became  perfectly  established  within  a  few  years  afler  his  ad«' 
vandng  it,  and  that  this  was  so  without  the  aid  of  any  statute.  It  is  observable 
ako,  that  mr.  justice  Blackstone  considers  Bracton  and  Fleta  as*  clear  authori- 
ties against  lord  Coke.  But  mr.  Somner,  whose  very  learned  and  extended 
discussion  of  this  subject  seems  to  have  escaped  the  auUior  of  the  Commenta- 
ries, though  not  inclined  to  an  entire  agreement  with  lord  Coke,  cites  various 
passages  of  the  same  ancient  authors,  from  which  it  appears,  that  their  writings 
B  this  respect  are  contradictory.  See  in  Somn.  Gavelk.  91,  a  dissertation  on 
the  question.  Whether  the  writ  de  rationabili  parte  bonorum  was  by  the' 
common  /ato,  or  by  custom.  Nor  is  it  a  slight  testimony  of  its  being  settlea  law 
in  lord  Coke's  time  not  to  allow  of  the  writ  de  rationabili  parte  bonorum  without 
a  special  custom,  that  mr.  Somner,  whose  book  before  cited  was  finished  as* 
early  as  1647,  though  not  published  till  the  Restoration,  observes  on  the  order 
of  partition  under  this  writ,  that  it  was  then,  and  that  not  lately,  antiquated  and 
vanished  out  of  use  in  Kent  and  other  coimties,  surviving  only  in  the  province 
of  York,  and  some  few  cities. — [Note  48.] 

(7)  What  under  the  custom  of  the  province  of  York  ought  to  be  deemed  a 
reasonable  advancement  sufficient  to  bar  the  right  to  a  filial  portion,  is  largely 
discoursed  upon  in  Swinburne  on  Testaments,  part  3,  sect.  1 8.  For  the  cases 
since  Swinburne's  time,  see  £q.  Cas.  Abr.  160, 161 ,  11  Vin.  Abr.  198.  Burners 
Eccles.  L.  tit.  wills. — [Note  49^  ] 

(8)  Mr.  Somner  writes  doubtfully  on  the  preceding  doctrine,  and  makes  it 
questionable,  whether  the  child  advanced  may  not  wave  his  former  portion,  and 
elect  to  take  benefit  of  the  customary  partition  in  the  way  of  hotchpot.  Somn.- 
Gavelk.  91.  By  others  the  doctrine  is  absolutely  denied  in  another  form,  by, 
insisting,  that  the  advancement  must  be  equal  to  the  customary  share ;  and 
tkaty  if  the  child  advanced  can  prove  the  advancement  to  be  less,  then  such 

child 


176,  b.]    Of  Parcenew  by  Custome.   L^.  C.2.  Sect.267. 

put  his  part  in  hotchpot  with  the  executors  and  widow  {g\  and 
nave  a  tull  third  part  of  the  whole,  accounting  that  which  was 

formerly 


child  on  the  terms  of  throwing  the  advancement  into  hotchpot  is  entitled  to  the 
benefit  of  the  customary  partition,  notwithstanding  any  declaration  of  the  father 
to  the  contrary.  Green's  Priv.  Lond.  5a,  53.  But  in  a  case  before  lord  chan- 
cellor Somersy  the  mayor  and  aldermen  of  London  certified  the  custom  in  terms 
not  wholly  agreeing  either  with  lord  Coke  or  with  the  differences  from  him 
before  stated.  According  to  this  certificate,  though  the  advancement  shall  not 
be  equal  to  the  customary  share  at  the  father's  decease,  yet  the  child  so  ad- 
vanced shall  be  excluded  from  any  further  part  of  the  customary  estate,  unless 
the  finther  shall  by  his  last  will  or  some  other  writing  nigaed  with  his  name  or 
mark  declare  the  value  of  such  advancement ;  in  which  case  the  child  advanced, 
bringing  the  advancement  into  hotchpot,  shall,  notwithstanding  the  father's 
declaration  of  having  fully  advanced  the  child,  have  as  much  more  as  will 
make  the  advancement  a  full  customary  share.  This  certificate  was  conndered 
by  lord  Somers  aa  conclusive  of  the  question ;  and  has  been  since  referred  to 
by  lord  chancellor  Hardwicke,  as  settling  the  point.  See  the  case  of  Chase  v. 
Box  in  1  L.  RajTOL  484,  &  1  £q.  Cas.  Abr.  1549  in  which  latter  book  the  certifi- 
cate from  the  city  is  given  at  length.  See  also  lord  Hardwicke's  words  in 
1  Yes.  16,  and  those  of  Fortescue  master  of  the  rolls  in  3  Atk.  45.  Being 
therefore  taken  as  the  rule  of  future  decision,  the  certificate  demands  particular 
attention.  The  result  with  respect  to  its  operation  upon  the  several  ideas, 
which,  as  is  before  stated,  have  prevailed  concerning  this  point  of  the  custom, 
may  be  thus  stated : — Mr.  Somner's  noti<m,  of  a  general  right  of  election  in 
the  child  advanced  to  waive  his  advancement  and  claim  the  customary  share, 
aeems  to  fall  to  the  ground :  there  being  no  election,  except  where  the  father 
under  his  hand  ascertains  the  advancement  by  confessing  what  its  value  was, 
and  beiiu^  so  ascertained  it  can  be  proved  to  be  less  than  what  the  custom 
gives. — The  opinion,  that  the  advanced  child  is  universally  at  liberty  to  pnnn 
his  customary  share  greater  than  the  advancement,  and  so  entitle  himself  to 
the  benefit  of  the  customary  partition,  seems  to  fail ;  because  the  terms  of  tiic 
certificate  appear  to  admit  no  other  evidence  to  ascertain  what  the  value  of  the 
advancement  was,  than  the  Cher's  hand-writing ;  thoueh  it  must  be  confessed, 
dbat  excluding  odier  evidence  is  scarce  to  be  satisfactoruy  accounted  for,  unless 
the  common  reason  of  the  difficulty  of  taking  an  account  of  such  advancements 
shall  be  deemed  a  sufficient  one^— As  to  lord  Coke's  representation  of  the 
CBBtom,  this  also  receives  some  qualification  from  the  before-mentioned  certi- 
ficate :  for,  though  it  leaves  him  perfectly  right,  where  the  father  is  silent  about 
the  advancement,  yet  it  crosses  lord  Coke's  opinion  of  the  effect  of  the  father's 
declaring  the  advancement  to  be  in  fuU,  and  makes  such  declaration  inoperative 
where  the  advancement  admitted  by  the  fiuher's  hand-writing  is  not  actuaUy 
full  and adeouate.— [Note  50.] 

(9)  Here  lord  Coke  extends  the  putting  into  hotchpot  so  as  to  make  it  for 
the  benefit  both  of  the  executors  in  respect  of  the  testamentary  third  and  of 
the  wife  for  her  third  part.  But  Salkela  reports  it  as  the  opinion  of  sir  Edward 
Nbrthey,  that  the  custom  requires  the  aavanced  sliare  to  be  brought  into 
hotchpot  for  the  benefit  of  other  children  only ;  and  therefore  that  in  case  of 
there  being  no  other  child  besides  the  advanced  one,  such  child  shall  have  his 
full  orphan's  part  without  any  regard  to  what  has  been  already  received. 
Salk.  426.  See  further  concemiog  this  custom  of  London  a  discourse  in 
justification  of  it  in  2  Stow's  Surv.  of  Lond.  Strype's  ed.  of.  1720,  first 
Append.  61,  and  the  statute  of  11  G.  1.  c.  18.  For  the  cases  <m  the  custom 
md  the  statute  of  11  G.  1,  concerning  it,  see  £q.  Cas.  Abr.  150  to  160,  the  title 
cuitam  of  London  in  New  Abr.  Viner  s  Abr.  and  2  £q.  Cas.  Abr.  Com.  Dig.  tit. 
guardian  G.  2.  and  the  Contin.  in  same  part,  and  Bum's  Ecc.  L.  tit.  tmlls.  Add 

to 
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formerly  given  UDto  him  as  part  thereof.    And  this  is  that  in 
eflEecty  which  the  civilians  call  coBatio  banorum  ( lo). 

177^1       ^.  ^  "^^^  ^  seemeth,  thai  this  xoord  (hotchpot)  is  in 


0 


^  J  En^uh  a  pudding,  ^c     UttUton  hoiih  here  and  in 


other  places  seardi^  for  the  signification  of  words, 
in  all  arts;  a  thing  meet  necessary;  for  ignoratis  termnis  igno' 
ratur  et  ars.  Vide  for  Etymolopesy  Sect.  95.  119.  135. 154. 164. 
204.  334, 4rc. 

Hutgpoi  or  hot-pot  is  an  old  Saxon  word,  and  signifieth  so  nSach  Vide  Brit  o^ 
as  UUkBton  here  speaks.     And  the  French  use  hotchpot  for  a  7^  4£*d*40* 
commixion  of  divers  things  together.    It  signifieth  here  meta-  \I'^'  ^ 
phoriadly  in  partem  pontio.    In  English  we  use  to  say  hodgC'-  ^^f,^] 
podge^  in  Latine^rrog-o  or  miscdlaneum*  p.  n.  b!  aGa. 

Tile  residue  of  this  Section  needeth  no  explication.  Hegist  320. 

Fleta.  Ub.  6, 
ca.  47*  (1)    Mich.  10  £.  1.  oonun  rege  Hereford  in  theMor. 

Sect.  268. 

yJATD  this  ttarme  (hotchpot)  is  but  a  tearme  similitudinary,  and  is  as 
'^  much  to  say,  as  to  put  the  lands  in  frankmarriage  and  the  other 
lands  in  fee  timp/e  together ;  and  this  is  for  this  intent,  to  know  the  value 
of  all  the  lands,  scil.  of  the  lands  given  in  frankmarriage,  and  of  the 
remnant  which  were  not  given,  arid  then  partition  shall  be  made  in  form 
following.  jis,pui  tlie  case  that  a  man  be  seised  of  30  acres  of  land  in  fee 
simple,  every  acre  of  the  value  of  12  pence  by  theyeare,  and  that  he  hath 
issue  two  daughters,  and  the  one  is  covert  baron,  and  the  father  gives  ten 
acres  of  the  30  acres  to  the  husband  with  his  daughter  in  frankmarriage, 
and  dyetk  seised  of  the  remnant,  then  the  other  sister  shall  enter  into  the 
remnant^  viz.  into  the  20  acres,  and  skaU  oceupie  them  to  her  owne  use, 

mnlesse 


to  these  March  107.  Forrest.  130.  Barnard.  Ch.  Rep.  430.  s  Atk.  43.  533. 
644,  and  3  Atk.  213.  61 6.  See  also  Flet.  1. 2,  p.  125. — Note,  that  though  the 
11  G.  1.  c.  18,  enables  making  a  will  of  the  whole  personalty  notwithstanding 
the  costom,  yet  this  is  with  the  exception  of  freemen  agreeing  by  writing  upon 
or  in  consideration  of  marriage  or  otherwise  to  be  subject  to  the  custom*  In 
this  respect  therefore  there  b  a  difference  in  the  form  of  the  statute  alteration 
of  the  custom  as  to  London  mid  the  iteration  as  to  Wales  and  the  province  of 
York,  the  statutes  as  to  these  two  latter  not  providing  for  an  agreement  to  idbide , 
by  the  custom.  Perhaps  however  it  may  be  doubted,  whether  an  express  pro« 
vision  was  necessary  to  create  sudi  an  exception :  but  on  this  point  I  do  not 
mean  to  offer  any  opinion.*—  [  Note  51.] 

(10)  See  on  the  coUaiion  of  goods  Dig.  lib.  37.  tit.  6.  l  Doul  Civ.  L.  by 
Strah.  687. — The  Koman  law  in  respect  to  the  collation  of  goods  deserves  thet 
particular  attention  of  the  English  lawyer;  as  our  statute  for  distribution  of  the 
personal  estate  of  intestates  contains  a  like  provision  to  prevent  children 
advanced  in  the  life-time  of  the  intestate  from  having  double  portions,  whjeh 
was  apparently  borrowed  in  some  degree  firom  the  coUatio  bonorumy  and  may 
theretore  be  considerably  influenced  in  the  construction  by  the  rules  of  the 
Roman  law  and  the  doctrine  of  the  civilians  on  that  title.  See  22  &  23  Ch.  3. 
c  10.  8. 5.  Forrest.  276.  See  also  for  the  cases  in  ^neral  on  this  part  of  the 
statute  of  distribution,  11  Vin.  Abr.  189.  2  Com.  Dig.  145.  Continuation  of 
same  book  176,  and  Eq.  Cas.  Abr.  248. — [Note  52.] 

( 1 )  This  reference  to  Fleta  is  wrong.    It  should  be  lib.  Sf  cap.  9>  p.  314* 
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unlesse  the  husband  and  his  wife  will  put  the 'lo  acres  given  in  frank- 
marriage  with  the  20  acres  in  hotchpot y  that  is  to  say,  together ;  arid  then 
when  the  value  of  eterie.  acre  is  known,  to  wit,  what  every  acre  valueth 
by  the  year,  and  it  is  assessed  or  agreed  between  them^  that  every  acre 
is  worti  by  the  yeare  12  pence,  then  the  partition  shall  be 
(^  made  in  this  manner,  viz.  the  husband  and  wife  shall  have  riJ^TI 
besides  the  10  acres  given  to  them  in  frankmariage  5  acres  in  L  b.  J 
severaltie  of  the  20  acres,  and  the  other  sister  shall  have  the 
remnant,  scil.  15  acres  of  the  20  acres  for  her  purpartity  so  as  accounting 
the  10  acres  which  the  baron  and  feme  have  by  the  gift  in  frankmarriage, 
and  the  other  5  acres  of  the  20  acres,  the  husband  and  wife  have  as  much 
in  yearly  value  as  the  other  sister. 

Bract  lib.  3,  A^^  herewith  in  expresse  tearmes  agreeth  Bradoriy  Brittany 

J>}-77.*i^-5^.  -^  and  Fleta,  and  all  the  books  abovesaid  and  many  others. 

aIo*7a  and  *  -^"^  ^'  **  worthy  the  observation  [n],  that  after  this  putting  into 

Fletajib.  6,  hotchpot,  and  partition  made,  the  lands  given  in  frankmarriage 

ca.  47.  are  become  as  the  other  lands  which  descended  from  the  com- 

4  E.  3-  49-  mon  ancestor,  and  of  these  lands  if  she  be  impleaded  [o]  she 

^^^'  3- 37-  ^aii  have  aide  of  the  other  parcener  as  if  the  same  lands  had 

10  Am.  1^^^  descended  (1 ).     So  the  coparcener  that  hath  a  rent  granted  to 

4  E.  3-  49'  h^^  for  owelty  of  partition,  as  is  aforesaid,  hath  the  rent,  as  if  it. 

[d]  ag  Au.  23,  had  descended  to  her  from  the  conmion  ancestor. 
(Ant.  1^.  b.) 

(ITob.  10.)    {Aut.a3.  a.)  ScCt.  269- 

>iND  so  alwaies  upon  such  partition  the  lands  given  in  frankmarriage 
-^  remaine  to  the  donees  and  to  their  heires  according  to  the  forme  of  the 

Jyft:  for  if  the  other  parcener  should  have  any  of  that  which  is  given  in 
rankmarriage,  of  this  would  ensue  an  inconvenience  and  a  thing  again^ 
reason,  which  the  law  will  not  suffer.  And  the  reason,  why  the  lands 
given  in  frankmarriage  shall  be  put  in  hotchpot,  is  this.  If  hen  a  man 
givdh  lands  or  tenements  in  frankmariage  with  his  daughter,  or  with  his 
other  cousin,  it  i$  intended  by  the  liixp,  that  such  gift  made  by  this  zoord 
(franlcmariage)  js  an  advancement,  and  for  advancement  of  his 
daughter,  or  of  Ids  cousin,  and  namdy  when  ^p^  the  donor  and  his  Pi  7  871 
heires  shall  hqive  no  rent  nor  service  of  them,  butfealiie,  untill  the  L  a.  11 
fourth  degree  bepastii)f,  (tanque  le  quart  degree  soi  t  passe,  8cc.) 
And  for  this  cause  the  law  is,  that  she  shall  have  nothing  of  the  other  lands 
or  tenements  descended  to  the  other  parcener,  Sfc.  nnlesse  she  will  put  the 
lands  given  in  frankmarriage  in  hotchpot,  as  is  said.  And  if  she  rcill  not 
put  the  luttds  given- in  frankmarriage  in  hotchpot,  then  she  shall  have 
nothing  of  the  remnant,  became  it  shall  be  intended  by  the  law,  that  she 
is  sufficiently  advanced,  to  which  advancement  she  agreeth  and  holds  her 
selfe  content. 

""OF 


( 1 )  Sec  ant  174.  b.  co7itra  as  to  gift  in  tail  to  a  daughter  not  being  in  frank- 
marriage. 

(1)  t  See  ant.  21.  b. 
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^  f)P  Mi  wmU  ensue  an  ineonvenienoe  and  a  thing  against  rea* 
son,  wUdk  the  lam  will  not  st^ghr.*' 

Quod  est  ineonveniens  atU  contra  rationem  nonpermissum  est  in  Regvla^ 

lege.    Hereby  it  appeareth,  as  it  hath  been  often  noted,  [o]  that  [«]  Vid.  See^. 

an  argument  ah  inconcenienti  aut  ab  eo  quod  est  contra  rationem  is  laB*  139.  ^31. 

finrdble  in  law.   [p\  Nihil  enim  quod  est  ineonveniens^  est  Ucitumf.  44o.  478»  488. 

"  Vntitt  thejburfh  d^ee  bejHist^*  (tanque  le quart  degree soit  >Anu  «3.  b.) 
passe,  &c.)/*    Here  by  Sfc.  is  imdyea  how  the  d^ees  shall  be  Sect  ao. 
accounted,  whereof  sufficient  halh  oeen  said  before. 

Sect.  270. 

Y^HEsame  law  is  between  the  heirs  of  the  donees  injrankmarriage,  and 
the  other  parceners,  S^c,  if  the  donees  infranhnarrtage  die  before  thein 
ancestor,  or  before  such  partition,  ifc.  as  to  put  in  hotchpot,  S^c. 

DT  these  three  4^  in  this  Section  is  implied,  that  if  either  the 
donees  dye  before  the  ancestor,  or  survive  the  ancestor  and  * 
die  before  such  a  partition,  or  if  the  donees  and  all  the  parceners 
cSe  before  such  partition  upon  the  putting  into  hotchpot,  their 
inues  diall  have  the  same  benefit  to  put  the  lands  into  notchpot;.. 
for  that  benefit  is  heritable,  and  descendible  to  the  issues. 

Sect.  271. 

yi^D  note,  that  gifts  infranhnarrtage  were  by  the  common  law  before  - 
the  statute  ojfVestm.  second,  and  have  been  alwaies  since  used  and 
continued,  S^c. 

"  nONTlNUED,  ^c^     By  tiiis  S^c.  is  to  be  understood, 
that  before  Uie  statute   it  was   a  fee   simple,  and 

[17871  ^  voce  the  statute  a  fee  taile.    So  as  it  is  true,  that 
K    J  [7]  ^®  ^^  ^o  continue  (as  our  author  here  saith)  but  [9]  is  H.  4. 1  n 
not  the  estates;  for  the  estate  is  changed,  as  at  large  3i  £•  3* 
appeareth  in  the  Chapter  of  Estates  in  Taile.    And  albeit  our  J^*J^;^x 
aathor  here  saith,  that  such  gifts  have  beene  alwaies  since  used  ^     •  ^i-**^ 
sad  continued,  yet  now  they  be  almost  growne  out  of  use,  and 
serre  now  principally  for  moote  cases  and  questions  in  law  that 
tbereopon  were  wont  to  rise. 

Sect.  272. 

ALSO,  such  putting  in  hotchpot,  Sgc.  is,  where  the  other  lands' or  tene- 
ments  which  were  not  given  infrankmarriage  descend  from  the  donors 
infranhnarriage  only;  for  if  the  lands  shall  descend  to  the  daughters  hy 
tie  fat  her  of  the  donor,  or  by  the  mother  of  the  donor,  or  by  the  brother  qf 
iki  donor  or  other  ancestor,  and  not  by  the  donor,  4fc.  there  it  is  other- 
wise; 

^AtuAe  fueiykstim  with  whkk  tkk  mtuam  tkouldhe  undentood,  see  anU  note  i  .fol  66. «. 
Vol.il  E 
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mise ;  for  in  such  case  ihe,  to  whom  such  gift  in  frankmarriage  is  mmde, 
shall  have  her  party  as  if  no  gift  in  frankmarriage  had  been  made,  because 
t/iat  she  was  not  advanced  by  them,  Sfc.  but  by  another,  i^c. 

'T^HE  lands  given  in  fmiikmarriage  and  the  lands  in  fee  simple 
must  move  from  one  and  the  same  ancestor,  for  the  lands 
given  in  frankmarriage  are  in  respect  of  the  advancement  ac- 
counted in  law,  as  hath  beene  said(l),  as  if  the  same  had  de- 
scended from  the  same  ancestor  who  died  seised  of  the  fee  simple 
lands,  and  th^re  is  no  reason  to  barre  the  donee  of  her  full  part  of 
the  fee  simple  lands  that  descended  from  another  ancestor  from 
whom  she  had  no  such  advancement. 

"  Not  by  the  donor,  Sfc**  Here  Sfc.  implieth  no  more  but  tliat 
donor  that  made  the  gHt  of  frankmarriage.  The  other  two  <^c.  in 
^is  Section  need  no  expknation. 


SeeL  273. 

j^  LSO,  if  a  man  be  seised  of  30  acres  of  land  everie  acre  of  e^uall 
annualt  value,  and  have  issue  two  daughters  as  aforesaid,  and  giveth 
35  acres  hereof  to  the  huaband  with  his  daughter  in  frankmarriage,  and 
dies  seised  of  the  other  1 5  acres,  in  this  case  the  other  sister  shall  have  the 
15  acies  so  descended  to  her  alone,  and  the  husband  and  wife  shall  not  in 
this  case  put  the  1 5  acres  given  to  th&n  in  frankmarriage  into  hotchpot,:, 
because  the  tenements  given  in  frankmarriage  are  of  as  great  and  good 
yearly  value  as  the  other  lands  descended,  ^c.  For  if  the  lands  given  in 
frank ma/riage  be  of  eqmll  or  of  more  yearely  value  than  the  remnant,  in 
vaine  and  to  no  purpose  shall  such  tenements  giveti  in  frankmarriage  be 
put  in  hotcJipot,  kc,  for  that  she  cannot  have  any  of  the  other  lands 
descended,  6ic.  for  if  she  should  have  <my  faroell  of  tne  lands  descended, 
then  she  aliall  have  mote  in  yearly  value  than  her  sister,  6ic.  which  the  law 
will  not,  6ic.  And  as  it  is  spoken. in  the  cases  aforesaid  of  two  daughters 
or  of  two  parceners  ;  in  the  same  manner  it  is  in  the  like  case,  xchefe  there 
are  more  sisters  or  more  parceners,  according  as  the  case  and  matter  is,  Sfc. 

"R  Y  this  Section  and  the  <^c.  herein  isome  have  gathered,  thttt 

the  value  of  the  lands  shall  be  accoimted  as  they 
•were  at  the  time  of  the  gift  in  (j:j»  frankmarriage.  ri7£Kl 
But  it  is  clear,  that  the  value  shall  be  accounted  «•  i*  I  ^  J 
was  at  the  time  of  the  partition  ;  for  if  the  donor  pur- 
chase more  land  after  the  gift,  or  if  the  land  given  in  frank- 
marriage be  by  the  act  of  God  decayed  in  value,  or  if  the 
remnant  of  the  lands  in  fee  simple  be  improved  after  the  gift,  or 
(Ant  3«2.  a.  ^  converso,  tlie  law  shall  adjudge  of  the  value  as  it  was  at  the  time 
171  •  «')  of  the  partition,  (unlesse  it  be  by  the  proper  act  or  de^uh  of  the 

parties)  as  hath  been  said  before  in  the  former  Chapter.  An^ 
some  have  collected  upon  this  Section,  that  the  reversion  in  fee  >rf 
the  lands  given  in  frankmarriage  shall  only  descend  to  the  donee ; 

for 


(1)  Ant.  177.  b. 
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ibr  otherwige  the  other  sister  shall  have  more  benefit  than  the 
ioDeCf  which  should  be  against  the  reaso^i  of  oiir  autlior. 

**  In  vaine  and  to  nopurpose^  Sfc"    Por  it  is  a  maxime  in  law,  B«gula.  Vid. 
lex  non  pracipU  inuiiUa,  quia  inutilis  labor  sUdtus^  ^^'  ^f^^^^ 

["179^  cir  Sect:  274.  (Ant.  17a.  b.) 

/i  ND  it  is  to  he  understood,  that  lands  or  ienements  given  in  frank-- 
'^  marriage  shall  not  be  put  in  hotchpot,  but  where  lands  descend  in 
fee  simple  \  for  of  lands  descended  in  fee  taile  partition  shall  be  made,  as^ 
if  no  such  gift  infrankemarriage  had  been  made* 

p"  O  R  of  lands  intailed  the  donee  in  frankmarriage  shall  have  as  3t  Ais.  pi.  i^ 

much  part  as  the  other  coparcener,  because,  over  and  besides 
the  land  given  in  frankmarriage,  the  issue  in  taile  claimeth  per 
Jbrmam  dmi,  and  both  of  the  parceners  must  equally  inherit  by 
force  of  the  gifl,  et  voluntas  donatorii,  Sfc.  observetun 


Sect.  275. 


j4  LSO,  no  lands  shall  be  put  in  hotchpot  with  other  lands,  but  land9 
given  in  frankmarriage  only :  for  if  a  woman  have  any  other  lands 
or  tenements  by  any  other  gift  in  taile,  she  shall  tiever  put  such  lands  so 
pcen  in  hotchpot,  but  she  shall  have  her  purparty  of  the  remnant  de- 
scended, Sfc.  (videlicet)  as  much  as  the  other  parcener  shall  have  of  the 
remnant. 


jpOH  if  the  ancestor  infeoffeth  one  of  his  daughters  of  p^rt  of  13^.  s.  tit. 

his  land,  or  purchase  lands  to  him  and  her,  and  their  neires,  J?IJ|f  ^^• 
or  giveCh  to  her  part  of  his  lands  in  taile  speciall  or  generall,  she    .  ^  %^ \o 
Botirithstanding  this  shall  have  a  full  part  in  the  remnant  of  the 
lands  in  fee  simple;  for  the  benefit  of  putting,  &c.  into  hotchpot 
k  only  Impropriated  to  a  gifl  in  frankmarriage,  Cquia  maritagium  Bract.  U.  a,  fo, 
tadit  in  partem)  which  shall  be  (as  is  aforesaid)  accounted  as  77- 
parcel  ot  her  advancement. 


Sect.  276. 

A  J^SO,  another  partition  may  be  made  between    parceners,  which 

variethfrom  the  partitions  aforesaid.    As  if  there  be  three  parceners, 

and  the  youngest  will  nave  partition^  and  the  other  two  reill  not, 

tl807]  *^  "^^"  ^^^  ^^  parcenarie  that  which  to  them  oc^  belongeth, 
^  J  without  partition,  in  this  case,  if  one  part  be  allotted  in  severalty 
to  the  youngest  sister,  according  to  that  which  she  ouglit  to 
have,  then  the  others  may  hold  the  remnant  in  parcenarie,  and  occupy  in 
common  without  partition,  if  they  will,  and  such  partition  is  good  enough. 
And  if  qfierwardi  the  kaest  or  middle  parcener  will  make  partition 
between  intm  of  that  wMch  thfy  hold,  they  may  well  do  this  when  they 

E  2  please. 
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please.  But  where  partition  shall  be  made  by  force  of  a  writ  of  parti- 
tione  facienda,  there  it  is  otherwise;  for  there  it  benoveth,  that  every 
parcener  have  her  part  in  severalties  8^c. 

More  shall  be  said  of  parceners  in  the  Chapter  of  Joyntenants,  and  also 
in  the  Chapter  of  Tenants  in  Common. 

94 H.  3.  tjt.        TJ  ERE  it  is  to  be  observed,  that  this  partition  is  good  by 
Panic,  ig  consent,  for  consensus  tolUt  errorem ;  but  if  it  be  by  the 

king's  writ,  then  everie  parcener  must  have  his  part.     And  here 
Begula.  you  may  see  that  modus  et  conventio  vincunt  legemm 

"  In  severaliie^  Sfc***  Here  by  this  S^c,  is  implied  another  kind 
of  severaltie  than  our  author  hath  mentioned :  and  that  is,  that 
the  one  parcener  shall  have  the  land  in  severaltie  from  the  feast 
of  Easter  until  the  gule  of  August,  (that  is,  the  first  of  August) 
and  the  other  in  severaltie  from  thence  untill  the  feast  of  Easter, 
or  the  like,  ^  sic  altemis  vicibus  to  them  and  their  heires  in  pew^ 
petuum,  whereof  sufficient  hath  been  spoken  before  (i). 


Chap.  3.  Of  Joyntenants.  Sect.  277- 

TOYNTENANTS  are,  as  if  a  man  be  seised  of  certaine  lands  or 
tenements,  i;c*  and  infeoffeth  two,  three,  four,  or  more,  to  have  and 
to  hold  to  them  for  terme  of  their  lives,  or  for  terme  of  another's  life,  by 
force  of  which  Jeoffement  or  lease  they  are  seised,  these  are  joyntenants^ 
(Joyntenants  sent,  siconie  home  seisie  de  certaines  terres  on  tenements, 
&c.  et  cnfeoffe  deux,  trois,  quater,  ou  plusors,  a  aver  et  tener  a  eux 
pur  term  de  lour  vies,  ou  pur  terme  d'auter  vie,  per  force  de  quel  feoff- 
ment ou  lease  ils  sont  seisies,  tiels  son t  joyntenants.) 

Bnict.li.4,  fo.    'pniS  agreeth  not  with  the  origmal(a),  for  it  should  bee, 
^^«*,^r^r!«  joyntenants  sont,   sicome  home  seisie  de  certaine  terres  ou 

G«.35>OCIO.  113.  •/   «7  /  ^  A- 

'^*  tenements, 

!'i^  Ant.  4.  a.  and  167.  a. 
a)  Notwithstanding  lord  Coke's  censure  of  the  text  here,  it  agrees  with 
the  print  of  the  two  earliest  editions,  neither  the  edition  by  L.  and  M.  nor  the 
Kohan  one  having  any  of  the  words  added  by  lord  Coke,  except  ent  before 
enfeqffe.  But  I  think  that  his  addition  seems  requisite  to  the  sense  intended  to 
be  conveved  by  Littleton,  as  well  for  the  reason  assigned  by  lord  Coke,  as  be- 
cause otherwise  Littleton's  description  of  jointenancy  might  be  construed  to 
exclude  an  estate  in  fee,  which  certainlv  could  not  be  his  intention.  Probably 
therefore  the  omission  of  an  estate  in  fee  was  an  error  in  the  manuscript  from 
which  Littleton  was  first  printed.  The  addition  of  an  estate  in  fee  to  Littleton's 
description  of  jointenancy  was  first  mtroduced  by  Rastell  in  his  edition  «f 
1534*  which  I  was  first  led  to  observe  by  a  note  I  was  favoured  with  from 
mr.  justice  Blackstone. — [Note  53.] 

(3)1  take  this  reference  to  Bracton  to  be  erroneous.  But  in  fol.  38.  a.  of 
Bracton  there  is  a  chapter,  which  connects  with  Littleton's  on  jointenancy ; 
the  first  branch  of  it  bemg  de  donationibus^factisplurilnu  simul  sive  successivi,^ 
See  also  Bract,  fo.  la.  b.  and  13.  a.    .. 
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itmementSy  ifc*  et  ent  enftqfft  deux,  ou  troU,  ou  quaier^  ou  flutors,  a  Flet  lib.3,ci.4. 
Bver  et  tener  a  €ux  et  a  lour  heires,  ou  lessa  a  eux  pur  terme  de  *<>•  ^|»-  ^»  «• 
Imar  xfieSt  oupur  ierme  d^auter  me,  perforce  de  quel  Jeoffement  ou  ^i^\if  ^6  ) 
katey  Src.    The  error  may  easily  be  perceived  by  that  which  is 
in  print,  viz.  **  by  force  of  which  feoffment  or  lease/' 
riSOTI  ^^  ^^  there  must  cC^  be  feoffment  and  lease  spoken 
I    lj     "J  of  before. 

There  be  also  jojrntenants  by  other  conveyances  than 
LUUetan  here  mentioneth,  as  by  fine,  recoverie,  bargaine  and  sale, 
release,  confirmation,  &c.  So  there  be  divers  other  limitations 
than  Littleton  here  speaketh  of:  as  if  a  rent  charge  of  ten  pounds 
be  granted  to  A.  ana  B.  to  have  and  to  hold  to  them  two,  viz. 
to  A.  untill  he  be  married,  and  to  B.  untill  he  be  advanced  to  a 
benefice,  they  be  jojrntenants  in  the  meane  time,  notwithstanding 
the  serenM  limitations  (i);  and  if  A.  die  before  marriage,  the  rent 
shall  survive ;  but  if  A.  had  married,  the  rent  should  have  ceased 
for  a  moitie,  et  sic  i  converso  on  the  other  side. 

Littleton  having  spoken  of  one  kinde  of  tenants  pro  iiidiwOf 
viz.  of  parceners,  commeth  now  to  another,  viz.  joyntenants :  and  7  E.  4.  99. 
first  of  joyntenants  of  freehold.   If  an  alien  and  a  subject  purcliase   1 1  H.  4.  36. 
knds  in  fee,  th^  are  joyntenants,  and  the  survivorsnip  snail  hold  (^  ^^*  6^*) 
place  (1),  et  nvUum  tempus  occurrit  regi,  upon  an  office  found. 

^*  Joyntenants. **  So  called,  because  the  lands  or  tenements,  &c. 
are  conveyed  to  them  joyntly,  conjunctimjeqffati,  Sfc.  or  qui  con- 

junctim 

(4)  It  should  be  cap.  48,  to  which  as  a  corresponding  part  of  an  almost 
cotemporary  writer  add  Bract  fol.  428.  a. 

(1)  See  anC  169.  b.  post.  183.  b.  Hob.  171,  and  Shephard's  Commo 
AMurances  389.  In  the  two  latter  books,  especially  in  Hobart,  there  is  a 
firiety  of  curious  matter  expounding  the  nature  and  use  of  9l  scilicet,  and  how 
bat  it  may  qualify  the  premises  or  habendum  in  a  conveyance.  See  also  1  P. 
Wms.  1 8,  and  the  case  of  a  bond  to  two  with  a  scilicet  severing  the  money 
between  them  in  Dy.  350.  Lord  Hobart  seems  to  consider  the  scilicet  as  a 
sort  of  ancillary  clause,  which  may  explain,  but  cannot  operate  in  absoluta 
contradiction  of  the  premises  or  habendum.  In  a  Coke  upon  Littleton  I  have» 
the  learned  annotator  considers  the  scilicet  as  less  potent  than  the  habendum^ 
ohserving  upon  the  case  here  stated  by  lord  Coke,  that  though  the  scilicet 
cannot  sever  the  joint  estate  given  in  the  premises  and  the  habendum,  yet  that 
t|ie  habendum  might  so  control  the  premises.  He  therefore  holds,  that  if  the 
grant  of  ten  pounds  had  been  to  A,  and  B.  habendum  to  A.  till  he  be  married, 
sod  to  B.  till  he  be  advanced  to  a  benefice,  there  they  would  be  tenants  in 
coinmon.  This  nice  distinction  between  the  habendum  and  the  scilicet  in  point 
ofeffiN^t  I  leave  to  the  consideration  of  the  learned  reader. — [Note  54.] 

(2)  See  post.  186.  a. — Lord  Coke  in  his  Reports  qualifies  this  by  adding 
HH  office  found  under  the  great  seal.  5  Co.  52.  b.  But  if  the  natural-born 
lobject  survives  the  alien,  and  then  the  king's  title  is  found  by  office,  shall  it 
by  relation  to  the  creation  of  tlie  jointenancy  defeat  the  subject's  title  by 
toTfivorship?  The  words  of  lord  Coke  both  here  and  in  the  fifth  Report  are 
ambiguous.  His  first  words  here  favour  the  surviving  jointenant.  But  his 
•obsequent  introduction  of  the  rule  of  nullum  tcinpus  occurrit  regi,  with  the 
qaalification  in  the  fiflh  Report,  tends  to  a  different  conclusion.  Though  too 
lord  Coke  takes  notice  of  a  joint  purchase  by  an  alien  and  a  subject,  yet  there 
ii  not  enouj^  to  solve  the  difficulty.  See  post  288.  a.  See  as  to  this  point 
of  relation  in  offices  finding  the  king's  title  W.  Jo.  78,  and  Nichols's  case 
Pbwd.  481.— [Note  55.] 
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Flet.  lib.  6,  cft.  junctim  tenent,  md  are  distinguished  iroin  sole  or  several!  tenants, 
47*  BnctUb.5,  from  parceners,  and  from  tenants  in  common,  &c%  and  anciently 
^  ^^*'  j^^  they  were  called  participes,  et  non  hcnredes.  And  these  joyntenants 
164?^  (?t).Jam.  viXAi  joyntly  implead  and  joyntly  be  impleaded  by  others  (3), 
83. 166..  Post  which  properties  common  between  them  and  coparceners;  but 
.Sect.  ^11.)  joyntenants  have  a  sole  quality  of  survivorship,  which  coparceners 
9  have  not.    Littlrtony  having  now  spoken  of  parceners  and  of  joyn- 

tenants of  right,  doth  next  speake  of  joyntenants  by  wrong. 


Sect  278. 

ALSOy  if  two  or  threes  S^c.  disseise  another  of  any  lands  or  tenements 

to  their  own  use^  then  the  disseisors  are  joyntenants.     Bui  if  they 

disseise  anotfter  to  the  use  of  one  of  them,  then  they  are  not  joyntenants; 

but  he  to  whose  me  the  disseisin  is  made  is  sole  tenant,  and  the  others  have 

nothing  in  the  tenancy,  but  are  called  coadjutors  to  the  disseisin,  ^c. 


TT  is  to  be  observed,  that  some  disseisors  be  tenants  of  the 
land,  and  some  be  no  tenants  of  the  lands ;  and  of  both  these 
kinds  Littleton  here  speaketh. 

^o  E.  3.  a.  <i  ^Q^    \^  jjj^  fijg^  ^^^  nothing  is  implied  but  four  or  five,  or 

14  Am  it.  TOore.     But  in  the  latter  8^c.  many  things  be  to  be  understood. 

'8  Ass.  p.  30.  -^^  of  disseisors  that  be  no  tenants,  some  are  coadjutors,  whereof 

10  £.  3.  47.  Littleton  here  speaketh,  some  counsellors,  commanders,  &c.  when 

10  Ass.  2a.  the  disseisin  is  not  to  be  done  to  any  of  their  uses.     Also  if  A^ 

dUs^s^  ^77  disseise  one  to  the  use  of  J5.  who  knoweth  not  of  it,  and  B.  assent 

a8Ass.  ai.  ^  ^^  ^^  ^^  <^^6  ^^  ^6  agreement  A.  was  tenant  of  the  land, 

97  Ass.  30.  and  after  agreement  JB.  is  tenant  of  the  land,  but  both  of  them 

la  £.  4. 9.  be  disseisors :  for  omnis  ratihabiiio  retrotrahitur  et  mandato  eaui- 

\^A^  ^  ^  /Jflra^ttr  (4).     And  it  is  worthie  of  the  observation,  and  implied 

4i  h!  7  'is.  ^^^  ^^  ^®  latter  S^c  that  seeing  coadjutors,  counsellors,  com- 

99  Ass.  50.  manders,  &c.  are  aJl  disseisors,  that  albeit  the  disseisor  which  is 

91  H.  8.  95.  tenant  dieth,  yet  the  assise  lieth  against  tlie  coadjutor,  counsellor, 

35  H.  6. 61.  commander,  &c.  and  the  tenant  of  the  land  (5),  tliough  he  be  no 

F.  N.  B.  179.  g.    (Mo.  53.     Post.  374.  a.  '  Ant  10.  a.     1  Ro.  Abr.  660.     Post.  188.  a.) 
<Po8t.  245.  a.  Q58.  a.)    (i  Ro.  Abr.  663.)* 

[a]  The 


(3)  See  the  statute  de  conjunctim  feoffatis  34  £.  1,  lord  Coke's  notice  of  it 
in  2  Inst.  527,  and  Theloall*s  Dig.  Orig.  Br.  in  the  Cliapter  on  Jointenants  in 
^*  2.  fol.  456. 

(4)  But  infants  and  femes  covert  are  exceptions  to  this  rule;  for  com- 
mandment before  or  agreement  after  is  not  sufficient  to  make  them  disseisors, 
but  it  must  be  by  their  actual  entry  or  their  own  proper  act.  Post.  357.  b. 
JP.  N.  B.  179.  G.  3  H.  4.  17.  a.  Also  in  the  case  or  persons  of  full  age,  if  a 
^disseisin  to  the  use  of  another  be  accompanied  with  a  forcible  entry,  his  subse^ 
^uent  agreement,  though  it  makes  him  a  disseisor,  shall  not  charge  him  witk 
tlie  force  on  the  statute  of  8  H.  4.  actual  entry  being  necessary  for  that  pur^ 
pose.    Ant.  16.  a.  &  b. — [Note  s^*] 

is)  That  is,  he  that  is  seised  of  the  freehold  by  title  from  the  disseisor,  U 
hy  feoffinent,  lease,  or  descent  from  him.  ^ 

(6)  See  ant  154.  b« 
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[d]  The  demandant  and  others  in  a  nracipe  did  disseise  the   [«]  50  E.  3.  a. 
tenant  to  the  use  of  the  others,  and  tne  writ  did  not  abate;   (.^oCha.303. 
for  the  demandant  was  a  disseisor,  but  gained  no  tenancy  in  the  g^'  pJst^'' 
land,  for  that  he  was  but  a  coadjutor.  323]  h  \ 

A  man  disseiseth  tenant  for  life  to  the  use  of  him  in  the  rever- 
sion, and  after  he  in  the  reversion  asreeih  to  the  disseisin,  it  is 
taldf  that  he  in  the  reversion  is  a  cUsseisor  in  fee,  for  by  the 
disseisin  made  by  the  stranger,  the-  reversion  was  di- 

tiSjTI  ^^^^^^  (7)»  which  (say  they)  cannot  be   (^  revested 
*J  by  the  agreement  of  him  in  the  reversion,  for  that  it 
.  ^  .    makefh  Kim  a  wrong  doer,  and  therefore  no  relation  6£ 
an  estate  by  wrong  can  help  him  ( 1 }. 

^  "  Coadjtdor.*!     Coadjutor  est  out  auxiliatur  alteri,  and  is  de- 
rived ^  coadjuvando.    Anglic^  a  fellow  helper. 


Sect.  279. 

ji  ND  note  that  disseisin  is  proper  I i/^  where  a  man  entreth  into  any 
lands  or  tenements  where  his  entrif  is  not  congeable,  and  ousteth  him 
which  hath  thefreeholdy  S^c. 

T^HIS  description  of  a  disseisin  and  the  Sfc,  in  this  place   is 
understood  only  of  such  lands  and  tenements  whereunto  an 
entry  may  be  made,  and  not  of  rents,  commons,  ^c.  (2)  whereof 
sufficient  hath  been  said  before  (3)  in  the  Chapter  of  Rents ;  and 

so  in  effect  Littleton  described  it  before  the  edition  of  his  book.  3  E.  4.  3. 

And  note  here,  that  every  entry  is  no  disseisin,  unlesse  there  be  34  Am.  11, 12. 

an  ouster  also  of  the  freehold.     And  therefore  Littleton  doth  not  ^^  ^"**'  ^7- 

set  down  an   entrie  only  but  an  ouster  also,  as  an  entry  and  a  ^ .  ^^  ^^ 

<ilaimer,  or  taking  of  profits,  &c.  PI.  Com.  89. 

Now  as  there  be  joyntenants  by  disseisin,  so  are  there  joyn-  Parson  deHony 

tenants  by  abatement,  intrusion,  and  usurpation,  all  which  are  ^"f  7-  Asa.  10. 

included  in  the  latter  Sfc.  \l  ^^^,^^\^ 

Ass.  88.    45  Ass.  7.    9  Ass.  19.    39  Ass.  i.     18  £.  2.  Am.  374. 

Sect. 


(7)  Why  disseisin  of  tenant  for  life  makes  a  fee  in  the  disseisor  is  thus 
accounted  for  by  lord  Hobart  with  his  usual  peculiarity  and  energy  of  phrase. 
**  A  grant  to  J.  S.  and  his  heirs  during  the  lite  of  J.  Z).  is  no  fee,  but  a 
"  special  occupancy,  as  is  resolved  in  Chudleigh's  case.  But  a  disseisin  of 
"  an  estate  for  life  by  necessity  in  law  makes  a  quasi  fee;  because  wrong 
"  is  unlimited,  and  ravens  all  that  can  be  gotten,  and  is  not  governed  by 
"  terms  of  the  estates,  because  it  is  not  contained  within  rules."  Hob.  3'23.^> 

[Note  57] 

(1)  Ace.  277.  b.     To  what  lord  Coke  has  written  on  disseisin  htj  procure-' 

wientf  a  learned  annotator  in  a  Coke  upon  Littleton  I  have,  adds  the  following 

references  relative  to  procurers  of  trespass,  namely  1 1 II.  7.  6.  a.  12  H.  7. 14.  a« 

21  H.  7.  22.  a.  13  H.  7.  13.  a. — [Note  58.] 

(qWu  rdBpect  to  disseisin  of  rents,  read  post.  306.  b.  323.  a.  and  b. 
3)  Ant.  Siect.  ^33,  and  the  comment  thereon. 

E4 
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Sect.  280. 

j3  NJ)  it  is  to  be  understood,  that  the  nature  of  jm/ntenancy  is,  that  he 

which  surviveth  shall  have  only  the  entire  tenancies  according  to  such 

-estate  as  he  hath,  ifthejoynture  be  continued,  8fc,    As  if  three  joyntenants 

•  be  in  fee  simple,  and  the  one  hath  issue  and  dieth,  yet  they  which  survive 

shall  have  the  whole  tenements,  and  the  issue  shall  nave  nothing.    And  y^ 

the  second  jcyntenant  halh  issue  and  dye,  yet  the  third  which  surviveth 

shall  have  the  whole  tenements  to  him  ana  to  his  heires  for  ever.     But 

otherwise  it  is  of  parceners;  for  if  three  parceners  -be,  and  before  any  par- 

tit  ion  made  the  one  hath  insue  anddyeth,  that  which  to  him  belonseth  shall 

descend  to  his  issue.    And  if  such  parcener  die  without  issue,  that  which 

Jfelongs  to  her  shall  descend  to  her  co-heires,  so  as  they  shall  have  this  by 

descent,  and  not  by  survivor,  as  joyntenants  shall  have,  S^c. 

"   TF  the  jointure  he  continued^  8fc" 

Here  by  this  Sfc.  many  poiots  of  leamine  are  to  be  ob- 
served.   As  that  it  is  proper  to  joyntenants  only  to  have  lands 
by  survivor;  for  no  survivor  of  otner  tenants  pro'indiviso  -shall 
have  the  whole  by  survivor,  but  only  joyntenants :  and  this  is 
"Braccton,  lib.  4,    called  in  law^'ta  accrescendi,    Omnesfecjfati  sunt  simul  habendi  et 
^1. 26a.  b.  tenendif  nee  totum  nee  partem  separatam  nee  per  se,  sed  ut  quUibet 

Fleta' Ub*q  ^'  ^^^"^  totum  habeat  cum  aliis  in  communi ;  ei  ciim  unus  moriatur, 
cii. 4! U  au'io.  non-descendit  aliqua  pars  hceredi  morientis^  nee  separata  nee  in 
49  £.3. 161. 5, 6.  communi  ante  mortem  omnium,  sed  pars  ilia  communis  per  jus 

accrescendi-awrescit  superstitibus  depersond  ad  personam  usque  ad 
uUimum  superstitem.     But  although  survivorship  be  proper  to 
s        joyntenants,  yet  it  is  not  proper  quarto  mode  (tnat  is) 

omni,  soU  et  semper ;  for .  there  may  be  cc^  joyntenants,  P  J  3  iT? 
though  there  be  not  equall  benefit  of  survivor  on  both  I     k    'J 
sides.     As  if  a  man  letteth'lands  to  A.  and  jB.  during 
the  life  of  ^.  if  B.  dyetb,  A-  shall  have  all  by  the  survivor,  but 
if  A.  dyeth,  B.  shall  have  nothing  (1). 
<9  Co. 75;  b.)  Two  or  more  may  have  a  trust  or. an  authoritie  committed  to 

them  jointly,  and  yet  it  shall  not  survive.    But  herein  are  divers 

diversities  to  be  observed.     First,  there  is  a  diversitie  between 

/i  Sid.  6.)         ft  naked  trust  or  an  authoritie,  and  a  trust  or  authoritie  joyned  to 

an  estate  or  interest  (  2 ) .     Secondly,  there  is  a  diversitie  between 

authorities  created  by  the  partie  for  private  causes,  and  authoritie 

t5]39Ass.p.i7.  created  by  law  for  executiou  of  justice.     As  for  example,  [b]  if 

30  H.  8- '^it-        a  man  devise  that  his  two  executors  shall  sell  his  land,  if  one  of 

sHil  1^.        ^^^  ^y®»  ^^  survivor  shall  not  sell  it  (3);  but  if  he  had  devised 

49  E. 3.  i6.  a Eliz.  I)yeri77.  03 Eliz.  Dyer 371.  .4 Elix.T)yer aio.  (Mo.  61 .  341 .) 
10  H.  4.  s,  &  3.  14  H.  4.  34.  39  H.  6.  43.  31  Ass.  20.  *  33  H.  8.  joynt  Br.  6a. 
30.H.  8.  oondilion,  Br.  190. 

his 

(1)  See  further  as  to  benefit  of  survivorship  on  one  side  only,  post  193.  a. 
1130.  b.  &  Dy.  10.  b. 

f 2^  See  ant.  1 12.  b.  1 1 3.  a.  post.  297.  a. 

(3)  In  a  former  part  I  have  ventured  to  make  a  doubt  of  this,  and  to  con- 
tend tliat  the  power  to  sell  being  given  to  the  executors  by  reason  qf  an  (ffice 
<ind  interest,  wnich  do  go  to  the  survivor,  may  weU  survive  with  them.  See 
:ftnt.  note  2,  to  113.  a.--»[Note  59.] 
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his  lands  to  his  executors  to  be  sold,  there  the  survivor  shall  sell 
it ;  which  diversitte  is  implyed  by  our  author,  for  he  saith,  that 
he  that  surviveth  shall  have  the  entire  tenancie* 

If  a  man  make  a  letter  of  attumey  to  two,  to  do  any  act,  if 

one  of  them  dye,  the  survivor  shall  not  do  it :  but  if  a  venire 

Judaz  be  awarded  to  four  coroners  to  impannell  and  retume  a 

jury,  and  one  of  them  dye,  yet  the  other  shall  execute  and  retume 

the  same. 

If «  charter  of  feoffinent  [c]  be  made,  and  a  letter  of  attumey  M  38  H.  8. 8. 
to  four  or  three  joyntly  or  severally  to  deliver  seisin,  two  of  J^erGa. 
tliem  cannot  make  liverie ;  because  it  is  neither  by  them  four  or  ?7  ?-  ®*  ^^  ^* 
three  joynUy,  nor  anj^  of  them  severaUy ;  but  if  the  sherife  upon  Yelr^as^aG. 
a  capitu  directed  to  him  make  a  warrant  to  four  or  .three  joyntly  Cro.  £ii&  91 3, 
or  sererally  to  arrest  the  defendant,  two  of  them  may  arrest  him,  9>4) 
because  it  is  for  the  execution  of  justice  \d\  which  is  pro  bono  [a]  Pudi. 
pMicOf  and  therefore  shall  be  more  favourably  expounaed,  than  45£Hs.  in'th* 
when  it  is  only  for  private ;  and  so  hath  it  been  adjudg^  (4).  lying's  bench 
JurapuUica  ex privato promiscui  deddi  non  debent.  ^S^h^m^"* 

**  Anddieik^    Note,  there  is  a  naturall  death  and  a  civil  death, 

and  UiUetonB  case  is  to  be  intended  of  both ;  and  therefore  [e]  [e]  91 R  3. 

if  two  joyntenants  be,  and  one  of  them  entreth  into  religion,  Uie  jadgmeat  369. 

aurrhror shall  have  the  whole (5).  <^*-  '32-  b) 


Sect.  281. 

j^  ND  as  the  survivour  holds  place  betweene  joyntenants  (6)  in  the  same 

manner  it  holdeth  place  between  them  which  have  jcynt  estate  or 

possestion  with  another  of  a  chattell,  reall  or  personally     As  if  a  lease 

of  lands  or  tenements  be  made  to  many  for  terme  of  yeares,  ne^  which 

survives  of  the  lessees j  shall  have  the  tenements  to  him  only  during 

[i827|  ^l^  terme  by  force  of  ^  the  same  lease  {\).    And  if  ahorse^  or 
a.  J  ^^y  other  chattell  personall  be  given  to  many,  he  which  surviveth. 
shall  have  the  horse  only. 

TJEREBYitis  manifest,  that  survivor  holdeth  place  regularly  (Cro.  Ells.  33. 
as  weU  between  joyntenants  of  goods  and  chattels  in  posses-  ?  ^*  ^^'-  ®^» 
sion  or  in  right,  as  joyntenants  of  inheritance  or  freehold.  ^'^ 

^  Chattell,'*  or  Ckidl,  whereof  commeth  the  word  used  in  law  rr-i  i|^  • . 
[/]  CaiaUa,  and  is,  as  Littleton  here  teacheth,  two-fold,  viz.  reall  ^^i^^^ 
and  personall,  and  putteth  examples  of  both.  Bract,  lib.  a. 

39  H.  6.  35.      Stuidford  Pr.  45. 

Sect. 


(4)  See  ace.  as  to  warrant  of  the  peace  to  two,  Lambard's  Justice,  ed. 
160^.  p.  84. 

(5)  See  ant.  note  7,  of  fol.  3.  b.  and  note  1,  of  fol.  132.  b.    Add  Ley's  case 
2  Ro.  Abr.  43. 

i6)  4^.  in  L.  and  M.  and  Roh. 
1)  And  this  benefit  of  survivorship  takes  place  on  a  lease  for  years  to  two, 
though  one  of  the  lessees  dies  before  entry.    Ant.  46.  b.^  [Note  60.] 
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Sect.  282* 

TN  the  same  manner  it  is  of  debts  and  duties,  S;e.for  if  an  obligation 
be  made  to  many  for  one  debt,  he  which  surviveth  shaft  have  the  whole 
debt  or  dutie.    Awl  so  is  it  of  other  covenants  and  contracts,  Sac.  (3). 

l^OW  be  Hieaketh  of  debts,  duties,  coveoants,  contracts. 
■•■^  &c.  (a) 

<i*Ro.  Abr.  6.)  *'  Debts  f^nd  duties^  Sfc.**  Here  by  force  of  this  Sfc.  an  excep- 
F.  N.  B.  1 17.  £.  tioQ  is  to  be  made  of  two  joynt  merchants ;  for  the  wares,  mer- 
36  £.  3.  7.  chandisesy  debts  or  duties,  that  they  have  as  joynt  merchants  or 

parteners,  shall  not  survive,  but  shall  go  to  tlie  executors  of  him 
(^Mj**  *7«»*»  that  deceaseth ;  and  this  la  per  lesem  mercatonanh  which  (as  hath 
iRo  JSr^^  been  said)  is  part  of  the  lawes  of  this  reahn,  for  the  advancement 
Cro.Cha.  301.  <^  continuance  of  commerce  and  trade,  which  is  pro  bono  pub- 
1  Sid.  336.  lico;  for  the  rule  i#,  that  jta  accrescendi  inter  mercatores  pro  oene^ 
^79-)  (5)  foio  commercii  locum  nan  habet  (4). 

And  to  the  latter  S^c^  in  this  {Section  the  like  exception  must 

be  made. 


Sect.  283. 

■  ^  LSO,  there  may  ie  some  joyntenants,  which  may  have  a  joynt  estate? 
and  bejoihtmantsfor  terme  of  their  lives^  and  yet  have  severall  in^ 
heritances.  As  if  lands  be  given  to  two  men  and  to  the  heires  of  their 
two  bodies  begotten,  in  this  case  the  donees  have  a  joint  estate  for  term  of 
their  two  lives,  and  yet  they  have  severall  inheritances;  for  if  one  of  the 
donees  hath  issue  and  dye,  the  other  which  surviveth  shall  have  the  whole 
by  the  survivor  for  terme  of  his  life,  and  if  he  which  surviveth  hath  also 
issue  and  die,  then  the  issue  of  the  one  shall  have  the  one  moietie,  and  the 
issue  of  the  other  shall  have  the  other  moity  of  the  land,  and  they  shall 
hold  the  land  between  them  in  common,  and  they  are  not  joynlenants, 
but  are  tenants  in  common.  And  the  cause,  why  such  donees  in  such 
case  have  a  joynt  estate  for  terme  of  their  lives,  is,  J  or  thht  at  the  beginning 
the  lands  were  given  to  them  two,  which  words  without  more  saying  make 
a  joint  estate  to  them  for  terme  of  their  lives*  For  if  a  man  will  let  land 
to  another  by  deed  or  mthout  deed,  not  making  mention  what  estate  he 

shall 


\ 


3)  No  6^0-  in  L.  &  M.  nor  Roh. 

2)  See  further,  as  to  things  of  which  there  shall  be  a  survivorship,  and 
Irfaere  express  words  are  necessary  to  give  that  benefit,  1 1  Co.  3.  b.  t:  Ro. 
Abr.  86.  B.  8,  3  P.  Wms.  672,  and  tit  survivor  in  Vin.  Abr.  and  tit.  join- 
tenants  £.  1.  &  D.  ibid. 

(4)  See  more  fully  as  to  this  2  Brownl.  99.     See  also  ace.  Noy  55. 

(5)  These  additional  references  are  retained,  though  they  scarce  deserve  it; 
for  they  only  relate  to  different  instances  of  the  lex  mercatoria,  and  do  not  touch 
the  particubu*  rtdc  against  tbe^  accrescendi* 
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shall  havty  and  of  this  make  liverie  of  seisin,  in  this  case  the  lessee  hath 
an  estate  for  terme  of  his  life;  and  so  in  as  much  as  the  lands  were  given 
to  them,  they  have  a  joint  estate  for  term  of  their  lives.  Jnd  the  reason 
why  they  shall  have  several  inheritances  is  this,  inasmuch  as  they  cannot 
by  any  possibility  have  an  heir  between  them  ingendred,  as  a  man  and 
woman  may  have,  ^c.  the  law  will  that  their  estate  and  inheritance  be 
such  as  is  reasonable,  according  to  the  forme  and  effect  of  the  words  of*  the 
gift,  and  this  is  to  the  heires  which  the  one  shall  beget  of  his  body  by  any 
of  his  wives  (i  J  t  [ond  to  the  heirs  which  the  other  shall  beget  of  his  bocy 
by  any  of  his  wives,"]  8fc.  so  as  it  behoveth  by  necessitie  of  reason,  that 
they  have  several  inheritances.  And  in  this  case  if  the  issue  of  one  of  the 
donees  after  the  death  of  the  donees  dye,  so  that  he  hath  no  issue  alive  of 
his  body  begotten,  then  the  donor  or  his  heir  may  enter  into  the  moity 
as  in  his  reversion^  S^c.  (Et  en  tiel  cas  si  Tissue  d'un  des  donees  apres  & 
mort  des  donees  devie^  issint  que  il  n'ad  ascun  issue  en  vie  de  son  corpjp 
eogendre  donque  le  donor  ou  son  heire  poet  enter  en  la  moity  come 
en  son  reversion,  &c.)  although  the  other  donee  hath  issue  alive,  i^c.  And 
the  reason  is,  forasmuch  as  the  inheritances  be  several.  Sic.  the  reversion 
of  them  in  law  is  sever  all,  S^c.  and  the  survivor  of  the  issue  of  the  other 
shall  hold  no  place  to  have  the  whole. 

« 
«  J^HE  Y  have  a  joint  estate  for  term  of  their  tvoo  lives,  Sfc.  Note,  Vide  Sect.  ofA, 
albeit  they  have  several!  inheritances  in  taile,  anda  particu-  C^***^-  *®^  ^^ 
lar  estate  for  their  lives,  yet  the  inheritance  doth  not  execute  and 
so  break  the  joyntenancy,  but  they  are  joyntenants  for  life,  and 
tenants  in  common  of  the  inheritance  in  tayle. 

"  As  a  man  andxooman  may  have,  ij-c"     Here  a  diversity  is  im-  Vide  Westcote's 
plyed,  when  the  estate  of  inheritance  is  limited  by  one  "**»  *  ^^'  ^» 
ri827|  conveyance,  (^  as  in  this  case  it  is,  there  are  no  seve-  /^'sj^j  ggx 
I     b    ll  ^^  estates  to  drown  one  in  another.    But  when  the 
'       states  are  divided  in  severall  conveiances,  their  particular 
estates    are  distinct   and  divided,   and    consequently   the  one 
drowns  the  other.     As  if  a  lease  be  made  to  two  men  for  terme 
of  their  lives,  and  after  the  lessor  granteth  the  reversion  to  them 
two,  and  to  the  heires  of  their  two  bodies,  the  joynture  is  severed, 
and  they  are  tenants  in  common  in  possession.     And  it  is  further 
implied,  that  in  this  case  of  Littleton  there  is  no  division  between  Vid.  12  £.  4. 
the  estate  for  lives,  and  the  severall  inheritances ;  for  in  this  case  2.  b. 
they  cannot  convey  away  the  inheritances  afler  their  decease  (1 ), 
for  it  is  divided  only  in  supposition  and  consideration  of  law,  and 
to  some  purposes  the  inheritance  is  said  to  be  executed,  as  shall 
be  said  hereafter.  (Sect.  Q85.) 

If  a  man  make  a  lease  for  [f]  life,  and  afler  granteth  the  re-   [/]  39  h.  & 
version  to  the  tenant  for  life  and  to  a  stranger  and  to  their  heires,   2.  b. 
they  are  not  joyntenants  of  the  reversion,  but  the  reversion  is  by  (4  !-«on.  37. 
act  of  law  executed  for  the  one  moitie  in  the  tenant  for  life,  Cro!  j!S  a6o, 
and  for  the  other  moity  he  holdeth  it  still  for  life,  the  reversion  ^61!) 
of  that  moity  to  the  grantee. 

And  80  it  is,  if  a  man  maketh  a  lease  [g]  to  two  for  their  lives,  [g]  Wewofn 

'  ^°''  ^^^   case,  ubi  supri. 

t  Thii  it  note  1  rf  183.  a.  m  the  i^lth  and  14th  editiam. 


(1)  -I;  In  L.  &  M.  &  Roh.  the  following  word*  here  placed  between  brackets 
are  omitted. 
(1)  See  poet.  184.  b. 
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and  after  ffranteth  the  reversion  to  one  of  them  in  fee,  the  jo^ture 
is  aevere^  and  the  reversion  is  executed  for  the  one  moitie,  and 
for  the  oUier  moitie  there  is  tenant  for  life  the  reversion  to  the 
grantee  (2). 
Ibidem  7  H.  6.        If  lessee  for  life  granteth  his  estate  to  him  in  the  reversion,  and 

to  a  stranger,  the  joynture  is  severed  and  the  reversion  executed 
for  the  one  moitie  b v  the  act  of  law  ( 3^ . 

OC^  If  a  man  naketh  a  lease  for  ufe  and  granteth  FlSSTI 
the  reversion  to  two  in  fee,  the  lessee  granteth  his  I  |^  J 
estate  to  one  of  them,  they  are  not  joyntenants  of  the 
reversion ;  for  there  is  an  execution  of  the  estate  for  the  one 
moitie,  and  an  estate  for  life,  the  reversion  to  the  other  of  the 
other  moity  (8)f. 

Here  LiuUton  hath  well  resolved  a  doubt ;  for  of  ancient  time  it 
[Ik]  17  £.  3-  5i«  hath  been  said,  [k]  that  when  lands  have  been  given  to  two 
78.  18  £.3.  39.  women  and  to  the  heires  of  their  two  bodies  begotten  (which  case 
l^^lJI;;  tit  ^^'  author  putteth  in  the  next  Section)  that  the  husband  having 
done.  50  fi.  3.  ^^^  should  be  tenant  by  the  courtesie  living  the  other  sister ; 
feoffeiiientB&  for  that  as  some  held  the  mheritance  was  executed,  and  that  the 
&iti97-  sisters  were  tenants  in  common  in  possession,  and  consequently 

(kot,  13. 1.)       ^®  husband  to  be  tenant  by  the  curtesie,  which  he  could  not 

be  if  the  women  had  a  joynt  estate  for  terme  of  their  lives ;  and 
[tj  44  £.  3.  likewise  it  was  said  [t]  that  the  issue  of  the  one  should  recover  the 
nde  13.  moytie  in  d^formedon  living  the  other  sister.    But  verba  sunt  JucCy 

8  Am,  33.  g|^ J  LUtietan,  grounding  nimselfe  upon  good  authority  in  law, 

r^^  iT        ^^  ^^^red  thS  doubt. 

Corbet's  case 

1  Co.  84.  b.  "  Not  making  mention  tohat  estate  he  shall  have  J*     Here  Little'^ 

i^K^f^**"^  ^^^  addeth  materially  fnot  making  mention  of  what  estate);  for 
^ptCT^Ten.  [*1  '^  ^"  ^^  premisses  lands  be  letten,  or  a  rent  granted,  the  ge- 
bytheCartetie,  °^^  intendment  is,  that  an  estate  for  life  passeth;  but  if  die 
SecUooe.  $  habendum  limit  the  same  for  years  or  at  will,  the  habendum  doth 

(Ant.  30. 1.  qualifie  the  generall  intendment  of  the  premisses.  And  the  rea- 
rJklPl  C  ^  ^^^  ^^  ^^^  ^®'  ^^^  ^^  *^  ^^  *  maxime  in  law,  that  every  man's  grant 
Tbroemo^on'!r  ®^*^^  ^®  taken  by  construction  of  law  most  forcible  against  him- 
case.  selfe.  Qjualibet  concessiojbrtissimh  contra  donatorem  interpretanda 

<s  Co.  23.  55.  est;  which  is  so  to  be  understood,  that  no  wrong  be  thereby 
5  ™  y  *•  ^  done ;  for  it  is  another  maxime  in  law,  quod  legis  constructio  non 
4Ro. Abr. 56.)  j^^  injuriam.  And  therefore  if  tenant  for  life  maketh 
<5Co.  8.  a.  a  Xe^a^  generally,  this  shall  be  taken  by  ^  construe-  ri837| 
Piowd.  i6i.«.  tion  of  law  an  estate  for  his  own  life  that  made  the  lease;  I  k  *J 
AnL  4a.  a.)        for  if  it  should  be  a  lease  for  the  life  of  the  lessee,  it 

should  be  a  wrong  to  him  in  the  reversion.  And  so  it  is  if  tenant 
in  taile  make  a  lease  generally,  the  law  shall  contrive  this  to  be 
such  a  lease  as  he  may  lawfidly  make,  and  that  is  for  terme  or 
his  owne  life ;  for  if  it  uiould  be  for  the  life  of  the  lessee,  it  should 

be 

$  Sect.  35. — The  fint  can  ttated  in  the  tectnd  parampK  ef  183.  a.  is  merUumtd  before 
near  tht  etid  offiL  30.  •.  with  a  nuargimU  rrference  tofo(.  183,  at  hting  coutra. 


(a)  Vid.  HiL  35  Eliz.  B.  R.  rot.  No.  96.  Perkins  Sf  Pecke  Dy>  12.  41  E,  3. 
«l.  21  H.  6.  40.  40  Ass>  45  £•  3.  3. — Hit.  37  Eliz.  Dickson  w  Marsh 
B.  R,  rot.  No.  103.  Devise  to  Mest  son  and  another  for  life.  Held,  that  they 
are  jointenants  though  the  Jee  descends;  but  male.  Hal.  MSS-  See  as  to  the 
latter  case  Cro.  Jam.  260. — [Note  61.3 

(3)  See  post.  19a.  aoo.  b.  335.  a. 

(a)  f  But  it  is  otherwise  on  a  surrender;  for  that  enures  to  both  jointenants 
of  the  reversion.    Post  iga  a.    See  further  Perk.  sect.  8o. — [Note  62.] 
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be  a  ditconttnuance,  and  conseauenily  the  state  which  ihould 
puae  by  construction  of  law  should  worke  a  wrong  (i ). 

**  And  so  inasmuch  as  the  lands  toere  given  to  them^  they  have 
a  joint  estate  for  term  of  their  lives.**   This  is  plaine,  but  with  this 
exception,  umesse  the  habendum  doth  otherwise  limit  the  same. 
And  therefore  if  a  lease  be  made  [(]  to  two,  habendum  to  the  one  m  g  £.  o.  497 
for  life,  the  remainder  to  the  other  for  life,  this  doth  alter  the  ^t  feofl^.  U 
generall  intendment  of  the  premisses  (s),  and  so  hath  it  been  faiu  73. 
oftentimes  resolved.    And  so  it  is  if  a  lease  be  made  to  two,  3o  H.  8.  tit 
habendum  the  one  moity  to  the  one^  and  the  other  moitie  to  the  &^^J^^^' 
other,  the  habendum  doth  make  them  tenants  in  common ;  and  pjf  Com.  itew 
so  one  part  of  the  deed  doth  explaine  the  other,  and  no  re-  (Hob.  171. 
puffnancy  between  them,  et  semper  expressum  facit  cessare  to-  I*ott.  190.  b. 

^^^  68.   ilMa.10^ 

**  By  any  possibility''    Here  it  is  to  be  obserred,  that  where  i^O 

the  grant  is  impossible  to  take  effect  accordins  to  the  letter,  ?'^^|^  ^^ 

^tiere  the  law  shall  make  such  a  construction  as  ue  gift  l^  possi-  ^cti^J^ 

bilitie  may  take  efiect^  which  is  worthy  of  observation.    Semgna  Hob.  313.) 
Jaciendig  sunt  interpretationes  cartarum  propter  simpUcitatem  lap' 
corumy  ut  res  magis  valeat  qucim  pereat, 

**  So  as  it  behoveth  by  necessity  of  reason.**  The  reason  of  the 
law  is  the  life  of  the  law;  for  though  a  man  can  tell  the  law,  yet 
if  he  know  not  the  reason  thereof,  he  shall  soone  forget  his  su- 
perficiall  knowledge.  But  when  he  findeth  the  rieht  reason  of 
the  law,  and  so  bringeth  it  to  his  natural  reason,  Uiat  he  com- 
prefaendeth  it  as  his  own,  this  will  not  only  serve  him  for  the 
understanding  of  that  particular  case,  but  of  many  others ;  for 
cpgniiio  le&s  est  copulaia  et  complicata ;  and  this  knowledge  wiM 
long  remame  widi  him.  All  which  is  plainly  implyed  by  the 
woras  and  S^c.  of  our  author  in  this  Section. 

*^  And  in  this  case  if  the  issue  of  one  of  the  donees  after  the  death 
of  the  donees  dyCy  Sfc^ — Et  en  tiel  case  si  V issue  d'un  des  donees 
apres  la  mort  des  donees  devicy  issint  que  il  n*ad  ascun  issue  en 
ne  de  son  corps  engendre^  donques  U  donor  ou  son  heire  poet 
enter  en  le  moitie.  This  is  mistaken  in  the  imprinting,  and 
varieth  from  the  orieinall,  (4^  which  is,  si  I'un  donee  ou  Vissue 
d!un  des  donees  apres  la  mort  aes  donees  deoicy  issint  que  il  n'ad 
ascun  issue,  Sfc,  For  it  is  evident,that  if  the  one  donee  himselfe 
dieth  without  issue,  the  inheritance  doth  revert  for  a  moitie,  and 
after  the  decease  of  the  other  donee,  the  donor  ma^  enter  into 
that  moilie;  and  whether  the  issue  of  Uie  one  donee  dieth  without 
ittue  at  any  time,  either  in  the  life  of  the  other  donee,  or  after 
his  decease,  it  is  not  materiall,  for  whensoever  no  issue  is  re- 
mainine  of  the  one  donee,  so  as  the  state  taile  is  spent,  the  donor 
may  after  the  decease  of  the  surviving  donee  enter  into  that 
moity  (5). 

'*  And 


■^ 


1  ^  Ace.  ant.  42.  a.  and  there  the  reason  is  more  fully  expressed. 
[si  Acc  Perk,  sect,  174. 

3]  Acc.  Sect.  298.    See  also  2  Co.  55.  a.  &  b.  ant.  i8o.  b.  post.  189.  a. 
29^  b. 

(4)  But  lord  Coke's  correction  is  not  conformable  either  to  L.  and  M.  or 
the  Roh.  edition. 

(5)  See  Hob.  33. 
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**  And  the  reason  m,  forasmuch  as  the  inheritances,  Sfc,**    Lit" 

iUton  in  this  Chapter  hath  often  said,  and  the  reason  is,  which  is 

worthie  of  observation,  for  then  we  are  truely  said  to  know  any 

thing  when  we  know  the  true  cause  thereof.     Tunc  unumquodque 

Arist  i.Mcta-    gctjre  dicimur,  cum  primam  causam  scire  putamus.    Scire  autem 

P^y*«  proprii  est  rem  ratione  et  per  causam  cognoscere. 

Xvcf^,  3  Georg.  •         Felix,  qui  potuii  rerum  cognoscere  causasm 

And  therefore  all  students  of  law  are  to  apply  tlieir  principall  in- 
deavour  to  attaine  thereunto,  all  which  is  implyed  by  the  words 
and  several  8^c.  in  this  Section. 

Here  the  cause  of  the  entrie  of  the  donor  into  a  moitie  in  this 

case  is,  that  in  as  much  as  the  inheritance  is  several!,  the  reversioB 

^<Mft.i9i.l).      13  severall.    Therefore  upon  the  severall  determination  of  the 

°^*  ^)  estate  in  taile,  the  donor  may  enter*    And  the  law  termeth  a 

reversion  to  be  expectant  upon  the  particular  estate,  because 
the  donor  or  lessor,  or  their  heirs,  after  every  determination  of 
any  particular  estate,  doth  expect  or  look  /or  to  enjoy  the  lands 
or  tenements  again. 

Dyeri4£L3oo.       '<  The  reversion  of  them  in  laxo  is  several,  Sfc.*'    Hereby,  and  by 

this  Sfc.  is  implyed,  that  upon  one  joint  or  entire  gift  or  lease 
there  Ia  one  joynt  or  entire  reversion,  and  upon  severall  gifts  cr 
leases  there  be  severall  reversions.  And  this  is  to  be  understood 
jof  the  reversion  in  the  donor  or  his  heires.  But  albeit  the  gifts 
or  leases  be  severall,  yet  if  the  donors  or  lessors  grant  the  re* 
version  to  two  or  more  persons  and  their  heires,  they  are  joyn- 
t&:iants  of  the  reversion.  And  so  it  is  of  a  remainder.  And 
therefore  if  a  gift  be  made  to  two  men  and  the  heires  of  their  tw0 
bodies  begotten,  the  remainder  to  them  two  and  their  heires,  they 
(a  Co.  69.  b.  are  joyntenants  for  life,  tenants  in  common  of  the  state 
pott.  299.  b.)      taile,  and  joyntenants  of  the  (^  fee  simple  in  remainder ;  r\  347] 

for  they  are  joynt  purchasers  of  the  fee  simple,  and  the  I     o    J 
remainder  in  ^  is  a  new  created  estate,  but  the  re- 
version remaining  in  the  donor  or  his  heirs  is  a  part  of  his  ancient 
fee  sijoople. 

Sect.  284. 

/f  ND  as  it  is  said  ofmalesi,  in  the  same  manner  it  is  where  land  is 
given  to  t&o  females,  and  to  the  heires  of  their  two  bodies  engetidred, 

44  E.  3.  tit.         T  F  a  man  giveth  lands  to  two  men  and  one  woman,  and  the 
Taile  13.  heires  of  their  three  bodies  begotten,  in  this  case  they  have 

^Ant.  25.  b.)       severall  inheritances ;  for  albeit  it  may  be  said,  that  the  woman 
C^  ^o'        ■  ™*y  ^y  possibility  marry  both  the  men  one  after  another ;  yet 
i56.b.  Ant.46.b.  fif St,  she  cannot  marrie  them  both  in  prcesenti,  and  the  law  will 
10  Co.  50.  b.)     never  intend  a  possibilitie  upon  a  possibility,  as  first  to  marry  the 

one,  and  then  to  marry  the  other  ( 1 } ;  secondly,  the  form  of  the 

gift 


■M. 


( X )  Yet  in  fol.  20.  b.  lord  Coke  allows  a  present  estate  tail  in  a  case  of 
iwMe  possibility  eqxml  to  that  here  supposea ;  namely,  the  case  of  a  gift  to 
the  husband  of  A.  and  the  wife  of  ^.  and  the  heirs  of  their  bodies.  See  further 
on  this  head  Yip.  Abr.  tit.  possiUliti^f  and  Feame  on  Conting.  Rem.  3d  ed.  176. 
—[Note  63.] 
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gift  is,  to  the  heires  of  their  three  bodies,  which  is  not  possible, 

aiid  therefore  they  shall  have  several  inheritances.     And  so  it  is, 

if  a  gift  be  made  to  one  man  and  to  two  women,  mutatis  mutandis. 

In  the  same  manner,  if  a  gifl  in  taile  be  made  to  a  man  and  his 

mother,  [m]  or  to  a  man  and  his  sister  (2),  or  to  him  and  his  [m]i8£.3.39w 

aunt,  &c«  in  this  and  like  cases,  albeit  the  ^fl  is  m^e  to  a  man  7H.  4. 16. 

and  a  woman,  jet  diey  have  severall  inhentances ;  because  diey 

cannot  marry  together,  and  are  within  the  rule  and  reason  of 

our  author. 

Sect,  285. 

j^  LSO,  if  lands  be  giten  to  two  and  to  the  heires  of  ant  of  them,  this 
is  a  goodjoynturef  and  the  one  hath  a  freehold,  and  the  other  ajke 
simple.  Andifne  mfiich  hath  the  fee  iieth,  he  which  hath  the  fre^ld 
shall  have  the  tntiertie  by  survivor  for  terme  of  his  life.  In  the  sar/ie 
manner  it  is,  where  tenements  be  given  to  two  and  the  heirs  of  the  body 
of  one  of  them  engefidred,  the  one  hath  a  friehQtd,  and  the  olhef  a  fee 
taile,  Sfc. 

liY  this  Sectiooy  and  the  4^.  in  the  end  of  it,  they  are  joyn*  (fG^Qo.U); 
.        teDants  for  life,  and  the  fee-sioi^e  or  estate  taile  is  in  one 
of  them;  add  because  it  ib  b^  one  and  the  same  conveyance, 
they  are  joyntefiantSt  and  the  fee-simple  is  not  eicecuted  to  all  ^^   ^x 
puiiioses  as  h«th  been  said  before  (a).  (Se<:t.  383.7 

If  a  fine  be  levied  to  two,  [n]  and  to  the  heires  of  one  of  [n]42^3-^. 
them,  by  force  whereof  he  is  seised,  he  that  iiath  fee  dieth,  and  ]^'^^I\^^ 
after  the  joyntenant  for  life  dleth,  and  an  estranger  abates,  in  this  f^tJ^  ^.    - 
oiie  tbe  beire  may  either  suppose  the  fee  sim^e  executed,  and  tg  H:  8. 
have  ail  assise  of  Afortdtmncester,  the  words  of  which  writ  be,  Si,  &lprtd.3. 69* 
ILpa^er  JM  uisilus  die'fuo  cbiit  tm  damimco  suo  uCde feodof  t%^'^\tj(t  : 
which  cannot  be  said  of  him  that  hath  but  ^  remainder  expectant  ^\qJ  4^^'. 
iij>OD  an  estate  for  life ;  but  in  respect  that  he  is  seised  of  a  fi^  ltiiiereiDtti>^.- 
simple,  and  'of  a  joytit  estate  in  possession,  the  words  in  the  writ  24  £.  3.  70. 
be  true,  that  he  was  seised  in  dotninico  suo  tU  defeodo  (4).    Like-  (^  ^^-  ^^O 
wise  the  heir  may  have  a  writ  of  right,  which  also  in  some  sort  ^^'      ' 
proves  the  fee  simple  executed;  or  the  heir  may  have  a  scire  (p^t.  aBi.) 
Jacias  to  execute  the  fine,  by  which  the  heir  supposeth 

maimaioe 
hke  sop- 
And  yet 

when  land  is  given  to  two  and  to  the  heires  ef  one  of  them,  he  in 
the  remainder  cannot  grant  away  his  fee  simple,  as  hath  been 

'^'^^^-  Sect.      ^ 

2)  See  Dy.  326.  a. 

3)  Ant.  382.  b.  See  also  post.  297.  b.  Feamfe  on  OontiHg.  Bern.  S3,  34, 
2G.  28,  29.  Bro.  Nouv.  Cas.  pi.  2G0.  303.  387.  These  references  will  introduce 
the  reader  to  most  of  the  learning  on  this  curious  point. 

(4)  See  however  Bro,  Nouv.  Cas.  pi.  1 15,  which  is  contra. 

(1 )  Ace.  F.  N.  B.  204.  £.  So  also  such  heir  shall  have  a  writ  vf  entry  in 
cofuimiii  casu^  where  the  ^crrviving  tenant  for  life  sdiens  in  fee.  F.  N.  B.  207.  B. 
—[Note  64.] 

(2)  See  ant.  182.  b. — There  is  a  seeming  difficulty  in  this  passage.  But 
I  conceive  lord  Coke's  meaning  to  be^  that,  though  for  some  purposes  the 
estate  for  life  ^of  •  Ae  joihte^ot  having  tho  fee  ie  distinct  iroti  and  umaeiged 

in 


!; 


184.  b.]  Of  Joyntenants.        L.  3.  C.3.  Sect.  286. 

Sect.  286. 

jfl^  SO,  if  two  joyntenants  Be  seised  of  an  estate  in  fee  simple,  and  the 
one  grants  a  rent  charge  by  his  deed  to  another  out  of  that  which  be- 
longeth  to  him  (3),  fit  this  case  during  the  life  of  the  grantor  the  rent  charge 
is  effectually  but  afler  his  decease  the  grant  of  the  rent  charge  is  void, 
as  to  charge  the  land,  for  he  which  hath  tne  land  by  survivor  shall  hold  the 
whole  land  discharged.  And  the  cause  is,  for  that  he  which  surviveth 
claimeth  and  hath  the  land  by  the  survivor  (4)  and  hath  not,  nor  can  claime 
any  thin^  by  descent  from  his  companion,  Sfc.  But  otherwise  it  is  of  par- 
eeners,Jor  tf  there  be  two  parceners  of  tenements  in  fee  simple,  and  before 
any  partition  made  the  one  chargeth  that  which  to  her  betor^eth  by  her 
deed  with  a  rent  charge,  tfc.  and  afler  dieth  without  issue,  by  which  that 

which 


in  his  greater  estate,  yet  for  granting  it  is  not  so,  but  both  estates  are  in  that 
respect  consolidated  notwithstanding  the  estate  of  the  other  jointenant;  and 
thmfore  that  the  fee  cannot  in  strictness  of  law  be  granted  as  a  remainder 
eo  nomine,  and  as  an  interest  distinct  from  the  estate  for  life.    This  explanation 
is  confirmed  by  a  note  in  a  Coke  upon  Littleton  I  hare,  in  which  it  is  strongly 
obsenred,  that  *<  the  two  estates,  viz.  for  life  and  in  fee,  or  rather  one  knotted 
^<  estate,  are  so  confounded  together  in  one  person,  that  he  cannot  sever  them 
«  and  make  them  distinct  estates,  for  he  cannot  grant  the  estate  for  life  re- 
<^  serving  to  himself  the  fee  simple,  nor  can  he  grant  the  fee  simple  and  reserve 
<<  the  estate  for  life,  but  he  may  pass  away  all  his  interest  by  reoffinent  or  he 
<<  may  forfeit  all/'    See  Bro.  Nouv.  Cas.  pi.  115.    It  also  much  agrees  with  the 
language  of  lord  Coke's  report  of  Wiscot's  case,  especially  where  he  observes, 
that  when  an  estate  is  made  to  three  and  the  heirs  of  one,  Ae,  tvAo  hath  thejee, 
cannot  grant  over  his  remainder,  and  continue  in  himself  an  estate  for  life,  for 
wtddk  lord  Coke  cites  12  £.4.  a.  b.     See  3  Co.  61.  a.    Besides  if  the  passage 
here  should  be  understood  to  signify,  that  the  jointenant  having  the  fee  could 
not  in  any  form  pass  away  the  fee  subject  to  the  estate  of  the  other  jointenant, 
it  would  not  only  be  contrary  to  the  power  of  alienation  necessarily  incident 
to  a  fee  simple,  but  would  be  inconsistent  with  lord  Coke's  own  doctrine  in  a 
subsequent  part  of  his  commentary.     See  the  case  of  an  estate  to  father  and 
son  and  the  neirs  of  the  father,  post.  367.  b.     See  also  po8t«  Sect«  578.    Indeed 
lord  Coke*s  position  thus  qualined  appears  to  have  a  strictness  in  it,  which 
with  some  may  perhaps  render  it  questionable.    However  he  seems  justified 
by  the  words  of  the  year-book,  which  he  cites  as  his  authority ;  for  they  are, 
that,  iftxvo  have  land  to  them  and  the  heirs  of  one,  he  tvAo  hath  Jee  cannot  grant 
the  reversion  of  his  companion  to  another  j  but  if  both  alien  all  passeth.     See 
further  as  to  grant  of  a  remainder  or  reversion  by  one  having  a  present  and 
previous  estate,  Sheph.  Touchstone  237,  and  Sheph.  Common  Assur.  13,  13*. 
—[Note  65] 

(3)  Sfc.  in  L.  &  M.  &  Roh. 

(4)  ^c.  in  L.  &  M.  &  Roh. 

*  Where  lands  were  limited  to  the  mm  tf  A.  fir  hfe,  remmider  to  trutteet  during  tho 
lye  cf  K.  topreterve  contingent  remainders;  remainder  to  kit  tons  tuccemvely  in  taU  male,^ 
and  for  default  of'  such  imie,  to  the  right  heirs  of  A. ;  Mr.  Feame  vxu  of  opinion  that  it 
vas  doubtful  whether  A's.  life  estate  and  remainder  or  reversion  in  foe  were  not  so  consolidated, 
as  to  render  it  imposnble  for  A.  to  convey  his  remainder  or  reversion  m  foe,  separatelxf 
and  distinctly  from  his  life  estate.  To  obmate  this  doubt  he  recommended  that  the  land 
sheuid  be  conveyed  to  the  proposed  rekasee  and  his  heirs,  tothevte  of  A.  for  Ife ;  remainder 
to  the  trutteafor  preserving  contingent  remainders  during  hit  l^e,  remainder  to  the  sons 
efA.sue<^tttvekf  in  tail  mJe;  by  wmf  of  confirmatiaH  or  cttabtttkment  rf  those  uses  under 
Aetettlementi  with  ^prepetedrtmamitn  over. 
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which  belongeth  to  her  descends  to  the  other  parcener,  in  this  case  the  other 
parcener  shall  hold  the  land  charged,  S^c,  because  she  came  to  this  moity 
bif  descent,  as  heir,  S^c. 

■ 

**  f^LAIME  anv  thing  by  descent  from  his  companion,  ^c." 

By  which  c^c,  is  implyed,  that  so  it  is  if  one  joyntenant  F.N.B.204. 

acknowledge  a  recognisance  or  a  statute,  or  sufireth  a  judgment  207.  7  h.  g.  a. 

in  an  action  of  debt,  &c.  and  dieth  before  execution  had,  it  shall  JoE  q  q^ 

not  be  executed  afterwards  (5).     But  if  execution  be  sued  in  lyK^.tu! 

the  life  of  the  conusor,  it  shall  bind  the  survivor.     And  it  is  charge  15. 

farther  implyed,  that  both  in  the  case  of  the  charge  and  of  the  5  H.  5.  8. 

recognisance  statute  and  judgment,  if  he  that  chargeth,  &c.  sur-  Vide  Sect.  289. 

vive,  it  is  good  for  ever.  ^     °'  ^^*  *'^ 


term  _ 

and  dyeth,  the  wife  shall  avoyd  the  charge  (6) 

band  had  sunaved,  the  charge  is  good  during  the  terme. 

If  a  villeine  purchase  lands,  and  binde  himselfe  in  a  recog- 
nisance, if  the  lord  enter  before  [p]  execution,  the  lord  shdl  0]  8  £.  3.  tit. 
avoyd  the  same,  as  hath  been  said.    But  otherwise  it  is  if  he  execution  Sia- 
had  made  a  lease  for  yeares,  for  the  reason  that  Littleton  here  ^^°^' 
}ieldeth  in  this  Section  (7). 

If  two  joynetenants  be  of  a  terme,  [q]  and  the  one  of  W  hH.  8.  qs. 

t  18571  **™  fiP^****  ^  ^-  ^^  ^*  CC3*  ii^  he  pay  to  him  ten  pound  ^^'^^^'^^  ^' 
^   J  before  Michadmasse,  that  then  he  shall  have  his  terme,  J-ase^™*      *' 
the  grantor  dyeth  before  the  day,  /.  5.  payes  the  summe  (Pmcli's  L.  97. 
to  his  executors  at  the  day,  yet  he  shall  not  have  the  tearme,  but  6  Co.  35.  a  lio. 
the  survivor  shall  hold  place ;  for  it  was  but  in  nature  of  a  com-  Abr.  88,89. 
munication  (1)  :  but  if  he  had  made  a  lease  for  yeares,  to  begin  Cro.Jam.91, 
St  Michadmasse,  it  should  have  bound  the  survivor  ( 2 ) .  "^ 

And  where  Littleton  putteth  the  case  of  a  rent  charge,  it  is  so 
likewise  implyed,  that  if  one  joyntenant  granteth  a  common  of 
pasture,  or  of  turbary,  or  of  estovers,  or  a  corody,  or  such  like,  45  E.  3.  13. 
out  of  his  part,  or  a  way  over  the  land,  this  shall  not  bind  the  sur-  ^  *^*  ^^^^'  ^^* 
▼ivor:  for  it  is  a  maxime  in  law,  that  jus  accrescendi  prcefertur 
oncribus;  and  there  is  another  maxime,  that  alienatio  rei  puefer- 
tur  juri  accrescendi. 

If  one  joyntenant  in  fee  simple  be  indebted  to  the  king,  and 
dyeth,   [r]  after  his  decease  no  extent  shall  be  made  upon  the  [r]  40  A^s.  36. 
land  in  the  hands  of  the  survivor.  50  Ass.  5. 

If  a  recovery  be  had  against  one  jo}T[itenant,  who  dyeth  before  p,^®'  *^^*  ^* 
execution,  the  survivour  shall  not  avoid  this  recovery:  because  that  / 1  Co."  6^  Post 
the  right  of  the  moitie  is  bound  by  it.  35a.  a.) 

If  one  joyntenant  in  fee  take  a  lease  for  yeares  of  an  cstranger 
bj  deed  indented  and  dyeth,  the  survivour  shall  not  be  bound  by 
the  conclusion;  because  he  claymes  above  it,  and  not  under  it. 

*'And 


(5)  See  ace.  7  H.  7.  13.  b.  &  2  Ro.  Abr.  88. 

(6)  Yet  the  husband's  alienation  of  the  terra  itself  or  of  any  part  of  it  binds 
the  wife  sur\'iving.  Post  351.  a.  The  reason  of  this  difference  is  explained 
post,  185.  a. .  It  is  also  well  explained  in  Finch's  L.  98,  and  in  the  New  Abridg- 
»ent  tit.  haron  etfeme,  C.  2.     Sec  further  1  Vern.  3y(5.— [Note  Q^.'^ 

(7)  See  also  the  reason  given  in  Sect.  289. 

(1 )  See  Dy.  337.  a. 

(2)  See  post.  Sect.  280. 

Vol.  II.  F 
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[t]  14 £.4.  i.b. 
18  £.  3. 
briefe  830. 
8  E  a.cntrjr77. 
18  £.  3.S8. 
38  £.  3.  a6. 

8  H.  6. 95. 

Vijd.46£.3-77. 
35  H.  6.  39. 
[cJDierMieh. 
9&3Elis.  187. 
lib.  i,f:>1.96. 
Vide  Ub.  «. 
fol.  78,  79. 
(Post.  318.  a.) 
[tt]33H.6.5.a. 

9  Eliz.  Dyer 
«63. 

[w]  37  H.  8; 
tit.  alienation 
Br.  31. 

10  E.  4.3.  b. 
40  £.  3.  41.  b. 
33  H.  6. 6. 

3a  H.  6.  43.  b. 
per  Pole. 

35  E.  3. 
release  43. 

38B-3- 
avowry  195. 
14H.  8.  3.(6) 
(Cro.Jam.  6g6. 
Plowd.  198* 
6  Co.  79.  a. 

8  Co.  145. 

9  Co.  107.  b. 
Post.  233.  b.) 
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'*  And  the  cause  is,  Jbr  that  he  tohich  surviveth  claimeth  and  hath 
the  land  by  the  survivor^  S^c"  Here  again  Littleton  sheweth  ^e 
reason:  and  the  cause,  wherefore  the  sivrvivour  shall  not  hold 
the  land  charged,  is,  for  that  he  clajmeth  the  land  from  the  first 
feoifor  (3),  and  not  by  his  companion,  which  is  Littleton'^  mean- 
ing when  he  saith,  (that  he  claimetb  by  survivor)  for  [5]  the 
surviving  feoffee  may  plead  a  feoffment  to  himself  without  any 
mention  of  his  joynt  feoffee  (4).  And  this  is  the  reason,  that  if 
two  joyntenants  be  in  fee,  and  the  one  maketh  a  lease  for  yeares, 
reservmg  a  rent  and  dyeth,  the  surviving  feoffee  [t'\  shall  have 
the  reversion  by  survivor,  but  he  shall  not  have  the  rent,  because 
he  claimeth  in  from  the  first  feoffor,  which  is  paramount  the  rent* 
If  there  be  two  joyntenants  in  fee,  and  the  one  jojmtemmt  e^rantetk 
a  rent  charge  out  of  his  part,  and  afler  refeaseth  to  his  jojmt 
companion  and  dyeth,  ho  shall  hold  the  land  charged,  for  that  he 
is  out  of  the  reason  and  cause  set  downe  by  Littletont  because  he 
claimeth  not  by  survivor,  in  as  much  as  the  release  prevented  the. 
same.  And-  of  this  opinion  was  Littleton  himselfe  [u]  before  the 
edition  of  his  booke.  But  all  men  agree,  that  if  A  B^  and  C* 
be  joyntenants  in  fee,  and  A.  chargeth  his  part  and  then  re- 
leaseth  to  B.  an4  his  heiis,^^  and  dyeth,  that  the  [to]  charge  is 
good  for  ever ;  because  in  that  case  B.  cannot  be  in  £rom  the 
first  feoffor,  because  he  bath  a  joynt  companion  at  the  time  of 
the  release  made,  and  seveial  writs  of  practve  must  be  brought 
against  them  (5).  And  albeit  the  release  of  one  jpjmtenant  to 
the  residue  of  the  joyntenants  makes  no  degree  in  supposition  of 
law,  neither  is  there  any  severall  estate  between  them,  but  the 
estate  of  him  that  releaseth  is  as  it  were  extinguished  and  drowned 
in  their  estate  and  possession,  so  as  one  pnedpe  I^eth  ag^nst 
them  (7),  ^et  shall  they  hold  the  land  charged  as  is  aforesaid^ 
As  if  tenant  for  life  grant  a  rent  charge,  and  afler  surrendreth 
his  estate  to  the  lessor,  albeit  the  estate  charged  be  drowned,  and 
the  lessor  is  not  in  by  him,  yet  he  shall  hold  it  charged  (8)» 

"  But  otherwise  it  is  of  parceners,  Jbr  if  there  be  ttvo  parcenerSy 
S^c-**  This  is  to  be  intended  as  well  of  parceners  by  custome  as 
of  parceners  by  the  common  law ;  and  here  is  implyed  the  reason 
of  the  diversitie,  for  that  the  survivor  doth  claimc  above  the 
charge,  and  tlie  heire  by  descent  under  the  charge  (9). 

Sect. 


(3)  For  this  same  reason  a  wife  shall  not  have  dower  out  of  lands  of  which, 
her  husband  was  jointenant.  Ant.  37.  b.  See  post.  385.  a,  a  case  of  warranty 
depending  on  the  same  principle. — [Note  67.] 

(4)  Ace.  F.N.  B.  219.  B. 

(5)  As  to  the  partial  e£fect  of  such  a  release  on  the  join  tenancy,  see  post. 
Sect.  304. 

(6)  It  should  be  12.  a. 

(7)  See  the  case  of  waste  in  BrownL  Rep.  238. 

(8)  Ace.  338.  b.  233.  b. 

(9)  In  Calthrope's  reading  on  Copyholds  64,  the  doctrine  of  admission  on  the 
death  of  copyholders  being  jomtenants  or  parceners  is  stated  according  to  this 
diversity. 
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Sect.  287. 

ydLSO,  if  there  be  two  joyntenants  of  land  in  fee  simple  within  a 
borough  where  lands  ma  tenements  are  devisable  by  testament ,  and 
the  one  ytke  said  two  iountenants  deviseth  that  which  to  him  belongeth 
his  testament y  Sfc.  ana  diet h,  this  devise  is  voide-  And  the  cause  is j  for 
that  no  devise  can  take  effect  till  after  the  death  of  the  devisor^  and  by  his 
deoih  all  the  land  presently  commeth  by  the  law  to  his  companion,  which 
mtrvivetk,  by  the  survivor ;  the  which  he  doth  not  claime,  nor  hath  any 
tking  in  tlie  land  ^  the  devisor,  but  in  his  owne  right  by  the  survivor 
aecordit^  to  the  course  of  law,  8^c.  and  for  this  cause  such  devise  is  void, 
Bui  otwrwise  it  is  of  parceners  seised  of  tenements  devisable  in  like  case 
(f  devise,  Sfc.  caus^  qua  supril. 

^  J^  Y  his  testament,  ^c,**    Either  in  writing  or  nuncupative, 
aecording  to  the  custome. 

**  And  the  cause  is,  for  that  no  devise  can  fake  effect  till  qfier  the 
death  of  the  devisor  (lo)  and  by  his  death  all  the  land  pre* 

[18571  gently  commeth  by  the  law  to  his  companion,  oySfc.*  Here 
1^^  J  both  their  clainies  commence  at  one  instant:  and  although 

sailnatant  est  unum  indivisibile tempore  quod  non  est  ieTHpus  PI.  Com.  in  Fal- 
JMC  pars  iemporis,  ad  quod  tamen  partes  temporis  connectuntur,  and  n^e"to*i'»  <»»c« 
that  instans  estfnis  unius  temporis  ft  principium  alterius  (i);  yet 
in  consideration  of  law  there  is  a  prioritie  of  time  in  an  instant,  as 
here  the  survivor  is  preferred  before  the  devise;   for  Littleton 
wth,  that  the  cause  is  that  no  devise  can  take  effect  till  afler 
the  death  of  the  devisor^  and  by  his  death  all  the  land  presently 
commeth  by  the  law  to  his  companion.    Whereby  it  appeareth, 
that  Littleton  by  these  words  post  mortem  et  per  mortem,  though 
they  jump  at  one  instant,  yet  alloweth  priority  of  time  in  the 
instant  wnich  he  distinguisheth  by  per  and  post.     And  the  reason  (Plowd.  958.  b. 
of  this  prioritie  is,  that  the  survivour  claymeth  by  the  first  feoffor  ■^°^-  3o-  a.) 
(as  hath  been  said)  and  therefore  in  judgment  of  law  his  title  is 
paramount  the  title  of  the  devisee,  and  consequently  the  devise 
▼Old,  and  the  rule  of  law  is,  that^'tw  accrescendi  pra/ertur  ultima 
voltmiati  (2). 

Two  fema  joyntenants  of  a  lease  for  yeares,  one  of  them  takcth  (Plowd.  418. 
husband  and  dieth,  yet  the  terme  shall  survive ;  for  though  all  ^  ^'p?: 
chattels  reals  are  given  to  the  husband,  if  he  survive,  yet  the  ^"'•^^•33) 
Mmvor  between  the  jo3rntenants  is  the  elder  title,  and  aner  the 

marriage 

(10)  Ace.  ant.  113.  a.  b.  as  a  reason  for  the  goodness  of  a  devise  by  husband 
to  wife. 

(1)  Therefore  in  Fitzwilliam's  case  6  Co.  32,  it  was  argued,  that  the  in- 
dulgence of  the  law  in  connecting  two  tim.es  to  make  one  instant  time  cannot 
be  extended  to  three  times.  See  post.  298.  a.  a  case  in  which  priority  of  time 
in  an  instant  is  allowed,  for  sake  of  saving  the  remainder  in  fee  of  a  rent  from 
the  e&ct  of  a  suspension  of  the  particular  estate. — [Note  68.] 

(2)  Ace.  as  to  goodify  Office  of  Exec.  ed.  1676.  p.  26.  Perk.  sect.  5^6. 
Swinb.  pa  Testfun.  part  3,  sect  6. 

Y  2 
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marriage  the  feme  continued  sole  possessed;  for,  if  the  husband 
dyeth,  the  feme  shall  have  it,  and  not  the  executors  of  the  hus- 
band (3).     But  otherwise  it  is  of  personall  goods. 
1 H.  5.  execu*         If  a  man  be  seised  of  a  house,  and  possessed  of  divers  heir- 
tors  108.  lomes,  that  by  custome  have  gone  with  the  house  from  heire  to 
.    heirc,  and  by  his  will  deviseth  away  the  heirelomes,  this  devise 
Is  void ;  for  as  Littleton  here  saith,  the  will  taketh  effect  after 
his  death,  and  by  his  death  the  heirlomes  by  ancient  custome 
are  vested  in  the  heire  (4),  and  the  law  preferreth  the  custome 
before  the  devise.     And  so  it  is  if  the  lord  ought  to  have  a  herriot 
when  his  tenant  dieth,  and  the  tenant  deviseth  away  all  his  goods, 
yet  the  lord  shall  have  his  herriot  for  the  reason  aforesaid.     And 
It  hath  been  anciently  said,  that  the  herriot  shall  be  paid  before 
f«]  Fleta  lib.  a,  the  mortuary,     [x]  Imprimis  autem  debet  quilibety  qui  testaveritf 
^p.  50.  (5)       dominum  suum  de  meliore  re  quam  habuerit  recognascere,  et  postea 
]bL6o°"  Brinon  ^^^^^^^^^  ^^  ^'^  meliore,  Sfc.  wherein  the  lord  is  preferred,  for 
fol.  178.  ^^&^  ^c  tenure  is  of  him.     This  dutie  to  the  lord  is  very  antient; 
Lamb.  foL  1 1§.   ^'^^  '^  ^^®  ^^^®  before  the  Conquest  it  is  said,  sive  quis  incurid^ 
58.                    sive  morte  repentind,Juerit  intestai  mortuus^  dominus  tamen  nuUam 

rerum  suarum  partem  (prceter  earn  qua; jure  debetur  herioti  nomine) 
sibi  assumito  (6).  In  the  Saxon  tongue  it  is  called  heregeaty 
as  much  to  say  (as  I  take  it)  as  the  lord's  [beste];  for  here  is 
lord,  and  gcat  is  [beste].     But  let  us  retume  to  Littleton, 


<t 


But  otherwise  it  is  of  parceners  seued  of  tenements  deviseaUc 
in  like  case  of  devise,  Sfc-  causd  qud  supra." 

The  reason  is  evident,  for  that  there  is  no  survivour  between 
coparceners,  but  the  part  of  the  one  is  descendible,  and  conse- 
quently may  be  devised. 


03*  Sect.  288.  ri86n 

yj  L  S  O,  it  is  commonly  said,  that  every  jointencnt  is  seised  of  the  land 

which  he  holdcth  Jointli/ {\)  per  my  ct  per  tout;  and  this  is  as 

much  to  sat/,  as  he  is  seised  by  every  parcel  I  and  by  the  whole,  S)'c.  and  this 

is  true,  for  in  every  parcell,  and  by  every  parcell  and  by  all  the  lands  and 

tenements^  he  isjoyntly  seised  with  his  companion  (2). 

Vide  Sect  697.  "  /t^^^t  ^^  ^^  commonly  said,  Sfc'*     That  is,  it  is  the  common 

opinion,  and  communis  opinio  Is  of  good  authoritie  in  law. 
A  communi  obsaxantid  non  est  reccde^idum  (3),  which  appeareth 
here  by  Littleton. 

"  Per 


^^ 


(3)  See  ant.  46.  b.  post.  351.  a.  and  the  case  of  a  purchase  by  husband  and 
wife  jointly,  the  former  being  a  villein,  in  a  Ro.  Abr.  733.  D.  pi.  a. 

(4)  Ace.  ant.  18.  b. 

(5)  It  should  be  cap.  57. 

(6)  See  this  same  passage  cited  ant.  1 76.  b. 
(1 )  8fc.  in  L.  &  M.  &  Roh. 

(•2)  ^c.  in  L.  &  M.  &  Roh. 

(3)  This  same  maxim  is  cited  post.  Q29.  b.  and  364.  b.  In  Wingate's  Max- 
ims 75^2,  there  is  a  variety  of  cases  collected  to  illustrate  the  application  of 
this  rule.      Otl^j^r  rules  immediately  coimccted  with  this  are^  that  communis 

error 
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**  Per  my  et  per  toitt.**     Et  sic  totum  tenet  et  nihil  tenet,  scil,  (Post.  350.  a. 
toham  eonjunctim,  et  nihil  per  se  separatim.     And  albeit  they  are  ^  Co.  66.  b. 
so  seised  (as  for  example,  where  there  be  two  joyntenants  in  ■  ^j^*""- ^^^ 
fee)  yet  to  divers  purposes  each  of  them  hath  but  a  right  to  ^^  ^  fo^i^ 
a  moitie ;  as  to  enfeoffe  give  or  demise,  or  to  forfeit  (4)  or  lose  Brinon  cap.  35. 
by  default  in  a  praecipe  (5).      If  my  villein  [y]  and  another  FIetalib.3, 
purchase  lands  to  them  two  and  their  heires,  i  may  enter  into  cap- 4- 

^'"^'v-  18KQ.bre.831. 

35  H.  6.  39.     Vide  the  second  part  of  the  institutes  upon  the  6  chapter  of  the  statata. 
de  bigamis.    Fleta  lib.  1,  cap.  a8.    40  Ass.  79.     48  £.  3.  16.  [y]  Vid.  6  £.  3.  4. 

7  £.4.  29.     11  £1.  Dyer  183.    (2  Co.  58.  a.    Cro.  Jam.  91.    1  LeoUk  47.) 

And  where  all  the  jo3mtenants  joyne  in  a  feoffment,  every  of 
tbem  in  judgment  of  law  doth  give  but  his  part  (6).    If  an  alien. 
and  a  subject  purchase  lands  joyntly,  the  king  upon  office  found 
shall  have  but  a  moity  (7).      Ana  Littleton  aflerwards  in  this 
Chapter  (8)  saith,  that  one  joyntenant  hath  one  moity  in  law,  and 
the  other  the  other  moitv.     And  therefore  if  two  joyntenants 
be  [z\  and  both  they  make  a  feoffment  in  fee  upon  condition,  [«]  PI.  Com.  ih 
and  that  for  breach  thereof  one  of  them  shall  enter  mto  the  whole,  Browning's  oik- 
yet  he  shall  enter  but  into  a  moitie,  because  no  more  in  judg-  (PostA^i^^a,) 
ment  of  law  passed  from  him  (9)  :  and  so  it  is  of  a  gifl  in  taile 
or  a  lease  for  life,  &c. 

Yet  every  joyntenant  may  warrant  the  whole;  [a]  because  a  [a]  Vide  the 
man  may  warrant  more  than  passeth  from  him  (10).  second  part  of 

If  two  joyntenants  make  a  feoffment  in  fee  [6]  and  one  of  the  ^**^  Institutes 
feoffors  dye,  the  feoffee  cannot  plead  a  feoffment  from  the  sur-  chaptcrof  the 
vtTor  of  the  whole,  because  each  of  them  gave  but  his  part ;  statute  of  biga- 
bat  otherwise  it  is  on  the  part  of  the  feoffee,  as  hath  been  said  mis. 
before.  [fc]i4E.4.5. 

And  where  two  joyntenants  be,  the  one  of  them  [c]  may  make  ^^Qs^hoT^- 
the  other  his  baylife  of  his  moity,  and  have  an  action  of  account  ,^5^ 
(11)  against  him.     And  one  joyntenant  \_d]  may  let  his  part  for.  [,]  21  E.3.C0. 
yeares  or  at  will  to  his  companion.  (Post.  200.  b.) 

If  two  jojrntenants  be  of  certaine  lands,  and  the  one  of  them  W  *  *  ^  3« 
by  deed  indented  [e]  bargaineth  and  selleth-  the  lands,  anjl  the  /poft^*    3  ^ 

335-  a)  W  6  E.  e.  tit.  FaitsinroU.  9  I3r.     (Cro.  Cha.  217.  569.     1  Co.  173.) 

other 


tnorjacitjus,  and  res  judicata  pro  veritate  hahetur,  and  also  that  minimi  mutanda 
sunt  qua  certam  interpretationem  habueru7it,  as  to  which  see  post.  3G5.  a. 
Hob.  147.  Wing.  Max.  758,  and  ant.  52.  b.  in  the  margin. — In. a  late  ecclesi- 
astical case  of  great  importance,  in  whicli  bonds  of  resignation  were  condemned 
by  the  supreme  court  of  appellant  jurisdiction,  these  four  maxims  appear 
to  me  to  have  included  the  chief  topic  of  argument  in  favour  of  such  bonds. 
—[Note  69,] 

(4)  Ace.  as  to  copyholders  being  jointenants  Calthrope's  Reading  97..   Kitch. 
French  ed.  82.  a. 

(5)  Se6  ant.  125.  b. 

(6)  Ace.  11  H.  7.  a.  pi.  .5. 

(7)  See  ant.  18b,  and  note  2,  there 
(S)  Post.  Sect.  291. 

(g)  See  ant.  47.  a.  &  post.  214.  a.  the  case  of  a  lease  by  two  jointenants 
with  reservation  of  rent  to  one,  and  the  difference  there  taken  between  such  a 
lease  by  parol  and  one  by  deed  indented.    See  also  Dy.  263.  a. 

(10)  See  post  Sect.  700. 

(11)  See  ant.  172.  a. 

^3 
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other  joyntenant  dyeth,  and  then  the  deed  is  inroUed,  there  shall 
passe  nothing  but  the  mmty  which  the  bargainor  had  at  the  time 
of  the  bargain  (12). 

Sect.  289. 

j^LSOy  if  two  joyntenanis  be  seised  of  certain  lands  in  fee  simple, 
and  the  one  letteth  that  to  him  belonseth  to  a  stranger  for  terme  of 
forty  yeares,  and  dyeth  before  the  terme  beginneth,  or  within  the  terme, 
in  this  case  after  his  decease  the  lessee  may  enter  and  occupie  the  moitie 
let  unto  him  mring  the  terme^S^c,  although  the  lessee  had  never  the  possession 
thereof  in  the  life  of  the  lessor j  by  force  of  the  same  lease,  6^'c.  And  the 
diversitie  betweene  the  case  of  a  grant  of  a  rent  charge  (1)  [aforesaid,  and 
this  case,  is  this.  For  in  the  grant  of  a  rent  charge  oy']  a  joyntenant,  8^c. 
the  tenements  remaine  alwayes  as  they  were  before,  without  this,  that  any 
hath  any  right  to  have  any  parcel  of  the  tenements  but  they  themselves, 
and  the  tenements  are  in  the  same  plight  as  they  were  before  the  charge, 
S^c.  But  where  a  lease  is  made  by  a  joyntenant  to  another  for  terme  of 
yeares,  8fc.  presently  by  force  of  the  tease  the  lessee  hath  rieht  in  the  same 
land,  (videlicet)  of  all  that  which  to  the  lessor  belongeth,  and  to  have 
this  by  force  of  the  same  lease  during  his  terme  (2).  And  this  is  the  <fi- 
versitie  (3). 

"   'D  Y  force  of  the  same  lease,  Sfc** 
[/]  Vld.  Sect.  ^y  ^is  Sfc*  IS  implyed,  Fy*]  that  where  our  author  speak- 

386.  &  660.  £c  eth  of  joyntenants  seised  in  fee,  that  so  it  is  if  two  be  seised 

Sect.  9.  for  life,  and  one  make  a  lease  to  begin  presently  or 

«Ro  Abr  80)  ^  injfuturo,  and  dieth,  this  lease  shafi  binde  the  sur-  Pi 8671 

Iff]  li  H.^lto.  y*v°^'  ^  *^  *^*^  ^^^  adjudged  (4).     [g\  And  if  one  L  5^  J 

14  H.  8. 6.  joyntenant  grant  vesturam  terns ^  or  herbagium  ierrce,  for 

17  £.4. 6.  a.  yeares,  and  dieth,  this  shall  binde  the  survivor ;  for  such  a  lessee 
9  H.  6.  53.  jjath  right  in  the  land.     So  it  is  if  two  joyntenants  be  of  a  water, 

14  H  7  4^         ^"^^  ^®  ^^^  granteth  the  several  pischary. 

18  £.  3.  execution  56.  11  D.  Dy.  285.  Piow.  Com.  160.  a.  Temps  E.  1.  Ass.  429. 
so  H.  6. 4.    7  H.  7. 13.    10  H.  7. 24.    (Ant.  4.  b.) 

'<  The  one  letteth.**    If  two  joyntenants  be  of  an  advowson, 
[fc]6E.3.  and  [^]  the  one  presentetli   to    the  churchy  and  his  clerke   is 

7E^Qo  ai  admitted  and  instituted,  this  in  respect  of  the  privity  shall 
17E.3.  37.  b.  ^^^  P"^  ^^  other  out  of  possession  (5);  but  if  that  joyn- 
sa  £.  3. 9.  tenant  that  prcsenteth  dieth,  it  shall  serve  for  a  title  in  a  quare 

S0E.3. 16.  impedit  brought  by  the  survivor  (6).  But  yet  if  one  joyntenant 
11  H.4.54. 

15  £.  3.  Dar.  presentment  11.  10  £.  4.  94.  1  H.  7.  1.  b.  a  II.  3.  Quar.  Imp.  10a. 
9  El.  \)y,  259.  36  H.  8.  Br.  present.  27  H.  8.  fo.  1 1.  5  H.  7.  8.  6  E.  4. 10.  b. 
Doct.  flc  Stud.  116.      34  H,  6.  40.     20  E.  3.  Quar  Imp.  63.      F.  N.  B.  34.  V.      (2  lio. 

Abr.  355.)  or 

(12)  See  ant.  147.  b. 

(1)  The  following  words  between  brackets  not  in  L.  &  M.  nor  Roh. 

(2)  life  instead  o^tenne  in  L.  &  M.  &  Roh. 

(3)  S^c.  in  L.  Ik  M.  &  Roh. 

(4)  See  ace,  Cro.  Jam.  91.  &  2  Brownl.  175. 

(5)  See  post.  243.  a.  249,  a. 

(6)  Ace.  more  fully  2  Inst.  365.  According  to  F.  N.  B.  34,  the  law  is  the 
same  between  coparceners^  which  agrees  with  lord  Coke's  doctrine  about  them 
in  2  Inst.  365,  and  post.  24:3.  a.    See  further  the  case  of  usurpation  of  a  right 

of 
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or  tenant  in  common  present,  or  if  they  present  severally,  the 

ordinary  may  either  admit  or  refuse  to  admit  such  a  presentee, 

unlesse  they  joyn  in  presentation,  and  after  the  sixe  moneths  he 

msLj  in  that  case  present  by  lapse  f  7). 

But  if  two  or  more  coparceners  be,  [t]  and  they  cannot  agree  rn  Bract  H.  4, 

to  present,  the  eldest  shall  present ;  and  if  her  sister  doth  disturbe  h>.  238. 245.347. 

her,  she  shall  have  a  quare  impedit  against  her ;  and  so  shall  the  ^^t.  fb.  223. 

issue  and  the  assignee  of  the  eldest,  and  yet  he  is  tenant  in  com-  ^^  ^'g  v^"^' 

mon  with  the  youngest  (8).     And  in  the  same  manner  the  tenant  Q^^ar.Imp.  ^76. 

by   the  curtesie  of  the  eldest  shall  present*    But  if  there  be  38  Jf .  6. 9. 

foure  coparceners,  and  the  eldest  ana  the  second  present,  and  19  £.3.16.50. 

the  other  two  present  joyntly  or  severally,  the  ordinary  may  S.'J;^^^*^*  «. 

revise  Uiem  all;  for  the  eldest  did  not  present  alone,  but  she  fpio^^g^  b. 

and  one  other  of  her  sisters*    But  now  let  us  retume  to  Lit-  333,  a.    10  Co. 

deton  (9).  135-  b.    1  Ro. 

Abr.  34©.      F.  N.  B.  33  E.     Ant.  166.  b.      Post.  243.  a.  &  Sect.  299.) 

flBT'l  ^  Sect.  290. 

A  LSOf  joyntenants  {if  they  wilt)  may  make  partition  between  them^ 
and  the  partition  is  good  enough ;  but  they  shall  not  be  compelled 
to  do  this  by  the  law;  but  if  t key  will  make  partition  of  their  own  will 
and  agreement,  the  partition  shall  stand  in  force, 

**  JIf -^  Y  ^^^  partition:*    But  this  partition  must  be  ^k]  by  (Post.  198.  b.) 
"^    deed,  as  nath  been  said  before.    But  joyntenants  for  I'^J  Vid.Scct. 
jeares  may  [/]  make  partition  without  deed.  ?^^'  ^^[^ 

F.N.B.62.C) 
"  They  shaU  not  k compdled:*    This  is  true  regularly;  but,  [/]  18 El. Dyer 
by  the  custome  of  some  cities  and  boroughs,  one  joyntenant  or  3&o. 
tenant  in  common  may  compell  his  companion,  by  writ  of  par- 
tition  grounded  upon  the  custome,  to  make  partition  (1).     But 
smce  Littleton  wrote  jointenants  and  tenants   in  common  ge- 
nerally are  compellable  to  make  partition  by  writ  framed  upon 
the  statutes  [m]  of  31  &  32  H.8.  as  before  hath  been  said  (2).  [^■'i^    gJH.S. 

ca.  32.  Vid,  Scot.  264.  247.  259!.  Mich.  16  &  17  FJ.  1.  340.  inter  Harris  &  Eden 
adjudge,  ace.  l8£L  Dy.350.  b.  Vi<}e  before  in  the  Chapter  of  Partitiun,  many  bookes 
cited  Gonceniixkg  this  matter.  (Ant.  175.  a.  Sect.  250.  Mo.  29.  Dy.  350. 
Ant.  197.  b.)  3  £.  3.  ^.  F.  N.  B.  9.  b.  7  Ass.  10.  7  E.  3.  29.  10  Ass.  17. 
10  £.3.  40.  43.  12  Ass.  15.  17.  12  K.  3.  judgement  102.  20  £.  3.  Ass.  62. 
a8  Ass.  35.  23  Ass.  10.  7  H.  6.  4.  19  H.  6.  43.  3  E.  4.  10.  Vid.  Sect  247. 
Brit.  fo.  1 12.  lib.  6.  fb.  la  &  13.    Morriee's  case. 

And 

of  presenting  ant.  149.  a.     See  also  the  case  of  attornment  to  one  of  two 
joyntenants,  post  Sect  566.  Add  5  Co.  97.  b. — [Note  70.] 

(7)  See  5  H.  7,  8.  a.  Bum.  Ecc.  L.  tit.  advamoiif  Wats.  Compl.  Incumb.  c.  8. 

(8)  See  my  note  on  this  subject  ant  166.  b.     Hob.  1 19.  Dy.  55.  a^ 

(9)  See  further  on  presentation  where  more  than  one  have  an  interest  in 
an  advowson,  2  Gibs.  Cod.  ist.  ed.  804.  ant  17.  b.  18.  a.  17  Vin.  Abr.  325. 
Mallorr's  Quare  Impedit  71 » to  75. 

(1)  For  instances  of  such  custcun,  see  for  London  F.  N.  B.  612.  b.  and  for 
gavelkind  land  ant  Sect.  265,  and  Robins,  on  Gavclk.  108. 

(2)  Ant  169.  a. — In  a  Coke  upon  Littleton  I  have,  there  is  the  following 

note 

*  ItAould  be  Sect.  250,  at  it  uems.    See  the  note  below* 

t  Pnhably  Sect,  250  and  the  Comment  thereon  toere  intended  to  be  rrferred  to ;  for  Sect.  259 
treatt  if  the  period  vhen  infantt  are  said  to  attain  their  fuU  age,  and  u  juite  irrelevant  to 
tht  ml^ect  ef  partitimi, 

»4 
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And  albeit  they  bd  now  compellable  to  make  partition,  yet  seeing 
they  are  compellable  by  writ,  they  must  pursue  the  statutes,  and 
cannot  make  partition  by  parol,  for  that  remaines  at  the  common 
law.  And  by  Littletons  authoritie herein  it  seemeth  to  me,  that 
if  one  joyntenant  or  tenant  in  common  disseise  another,  and  the 
disseisee  bring  his  assise  for  the  moytie,  that  in  this  case,  though 
the  plaintife  prayeth  it,  yet  no  judgement  shall  be  given  to  hold 
in  severaltie,  for  then  at  the  common  law  there  might  have  beene 
by  compulsion  of  law  a  partition  between  joyntenants  and  tenants 
in  common,  and  by  rule  oflaw  the  plaintife  must  have  judgement 
according  to  his  pleint  or  demand, 
[n]  ag  E.  3.  If  two  joyntenants  be  [n]  of  land  with  warranty,  and  they 

tit.  Garr.  make  partition  by  writing,  the  warrantie  is  destroyed ;  but  if  they 

make  partition  by  writ  of  partition  upon  the  statute,  the  war- 
rantie remaines,  because  they  are  compellable  thereunto  (3). 


Sect.  291. 

y^f  LSOf  if  ajoynt  estate  be  made  of  land  to  a  husband  and  wife  aitd 
to  a  third  person^  in  this  case  the  husband  and  wife  have  in  law  in 
their  right  but  the  moity,  (4)  [and  the  third  person  shall  have  as  much  as 
tfie  husband  and  wife,  viz,  the  other  moity,  ^c]  And  the  cause  is,  for 
that  the  husband  and  wife  are  but  one  person  in  taw,  and  are  in  like  case 
as  if  an  estate  be  made  to  two  jointenants,  where  the  one  hath  by  force 
of  the  joynture  the  one  moity  in  law,  and  the  other,  the  other  moity,  S^c, 
(1)  //I  the  same  manner  it  is  where  an  estate  is  made  to  the  husband  and 
wife  and  to  txco  other  men,  in  this  case  the  husband  and  wife  have  but 
the  third  part,  and  the  other  two  men  the  other  two  parts,  S^c,  causa  quk 
supra. 

7LT0RE  shall  be  said  of  the  matter  touching  join  tenancy,  in  the  Chapter 
of  Tenants  in   Common,   and  Tenant  by   Elegit,  and  Tenant  by 
Statute  Merchant, 

(Post.agg.b.       "  H^HE  husband  and  tuife  have  in  latv  in  their  right  but  the 

351.  a.    2  Co.  moity,  Sfc**    JVUliam  Ode  and  Joane  his  wife  [0]  purchased 

68.) 

[0]  Micb.  33  E.  3.  coram  rcge  Salop,  in  Thetaur.    (Post.  326.  a.  1  Ro.  Abr.  388, 

389.  9C0.140.) 

lands 


note  on  the  extent  of  the  statutes  of  31  and  32  H.  8.  "  Adjudged  by  St.  John 
"  chiefe  justice  and  Windham  and  Archer  justices,  Hillary  1659  *^  ^^®  common 
**  bench,  in  the  cause  between  Major  and  the  lord  Coventry,  that  a  tenant  by 
"  elegit  may  have  a  writ  of  partition  by  tlie  statute  of  3a  H.  8,  and  it  is  within 
•*  the  meaning  thereof."  Tliis  is  followed  with  a  reference  to  Cro.  Cha.  44, 
where  it  is  said,  that  the  statute  dotli  not  extend  to  copyholds. — [Note  71.] 

(3)  Ace.  ant.  1G5.  a.  and  b.  as  to  parceners,  because  they  are  compellable  to 
make  partition  at  common  law.  See  the  case  of  aid  between  parceners  after 
partition,  aat.  174.  a.  and  b. 

(4)  The  words  following  between  brackets  not  in  L.  and  M.  or  Rob. 
(1)  No  Sfc.  in  L.  and  M.  or  Roh, 
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lands  to  them  two  and  their  heires ;  after  WiUiam  Ode  was  at- 
tainted of  high  treason  for  the  murther  of  the  king's  father  E.  2. 
and  was  executed ;  Joan  his  wife  survived  him ;  £.  3.  granted 
the  lands  to  Stephen  de  Bitterly  and  his  heires :  John  Hatokins 
the  heire  of  the  said  Joan  in  a  petition  to  the  king  discloseth  this 
whole  matter,  and  upon  a  scirejacias  against  the  patentee 

Cj^g'?']!  hath  judgement  to  recover  the  ^  lands,  for  the  reason 
t     'j  here  yielded  by  our  author. 
But  if  an  estate  be  made  to  a  man  and  a  woman  and  Vide  Sect.  665. 
their  heires  before  marriage,  and  after  they  marry,  the  husband 
and  wife  have  moities  between  them,  which  is  implyed.  in  these 
words  of  our  author,  husband  and  wife  (s). 

"  But  one  person  in  law'*     Bract,  saith  [pi\  vir  et  uxor  sunt  [p]  Bract,  li.^ 
ouasi  unica  persona,  quia  caro  una  et  sanguis  unus  (3).     It  hath  ^:4*^-  *®H-j. 
oeen  said,  that  if  a  reversion  be  granted  to  a  man  and  a  woman  Sj^^^  ^^ 
and  their  heires,  and  before  attornment  they  entermarrie,  and  Xok^s^case. 
then  attornment  is  n\ade,  that  the  husband  and  wife  shall  have  no  pi.  Com.  483. 
moities  in  this  case  (4),  no  more  than  if  a  charter  of  feofiiuent  be  Nichols  case, 
made  to  a  man  and  a  woman,  with  a  letter  of  atturnie  to  make 
livery,   they  entermarry,  and  then   liverie    is   made  secundum 
Jbrmam  charta,  in  whicn  case  it  is  said  that  they  have  no  moities. 
But  certain  it  is,  that  if  a  feoffinent  were  made  before  the  stat  of 
2/  H.  8.  of  uses  to  the  use  of  a  man  [q]  and  a  woman,  and  their  [9]  4Mar.Djer 
heirs,  and  they  entermarry,  and  then  the  statute  is  made,  if  the  M9-    3  Mar. 
husband  alien  it  js  good  for  a  moity ;  for  the  statute  executes  the  ^^^  ^^^'      ' 
possession  according  to  such  qualitie,  manner,  forme,  and  con-  ^    '       ^^ 
diti(Hi,  as  they  had  in  the  use,  so  as  though  it  vest  durine  the 
coverture,  yet  the  act  of  parliament  executes  severall  moieties  in 
them,  seeing  they  had  several  moities  in  the  use  (5). 

If  an  estate  be  made  to  a  viileine  and  his  wife  [r]  being  free,  [r]  40  A39.  p.  7. 
and  to  their  heires,  albeit  they  have  severall  capacities,  viz.  the 
viileine  to  purchase  for  the  benefit  of  the  lord,  and  the  wife  for 
her  owne,  yet  if  the  lord  of  the  viileine  enter,  and  the  wife  sur- 
viveth  her  husband,  she  shall  injoy  the  whole  land,  because  there 
be  no  moities  between  them. 

A  man  makes  a  lease  to  A,  and  to  a  baron  and  feme,  viz.  to  A. 
for  life,  to  the  husband  in  taile,  and  to  the  feme  for  yeares,  in  this 
case  it  is 'said,  that  each  of  them  hath  a  third  part  in  respect  of 
the  severaltie  of  their  estates. 

If  a  feoffinent  be  made  to  a  man  and  a  woman  and  their  heires 
with  warrantie,  [*]  and  they  entermarrie,  and  after  are  impleaded  W  Pl.Com.48^. 
and  vouch  and  recover  in  value,  moities  shall  not  be  between  NichoU  caic. 
them ;  for  though  they  were  sole  when  the  warrantie  was  made, 
notwithstanding  at  the  time  when  they  recovered  and  had  execu- 
tion they  were  husband  and  wife,  in  which  time  they  cannot  take 
by  moities. 

Albeit 


(2)  See  ace.  as  to  this  difierencc  between  a  joint  estate  to  husband  and  wife 
before  marriage  and  one  after,  Calthrope*s  Read,  on  Copyh.  9a.  F.  N.  B.  194.  B. 
See  further  case  of  Butler  and  Baker  3  Co^  the  case  of  Margery  More  ant. 
133.  a.  the  case  of  4  Ass.  4,  cited  in  1  Ro.^Abr.  271,  and  the  case  of  Ward  and 
Walthew  Yelv.  101. 

(3)  See  ant.  112.  a.  where  the  same  passage  fVom  Bracton  is  cited. 

(4)  See  ace.  post.  310.  a.  and  there  tne  doctrine  is  more  positively  expressed. 
See  further  the  case  of  a  lease  for  life  to  baron  and  feme  and  afterwards  Con- 
firmation, post.  299.  b. 

(5)  SeeDy.  2oo,a« 
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10  H.  7.  so. 


[q  11 E.  3. 

CBi  in  vita,  9. 
16  £.  3.  ibid. 
S6  £.  3. 2b.  90. 
35  An.  pli  15. 
91 116.  titbit 
congetble  54. 
19  H.  6. 45. 
f.  N.  B.i93.k. 


Vide  Sect.  30a. 
^Oit  3^7.  b.) 


•  Vide  the  sta- 
tute of  3a  H.  8. 
s.    It  if  no  dis- 
oontinuaQce  at 
tiiis  day. 


[tt]  PI.  Com. 
419.    Blnatdio 
bridge's  4 


Albeit  btroB  and  feme  (as  LiUlekm  here  saith)  be  one  penon 
in  law,  to  as  neither  of  them  can  give  any  estate  or  interest  to 
the  other  (6),  yet  if  a  charter  of  feoffiooent  be  made  to  the  wife, 
the  fauflbaM  as  attumey  to  the  feoffor  may  make  liverie  to  the 
wife  (7) ;  and  so  a  fene  covert,  that  hath  power  to  sell  land  by 
will,  may  sell  the  same  to  her  husband,  because  they  are  but 
instnmients  for  otheis,  and  the  state  passeth  from  the  feoffor  ot 
devisor. 

If «  hosbnnd,  wife,  and  a  third  person  purchase  lands  to  them 
and  dieir  heires  [t]  and  the  husband  before  the  statute  of  32  H.  8* 
oap.  1,  had  alieaeid  the  whole  land  to  a  stranger  in  fee,  and  died, 
the  wife  and  the  other  joyntenant  were  jo3n:itenants  of 
the  right,  and  if  the  wm  (^  had  died,  Uie  other  jovn-  p[337| 
tenant  should  have  had  the  whole  right  by  sunrivor  (1),  I  |.  J 
for  that  they  might  have  joined  in  a  writ  of  right  (3 ), 
and  the  discontinoance  should  not  have  barred  the  entrie  of  the 
(MTvivor,  for  that  he  cUmned  not  under  th^  discontinuance,  but 
by  ttm  title  paramount  above  the  same  by  the  ferst  feoffiementO), 
which  is  worthie  of  observatioiu  But  if  the  hu^MUid  had  made  a 
fBoffinent  in  fee  but  of  the  moity,  and  he  and  his  wife  bad  dyed, 
Acsr  aioity  should  not  have  survived  to  the  other. 

And  for  the  better  understandtng  of  this  diversity  divers  things 
•re  woiihv  of  observation. 

First,  that  a  right  of  action  and  a  right  of  entrie  may  stand  in 
joyntore ;  fer  at  the  commoii  law  the  tuienation  of  die  fausbaoA 
was  a  discontiiiuance  to  the  wife  of  the  one  moity,  and  a  di»- 
mism  of  the  other,  ao  as  after  te  deatib  of  the  husband,  the  wife 
faadi  a  right  of  actkm  to  the  one  moity,  and  the  oAer  joyntenant 
a  right  <»  entrie  mto  the  other,  bat  toey  are  joiotenantB  of  tke 
right,  becaasethey  nmyjoyneinawritdf  right. 

Secondly,  that  a  right  of  actiob  or  a  bare  right  of  entrie  cannot 
atand  in  joynt«re  widia  freehold  or  inheritance  in  possession,  and 
therefore  &  the  husband  make  a  feoffment  of  the  moitie,  diis  was 
n  discontiaiuanoe  of  that  moity,  *  and  dw  other  jointsenant  re- 
mained in  possession  of  the  freehold  and  inheritance  of  the  other 
moity,  which  for  the  time  was  a  severance  of  the  jointure  (4) ; 
and  io  am  all  the  books,  vdiich  seemed  to  varie  amongst  Uiem- 
•ehas,  clearly  reconoQed. 

If  two  joyntenants  be  of  a  rent,  and  the  one  of  them  disseise  the 
tenant  of  the  land,  [u]  this  is  a  sevenmce  of  the  joynture  for  a 
time;  fev  Uie  moitie  cf  the  rent  is  suspended  by  unitie  of  potees- 
sion  (5),  and  therefore  cannot  stand  in  joynture  with  the  ofther 
v^Mc  m  possession.  And  this  is  to  be  observed,  that  there  riudl 
never  be  any  survivor,  unless  the  thing  be  in  joynture  at  the 
instant  of  the  death  of  him  that  £rst  dyeth  (6):  for  the  rule  is, 
nihil  de  re  accrescit  ei,  qui  nihil  in  re  quandojus  accreseeret  kabe^ 

Also 


6)  Aco.  anu  1 1 2.  a.  and  observe  note  6,  there. 

71  Acc^ant.  52.  a. 

1 )  Ace.  ft  Ko.  Abr.  88.  D.  pi.  3. 

3 1  See  post.  337.  a. 

3)  See  post.  364.  b.  and  ant  185.  a. 

^4)  Ace.  post.  337. b. 

^51  See  ant.  148.  b. 

6)  Ace  post.  193.  a. 


L.3.  C. 3.  Sect  291-    Of  Joyntenants,  [188,  a. 

Alfloifa  man  denketh  lands  to  two,  to  have  and  tohoU  to  the 
one  for  life,  and  tbe  other  for  yeares,  they  are  no  joyntenants ;  ibr  46  £.  3.  ai. 
a  state  of  freehold  cannot  stand  in  joynture  with  a  tenne  for  19  H.  6. 45. 
yeares :  and  a  reversion  upoa  a  freehold  cannot  staad  in  ic^ntare  37  H.  8.  8. 
with  a  freehold  and  inheritance  in  possession,  as  shall  be  said  in  3  £-4- 10.  . 
the  next  Chapter  (7).    Neither  can  a  seisin  in  the  right  of  a 
politique  capacity  stand  in  joynture  with  seisin  in  a  natural 
capacity,  as  shall  be  said  hereafter  (8). 

if  two  femes  be  joyntly  seised,  and  they  take  barons,  and  the 
barons  jo3me  in  an  alienation  and  dye,  the  wives  are  jo3mtenants 
•f  the  right,  and  may  jo^e  in  a  writ  of  right ;  and  yet  they  may 
have  sererall  writs  of  cut  in  vita  at  their  election ;  but  when  they 
have  recovered  in  those  severall  writs,  they  shall  be  J03mtenant8 
againe.  But  if  the  barons  had  aliened  severally,  this  had  been  a 
severance  of  the  joynture  for  a  time,  for  the  reason  abovesaid. 

If  two  joyntenants,  the  one  for  life,  and  the  other  in  fee,  lose 
by  defiuilCy  the  one  shall  have  a  writ  of  right,  and  the  other  a 
mibd  a  dejforceat;  and  yet  when  they  have  severally  recovered 
they  shall  be  jojmtenants  a^ne  (9).  So  it  is  if  two  joyntenants 
be  disseised,  and  an  assise  is  brought,  and  the  one  is  sommone4 
and  severed,  and  the  other  recover  the  moitie,  and  after  another 
dmwt  is  brought,  and  he  that  recoverelh*  is  summoned  and 
severed,  and  m&  other  recover,  albeit  they  severally  recover,  yet 
ther  are  joyntenants  againe  ( 10). 

And  in  all  cases  where  the  joyntenants  pursue  one  jovat  TidLita^. 
remedy,  and  the  one  is  suimnoned  and  severed  and  the  other  BMuitter,tbe 
recover,  he  that  is  sommoned  and  severed  shall  enter  with  him ;  j!^^^^ 
bat  where  ibeir  remedies  be  severall,  there  the  one  shall  not  enter  ^^h  6ta!^ 
with  the  other,  tiH  both  have  recover^ :  and  the  same  law  is  of  ^  h!  i^tlt. 
coparceners.    If  lands  [to]  be  demised  for  life,  the  remaiiMier  to  Entre  con- 
the  rieht  heires  of  J.  S.  and  of/.  N.    L  S.  hath  issue  and  dieth,  g^^^le* 
and  after /.N.  hath  issue  and  dieth,  the  issues  are  not  joyn-  4^8-si-l'* 
tenants,  because  the  one  moity  vested  art  one  time,  and  the  other  %j  TLe.\ 
moity  vested  at  another  time  (1 1).     And  yet  in  some  cases  there   [10134  £•  3-  sd* 
auy  be  joymtenants,  and  yet  the  estate  may  vest  in  thvat  at  1^  £.  3.  s8. 
severall  times.  38  £.  3- 

If  a  man  [x]  make  a  f^ofement  in  fee  to  the  use  of  himselfe  V^^i^v^'^;; 
and  of  such  wife  as  he  shoald  afterwards  marrie,  for  terms  of  Brent'icaM(i2> 
their  lives,  and  after  he  taketh  wife,  they  are  jo3mtenaatay  and 
yet  they  come  to  their  estates  at  severall  times  (13). 

*  "  recoTereth*'  teem  to  he  here  iruerted  for  recorerad.    See  Mr.  Rkto't  Intr,  p.  118. 

And 


7^  Post.  Sect.  30a,  near  the  end. 
'S)  BMt.  Sect.  997. 
9)  See  post.  214.  a.  and  Bro.  Abr.  jointenanH  6, 

(10)  A  Uhe  case  of  parceners  is  stated  before,  and  resolved  m  the  saa^e  wlj> 
Ant.  164.  a.    See  furUier  19  H.  6. 45.  b. 

(11)  For  other  cases,  where  jWn^  words  are  construed  to  operate  ieoeraUy 
for  the  like  reason,  see  the  ars;uments  in  mr.  justice  Windham's  case,  5  Co.  7.8. 

(12)  It  \sfin  Dy.  339.  b.  pT.  48,  but  without  any  name.  It  is  also  mqdi  at 
large  in  2  Leon.  14. 

(13)  See  contra  as  to  an  estate  at  common  laxo^  the  case  of  a  gift  to  one  and 
his  children  ant  9.  a.  The  reason  of  the  difiPerenoe  ist^  that  in  Uie  case  of  the 
tue  the  estate  is  vested  and  settled  in  the  feoffees  tUl  the  futuf  e  use  comes  in  to 
esse.  See  further  as  to  this  difference  and  the  reason  of  it,  1  Co.  lOO.  b«  101  •  ^ 
and  Dy.  374.  b. — [Note  72.] 
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And  80  it  18  if  I  disseise  one  to  the  use  of  two,  and  the  one 
agrees  at  one  time,  and  the  other  at  another,  yet  they  are  joyn- 
tenants. 

In  this  Section  are  three  Sfc.  The  first  and  second  are  at 
large  explained  before ;  the  last  is  intended  where  more  parties 
take  than  three. 


c3-  CiiAr.  4.  ri887| 

(Noy  13.)    OfTenants  in  Common.         Sect.  292. 

n^ENANTS  in  Common  are  they,  tchich  ha,ve  lands  or  tenements  in 
fee  simple,  fee  taile,  or  for  terme  of  life,  S^c.  and  they  have  such  lands 
or  tenements  by  severall  titles,  and  not  by  a  joynt  title,  and  none  of  them 
know  of  this  his  severall,  but  they  ought  by  tKe  law  to  occupie  these  lands 
or  tenements  in  common,  and  pro  indiviso  to  take  the  profits  in  common. 
And  because  they" come  to  such  lands  or  tenements  by  severall  titles,  and 
not  by  one  joynt  title,  and  their  occupation  and  possession  shall  be  by  law 
between  them  in  common,  they  are  called  tenants  in  common.  As  if  a  man 
infeoffe  twojoyntenants  injke,  and  the  one  of  them  alien  that  which  to  him 
belongeth  to  another  in  fee,  now  the  alienee  and  the  other  Jointenant  are 
tenants  in  common;  because  they  are  in  such  tenements  by  severall  titles, 
for  the  alienee  commeth  to  the  moytie  by  thefeoffement  of  one  of  the  joyn-- 
tenants,  and  the  other  joyntenant  hath  the  other  moitie  by  Jorce  of  the 
first  feoff ement  made  to  him  and  to  his  companion,  &ic,  (i)  And  so  thetf 
are  in  by  severall  titles,  that  is  to  say,  by  severall  feoffments,  l^c.  (2) 

Fl^. li. 3. ea.  4.      Tl T TL ETON  having  spoken  of  parceners,  whicli  are  onely 

by  descent,  and  of  joyntenants,  which  are  onely  by  purchase 
and  by  joint  title,  speaketh  now  of  tenants  in  common,  which 
may  be  by  three  meanes,  viz.  by  purchase,  by  descent,  or  by 
prescription,  as  hereafler  in  this  Chapter  shall  appeare  (3). 

^'' Or  for  term  of  life,  Sfc"  Here  Sfc,  implyeth  Tj  89TT 
pur  terme  d'auter  vie,  or  for  tearra  of  yeares,  or  for  any  I  «  J 
other  fixed  estate  in  the  land. 

And  here  it  appeareth,  that  the  essential  difference  between 
joyntenants  and  tenants  in  common  is,  that  joyntenants  have  the 
lands  by  one  joint  title  and  in  one  right  (1)  f,  and  tenants  in  com- 
mon by  severall  titles,  or  by  one  title  and  by  severall  rights; 
Mde  Sect.  396.    which  is  the  reason,  that  joyntenants  have  one  joint  freehold,  and 

tenants  in  common  have  severall  freeholds.    Onely  this  propertie 

is 


(1)  No  8^c.  in  L.  and  M.  or  Roh. 
(a)  No  8^0.  in  L.  and  M.  or  Roh. 

(3)  See  Sect.  3io»  which  gives  an  instance  of  tenancy  in  common  by 
prescription. 

(1)  f  See  post.  399.  b.  the  first  line. 
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is  common  to  them  both,  viz*  that  their  occupation  is  individed^ 
and  neither  of  them  knoweth  his  part  in  severaJl. 

The  example  that  Littleton  putteth  in  this  Section  is  per- 
spicuous, and  needeth  no  explication. 

Sect.  293.  (M^]-^-) 

j^ND  it  is  to  be  understood,  that  when  it  is  said  in  any  booJce  that  a 
man  is  seised  in  fee,  without  more  saying,  it  shall  be  intended  in  fee 
simple;  for  it  shall  not  be  intended  by  this  word  (in  fee)  that  a  man  is 
seised  in  fee  tayle,  unlesse  there  be  added  to  it  this  addition,  fee  tayle,  S^c. 

npHIS  is  evident,  and  secundum  exceUentiam  it  shall  be  taken  for  Vide  derant 

the  highest  and  best  fee,  and  that  is  fee  simple.  ^^-  99-    ^ 

°  ^  (Ant.  73.  a.) 

**  Addition,  fee  tayle,  S^c,*'  Here  is  impljed  a  maxime  in  law^ 
viz.  that  additio  probat  minoritaiem,  as  it  is  vulgarly  said,  the 
younger  son  giveth  the  difference  ( 12 ). 

Sect.  294. 

ALSO,  if  three  joyntenants  be,  and  one  of  them  alien  that  which  to 

him  belof^eth  to  another  man  in  fee,  in  this  case  the  alienee  is  tenant 

in  common  with  the  other  two  joyntenants:  but  yet  the  other  twojoyn-- 

tenants  are  seised  of  the  two  parts  which  remain  (3)  joyntly{^),  ana  of 

these  two  parts  the  survivor  between  them  two  holdeth  place,  S^c,  (4) 

'Phis  needeth  no  explication,  onely  the  <^c.  in  the  end  of  this 
Section  impljeth,  that  the  same  law  is  where  there  be  more 
Joyntenants  than  three. 


ri89T  (d-  Sect.  295. 

JL  SO,  if  there  be  two  joyntenants  in  fee,  and  the  one  giveth  that  to 
him  belongeth  to  another  in  tayle,  (1)  [and  the  other  giveth  that  to 
him  belongs  to  another  in  tailed  the  donees  are  tenants  in  common,  8fc. 

T'HE  ^-c.  in  the  end  of  this  Section  iraplyeth,  that  so  it  is  when  Vide  Sect  300. 

a  lease  for  life  or  pur  outer  vie  is  made,  for  in  that  case  also 
tlie  lessees  are  tenants  in  common. 

Sect. 


(2)  The  difference  of  arms   is  meant.     See  more  particularly  as  to  this 
ant.  140.  b. 

'3 J  which  remain  ot  in  L.  &  M.  or  Roh. 
^4  j   No  Sfc.  in  L.  and  M.  or  Roh. 
[s)  See  Sect,  304  &  312. 
1)  The  words  between  brackets  not  in  Lt  and  M •  or  Roh. 
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Sect.  296. 

J)  UT  if  lands  be  given  to  two  men,  and  to  the  keires  of  tlieir  teco  bodief 
begotten,  the  donees  have  ajoynt  estate  for  tearme  of  their  lives -y  and 
if  each  of  them  hath  issue  and  dye,  their  issues  shall  hold  in  common,  8fc. 
jSui  if  land^  be  giveti  to  tvoo  abbots,  as  to  the  abbot  of  Westminster  and  to 
the  abbot  (^ Saint  Albans,  to  have  and  to  hold  to  them  and  to  their  successors, 
in  this  case  they  have  preseatlu  at  the  beginning  an  estate  in  common,  and 
not  a  Jojfat  estate.  And  the  reason  %s,  for  that  every  abbot  or  other 
soveraigne  of  a  house  of  religion,  before  that  he  was  made  abbot  or 
soverojtgn,  4ft.  was  but  as  a  Scad  person  in  law,  and  when  he  is  made 
abbot  (s)y  he  is  as  a  man  personable  in  law  onely  to  purchase  and  hate 
lands  or  tenements  or  other  things  to  the  use  of  his  house,  and  not  to  his 
own  proper  use,  as  another  semdar  man  may,  and  therefore  at  the 
beginmr^  of  their  purchase  they  are  tenants  in  common ;  and  if  one  of 
them  die,  the  abbot  which  surviveth  shall  not  have  the  whole  by  survivor,, 
but  the  successor  of  tlie  abbot  which  is  dead  shall  hold  the  moity  in  common 
with  the  abbot  that  surviveth,  S^c. 

'^  TF  lands  he  given  to  txno  men,  Sfc"     Of  this  sufficient  hath 

[•]  Sect.  965.  been  spoken  in  the  Chapter  [a]  of  Joyntenants. 

l&iU  iBtv  %) 

**  But  if  knuU  be  ginen  to  two  abbots,  S^J'    In  this  case  of  the 

(t  iMHidi  919.)  two  abbots  in  respect  of  dieir  several  capacities,  albeit  the  words 

ra7H>^9^h.    be  jjoynt,  yet  the  law  [b]  doth  adjudge  them  to  be  severally 

16117. 16b*     ms«d(3). 
SH.  711. 

10  E.  4.  16.  b.     6  H.  7.  35.      18  E.  3.  27*      49  R  3.  25.  b.        (a  Ro.  Abr.  91. 
3  Saund.  319.) 

Vide  Sect.  900.  Xhe  Sfc.  in  the  end  of  this  Section  implyeth,  that  so  it  is,  if  any 
[c]  4  H.  7. 46.  ^c]  body  politiaue  or  corporate,  be  they  regular  as  dead  persons 
18  E.  3. 27.  b.     jn  law  (wnereot  our  author  here  speaketh)  or  secular :  as 

if  (f^  lands  be  given  to  two  bishops,  to  have  and  to  hold  ["10071 
to  them  two  and  their  successours :  albeit  the  bishops  t  «  J 
were  never  any  dead  persons  in  law,  but  always  of 
capacitie  to  take,  yet  seeing  they  take  this  purchase  in  their 
politique  capacitie,  as  bishops,  they  are  presentlv  tenants  in  com- 
mon,  because  they  are  seised  in  severall  rights,  iu>r  the  one  bishop 
is  seiaedin  the  right  of  his  bishoprick  of  the  one  moitie,  and  the 

other 

(2)  ^c.  in  L.  &  M.  and  Roh. 
3)  Here  joint  words  are  construed  to  make  several  estates  in  respect  of  the 
several  capacities  of  the  donees.  In  a  former  part  vesting  at  several  times  makes 
joint  words  to  operate  severally.  Ant.  88.  a.*  and  nir.  justice  Wyndham*8  case, 
5  Co.  7.  a.  there  cited  in  a  note.  A  few  passages  further,  lord  Coke  gives  an 
instance  of  joint  words  passing  two  entire  tnin^  to  two  grantees  in  con- 
sequence of  the  several  quality  of  the  things  granted.  Post.  190.  the  case  of  a 
corrody.  See  further  as  to  the  eflfect  from  several  capacities  in  the  grantees, 
post  191.  b.  and  ant.  183.  b.  near  the  end. — [Note  73.] 

*  Wffndhatnt  catt  u dtcd  in  naie,  11.  ^i8B«  a.  itAicA  u,  firtbabhf^  ike  part  meant  to  he 
r^errtd  to,  as  foL  88.  a.  being  upon  gwirtHanikip  in  iocage,  is  quite  irrelevant  to  the  sulbfect 
^  JotntenasOs, 
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odier  la  seised  in  the  right  of  his  bishoprick  of  ibe  oihev  moitie, 

and  so  by  severall  titles  and  in  sererall  capacities,  whereas  joyn* 

tenaDta  oBght  to  htuve  it  in  one  and  the  same  right  and  capacitie, 

and  by  one  and  the  same  joynt  title.     The  like  law  is,  if  lands. 

be  given  to  two  parsons  and  their  successors  or  to  any  other  (5  Co.  8.  a. 

such  like  ecclesiasticall  bodies  politique  or  incorporate^  as  hath  justke  Wjqd^ 

been  said.  hwa'icwc) 

If  a  corodie  be  granted  to  two  men  and  their  heires»  in  this 
case,  because  the  corodie  is  incertaine  and  cannot  be  severed,  it 
shall  amount  to  a  severall  grant  to  each  of  them  one  corodie  ;  for 
the  persona  be  severall,  and  the  corodie  is  personall  ( 1  )• 


Sect.  297. 

jdLSO,  if  lands  be  given  to  an  abbot  and  a  secular  man,  to  have  and 
to  hold  to  them,  viz,  to  the  abbot  and  his  successors,  and  to  the 
mular  Man  to  him  and  to  his  heires,  they  have  an  estate  in  common, 
caus&  qulL  snpril. 

AND  so  it  is,  if  lands  be  given  to  the  parson  of  Dale  and  to  a  FN:  B.  49. 1, 
ky  man,  to  have  and  to  bold  to  them,  that  is  to  say,  to  tibe  i^^jpin^m 
parson  and  his  successors,  and  to  the  lay  man  and  his  heires,  they  ^  j^^^i^^*. 
sie  presently  tenants  in  common  for  the  causes  abovesaid.     So  of  a  r.  3. 16. 
a  bishop,  Ac    Et  sic  de  simiUbus.  7  li  7. 9. 

13a 6. 14.   (6Cft8.X 

If  lands  be  given  to  the  king  and  to  a  subject,  to  have  and  to  PI-  ^™*  ^  ^^ 
hold  to  them  and  to  their  heires,  yet  they  are  tenants  in  common,  Barklcy'i  cast, 
and  not  joyntenants ;  for  the  kin|{  is  not  seised  in  his  naturall 
capacitie,  but  in  his  royall  and  politique  capacitie,  injure  corona^  (Ant  16.  a.) 
which  cannot  stand  in  joynture  with  the  seisin  of  the  subject  in 
his  naturall  ciipacide.    So  likewise  if  there  be  two  joyntenants, 
sod  the  crowne  descend  to  one  of  them,  the  joynture  is  severed, 

and 


(1)  Lord  Coke  cites  no  authority  for  this.  But  in  8  £.  4.  17,  there  is  a 
case,  which  tends  to  confirm  and  explain  his  doctrine  as  to  a  corod/s  not 
bwig  grantable  to.  more  than  one.  The  case  arose  on  grant  of  a  corrody^  by 
Hen.  6.  to  two  and  the  longer  liver,  where  one  was  dead,  the  question  being, 
vhedier  durins  tbe  li&  of  the  survivor  this  was  sufficient  to  justi^  the  prior  of 
Friawith,  on  whom  the  corrody  was  chargeable,  in  refusing  a  new  grantee  sent 
by  Bdward  the  fourth*  Upon  this  case  Nsle  seijeant  argued  for  the  king^ 
tbat  a  corrody  tohich  is  for  one  imn  cannot  be  given  to  txuOfjor  ftpo  men  cannot 
haae  the  makUenance^  of  one  mdn;  and  thence  he  injferjred:  mat  the  grant  to  the 
tNra  was  void.  But  the  judges  distinguished ;  £bc  they  all  said,  that  if  the 
cmrodu.  be  to  haxie  certain  bread  and  certain  service ^  this  ma^be  granted  to  twenty 
mmk,  ^e.  as  to  have  20  breads  or.  6  gallons  of  akj  i^Cp  but  that  a  corrody  to  stt 
every  day  in  the  hall  of  the  prior  and  to  be  served  as  the  men  of  the  prior  are^  this 
oatmpt  he  granted  to  many^for  eoery  one  of  them  'would  have  as  much  as  one  had 
hm^^qfijro,  which  vjould  not  be  reason^  Sfc. — ^I  was  carried  to  this  case  in  the 
jeaisbook  of  £.  4,  by  a.  reference  in  Fitssherbert's  Natura  Brevium^  which  in 
the  commentary  on  the  writs  de  corrodio  habendo  et  de  annud  pensione  contains 
A  ereat  variety  of  learning  on  this  antiquated  subject.  See  F.  N.  B.  330.  F.-— . 
[Note  74.] 
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and  they  are  become  tenants  in  common.    But  if  lands  be  given 

to  A*  de  B.  bishop  of  N*  and  to  a  secular  man,  to  have  and  to 

hold  to  them  two  and  to  their  heires,  in  this  case  they  are  joyn- 

tenants;   for  each  of  them  take  the  lands  in    their  naturall 

capacitie. 

(Foit  310.  b.  If  lands  be  given  to  John  bishop  of  Nortuick  and  his  successors 

3  Bo.  Abr.91.)    and  to  John  Overall  doctor  of  divinity  and  his  heires,  being  one 

W '3  ^'^'^4-  and  the  same  person,  he  is  tenant  in  common  [d]  with  himselfe. 

QH.6.'a5.^*        ^^^  our  author's  rules  do  not  hold  in  chattels  reals  or  personals; 

45  £.  3. 35.         ^OT  if  a  lease  for  yeares  be  made  or  a  ward  granted  to  an  abbot 

and  a  secular  man,  or  to  a  bishop  and  a  secular  man,  or  if  goods 
be  granted  to  them,  they  are  jo3mtenants,  because  they  take  not 
in  meir  politique  capacity  (2). 


(d- Sect.  298.  (1)  ri90T 

jdLSO  if  lands  be  ^iven  to  two  to  have  and  to  hold,  scil.  the  one  moity 
to  the  one  and  to  his  heires,  and  the  other  moity  to  the  other  and  to 
kU  heires,  they  are  tenants  in  common. 

6Cro.  Cba.  75.      AND  the  reason  is,  because  they  have  severall  freeholds  and  an 
Ant  183.  a.  b.)    -^*-  occupation  pro  tWivMO. 

Here  is  to  be  observed,  that  the  habendum  doth  sever  the  pre- 
(a  Ro.  Abr.  89.  mises  that  primd  facie  seemed  to  be  joynt ;  for  an  expresse  estate 
90.  Ant  183.  b.)  eontrolls  an  implyed  estate  as  hath  been  said. 


Sect.  299. 

ydLSOf  if  a  man  seised  of  certaine  lands  infeoffe  another  of  the  moitie 
"^  of  the  same  land  without  any  speech  of  assignemejit  or  limitation  of 
the  same  moity  in  severaltie  at  the  time  of  thejeoffment,  then  the  feoffee 
and  the  feoffor  shall  hold  their  parts  of  the  land  in  common[2)  f. 

AND 


(2)  In  a  former  part  lord  Coke  explains  the  reason  of  this  to  be,  that  no 
chattel  can  go  in  succession  in  the  case  of  a  sole  corporation,  no  more  than  a 
lease  for  years  to  one  and  his  heirs  can  go  to  heirs.  Ant.  46.  b.  But  there 
lire  exceptions  to  this  rule.  The  king  is  mentioned  as  one  by  lord  Coke 
ant.  90.  a.  Another  is,  where  there  is  a  special  custom,  as  the  care  *  of  the 
chamberlain  of  London,  for  orphanage  monies.  Fulwood's  case,  4  Co.  Q^.  a. 
to  which  add  Arundel's  case  Hob.  64,  and  ant.  fo.  9.  a.  note  1,  there,  90.  a. 
and  the  case  of  a  bond  to  a  lay  person  and  an  abbot  in  F.  N.  B.  120.  B. — 
[Note  75.] 

(1)  In  L.  and  M.  and  Roh.  this  Section  is  placed  immediately  after  Sect.  300. 

(2)  t  Brooke  in  his  Abridgment  th\e  feqffements  de  terres  pi.  75,  cites  this 
Section  of  Littleton,  and  in  support  of  it  refers  to  various  cases  in  Fitzherbert*s 
Abridgment.  See  further  Bro.  Nouv.  Cas.  154.  124.    6  Co.  1,  and  Dy.  187.  a. 

pi  5. 

•  "  care  "  seem  (0  be  here  iruertedfor  caic. 
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N  D  the  like  law  is,  if  the  feofiment  be  made  of  a  third  part  n  An.pL  16. 
or  a  fourth  part,  &c.     And  if  there  be  an  advowson  appen-  45  E.  3.  iq. 
dant,  they  are  also  tenants  in  commoD  of  the  advowson  (3).    And  ^^'*'  ''* 
albeit  it  is  said,  that  such  a  feofibent  of  a  moitie  or  third  part,  &c.  ai  £.  4. 33.  h, 
is  not  good  without  writing,  for  that  (as  they  say)  a  man  cannot 
create  an  uncertaine  estate  in  land  by  parol;  yet  is  the  law 
clear,  that  such  a  feoffinent  is  good  by  parol  without  writing,  and 
such  an  uncertaine  estate  shaU  passe  by  livery,  and  so  it  appeareth 
in  our  bookes. 

If  a  verdict  finde,  that  a  man  hath  duas  partes  maneriif  S^c.  in  21  K.4.aa.b. 
ires  partef  divisas,  this  shall  not  be  intended  to  be  in  common ;  5  ^  3-  ^3-  67* 
but  if  the  verdict  be  in  ires  partes  dkidendas^  then  it  seemeth  y^^off'^ts  ii*; 


5. 

aar. 


that  they  are  tenants  in  common   by  the  intendment  of  the  34  r  1.  q_ 

verdict  f  4).  imped.  179. 

But  if  a  man  be  seised  of  a  mannor  whereunto  an  advowson  is  loEiidhcrad. 

appendant,  and  maketh  a  feoffment  of  three  acres  parcel!  of  the  "  ^*  3-  ^• 

mannor  together  with  the  advowson  to  two,  to  have  and  to  hold  g  e  3  50'  '    * 

the  one  moity  together  with  the  moitie  of  the  advowson  to  the  39  E  3. 38. 

one  and  his  heires,  and  the  other  moity  together  with  the  other  9  E.  3. 16. ' 

moity  of  the  advowson  to  the  other  and  his  heires,  this  cannot  '7E-3*  0: 

be  ffood  without  deed ;  for  the  feoffor  cannot  annex  the  advowson  *?  ?!  ?^  a6 

to  these  three  acres,  and  disannex  it  from  the  rest  of  the  mannor,  ^3  Ai^  8. 

without  deed  (5).  33  H,  6. 5,  a. 

(P«st.  333.  b.    Cro.  Cha.  473.    Cro.  Jam.  15.) 

SecL 


S3  J  See  post.  307.  a. 
4)  In 


a  case  in  the  king's  bench  during  lord  Holt's  time,  the  question  was, 
how  the  surrender  of  a  copyhold  to  the  use  of  three  sons  and  two  daughters 
tquaUif  to  he  divided  and  their  respective  heirs  ought  to  be  construed ;  and  this 
paasageof  the  Coke  upon  Littleton  was  much  relied  upon  by  two  of  the  judges 
as  an  authority  to  shew,  that  the  words  equality  to  he  divided  imply  a  tenancy  in 
common.     But  lord  Holt,  who  was  for  a  jointenancy^  observed,  that  no  such 
matter  appears  in  the  case  of  21  E.  4,  here  cited  by  lord  Coke  in  the  margin  as 
his  autliority,  and  that  he  was  not  positive  therein,  but  only  wrote  it  as  his 
conjecture.  1  P.  Wms.  19,  in  the  case  of  Fisher  v.  Wigc,  which  is  also  reported 
in  SaUc.  391.    Com.  88.  92.    12  Mod.  296,  and  1  L.  Ilaym.  (5.22.     In  the  two 
litter  books  and  in  P.  Williams  this  case  is  reported  \Qry  much  at  large ;  and 
3«  the  arguments  on  each  side  are  very  elaborate,  it  is  an  authority  fit  to  be 
resorted  to,  wherever  the  doubt  is,  whether  there  shall  be  a  tenancy  in  common 
or  jointenancy.     See  also  the  case  of  the  earl  of  Anglesea  v.  Ram.  in  Dom. 
Proc.    Sept.  1727.    Barker  v.  Gyles  2  P.  Wms.  280.  and  3  Brown's  Pari. 
Cas.  297.   Hall  v.  Digby  and  others  4  Brown's  Pari.  Cas.  224.  Hawes  v.  Hawes 
1  Will.  165,    and  Gaskin  v.  Gaskin  Mich.    18  G.  3.   B.  R.  in  mr.  Henry 
Cowper's  Reports  just  published.      In  this  last   case   the  word  equally  was 
deemed  sufficient  to  create  a  tenancy  in  common  in  a  tvi// ;  and  lord  Mansfield 
declared  the  opinion  of  the  two  judges  who  differed  from  Holt  to  be  the  better 
and  more  liberal  one ;  and  mr.  justice  Aston  noticed,  that  equally  to  he  divided 
had  been  adjudged  a  tenancy  in  common  even  in  a  deed,    I  am  happy  in  having 
this  early  opportunity  of  citing  a  collection  of  Reports,  which  promises  so 
much  new  and  useful  information  to  the  profession.     See  further  as  to  the 
words  sufficient  to  make  a  tenancy  in  common,  particularly  the  cases  in  equity 
OD  the  subject,  2  Com.  Dig.  175,  and  continuation*  to  the  same  work  201.— 
[Note  76.] 

(5)  B^des  the  references  in  the  margin,  see  Dy.  48.  b.  pi.  3,  and  Dodridge 
€m  AdvowBons  30. 

•  In  the  etlkumt  tuhtequent  to  thai  died  hy  Mr-  Uargravc  ths  "  contiouatwa?'  here 
memiicmed  is  incorporated  inUf  the  original  work. 

Vol.  IL  G 
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Sect.  300. 

A  ND  it  it  to  be  undentood,  that  in  the  same  manner  as  is  aforeimd 
of  tenants  in  common,  of  lands  or  tenements  in  fee  simple, 

191. 1 

betongeth  for  tertne  LsKKNoTi.Ji. 
life,  and  the  other  joyntenant  letteih  that  which  to  him 
bngeth  to  another  yor  terme  of  life,  S^c-  the  $aid  tiro  levees  are  tenant$ 
in  common  for  their  lives,  S^c. 

Vide  Sect,  295,  where  tius  is  lufficiendy  explained  before. 


belonni 


[191.  a.]    {^^  ^^  WS^  ^^*  BUTLER'S  Notes  commence.] 

IN  the  concluding  paragraph  of  the  preface  to  the  13th  edition  of  this  work, 
thepresent  Editor  requested  the  attention  of  the  public,  to  the  circumstances, 
under  which  he  engaged  in  it :  with  a  renewal  of  the  same  request,  he  now 
presents  the  Reader  with  the  following  Attempt  to  complete  Mr.  Hargrove's 
Annotation  on  Feuds,  at  the  beginning  of  the  Second  Book.  In  doing  this, 
lie  will  endeavour, 

I.  To  give  a  succinct  account  of  the  different  nations,  by  whom  they 
were  established : 

IL  A  succinct  account  of  their  nature,  and  particularly  of  those  peculiar 
marks  and  qualities,  which  distinguish  them  from  other  laws : 

IIL  Some  account  of  the  principal  written  documents,  which  are  the 
sources,  from  which  the  learning  respecting  them,  b  derived : 

lY.  Some  account  of  the  principiu  events,  in  the  early  history  of  the 
feuds  of  foreign  countries : 

V.  Some  account  of  the  States-General,  Parliaments  and  Nobility  of  the 
nations  on  the  continent,  in  which  the  feudal  policy  has  been  esta- 
blished ;  and  of  the  difference  between  the  Parliament  and  Nobility  ot 
those  nations,  and  the  Parliament  and  Nobilitv  of  England : 

VL  And  an  historical  view  of  the  revolutions  of  the  feud  in  England. 

But,  as  his  researches  are  intended  merely  by  way  of  supplemental  anno- 
tation on  Littleton,  and,  as  the  work  of  that  author  treats  of  real  property 
only,  his  observations  will  be  principally  directed,  through  every  branch  o^ 
his  inquiry,  to  the  influence  of  the  feudal  law,  on  that  species  of  propertv. 
But  this,  he  means,  should  be  particularly  the  case,  when  he  treats  of  the 
feudal  jurisprudence  of  England.  Under  tiiat  head,  he  will  offer  some  general 
observations. 

(ist,)  On  the  time  wh&OL  feuds  may  be  supposed  to  have  been  first  esta- 
blished in  England;  (adly,^  On  the  fruits  and  incidents  of  tlie  feudal  tenure; 
and,  (ddly,)  On  the  feudal  polity  of  this  country,  with  respect  to  the  izihe- 
ritance  and  alienation  of  land :  Under  this  head  he  will  attempt  to  state  fhe 
.  principal  points  of  difference  between  the  Roman  and  Feudal  Jur^rudence« 
m  the  articles  of  heirship.  (4thly,)  The  order  of  succession,  and,  (5th|y,)  jthe 
absolute  and  unqualified  property  of  the  subject  of  the  civil  law,  and  die  li^nited 
and  qualified  property  of  the  feudal  tenant,  in  their  respective  possessiotis. 
(6thly,)  He  will  then  attempt  to  show  the  means,  by  which  some  of  die 
general  restraints  upon  the  alienadon  of  real  property,  introduced  by  the  fei^i, 
have  been  removed;  (7thly,J  he  will  treat  of  entails.  (8thly,)  He  wift; 
endeavour  to  shew  the  means  oy  which  the  restraints  cheated  by  entails  were' 
eluded  or  removed.    Having  thus  treated  of  that  species  of  alienadon,  whidi, 

being 
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being  the  act  of  the  party  hiniselC  is  termed  voluntary  alienation ;  (9thly^)  he 
will  afterwards  treat  of  that  species  of  alienation,  which,  being  forced  on  the 
party,  ii  termed  involnntary.  Under  this  head  he  will  briefly  consider  the 
Attachment  of  lands  for  debt ;  first,  in  regard  to  its  effect  upon  them,  while 
they  continue  in  the  possession  of  the  party  himself;  then,  in  regard  to  its 
effect  upon  them,  when  in  the  possession  of  the  heir  or  devisee ;  and  afterwards, 
in  regard  to  the  prerogative  remedies  for  the  recovery  of  crown  debts, 
(lothiy),  He  will  then  offer  some  observations  on  testamentary  alienation; 
and  (iithly,)  conclude  by  a  detail  of  some  of  the  principal  circumstances  in 
the  histoiy  of  the  decline  and  fall  of  the  feud  in  this  country. 

r.  The  feudal  law  was  established  by  the  nations  which  overturned 
die  Roman  empire.  The  first  of  these  were  the  Vandals,  the  Suevi;  and  the 
Alani.  They  mhabited  the  countries  bordering  on  the  Baltic.  About  the 
year  406,  they  made  an  irruption  into  Gaul ;  from  Gkuil,  they  advanced  into 
Spain ;  cdiout  the  year  415,  they  were  driven  from  Spain  by  the  Visigoths,  and 
invaded  Africa,  where  they  formed  a  kingdom.  About  the  year  431,  the 
Franks,  the  Allemanni,  and  the  Burgundians  penetrated  into  Gaul.  Of  these 
natioDB,  the  Franks  became  the  most  powerful ;  and  having  either  subdued  or 
expdled  the  others,  made  themselves  masters  of  the  whole  of  those  extensive 
Rpvinces,  which,  from  them,  received  the  name  of  France.  Pannonia  and 
Illyricum,  w^re  conquered  by  the  Huns  :  Rhstia,  Noricum  and  Vindelicia,  by. 
the  Ostrogoths ;  and  these  were,  sometime  after,  conquered  by  the  Franks. 
In  449;  the  Saxons  invaded  Great  Britain.  The  Herulians  marched  into  Italy, 
under  the  command  of  their  king  Odoacre,  and  in  476,  overturned  the  empire 
of  the  West  From  Italy,  in  493,  they  were  expelled  by  the  Ostrogoths* 
About  the  year  568,  the  Lombards  issuing  from  the  Mark  of  Brandenburgh, 
iovaded  the  Hieher  Italy,  and  founded  an  empire,  called  the  kingdom  of  Uie 
Lombards.  After  this,  little  remained  in  Europe  of  the  Roman  empire,  be- 
sides the  Middle  and  Inferior  Italy.  These,  on  the  final  division  of  that 
empire,  between  the  sons  of  Theodosius,  in  395,  had  fallen  to  the  share  of  the 
emperor  of  the  East,^  who  governed  them  by  an  officer  called  the  exarch, 
vbose  residence  was  fixed  at  Ravenna,  and  by  some  subordinate  officers,  called 
dukes.  In  743,  the  exarchate  of  Ravenna,  and  all  the  remaining  possessions 
of  the  emperor  in  Italy,  were  conquered  by  the  Lombards.  This,  as  it  was 
the  final  extinction  of  the  Roman  empire  in  Europe,  was  the  completion,  in 
that  quarter  of  the  globe,  of  those  conquests  which  established  the  law  of 
ftefeud. 

The  nations  by  whom  these  conquests  were  made,  came,  it  is  evident,  from 
<Bfkrent  countries,  at  different  periods,  spoke  different  languages,  and  were 
jmder  the  command  of  separate  leaders ;  yet  they  appear  to  have  established, 
i*  almost  every  state,  where  their  polity  prevailed,  nearly  the  same  system  of 
l«wr.    This  system  is  known  by  the  appellation  of  the  feudal  law, 

n.  Sir  Henry  Spelman,  after  Cujas,  defines  a  fief  to  be,  "  A  right  which 
"  the  vassal  hath  in  land,  or  some  immoveable  thins  of  his  lords,  to  use 
"die  fame,  and  take  the  profits  thereof,  hereditarily,  rendering  unto  his 
"  iofd  tach  feudal  duties  and  services,  as  belong  to  military  tenure  ;  the  mere 
**  ftcipneltj  of  the  soil  always  remaining  to  the  lord."  This  definition  appears 
KCorate  and  comprehensive:  and  an  analysis  of  it  may  point  out  those  pecu- 

UAS  ATfl>  CHARACTERISTIC   MARKS,  WHICH   DISTINGUISH  THE  FEUDAL  LAW 
ftOir  SVERY  OTHER. 

1st;  Where  the  soil,  and  the  right  to  the  profits  of  the  sod,  meet  in  the  same 
person'^  he  may  be  said  to  have  an  absolute  and  unmixed  estate  in  his  lands. 
This  absolute  and  unmixed  estate,  the  subject  of  every  kingdom,  not  governed 
D3r't3ie  feudal  polity,  so  far  as  respects  the  relation  between  sovereign  and 
subject,  appears  to  possess.  But,  by  the  feudal  law,  with  respect  to  the  relation 
betreeir  the  sovereign  ahd  th^  subject,  the  right  to  the  soil  and  the  right  to 
"^  Q  a  the 
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the  profits  of  the  soil,  were  separate ;  the  tenant  being  invested  with  the  latter, 
the  sovereign  continuing  to  be  intitled  to  the  former.  This  right  to  the  profits 
was  of  the  most  extensive  nature ;  it  gave  the  tenant,  except  for  the  purpose 
of  alienation,  the  complete  power  or  dominion  over  the  lana,  during  tlie  term 
of  his  tenure.  Thus  nis  estate  and  interest,  as  to  the  right  of  ownership,  far 
exceeded  that  of  the  usufructuary  in  the  civil  law,  to  which  it  has  sometimes 
been  compared,  as  the  usufructuary  had  a  mere  right  to  the  ordinary  profits 
6f  the  usufruct,  and  was  not  permitted  to  make  any  change  in  it,  even  for  its 
Amelioration.  It  approached  nearer  to  tlie  estate  of  the  emphi/ieuta,  in  the 
^ame  law,  as  the  Dominium  directum  was  absolutely  vested  m  him.    It  ap- 

E reached,  perhaps,  still  nearer  to  the  estate  of  a  cestui  que  trust  in  the  actual 
Lw  of  England,  which  has  been  termed  a  feudal  idea,  grafted  on  Roman  juris- 
prudence. The  precbe  nature  of  it,  is  no  where,  perhaps,  better  explained, 
than  in  lord  Stair's  Institutes.  *'  It  is,"  says  his  loroship,  '<  essential  to  a  fee, 
^  and  common  to  all  kinds  thereof,  that  there  must  remain  a  right  in  the 
'^  superior,  which  is  called  Donunium  directumy  and  withal  a  right  in  tlie  vassal, 
'<  called  Domfntum  utile:  the  reason  of  tliis  distinction,  and  terms  thereof,  is, 
*^  because  it  can  hardly  be  determined,  that  the  right  of  property  is  either  in 
**  the  superior  or  vassal  alone,  so  that  the  other  should  only  liave  a  servi- 
**  tude  upon  it;  though  some  have  thought  superiority  but  a  servitude,  to 
*^  wit,  the  perpetual  use  and  fruit;  yet  the  conciliation  and  satisfaction  of 
**  both  have  been  well  found  out  in  tliis  distinction,  whereby  ncither*s  interest 
*'  is  called  a  servitude ;  but  by  the  resemblance  of  tliis  distinction  in  law 
**  between  jura  et  actiones  directs,  and  those,  which  for  resemblance,  were 
**  reductive  thereto,  and  therefore  called  utUeSf  the  superior's  right  is  called 
**  Dominium  directum,  and  the  vassal's  Dominium  utilc^  and  without  these  the 
^  right  cannot  consist."  This  right  in  the  vassal  to  the  use  and  profits  of  the 
hmd,  while  the  direct  dominion  of  the  land  remained  in  tlie  lord,  was,  with 
respect  to  the  relation  between  the  sovereign  and  the  subject,  a  new  and 
original  point  of  connection,  and  one  of  those  marks  which  distinguish  the 
feudal,  from  every  other  law.  ,  ^  . 

2.  Another  of  these  marks,  is,  that,  immoveable  or  real  propit^Aronh/f  xvas 
admitted  to  be  held  injeiidalityy  or  in  other  xaords^  to  he  the  svMi^^mM^a  iief» 
Wherever  the  conquerors^  we  speak  of,  established  thomseivgHpiy  seized 
whatever  th^y  desired,  of  the  property  of  the  conquered,  aMrWe  general 
allotted  it  to  the  superior  officers  of  tlie  army,  and  these  again  divided  it,  in 
smaller  parcels,  among  the  inferior  officers.  The  moveable,  as  well  as  the 
imraoveaole,  property  of  tlie  conquered,  was  seized  and  divided  by  the  con- 
querors; but  moveable  property,  from  its  fluctuating  and  perishable  nature, 
was  ill  calculated  to  serve,  either  as  the  sign,  or  tlie  subject,  of  a  perma- 
nent connection.  This  was  particularly  the  case  in  those  days,  when  it  had 
in  no  point  of  view  acquired,  or  was  considered  susceptible  of  those  artifi- 
cial modifications,  or  other  durable  qualities,  in  the  intendment  of  law, 
which  it  now  possesses.  Land,  therefore,  or  immoveable  property,  alone, 
became  the  subject  of  feudal  tenure.  As  the  notions  of  men  respectiag 
property  increased,  the  modifications  of  it  were  also  multiplied,  and  all 
of  them  were  considered  as  susceptible  of  feudality.  Thus  every  species 
of  right  or  servitude,  to  which  land  is  subject,  was  given  in  fee.  At  an. 
early  period  of  the  feudal  law,  we  find  mention  of  fiefs  de  camera  and . 
caver.a.  The  former  was  a  pension  granted  by  the  lord  to  be  paid  out  of 
his  treasury ;  the  latter  was  a  quantity  of  com,  or  other  grain,  granted  by 
the  lord,  to  be  delivered  out  of  his  granary.  In  progress  of  time,  money 
charged  upon  land  was,  in  some  countries,  held  to  be  feudal ;  and  even  mere 
money  was,  at  last,  in  some  countries,  held  by  the  feudal  obligation,  and 
treated  as  a  fief.  Whether  money  thus  beld,  be,  strictly  speaking,  a  fief,  has 
been  the  subject  of  much  discussion.  Thomasius,  whose  ^xitings,  in  the 
course  of  this  inquiry,  have  been  found  highly  valuable,  treats  a  pecuniary  * 
feud  as  a  chimera,  and  seems  inclined  to  doubt  its  existence.     Sir  Thomas 

Craig 
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Cnig  thus  expresses  himself,  on  this  question.  <<  The  dominium  directum  of 
**  a  fief  must  necessarily  remain  in  the  lord;  the  dominium  utilcy  must  ne« 
^  cessarily  be  granted  to  the  feudatory.  When  the  dominium  utile  of  a 
<<  moTeable  is  granted,  the  profits  of  it  must  necessarily  belong  to  the  usu- 
**  fiructaary*  But  the  profits  of  a  moveable  proceed  from  the  use  which  is 
**  made  of  it.  Now  the  use  which«  is  made  o£  a  moveable,  eitiier  consumes 
'^  it  or  not.  In  the  first  case,  the  fief  is  necessaFily  extinguished;  fi>r  it  is 
*'  impossible  that  a  moveable  in  continual  use,  should  not,  by  that  very  use  of 
^  it;  be:consumedr,  and  the  lord  thereby  deprived  of  it,  without  any  fault  on 
^  his  part,  against  his  will,  and  even  without  his  knowledge.  But  if  the 
^  moveable  be  not  consianed  by  use,  hut  may  be  preserved,  the  vassal  has  no 
**  profit  firom  it.  I  know  many  writers  of  great  authority  hold,  that  thera 
^  may  be  a  fief  of  moveables,  by  way  of  analogy  to  an  usufruct  of  those  things 
^  which  are  consumed  by  use,  where  tlie  fruit  and  the  profits  belong  to  the 
**  vassal,  the  propriety  remains  with  the  lord.  But  in  this  case,  the  propriety 
'^^  (to  use  the  expression,)  is  not  of  the  individual  thing,  but  of  a  thing  of  the 
**  same  genus  or  species.  And  therefore  Cujas  justly  observes,  that,  properly 
**  speaking,  these  are  not  fiefs.  For  natural  reason  cannot  be  altered  by  civil 
**  power.  We  are-  therefore  of  opinion,  that  there  cannot  be  a  fief,  though 
"  there  naay  be  a  quasi  fief  of  a  moveable.  But  even  a  quasi  fief  is  not.  allowed 
f*  by  the  law  of  Scotland.  For  though  stipulations  are  frequent  amongst  us, 
^  that,  for  the  use  of  money,  a  certain  yearly  sum,  or  a  certain  quantity  of 
**  grain  be  allowed;  yet  this  should  not  be  honoured  with  the  name  of  fief,  as 
**  he  to  whom  the  payment  is  to  be  made,  can  never  be- said  to  die  seised  of  the 
^  fee  of  that  money.'  But  at  the  first  establishment  of  fiefs,  land  or  immoveable 
property,  in  the  narrowest  sense  of  that  word,  was  the  subject  of  a  fief.  That^ 
this  species  of  property,  to  the  utter  exclusion  of  every  species  of  moveables, 
shoula  be  a  point  of  connection  between  the  sovereign  and. the  subject,  is  another 
&tinclive  mark  of  feudality.  To  this  it  is  owing,  that  while  in  this  country, 
ad  in  every  other  country  whose  jurisprudence  is  of  a  feudal  extraction,  the 
diffisrence  between  real  and  personal,  or  immoveable  and  moveable  property,  is 

10  strongly  marked,  and  the  legal  qualities  and  incidents  of  the  two  species 
of  property,  are,  in  so  many  important  consequences*  utterly  dissimilar,  the 
dtstmction  between  them  in  the  civil  law,  except  in  the  term  of  prescription^ 

11  seldom  discoverable. 

3.  The  remaining  point  of  difference  between  the  feudal  polity  and  the  polity 
of  other  states  is,  Uie  nature  of  the  relation  betvoeen  the  chief  and  the  vassals* 
This  is  particularly  distinguishable  by  six  circumstances:    istly.  The  relation 
between  them  was  purely  of  a  military  nature ;    2dly,  Behind  the  sovereign 
sod  his  immediate  feudatories,  there  followed  a  numerous  train  ofarrere  vassals 
oriub-feudatories,  between  whom  and  the  first  or  immediate  feudatory,  there 
subsisted  a  relation  nearly  similar  to  that  between  him  and  the  first  or  chief 
loid;  3dly,  This  relation  was  territorial,  and  was  not  considered  to  arise  from 
tk  general  allegiance  due  from  a  subject  to  a  sovereign,  but  from  an  implied 
^ligation  supposed  to  be  annexed  to  the  tenure  of  the  fee;  4th]y,  The  right 
tf  administering  justice  was  an  appendage  of  this  military  relation,  and  ori* 
ginaUy  commensurate  to  it  in  its  territorial  extent ;  5thly,  The  lord  was  not 
allowed  to  alien  the  fee  without  his  tenant's  consent,  nor  the  tenant,  without 
the  consent  of  his  lord;  and  6thly,  Though  in  point  of  dignity,  of  rank,  and 
of  honour,  the  lord,  according  to  the  ideas  of  those  times,  enjoyed  a  splendid 
pre-eminence  over  his  vassals,  his  power  over  them  was,  comparatively  speak- 
ing, extremely  small.     Thus,  therefore,  the  supposed  preservation  of  the  do' 
wuMsum  directum,  or  real  ownership,  to  the  lord,  after  he  had  parted  with  the 
beneficial  ownership,   or   dominium  utile^   to   the  tenant;     the   exclusion  of 
moveable  property,  from  serving  either  as  the  sign  or  the  subject  of  the  relation 
bHween  the  sovereign  and  the  feudatory;  and  the  military  nature  of  this  re- 
latioii,  iocluding  in  it  the  other  circumstances  before  noticed,  should  be  con- 
~  as  three  principal  points  which  distinguish  the  law  of  feuds  from  every 

G3-  other 
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Other  law.  To  these  the  book  of  fiefs,  and  Cujas,  and  after  them,  sir  Henrf 
Spehnani  add  the  hereditary  nature  of  fiefs ;  and  it  is  observable,  that  Littleton 
in  bis  explanation  of  the  word  fecy  says  it  is  the  same  as  inheritance,  widiout 
adverting  to  any  other  quality  of  a  fief.  But,  as  fiefs  were  not  allowed  to  ^ 
In  a  course  of  descent,  till  after  a  considerable  period  of  time,  from  their  first 
introduction,  and,  as  they  might  always  be  granted  for  a  less  estate,  than  ail 
estate  of  inheritance,  there  seems  to  be  no  reason  to  suppose  this  descendible 
quality  is  essential  to  their  nature.    We  have  therefbre  omitted  it. 

Besides  these,  (which  may  be  considered  as  the  essentials  of  a  fief,)  there  are 
qualities,  which  every  fief'^  should  possess,  to  answer  the  notions  originally 
entertained  of  this  species  of  property.  Tlius,  fiefs  should  be  granted  without 
price;  to  persons  duly  qualified;  and  the  services  should  not  be  fixed  to  any 
particular  mode  or  time  of  service.  A  fief  possessing  the  essential  and  second- 
ary qualities,  we  have  noticed,  was  considered  to  be  a  proper  fief.  The  absence 
of'^any  of  the  qualities,  reckoned  essential,  necessarily  precluded  the  feudal 
tenure.  But  any,  or  all  of  the  Qualities  reckoned  merely  proper,  miglit  be 
dispensed  with,  at  the  discretion  or  the  parties,  without  precluding  the  tenarey 
according  to  tlie  maxim.  Modus  et  conventio  vmcunt  legem-  This  introduced 
the  distinction  between  proper  and  improper  fiefs.  But,  wherever  the  feodai 
tenure  was  admitted,  the  fiet  was  presumed  to  be  a  proper  fief,  till  the  contraiy 
was  shewn,  and  it  could  only  be  shewn  by  refernug  to  the  original  investiture. 
Tlienoe  the  maxim,  in  these  cases.  Tenor  investitara  est  uupidendus. 

IIL  With  respect  to  the  PRINCIPAL  WiOTTEX  DOCUBIEVTS,  HWCH  ARE 
THE  SOURCES,  FROM  IIVHICH  THE  UBARNING  OF  FOREIGN  FEUDS  IS  DERIVED : 
These  may  be  divided  into  CODES  OF  LAWS,  CAPITULARIES,  AND  COLLECTIONS 
OF  vUSTO^lS.  It  was  long  afler  the  first  revival  of  letters  in  Europe,  that,  the 
learned  engaged  in  the  study  of  the  laws  or  antiquities  of  modem  nationa. 
When  their  curiosity  was  first  directed  to  them,  the  barbarous  style  in  which 
they  are  written,  and  the  rough  and  inartificial  state  of  manners  they  represent, 
were  so  shocking  to  their  classical  prejudices,  that,  Uiey  appear  to  have 
turned  from  them  with  disgust  and  contempt.  In  time,  however,  they  became 
sensible  of  thoir  importance.  They  were  led  to  the  study  of  them,  by  tfaoae 
treatises  on  the  feudal  laws«  which  are  generally  printed  at  the  end  of  tiie 
Justinianean  collection.  These  are  of  Lombard  extraction.  This  naturally 
ga^^  rise  to  the  opinion,  that,  fiefs  appeared  first  in  Italy,  and  were  introduced 
there  by  the  Lombards.  From  Italy,  the  study  of  jurisprudence  was  imported 
Bito  Germany :  this  opinion  accompanied  it  there.  At  fin^t  it  appears  to  have 
universally  prevailed.  But,  when  a  more  extensive  knowledge  of  tlie  an- 
tiquities of  tne  German  nations  was  obtained,  there  appeared  reason  to  call  it 
in  question.  Many  thought  the  claims  of  other  nations,  to  the  honour  of  having 
intn^duced  the  feudal  polity,  weft  better  founded.  Some  ascribed  them  to 
the  Franks :  others,  denying  the  exclusive  claim  of  any  nation  in  particular, 
ascribed  them  to  the  German  tribes  in  general :  and  asserted,  that  the  (Mitline 
of  the  law  of  feuds  is  clearlv  discoverable  in  the  habitss  manners,  and  laws  of 
those  nations^  whilst  still  inhabitants  of  the  Hercynian  wood.  The  time  when 
feuiis  first  made  their  appearance,  has  equally  been  a  subject  of  controversy. 
The  ti>W  itself  is  not  to  be  found  in  any  public  document,  of  acknowledged 
authenticitv.  before  the  nth  century. 

III.  1.  'the  most  ancient,  and  one  of  the  most  important  CODES  OF  LAW, 
in  use  amom;  the  feudal  nations,  is  the  So/jc  Art.  It  is  thought  to  derive  its 
appellation  from  the  Salians,  who  inhabited  the  country  from  the  Lcs^y  to  the 
Carbonarian  wood,  in  the  confine*  ot'  Brabant  and  Haicauit  It  was  irritteft, 
pTobahly  in  the  Latin  laiurnMre,  about  the  beginning  of  the  5th  century,  by 
NVesogastus,  Bodogastiss  Saiogastus,  and  Windc^rastus^  the  chiefs  of  the  natioo. 
It  received  considenible  additioiis  from  CiorisT  Childebert,  Clotaire,  Charle- 
magtie,  and  Lewis  the  Debocnaire.  There  are  two  editions  of  it.  Thaw 
di&r  to  cawadkublr,  tkat  tfaej  kste  been  Imlcd  m  iMucx  codea.    Tlie 

^  Franks 


L.5.  C.4.  Sect.300.     Of  Tenants  in  Common.     [I91.  a. 

Araoks  who  occupied  the  country  apon  the  Rhine,  the  Meuse  and  the  Scheldt, 
trefe  known  bj  the  name  of  the  Ripuarians,  and  were  governed  by  a  collection 
of  laws,  which,  from  them,  was  called  the  Ripuarian  law,  Hiese  lawft  seem  to 
have  been  first  promulgated  by  Theodoric,  and  to  have  been  augmented  by 
Di^obert.  The  punishments  inflicted  by  the  Ripuarian  law  are  more  severe 
than  the  punishments  inflicted  by  the  Salic ;  and  the  Ripuarian  law  mentions 
the  trial  oy  judgment  of  God,  and  by  duel.  Theodoric  also  appears  to  have 
first  promulgated  the  law  of  the  Alemannu  The  law  of  the  Burffundiaru  h 
supposed  to  have  been  promulgated  about  the  beginning  of  the  5U1  century ; 
diat  nation  occupied  the  country  which  extends  itself  from  Alsace  to  the 
Mediterranean,  between  the  Rhone  and  the  Alps.  This  was  the  most  flourish- 
ing  of  the  Gallic  provinces  invaded  by  the  Germans ;  they  established  them- 
'•ehres  in  it,  with  the  consent  of  the  emperor  Honorius.  An  alliance  subsisted^ 
for  la  considerable  time,  between  them  and  the  Romans;  and  some  parts  of 
their  law  appear  to  be  taken  from  the  Roman  law.  One  of  the  most  ancient  of 
die  German  codes  is  that,  by  which  the  Angliones  and  tlie  Werini  were 
governed.  Hie  territories  of  these  nations  were  contiguous  to  those  of  the 
Saxons;  and  die  Angliones  are  generally  supposed  to  be  the  nation,  known 
in  our  history  by  the  name  of  the  Angles.  A  considerable  portion  of  the 
law  of  the  Saxons  has  reached  us.  The  Goths  also  had  their  laws,  which  were 
promulgated  by  the  Ostrogodis,  in  Italy;  b3r  the  Visigoths,  in  Spain.  The 
Godis  were  dispossessed  of  their  conquests  in  Italy  by  the  Lombards.  No 
tntient  code  of  law  is  more  famous  dian  the  lira)  of  the  Lombards  ;  none  dis- 
covert more  evident  traces  of  the  feudal  polity.  It  survived  the  destruction 
of  that  empire  by  Charlemagne,  and  is  said  to  be  in  force,  even  now,  in  some 
cities  of  Italy.  Tbese  were  the  principal  laws,  which  die  foreign  nations, 
from  whom  the  modern  governments  01  Burope  date  their  origin,  first  esta- 
bUshedy  in  diose  countries,  in  which  they  formed  their  respective  setUements. 
Some  degree  of  analogy  may  be  discovered  between  them,  and  the  general 
cnstomsy  which,  from  the  accounts  of  Csesar  and  Tacitus,  we  learn  to  have 
prevailed  among  them,  in  their  supposed  aboriginal  state.  A  considerable  part 
also  of  them  is  evidently  borrowed  from  the  Roman  law,  by  which,  in  this 
imtance,  we  must  understand  the  Thcodosian  code.  This  was  the  more 
natural,  as,  notwidistanding  the  publication  of  die  Ripuarian  and  Salic  codes, 
the  Roman  subjects  in  Gaul  were  indulged  in  the  free  use  of  the  Theodosian 
laws,  eniecidlly  in  the  coses  of  marriage,  inheritance,  and  other  important 
transactions  of  private  life.  In  their  ^tabliohments  of  magistrates  and  civil 
tribunals,  an  imitation  of  the  Roman  polity  is  discoverable  among  the  Pranks; 
and,  for  a  considerable  time  afler  their  first  conquests,  frequent  instances  are 
to  be  found,  in  their  history,  of  a  deference,  and  in  some  instances,  even  of  an 
acknowledgment  of  territorial  submission  to  the  emperors  of  Rome. 

III.  3.  In  the  course  of  time,  all  these  laws  were,  in  some  measure  at  least, 
•Uperseded  by  the  CAPITULARIES.  The  word  capitulary  is  generic,  and 
denotes  every  kind  of  literary  composition  divided  into  chapters.  Laws  of  this 
description  appear  to  have  been  promulgated  by  Childebert,  Clotaire,  Carlo- 
man  and  Pepin.  But  no  sovereign  seems  to  have  promulgated  so  many  of 
them,  as  Charlemagne.  That  monarch  appears  to  have  wished  to  effect,  in  a 
certain  degree,  an  uniformity  of  law  througtiout  his  extensive  dominions.  With 
this  view,  it  is  supposed,  he  added  many  laws,  divided  into  short  chapters  or 
heads,  to  the  existing  codes,  sometimes  to  explain,  sometimes  to  amend,  and 
sometimes  to  reconcile  or  remove  the  difference  between  them.    They  were 

Sinerally  promulgated  ia  public  assemblies,  composed  of  the  sovereign  and 
e  chief  men  of  the  nation,  as  well  ecclcsiastfcs  as  secular.  They  regulated, 
equally,  the  spiritual  and  the  temporal  administration  of  the  kingdom.  The 
execution  of  diem  was  intrusted  to  the  bishops,  the  counts,  and  the  inissi  regit. 
Many  copies  of  them  were  made,  one  of  which  was  generally  preserved  in  tne 
royal  arcnives.  The  authority  of  the  capitularies  was  very  extensive ;  it  pre- 
nDed  faieyexy  kingdom^  under  the  dominion  of  the  Franks^  and  was  submitted 
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to,  in  many  parts  of  Italy  and  Germany.  The  earliest  collection  of  the  capitu- 
laries, is  that  of  Angesise  abbot  of  Fontenelles.  It  was  adopted  by  Lewis 
the  Debonnaire  and  Charles  the  Bald,  and  was  publicly  approved  of  in  many 
councils  of  France  and  Germany.  But,  as  Angesise  had  omitted  many  c^tu- 
laries  in  his  collection,  Benedict  the  Levite,  that  is,  the  deacon  of  the  church 
of  Mentz,  added  three  books  to  them.  Each  of  these  collections  was  con- 
sidered to  be  authentic,  and,  of  course,  appealed  to,  as  law.  There  have  been 
subsequent  additions  made  to  them.  Tne  best  edition  is  that  of  Baluze  in 
1677.  A  splendid  republication  of  this  edition  was  begun  by  monsieur  de 
Chiniac  in  1 780 ;  he  intended  to  comprise  it  in  four  volumes.  Two  only  have 
yet  made  their  appearance.  In  the  collections  of  ancient  laws,  the  capitularies 
are  generally  followed  by  the  Formularia^  or  forms  of  forensic  proceeoings  and 
legal  instruments.     Of  these,  the  formulare  of  Marculphus  is  the  most  curious. 

le  formularia  generally  close  the  collections  of  ancient  laws.  With  the 
Merovingian  race,  the  Salic,  Burgundian,  and  Visigothic  laws  expired.  The 
capitularies  remained  in  force,  in  Italy,  longer  than  in  Germany;  and  in 
France,  longer  than  in  Italy.  The  incursions  of  the  Normans,  the  intestine 
confusion  and  weakness  of  government  under  the  successors  of  Charlemagne^ 
and,  above  all,  the  publication  of  the  decretum  of  Gratian,  which  totally  super- 
seded them  in  all  religious  concerns,  put  an  end  to  their  authority  in  France. 

III.  3.  They  were,  in  some  measure,  succeeded  by  the  CUSTOMARY  LAW, 
It  is  not  to  be  supposed,  that,  the  codes  of  law,  of  which  we  have  been  speak- 
ing, entirely  abrogated  the  usages  or  customs  of  the  countries  in  which  they 
were  promulgated.  Those  laws  only  were  abrogated  by  them,  which  were 
contrary  to  the  regulations  they  established.  In  other  respects,  the  codes  not 
only  permitted,  but,  in  sqme  instances,  expressly  directed,  that,  the  ancient 
usages  should  remain  in  force.  Thus,  in  all  the  countries  governed  by  the 
ancient  codes,  there  existed,  at  the  same  time,  a  written  body  of  law,  sanctioned 
by  public  authority,  and  usages  or  customs,  admitted  to  be  of  public  authority, 
by  which  those  cases  were  governed,  for  which  the  written  body  of  law  con- 
tained no  provision.  After  the  ancient  codes  and  capitularies  fell  into  desue- 
tude, these  customs  multiplied.  By  degrees,  written  collections  were  made 
of  them.  Some  of  these  were  made  by  public  authority;  others  were  the 
collections  of  individuals,  and  depended  tnerefore,  for  their  weight,  on  the 
private  authority  of  the  individuals  by  whom  they  were  made,  and  the  au- 
thority, which  they  insensibly  obtained,  in  the  courts  of  justice.  Collections 
of  tliis  nature,  committed  to  writing  by  public  authority,  form  a  considerable 
part  of  the  law  of  France,  and  are  a  striking  feature  of  the  jurisprudence  of 
that  kingdom.  The  orfgin  of  them  may  be  traced  to  the  beginning  of  the 
Capetian  race.  The  monarclis  of  that  line,  in  the  charters,  by  which  they 
granted  fiefs,  prescribed  the  terms  upon  which  they  were  to  be  held.  These 
they  often  abridged,  enlarged  and  explained,  by  subsequent  charters.  They 
also  published  charters  of  a  more  extensive  nature.  Some  of  these  contained 
regulations  for  the  possessions  of  their  own  domain ;  otliers  contained  general 
regulations  for  the  kingdom  at  large.  In  imitation  of  these,  the  great  vassals 
of  the  crown  granted  their  charters,  for  the  regulation  of  the  possessions  held 
of  them.  In  the  same  manner  when  allodial  land  was  changed  to  feudal, 
charters  were  granted  for  the  regulation  of  tlie  fiefs;  and,  when  villeins  were 
enfranchised,  possessions  were  generally  given  them,  and  charters  were  granted 
to  regulate  these  possessions.  Thus  each  seigniory  had  its  particular  usages. 
Such  was  their  diversity,  that,  throughout  Uie  whole  kingdom,  there  could 
hardly  be  found  two  seigniories,  which  were  governed,  in  every  point,  by  the 
same  law.  "With  a  view  more  to  ascertain,  than  to  produce  an  uniformity  in, 
these  usages,  though  the  latter  of  these  objects  was  not  quite  neglected, 
Charles  the  Seventh  and  his  successors  causea  to  be  reduced  to  writing,  the 
different  local  customs,  which  prevailed  throughout  the  kingdom.  In  1453, 
sometime  after  Charles  the  Sevsnth  had  expelled  the  Elnglish  from  France,  he 
published  an  ordonnance,  by  which  he  directed^  that;  all  the  customs  and 
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usages,  should  be  committed  to  writingy  and  verified  by  the  practitioners  of 
ea<£  place,  then  examined  and  sanctioned  by  the  great  council  and  parliament; 
and  that,  die  customs,  thus  sanctioned,  and  those  only,  should  have  the  force 
of  laws.  Such  were  the  obstacles  in  the  way  of  this  measure,  that,  forty-two 
years  elapsed  before  the  customs  of  an^  one  place  were  verified.  From  that 
time,  the  measure  lingered,  till  the  reign  of  Lewis  the  Twelfth ;  it  was  then 
resumed.  About  the  year  1609,  it  was  completed.  The  customs  of  Paris, 
Orleans,  Normandy,  and  some  other  places,  were  aflerwards  reformed.  Those 
of  Artois  and  Saint  Omer  were  reformed  within  the  last  hundred  years.  The 
nuumer  of  proceeding,  both  in  reducing  the  customs,  and  reforming  them,  was» 
generally  speaking,  as  follows.  The  King,  by  his  letters  patent,  ordered  an 
assembly  of  the  Uiree  states  of  each  province.  When  this  assembly  met,  it 
directed  the  royal  judges,  greffiers,  maires  and  syndics,  to  prepare  memoirs 
of  all  the  customs,  usages,  and  forms  of  practice,  they  had  seen  in  use,  froni 
of  old.  On  receiving  these  memoirs,  the  states  chose  a  certain  number  of 
notM>le3,  and  referred  the  memoirs  to  tliem,  with  directions  to  put  them  in 
order,  and  to  frame  a  cahier,  or  short  minute  of  their  contents.  This  wafi 
read  at  the  assembly  of  the  states,  and  it  was  there  considered,  whether  the  ^ 
customs  were  such,  as  they  were  stated  to  be,  in  the  cahier.  At  each  article, 
any  deputy  of  the  state  was  at  liberty  to  mention  such  observations  as  occurred 
to  him.  The  articles  were  then  adopted,  rejected,  or  modified,  at  the  pleasure 
of  the  assembly.  They  were  tlien  taken  to  parliament  and  registered.  The 
customs  of  each  place,  thus  reduced  to  writing  and  sanctioned,  were  called  the 
coMiumier  of  that  place.  These  coutumiers  were  formed  into  one  collection, 
called  the  Coutumier  de  France^  or  the  Grand  Coutumier*  The  best  edition 
of  this  b  by  Richebourgh,  in  four  volumes  in  folio.  It  contains  near  one  hun- 
dred collections  of  the  customs  of  provinces,  and  two  hundred  collections  of 
the  customs  of  cities,  towns  or  villages.  Each  coutumier  has  been  the  subject 
of  a  commentary.  Five-and-twenty  commentaries  have  appeared,  (some  of 
them  voluminous,]  on  the  coutumier  of  Paris,  alone.  Of  these  commentaries, 
that  of  Dumoulin  has  the  greatest  celebrity.  Les  EstaUissements  de  St,  Lotas, 
hold  a  high  rank  for  the  wisdom,  with  which  they  are  written,  and  the  curious 
matter  they  contain.  The  Coutumier  de  Normandie,  for  its  high  antiquity, 
and  the  relation  it  bears  to  the  feudal  jurisprudence  of  England,  is  particularly 
interesting  to  an  English  reader.  Basnage  s  edition,  and  his  learned  commen- 
tary upon  it,  are  well  known.  But  the  most  curious  of  all  collections  of  feudal 
law,  is  that  intitled,  Assizes  de  Jerusalem, — In  1099,  Jerusalem  was  taken  by 
the  Crusaders,  under  the  command  of  Godfrey  of  Bouillon.  He  establisheo, 
for  the  administration  of  justice  in  that  city  and  the*  adjacent  territory,  two 
tribunals ;  one,  the  Haute  Cour,  for  the  nobility ;  the  other,  the  Cour  de  la 
Bourgeoisee,  for  the  commonalty.  The  sovereign  presided  over  the  former, 
the  viscount  over  the  latter:  eadfi  had  its  code  of  law;  the  former  was  com- 
piled, with  the  council  of  the  patriarch,  the  barons,  and  the  sages ;  the  latter, 
vith  the  council  of  the  freemen  and  burghers.  As  these  collections  were  made, 
hy  persons  governed  by  the  feudal  polity,  as  it  prevailed  in  the  prinbipal  states 
of  Europe;  they  may  be  supposed  to  have  contained  some  of  its  most  im- 
portant principles  and  regulations :  but,  as  the  principal  Crusaders  came  from 
France,  the  collections  may  be  supposed  to  contain  more  of  the  laws  and 
usages  of  that  country  than  of  any  other.  The  collection  was  called  the  Assizer 
de  Jerusalem  ;  they  were  composed  in  the  French  language ;  and  the  autograph, 
written  in  uncial  letters,  with  gilt  initials,  was  signed  by  the  sovereign  and 
the  p^iarch,  and  deposited  in  the  church  of  the  Holy  Sepulchre.  It  became 
the  f^f  of  Saladin,  when  he  retook  Jerusalem.  Partly  from  tradition,  and 
partly  from  its  scattered  fragments,  a  new  edition  of  it  was  made,  towards  the 
middle  of  the  1 3th  century,  by  Jean  de  Ibelen,  count  of  Joppe  and  Ascalon, 
and  lord  of  Rama.  A  third  edition  of  it  was  made  in  1 369  by  the  direction 
of  Peter  of  Lusignan,  king  of  Cyprus,  and  deposited  in  the  church  of  Nicosia, 
in  a  chest,  with  four  seals.    All  tne  christian  possessions  of  the  crusaders  were 
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governed  by  it ;  and,  when  Baldwyn  conquered  Constantinople,  he  promulgated 
It,  in  that  city,  for  the  government  of  his  European  subjects.  When  Cyprus 
fen  under  the  dominioi^  of  the  Venetians,  the  copy,  deposited  at  Nicosia,  fell 
into  tiieir  hands.  It  was  found  difficult  to  understand  the  language  of  the  text : 
the  Venetian  government,  in  1535  caused  it  to  be  translated  into  the  Italian 
language,  and  the  translation  to  be  magnificently  printed ;  the  manuscript  was 
deposited  in  the  church  of  St  Mark.  La  Thaumassiere  published  a  French 
translation  of  it  in  1670 ;  but,  having  been  made  from  an  imperfect  copy, 
Lewis  the  l6th  obtained  a  magnificent  transcript  of  the  original  from  the  senate 
of  Venice.  M.  Bemardi,  (De  Vori^ine  et  des  pro^Ss  de  laiegislation  Frangaise, 
Paris  1816,  octavoy)  from  whom  this  account  orthc  Assizes  de  Jerusalem  is 
taken,  speaks  of  it  as  a  work  of  great  merit,  and  thinks  it  superior  to  the  Codes 
Napdeon :  these  are  five  in  number,  the  Code  Civile  the  Code  Criminelle,  the 
Code  de  Commerce,  the  Code  de  Conscription,  and  the  Code  de  Procedure.  It 
il  allowed  that  the  first  possesses  ereat  merit,  that  the  third  is  very  faulty,  and 
that,  whatever  is  good  in  any  of  them  is  rendered  almost  entirely  useless  by 
&e  last,  which  has  completely  confounded  and  paralysed  all  the  judicature  of 
die  country. 

Sudi  are  the  principal  sources  of  the  feudal  jurisprudence  of  the  kingdom  of 
France.  It  remains  to  take  notice  of  some  of  the  chief  compilations  by  which 
the  feudal  polity  of  other  kingdoms  is  regulated.  The  autnority,  or  at  least 
the  influence,  which  the  capitularies,  had  on  these,  has  been  already  noticed. 
After  these,  the  attention  is  naturally  directed  to  that  collection^  which,  pro- 
bably m  the  reign  of  Frederick  the  second,  Hugolinus,  a  Bononian  lawver, 
compiled  from  the  writings  of  Obertus  of  Otto  and  Gerhardus  Niger,  and  frOm 
the  various  customary  laws,  then  prevailing  in  Italy,  and  added  under  the  title, 
Declma  Collatio,  to  the  Novels.  It  is  to  be  found  in  most  editions  of  the 
Corpus  Juris  Civilis.  In  the  edition  o£  Cujas  it  is  divided  into  five  books ;  die 
first  contains  the  treaties  of  Gerhardus  Niger ;  the  second  and  third,  those  of 
Obertus  of  Otto;  the  fourth  is  a  selection  from  various  authors;  the  fifth  is 
«  collection  of  constitutions  of  different  emperors  respecting  feuds.  To  these 
if  added  the  Golden  Bull  of  the  emperor  Charles  the  fourth.  Authors  are  by 
no  means  agreed,  either  in  the  order,  or  division,  of  tliis  collection.  Several 
editions  have  been  published  of  it.  In  that  published  by  Joannes  Calvinus  or 
"Calvus  at  Franckfort,  in  1611,  there  is  a  collection  of  every  passage,  in  the 
canon  law,  that  seems  to  relate  to  the  law  of  feuds.  As  this  ectition  is  scarce, 
and  it  may  happen,  that,  some  English  reader  may  be  desirous  of  seeing  all 
these  passages,  the  following  short  account  of  Calvinus  or  Calvus*s  selection 
of  them,  is  transcribed  from  HofRnan's  Dissertafio  de  Unico  Juris  Jeiidalis 
Longohardici  Libro, — Jurisprudentiam  Jeudaleniy  sex  lihris  comprehensam,  sive 
potitis  consiietudines  JkudoruMy  secundum  distributionem  Cujacianam,  edidii,  et 
sub  titulo  librifiodorum  VI,  addiditf  quidquid  alicujus  de  hac  materia  momently 
in  universo  corpore  juris  canonici  expressum  invenerat ;  hoc  est  totum  tituium 
decretaHum  Gregorii  IX.  sive  capitula,  Insinuaiione  1.  Et  ex  parte  tua,  2.  X,  de 

feudis,  porro  cap.  cceterum,  5  et  novit,  i^  de  Judiciis,  cap.  QutE  in  Ecclesiariunty 
7  de  ConstitutionibuSf  cap.  Ad  aures,  10  In  quibusdam,  12  et  Gravem,  13  De 
PoeniSi  cap.   Graveniy  53  de  Sent,  excomm.  cap.  Ex  transmissa,  6  et  verum,  7  de 

Joro  competente  eorumque  summaria.  The  next  treatise  to  be  mentioned  is,  the 
Treatise  de  Beneficiis,  generally  cited  under  the  appellation  of,  Auctor  vetus 

'  de  Beneficiis.  It  was  first  published  by  Thomasius  at  Hale  1708,  with  a  dis- 
sertation on  its  author,  and  the  time  when  it  was  written.  He  considers  it  to 
be  certain,  that,  it  was  written  afler  the  year  800,  and  before  the  year  1 250^ 
and  conjectures,  that  it  was  not  written  before  the  emperor  Otho,  and  that  it  was 
written,  before  the  emperor  Conrad  the  Second.  To  these  must  be  added  the  ■ 
Jus  Feudale  Saxonicum ;  which  seems  to  be  part  of,  or  an  appendix  to,  a 
treatise  of  great  celebrity  in  Germany,  intitled  the  Speculum  Saxonicum. 
The  Jus  Feudale  Saxonicum^  is  said  by  Struvius,  to  have  oeen  translated,  by 
Goldastusy  from  the  German,  into  the  Latin  language,  for  the  benefit  of  the 

Poles. 


L.d.  C.4.  SwtSOO.    Of  Tenants  in  ConHnon.    [191  .a. 

Poles.  It  18  supposed  to  have  been  published,  between  the  year  1915,  and  the 
jear  1350.  The  Speculum  Suexneum  seems  to  have  been  composed,  in  imitation 
of  the  Speculum  Saxonicum,  probably,  between  the  year  1S50,  nnd  the  year 
1400.  To  this  is  added  the  Jus  FeudaU  AUemanicumy  composed  alK)ut  the 
iSBir  time,  and  probably  by  the  same  author.  But  none  of  these  collections 
acquired  the  same  authoritv,  as  the  books  of  the  fiefs.  They  were  known  by 
the  name  of  the  Lombard  mw.  By  degrees  thev  were  admitted,  as  authority, 
by  most  of  the  courts,  and  taught  in  most  ot  the  academies  of  Italy  and 
Germany.  Like  the  civil  and  canon  law,  they  became  the  subject  of  inna- 
merable  glosses.  Those  of  Columbinus  were  so  much  esteemed,  that,  no  one, 
il  is  said,  ventured  to  publish  any  after  him.  Aboat  the  end  of  the  13th 
century,  James  of  Ardezene  publtshed  a  new  edition  of  the  Gloss  of  Colum- 
binus, uid  added,  under  the  title  of  CapUuia  Ex&aordinariay  a  collection  of 
adjudged  cases,  00  ieudal  matters.  This  was  inserted  in  some  of  the  krtfer 
odicions  of  the  Corpus  Juris.  About  the  year  1430^  Minuccius  de  Prato 
veCeri,  a  Bononian  lawyer,  by  the  orders  of  the  emperor  Sigismond,  eave  a  new 
edition  of  the  Books  of  the  Fiefs,  with  the  Gloss  of  Columbinus.  These  were 
confirmed  by  the  emperor  Sigismond,  and  afterwards  by  the  emperor  Frederiek 
the  ^d,  and  publicly  taught  in  the  university  of  Bononia. ,.  Such  are  tfio 
jpmcipial  sources  of  the  feudal  jurisprudence  of  foreign  countries* 

IV.  Tfia   BAILT   HISTORY   OF   THE   FEUDS   OF   FOBSIOK  COUNTRTES  IS  in- 
volved in  a  considerable  degree  of  obscurity.     That  in  the  time  of  Pepin  the 
finidal  polity  arrived  at  a  degree  of  maturity  and  consistence,  is  certam.-   It 
arast*  therefore,  have  previouSy  had,  its  rise  and  prosress.    Some  vestiges  of 
dbese  are  discoverable  in  the  scanty  materials  which  have  reached  us,  of  Ae 
laslOTy  ahd  antiquities  of  those  early  times.    We  find  mention  in  them  of  the 
Iswk,— of  lands  intrusted  (commendati)  by  the  king  to  his  followers  ;«-»of 
estates,  which,  on  account  of  the  infidelity,  or  tlie  cowaraice  of  the  proprietary, 
or  hiia  placing  himself  under  another  lorcf,  the  king  takes  from  him,  and  restorca 
la  the  fisc.     There  is  also  mention  of  the  pares  comitum,  and  the  fideles,  and 
of  reinvesting  the  leudes,  who  had  been  unjustly  deprived  of  their  possessions. 
At  first  kings  alone  granted  fiefs.    They  granted  them  to  laymen  only,  not  to 
ecclesiastics ;  and  to  such  only  who  were  free,  and  probably  to  (he  most  im- 
portant only  of  their  followers.     They  were  not  granted,  for  any  certain,  or 
determinate  period  o^  time ;  they  were  not  transmissible  to  ihe  descendants  of 
the  grantee ;  they  were  resumable  on  the  bad  conduct  of  the  vassal,  without 
the  sovereign's  being  obliged  to  show  the  cause  of  the  resumption,  or  having 
recourse  to  any  judicial  process.    The  vassal  had  no  power  to  alienate  them. 
Every  freeman  was  subject  to  the  obligation  of  military  duty;  tibis  was  the 
case,  in  a  more  particular  manner,  of  the  feudal  tenants;  they  were  to  attend 
the  sovereign  on  horseback,  and  in  complete  armour,  that  is,  with  the  breast- 
alate,  the  shield,  the  spear,  the  hehnet,  and  the  sword.    They  were  to  guard 
Ids  life,  member,  mind,  and  right  honour.     They  were  first  called  homines^ 
fdtUsy  leudes,  anirustiones ;  to  f3l  these  the  appellation  of  vassals  succeeded. 
It  appears,  that,  in  early  times,  the  feudal  tenants  were  numerous.    A  con- 
sklerable  part  however  of  the  subjects  were  free  from  the  feudal  tenure.    The 
hmds  held  by  these,  were  called  allodial.    The  proprietors  of  them,  were  under 
the  general  obligation  of  military  service^  and  were  subject  to  general  taxation. 
Their  particular  nature  was  chiefly  discernible  in  this,  that,  they  difiered 
firom  the  vQleins,  as  they  were  fi-eemen ;  and  from  tiie  feudal  tenants,  as  their 
possessions  were  from  the  first  hereditary.     For,  originally,  the  crown  itself 
was,  not  in  the  sense,  in  which  we  now  use  the  word,  hereditar}'.     A  marked 
pieference  was  always  shewn,  both  by  the  sovereign  and  the  nation,  to  the 
royal  lineage.     But  by  each,  the  strict  line  of  hereditary  descent,  was  occa- 
sionally interrupted,  by  calling  to  the  throne  a  remote  relation,  to  the  prejxidice 
of  the  actual  hen*.    The  government  was  monarchical ;  but  strongly  contnAled 
by  the  people.    Twee  a.  year,  the  people,  or  as  they  woie  afterwards  called^ 

the 
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the  states,  assembled.  The  first  of  these  general  afisembliesy  was  held  originally 
in  the  month  of  March,  afterwards  in  the  month  of  May ;  and  always  in  open 
air.  Hence  from  the  time  of  meeting,  the  expression  le  champ  de  Mart,  after- 
wards le  champ  de  Mau  The  second  assembly  was  held  in  the  autumn.  It 
was  divided  into  two  classes.  The  first  comprised  the  bishops,  the  abbots,  the 
dukes,  the  counts,  and  the  elders  of  the  nation ;  and  all  of  them  had  delibera- 
tive voices  in  the  assembly.  The  second  contained  the  magistrates,  and  the 
infierior  officers;  but  these  attended  only  to  receive  tlie  orders  of  the  assembly. 
The  king  proposed  the  subjects  of  debate,  by  his  referendary ;  the  members  of 
the  first  class  deliberated  upon  them  ;  the  king  pronounced  tlie  decision.  The 
acts  were  reduced  to  writing,  under  the  name  of  capitularies,  and  the  execution 
of  them  was  intrusted  to  me  members  of  the  second  class.  The  eovemort- 
of  provinces  were  called  dukes ;  the  counts  were  subordinate  to  them,  and 
administered  justice,  in  the  districts  committed  to  their  care.  The  missi  regii, 
were  commissaries  appointed  by  the  king  to  attend  to  the  general  administra- 
tion of  justice,  througnout  the  nation.  Next  to  tlie  counts  were  the  barons^ 
or  the  chief  land-owners;  then  followed  the  general  body  of  freemen;  after 
these,  came  the  artizans,  the  labourers,  and  the  villeins.  The  general  admini- 
stration of  affidrs,  was  intrusted  to  the  almoner,  who  was  at  the  head  of  the 
clergy.  Tlie  referendary  and  chancellor  were  the  chief  counsellors  of  state : 
then  followed  the  chamberlain,  the  count  of  the  palace,  the  high  steward,  the 
butler,  the  constable,  the  marshal,  the  four  first  huntsmen,  and  the  grand 
fidconer. 

Such  appears  to  be  the  general  outline  of  the  feudal  government,  during  the 
Carlovingian  line.  That  line  was  extinguished,  in  France,  by  the  aceessipn  of 
the  Capetian  line ;  in  Germany,  by  tlie  accession  of  the  House  of  Saxony ;  and 
in  Italy,  by  the  usurpation  of^  the  dukes.  Soon  after,  or  perhaps  some  time 
before  this  event,  fiets  became  hereditary.  Even  the  offices  of  duke,  count  and 
margrave,  and  the  other  high  offices  of  the  crown  were  transmitted  in  the 
course  of  hereditary  descent:  and  not  lon^  after,  the  right  of  primogeniture 
was  universally  established.  It  first  took  place  in  the  descent  of  the  crown, 
but  was  soon  admitted  by  every  branch  of  the  feud.  This  stability  of  pos- 
session was  an  immense  addition  to  the  power  of  the  crown  vassals.  It  enabled 
them  to  establish  an  independency  of  the  crown.  They  usurped  the  soverei^ 
property  of  the  land,  with  civil  and  military  authority  over  the  inhabitants^ 
The  possessions,  thus  usurped,  tliey  granted  out  to  their  immediate  tenants, 
and  tnese  granted  them  over  to  others,  in  like  manner.  By  this  means,  though 
they  always  professed  to  hold  their  fiefs  from  the  crown,  they  were  in  fact  cd>- 
solutely  independent  of  it.  They  assumed  in  their  territories,  every  royal  pre- 
rogative: they  promulgated  laws;  they  exercised  the  power  of  life  and  death; 
they  coined  money;  fixed  the  standard  of  weights  and  measures;  granted 
safeguards ;  entertained  a  military  force ;  and  imposed  taxes,  witli  every  other 
right  supposed  to  be  annexed  to  royalty.  In  tneir  titles,  they  styled  them- 
selves, Dukes,  &c.  '*  by  the  grace  oi  God/'  a  prerogative  avowedly  confined 
to  sovereign  power.  It  was  even  admitted,  that,  if  tlie  king  refused  to  do  the 
lord  justice,  the  lord  might  make  war  against  him.  In  the  ordonnances  of 
St.  Lewis,  ch.  50,  is  this  remarkable  passage :  "  If  the  lord  says  to  his  liege 
"  tenant,  Come  with  me,  I  am  going  to  make  war  against  my  sovereign,  who 
<<  has  refused  me  the  justice  of  his  court :  upon  this,  the  liegeman  should 
^'  answer  in  this  manner  to  the  lord:  I  would  willingly  go  to  the  king  to  know 
^'  the  truth  of  what  you  say,  that,  he  has  denied  you  his  court.  And  then  he 
'*  shall  go  to  the  king,  sayine  to  him  in  tliis  manner :  Sir,  the  lord  in  whose 
"  liegcance  and  fealty  I  am,  has  told  me  you  have  refused  the  justice  of  your 
<«  court ;  and  upon  this  I  am  come  expressly  to  your  majesty,  to  know  if  it  is 
«  80^  for  my  lord  has  summoned  me  to  go  to  war  with  you.  And  thereupon, 
"  if  the  king  answers,  that,  he  will  do  no  judgment  in  his  court,  the  man  shall 
*^  return  immediately  to  his  lord,  and  his  lord  shall  equip  him,  and  fit  him  out  at 
^'  his  own  expense;  and  if  he  will  not  go  with  tum,  he  shall  lose  his  fief  by 

"  right. 
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*<  right.    But  if  the  king  answers,  that,  he  will  hear  him,  and  do  justice  to 
*^  to  the  lord,  the  man  shall  return  to  him,  and  shall  say :  Sir,  the  kine  has  said 
'*  to  me,  that  he  will  willingly  do  you  justice  in  his  court.     Upon  which,  if  the 
*'  lord  says,  I  never  will  enter  into  the  king's  court,  come  therefore  with  me, 
**  according  to  the  summons  I  have  sent  you ;  then  the  man  shall  say,  I  will 
**  not  go  with  you ;  and  he  shall  not  lose  his  fief  for  his  not  going.'*    This 
shews  how  powerful  and  absolute  the  great  vassals  were.     The  same  motive 
which  induced  the  vassals  of  the  crown  to  attempt  to  make  themselves  inde« 
pendent  of  the  crown,  induced  their  tenants  to  make  themselves  independent 
of  them.      This  introduced  an   ulterior  state  of  vassalage.     The  kmg  was 
called  the  Sovereign  Lard;  his  immediate  vassal  was  called  the  Stizereign  ;  and 
the  tenants  holding  of  him  were  called  the  arrere  vassals.     Between  these  and 
the  sovereign,  the  connection  was  very  small.    In  those  reigns,  even,  when  the 
power  of  the  monarch  was  greatest,  his  authority  over  the  arrere  vassals  was 
nint,  and  indirect.    Of  this  the  history  of  Joinville  presents  a  striking  instaqoe : 
Previously  to  the  departure  of  St  Lewis  on  the  crusade,  he  summoned  an 
assembly  of  his  barons  to  attend  him,  and  required  them  to  swear,  that,  on 
the  event  of  his  decease  during  the  expedition,  they  would  be  loyal  and  true 
to  his  son.    Joinville  his  historian,  a  feudatory  of  the  count  of  Champaigne, 
though  he  possessed  a  most  enthusiastic  veneration  for  the  king,  and  the 
wannest  attachment  to  his  person,  refused,  on  account  of  his  vassalage  to  the 
count,  to  take  the  oath ;  his  words  are  **  Ille  me  demanday  maisje  ne  voxfiart 
point  de  serement,  car  je  nestoie  pas  son  home,"    The  consequence  was,  that,'- 
in  every  kingdom  there  were  as  many  sovereigns,  with  the  power  and  ensigns 
of  royalty,  as  there  were  powerful  vassals.     With  respect  to  France,  Hugh 
Capet  acquired  the  crown  of  that  kingdom,  by  availing  nimself  of  the  extreme 
weakness,  to  which  it  was  reduced  by  the  system  of  subinfeudation.    After  he 
acquired  the  throne,  he  used  his  utmost  efforts  to  restore  it  to  its  ancient ' 
splendor  and  strength.     His  successors  pursued  his  views  with  undeviating  ate 
tention  and  policy ;  and  with  so  much  success,  that,  previously  to  the  accession 
of  Lewis  the  idth,  the  seventy-two  great  fiefs  of  France  were  united  to  the 
crown,  and  all  their  feudal  lords  attended,  at  the  states  general  in  1614,  the 
last  that  were  held,  till  the  late  memorable  assembly  of  them  in  1789.     This 
system  of  reunion  was  completed  by  the  accession  of  the  provinces  of  Lor- 
raine and  Bar  to  the  crown  of  France,  in  1735.     See  Abrrge  Chronologiqtie 
de  grands  Fiefs  de  la  Couronne  de  France.     Paris  17^9.     Like  France,  Spain 
was  broken  into  as  many  principalities  as  it  contained  barons.     In  the  course 
of  time,  they  were  all  absorbed  in  the  more  powerful  kingdoms  of  Arragon 
and  Castile ;  and,  by  the  marriage  of  Ferdinand,  the  sovereign  of  Arragon, 
with  Isabella,  the  sovereign  of  Castile,  they  were  all  united  to  descend  in  the 
Hme  line.     No  such  re-union  took  place  in  the  empire.     Under  the  inmiediate 
successors  of  Charlemagne,  it  was  broken  into  innumerable  principalities,  never 
to  be  re-united.    If  we  allow  for  the  difference  of  public  and  private  manners, 
't  presents  the  same  spectacle  at  this  day,  as  the  other  states  of  Europe  pre- 
dated formtTly,  but,  which  is  now  peculiar  to  itself — a  complex  association 
^  principalities  more  or  less  powerful,  and  more  or  less  connected,  with  a 
Nominal  sovereignty  in  the  emperor,  as  its  supreme  feudal  chief.     In  England 
^  such  dismemberment  as  that  we  have  been  speaking  of,  took  place ;  nor 
did  the  nobles  ever  acquire,  in  England,  that  sovereign  or  even  independent 
|K>wcr,  which  diey  acouired  in  Spain,  Germany,  or  France.     The  power  and 
Influence  ofsoiiie  of  the  English  nobles  were  certainly  great,  and  sometimes 
mrershadowed  royalty  itself.     But,  it  is  evident,  that,  Nevil  the  great  earl  of 
Warwick,  and  the  nobles  of  the  house  of  Percy,  the  greatest  subjects  ever 
known  in  the  country,  were,  in  strength,  dignity,  power  and  infliience,  and  in  . 
every  other  point  oi*  view,  greatly  inferior  to  the  dukes  of  Brittany  or  Bur-  ■ 
gundy,  or  tli3  couuU  of  Flanders.     The  nature  of  this  note  neither  requires 
nor  allows,  a  further  deduction  of  the  public  history  of  the  feuds  of  Europe : 
tbc  four  circumstances  we  have  mentioned;— -the  hekrdiip  of  fiefs,  the  ri^ht  of 

primogemture. 
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prinMygenitare,  the  intermediate  sovereignty  of  the  crown  vassals,  and  the  intro- 
duetioii  of  BHbini^&udatfon,  completed  the  triumph  of  the  feud  over  monarchy. 
Here  the  historical  deduction  naturally  closet.  The  Carlovingian  family  is  the 
inportant  link,  which  connects  ancient  with  modem  history,  Roman  jurispnl- 
dence  with  the  codes  of  the  German  tribes,  and  the  law  of  civil  obligation,  with 
the  law  of  tenure. 

V.  Before  we  quit  the  subject  of  foreign  feuds,  it  may  not  be  unacceptable 
t0  the  reader,  that  we  should  state,  in  a  few  words,  the  nature,  first,  of  the 

8TATB8  GENERAL  ;  SCCOndly,  OF  THE  PARLIAMENTS;  thirdlv,  OF  THE  NOBI- 
LITY OF  THE  NATIONS  ON  THE  CONTINENT,  whcre  the  feudal  polity  has  been 
introduced ;  and,  fourthly,  some  observations  on  the  difference  between 

THE  parliament  AND  NOBILITY  OP  ENGLAND,  AND  THE  PARLIAMENT  AND 
HOBtLlTY  OF  THE  COUNTRIES  ON  THE  CONTINENT. 

V.  1.  It  appears,  from  wliat  has  been  already  mentioned  in  this  annotation^ 
that  die  National  Assembly  on  the  Champ  de  Mars,  and  the  Champ  dt  Mai^ 
oonaisted  of  a  body  of  indfividual  chieftains,  convened  by  their  prince.  After 
the  chieftains  had  made  their  governments  independent  and  hereditary,  the 
NitioBal  Assembly  was  a  convention  of  hereditary  chiefs  of  particular  statea, 
bringing  to  it  their  own  vassals.  To  this  assembly,  the  Commons,  who  had  no 
plaee  in  die  national  assembly,  as  it  was  originally  constituted,  obtained  by  de- 
grtea,  a  right  of  admittance.  Then,  the  national  assembly  became  constituCedy 
BOt'of  the  three  orders  of  the  state, — for  it  is  anticipating  events,  to  give  them 
tkig  appellation, — but  of  the  three  states^  of  which  the  nation  was  compcMsed.  Tlie 
fiM^  were  those,  governed  by  the  great  ecclesiastical  vassals;  the  second,  were 
thoae,  governed  hj  the  great  lay  vassals ;  the  third,  were  civil  communidea,  go- 
vemeoDy  municipal  officers.  The  two  former  attended  in  person,  bringing,  as  we 
have  said,  their  own  vassals  with  them;  the  last,  attended  by  deputies.  After- 
warda^  the  great  ecclesiastical  and  great  lay  vassals  sinking  in  power,  the  general 
body  of  the  clergy  arose  into  consequence,  and  became  the  order  of  the  der^j. 
On  the  similar  depression  of  the  great  lay  vassals,  the  general  body  of  the  nobles 
rose  into  consequence,  and  became  the  order  of  the  nobility;  the  commonalty 
retained  their  place,  but  increased  in  consequence.  Thus  constituted,  tlie  three 
bodies  became  the  three  orders  of  the  state,  and  in  the  course  of  time,  the  fint 
and  second  as  well  as  the  third  order,  appeared  by  deputies. 

V.  <i.  But,  in  the  mean  time,  a  new  power  rose  in  the  kingdom.  In  nii3flt 
countries  on  the  Continent,  and  particularly  in  France  and  Germany,  the  sove- 
reign had  a  large  patrimonial  territory,  which  had  its  plaids  or  parliament^  for 
trjfing  the  causes  of  its  occupants,  lliis  territory  descended  to  nis  successors ; 
and,  as  the  great  fiefs  were  re-united  to  the  crown,  the  plaids  or  parliament  of 
the  original  patrimonial  territory  of  the  sovereign  bedhme  the  plaids  or  parlia- 
ment of  the  land-owners  of  these  estates.  At  first,  particularly  while  judicidi 
combats  lasted,  the  parliaments  administered  justice,  by  a  species  of  military 
law ;  insensibly,  the  parliament  became  a  court  of  civil  justice  and  dvil  forms, 
and  the  king's  supreme  council.  By  degrees,  it  superseded  the  national  con- 
vention of  the  states,  so  far,  that  the  national  convention  was  less  frequently 
Called,  and,  at  length  fell  into  such  desuetude,  that  the  assembly  of  the  states; 
ilk  1614,  was  the  last,  that  was  held,  before  the  memorable  assembly  of  the  statea 
is  1789. 

.yV.  3.  With  respect  to  Jbreign  nohiliti/y — in  France,  soon  after  the  accession  of 
the  Capetianlinc;  in  Germany,  soon  after  Uie  house  of  Hapsburgh  became  im- 
perial, the  diBtinction  was  introduced,  of  lineage  royal,  lineage  noble,  and 
lilieage  purely  free.  Tlie  first  was  composed  of  princes,  or  those,  who  claimed 
a  royal  descent,  tiirough  royal  descents:  the  second  was  composed  of  dukes, 
counts,  marquises,  and  barons,  or  those,  who  claimed  a  noble  descent,  through 
neMe  descents :«-after  these,  came  the  knights  and  their  esquires;  with  the 
Htjpm^  the  class  of  nobihty  ended ;  and  then  came  the  mere  freeman.    This 

distinction 
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distinction  has  been  preserved  in  Germany*  In  France,  all  the  great  fieft  unsf  • 
reunited  to  the  crown,  and  the  inferior  nobility  lost  much  of  thtfsr  terri|orkdi 
power  and  influence;  so  that,  towards  the  end  of.  the  reign  of  Lewis  the  idtli» 
they  were  little  more  than  a  privileged  and  favoured  order,  but  wholly  depen« 
dent  on  the  king,  and  subject  to  the  law.-^-But,  it  must  be  remarked^  thaftdiuces, 
marquises,  counts,  viscounts  and  barons,  as  suchy  were  not  noble.  Those  only, 
were  Boble,  who  could  prove  their  nobility,  from  the  time  when  fiefs  became 
hereditary,  tfaeM  were  said  to  be  noUe  of  nam€  and  arms;  or  those,  wlio  eould 
prove  a  century  of  nobili^  in  their  familv ;  these  were  said  to  be  nMe<jfns€9 
and  exiraction.  To  these,  must  be  added  the  ennobled  in  consequence  of  granC 
or  offoe. 

V.  4.  Tke  deference  hehxjeen  ike  English  nobility  and  EngUsk  parliameniy  mtd 
ikenMiU^  anaparUamgnts  of  the  nations  on  the  Continent  ^  is  very  remarkabltw 
The  tliree  states  and  three  orders  of  the  state  on  the  Continent  have  been  men- 
tiooed.  In  almost  every  country  on  the  Continent,  the  third  state,  or  dnrd 
Older  of  the  state,  was  originally  distinguished  from  the  nobility,  and  consisted 
of  the  ooaunonaltT  only.  In  England,  all  the  barons  or  lords  of  those  manora» 
whidb  were  held  munediately  of  die  king,  were  entitled  to  a  seat  in  the  national 
cflQDcQ.  In  the  course  of  time,  they  became  numerous,  and  the  estates  of 
many  of  tfaeas  became  very  smalk  This  introduced  a  difference  in  their  peiaonal 
importaace.  In  consequence  of  it,  the  great  barons  were  personally  sumraoned 
ta  parliament  by  the  king ;  the  small  barons  were  summoned  to  it,  m  die  AggR^ 
gate,  by  the  sheriff.  They  assembled  in  distinct  chambers.  The  king  met  die 
greirt  barons  in  person;  but  except,  when  he  summoned  their  personal  attend*^ 
SBce,  left  the  latter  to  their  own  deliberations.  These,  and  some  concuneaa 
drcomstances,  elevated  the  great  to  a  distinct  order  from  the  smaller  barons^ 
and  confounded  the  latter,  with  the  general  body  of  the  freeholders. 

In  the  mean  dme,  a  considerable  revolution  took  place  in  the  right  to  dte 
Kngiiidi  peerage.    From  being  territorial,  it  became  personal ; — in  other  words, 
ias^ad  m  con^rring  on  a  favoured  subject  a  territory,  which^  being  held  of  the 
loag,  made  him  a  baron,  and,  of  course,  a  peer  of  parliament,  it  ofuen  happoMd- 
that  the  king  conferred  on  him  the  peerage,  with  reference  to  a  territory,  but 
widurat  conferring  on  him  any  interest  in  the  territory.     The  same  revolution 
took  place,  in  respect  to  the  high  offices  of  dukes,  marquises,  earls,  and  viscounts. 
These  were  originally  territorial  offices,  which  were  exercisable  within  certain 
districts,  and  entided  the  possessors  of  them  to  a  seat  in  the  national  councB. 
By  degrees,  these  also  became  mere  personal  honours,  the  king  frecjuendy 
granting  them  to  a  person  and  his  heirs,  with  a  nominal  reference  to  a  district ; 
bat,  wiraout  the  slightest  authority  within  it:  and,  when  they  were  granted  in 
this  manner,  if  the  party  had  not  a  baronial  dignitv,  the  king  conferred  it  on 
faim,  and  thus  entitled  him  to  a  seat  in  the  higher  house. — Where  die  dignity 
wsM  hereditary,  if  he  had  more  than  one  male  descendant,  his  eldest  son  only 
took  his  seat  in  the  house :  and  the  brothers  and  sisters  of  that  son  were  com- 
moners.   Thus,  a  separate  rank  of  nobility,  unknown  to  foreigners,  was  intro-  • 
duoed  in  Englmid ;  and  thus,  in  opposition  to  a  fundamental  principle  of  the 
French  law,  that  every  gentleman  in  France  is  a  nobleman, — it  became  a  priii* 
ciple  of  the  English  law,  that  no  English  gentleman  is  a  nobleman,  unless  he  is 
a  peer  of  the  upper  house  of  parliament. 

.  Id  the  manner  which  we  have  mentioned,  the  parliament  of  England  became 

divided  into  two  houses,  the  Lords  and  Commons,  and,  together  with  die  king, 

cenatituted  the  legislature  of  the  nation;  but  its  judicial  power  generally  fbll 

into  disuse,  except  in  causes  which  are  brought  before  the  House  of  Lords 

by  appeal.     The  reverse  of  this  happened,  in  every  other  country  on  the  Con- 

tinent, — there,  the  parliament  subsided  into  a  high  court  of  justice  for  the  latt 

resort,  and  a  court  o(  royal  revenue. — The  nature  of  Roman,  Grerman,  French, 

and  English  nobility,  is  more  fully  explained  in  the  writer's  Succinct  account  ijf 

/he  Geograiphical  and  Political  Revolutions  of  Germany  y  or  the  Principal  St<^es% 

uUck  ctrngpated  ike  Empire  of  Charlemagne,  frtm  his  Coronation,  im  ooo,  to  Ow 

dissolution 
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dmdutkff  in  1806;  mth  some  account  of  the  Genealogies  of  the  Imperial  House  of 
HapsbHrghy  and  of  the  Six  Secular  Electors  of  Germany;  and  of  Romany  German^ 
French^  ^^^  English^  Nobility. 

VI.  It  remains  to  say  something  of  the  REVOLUTIONS  OF  THE  FEUD  IN  THE 
JURISPRUDENCE  OF  OUR  OWN  NATION. 

VI.  1.  AS  TO  THE  TIME  ff'HEN  IT  WAS  INTRODUCED.    Whether  feuds  pre- 
vailed  in  England,  before  the  Norman  conc^uest,  has  been  the  sabject  of  much 
dispute.    In  1607,  an  event  happened,  which  occasioned  the  question  to  be 
discussed,  with  a  profusion  of  learning.     Several  estates  within  tne  counties  of 
Roscommon,  Sligo,  Mayo,  and  Galway,  being  unsettled  as  to  their  titles,  king  • 
James  the  1st,  by  commission,  under  the  great  seal,  authorized  certain  commis- 
sioners, of  whom  sir  Henry  Spelman  was  one,  to  make  grants  of  these  estates. 
In  exercise  of  this  authority,  the  commissioners  made  a  grant  of  lands  in  Mayo 
to  lord  Dillon.    King  Charles  the  1st  issued  a  conunission,  to  inquire  into  de- 
fective titles :  and  orders  were  given,  that,  all  persons,  who  had  any  of  the 
estates  in  question  by  letters  patent  from  the  crown,  should  produce  the  letters, 
or  an  inrolment  of  them,  before  the  lord  deputy  and  council.    In  pursuance  of 
these  orders,  the  letters  patent  to  lord  Dillon  were  produced.     It  was  found*  • 
that,  the  lands  were  granted  to  them  <'  to  the  lord  Dillon  and  his  heirs,  to  hold 
^*  by  knight  service,  as  of  his  majesty's  castle  of  Dublin."    It  was  admitted* 
that^  the  commissioners  had  exceeded  tlieir  conunission,  in  reserving  a  mean  * 
tenure,  to  the  prejudice  of  the  crown,  when  they  ought  to  have  reserved,  either 
an  express  tenure,  by  knieht  service,  in  capite,  or  not  to  have  mentioned  any 
tenure;  in  which  case,  the  law  would  have  implied  a  tenure  in  capite.     The . 
question,  therefore,  was,  whether,  the  deficiency  of  the  tenure,  so  far  affected 
Vie  grant,  as  wholly  to  destroy  the  legal  effect  of  it;  or  whether,  the  letters* 
patent  might  not  be  good,  as  to  the  land,  and  void  only  as  to  the  tenure.     The 
case  was  argued,  several  days,  by  counsel,  on  both  siaes,  and  was  afterwards 
referred  to  Uie  judges.     They  were  required  by  the  lord  deputy  and  council,  to 
consider  of  it,  and  to  return  their  resolution.     The  judges  disagreeing  in  opi- 
nion,  it   was  thought   necessary,  for  public  satisfaction,  to  have  ■  it  argued 
solemnly  by  them  all.     This  was  done,  accordingly.     Those  who  contended  for 
the  validity  of  the  letters  patent,  urged,  among  other  arguments,  that,  tenures- 
in  capite  were  brought  into  England,  by  the  conquest,  but,  that  grants  were 
by  the  common  law ;  and,  being  more  ancient  than  tenures,  must,  of  necessity, 
be  distinct  from  the  thing  granted.     From  this,  they  interred,  that,  though  the 
reservation  were  void,  the  grant  itself  might  be  good.     In  the  course  of  their 
arguments,  on  this  point,  they  observed,  that,  sir  Henry  Spelman  was  mistaken, 
when,  in  his  Glossary,  under  the  word  Fevdumy  he  referred  the  original  of  feuds 
to  the  Norman  conquest.     This  drew  from  him  a  reply.     He  publislied  it  under 
the  title,  "  Of  the  Original  Tenure  by  Knight  Service  in  England.**     In  this 
work,  he  argues,  with  great  learning  and  strength  of  argument,  that,  tenures, 
such  as  they  were  granted,  in  the  letters  patent,  by  himself  and  the  other  com- 
missioners, in  Ireland,  were  not  in  use  before  the  conquest.     He  distinguishes 
between,  what,  he  calls  the  servitia  mUitana  and  the  so-vitutes  militares.     He 
contends,  that,  the  grievances  and  servitudes  of  fiefs,  as  wardships,  marriages, 
&c.  which  to  that  day,  he  says,  were  never  known  to  other  nations,  governed  by 
the  feudal  law,  were  introduced  by  the  conqueror.     But  he  seems  to  concede, 
that,  in  a  general  sense,  military  service  and  feuds,  were  known  to  the  Saxons. 
In  this  middle  opinion,  he  appears  to  be  followed  by  two  very  great  authorities, 
lord  Hale,  and  sir  William   Blackstone.     Almost  all  writers,   however,  are 
SLgrecdf  that,  in  the  reign  of  the  conqueror,  the  feudal  law  was  completely  esta- 
blished.    Upon  the  whole,  the  most  probable  conjecture  appears  to  Ifo,  that, 
evident  traces  of  something  similar  to  the  feud,  may  be  traced  in  the  Saxon 
polity ;  that,  it  was  established,  witli  its  concomitant  appendage  of  fruits  and 
services,  by  the  Norman  barons,  in  the  possessions,  which  were  parcelled  out 
among  them,  by  the  conqueror;  and  tliat;  about  the  middle  of  his  reign,  it  was 

formally, 
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fbnnallj,  and  universally  establiflhed.  by  law.  This  universality  of  tenure,.  is» 
peiiiqpsy  peculiar  to  England.  In  other  kinffdomsy  those  parts  of  the  lands,.' 
which  were  permitted  to  remain  in  the  hands  of  the  natives,  and  a  considerable 
part  of  those,  which  the  conquerors  parcelled  out  among  themselves,  were  not 
originally  subject  to  tenure.  In  the  earliest  age,  however,  of  the  feudal  law, 
some  advantages  attended  tenure,  and  f^requenUy  occasioned  the  conversion,  of 
allodial  into  feudal  property.  But  in  the  anarchy,  which  followed  the  removal 
of  the  Carlovingian  dynasty,  there  was  an  end  of  all  political  government :  so 
that,  almost  all  persons  found  it  advantageous,  to  enter  mto  the  feud.  To  etfect 
this,  they  delivered  up  their  lands  sometimes  to  the  soverei^,  sometimes  to 
aome  powerful  lord,  and  sometimes  to  the  church,  on  condition  to  receive  it 
back  in  feudality.  Lands  t|ius  delivered  and  returned,  r.eceived  the  appellation.' 
dtjhtda  data  H,oUata..  Some  portion  of  lands,  however,  still  remained  free., 
Of  tbtt  the  proportion  difiers  in  the  countries  on  the  continent.  In  some,  Uie; 
courts  presume  it  to  be  feudal,  till  it  is  proved  to  be  ^odial.  In  others,  the' 
preemption,  is  in  &vour  of  its  allodiality.  See  before  63.  a.  note  1 .  But  with 
us,,  in  the  eye  of  the  law,  tenure  is  universal ;  that  is,  the  Amiinium  directum  of 
all  the  lands  in  the  kingdom  is  in  the  crown ;  The  dominium  utile  of  them  is  ijx 
die  ^^Hii^n^ 

VL  a..    AS  TO  THE   FRUITS  AND  INCIDENTS  OF  THE  FEUDAL  TENURE.. 
These,  in  the  original  simplicitv^  of  the  feud,  were  reducible  to  two :  on  the  part 
of  the  lord,  to  the  obligation  of  warranty,  that  is,  to  defend  the  title  of  his  tenant. 
asainst  all  others,  and,  when  subinfeudation  was  introduced,  to  the  further. 
obligation  of  acquittal,  that  is,  to  keep  the  tenant  free  from  molestation,  in  res-. 
pflQt  of  the  services  due  to  the  lords  paramount :  On  the  part  of  the  tenant,  to 
an  obligation,  of  giving  his  lord  his  aid,  that  is,  his  military  assistance,  and  ser*. 
vices  in  defence  oi  the  feud..    But  this  primitive  simplicity  of  reciprocal  oblika* 
tioo,  was  soon  destroyed.    Different  sorts  of  tenures  were  established,  and  Um 
fruits  and  incidents  of  them  were  multiplied.     A  detail  of  these  does  not  seem 
to  be  required,  in  this  place ;  especially  as  a  full  and.  masterly  account  of  them. 
his  been  already  given  by  mr.  justice  Blackstone. 

YI.  3.  The  branches  of  feudal  jurisprudence,  which  principally  concern  the- 
tenures  of  Littleton  and  sir  Edward  Coke's  commentary,  and  which,  therefore, 
may  be  thought  such  as  at  once  call  for  and  limit  the  present  investigation,  are 
those,  whicli  relate  to  the  inheritance  and  alienation  of  Uie  feud. — With  respect. 
to  the  INHERITANCE  OF  THE  ^EUD,  it  may  be  observed,  that,  at  the  same  time, 
that  succession  itself  prevails  in  every  civilized  country,  the  principle,  by  which 
$(  is  governed,  and  the  order  in  which  it  proceeds,  are,  every  where,  different. 
The  principle  and  order  of  the  feudal  succession,  are  peculiar  to  that  system  of 
polity.     Nothing,  perhaps,  will  show  these  in  so  strong  a  light,  as  bringing  them 
mto  contrast  with  the  doctrines  of  inheritance  in  the  civil  law.    It  has  been 
already  observed,  that,  in  the  Roman  law,  the  distinction  between  real  and  per- 
Kmal  property,  except  in  the  term  of  prescription,  is  seldom  discoverable ;  but 
that  m  the  feudal  law,  the  legal  incidents  and  qualities  of  the  two  kinds  of  pro- 
perty are  entirely  dissimilar.    This  is  no  where  more  striking,  than  in  the  article 
of  inheritance.     The  Roman  law  of  inheritance  embraces  both  kinds  of  pro- 
per^, equally  ;.the  feudal  la^  of  inl^ritance,  is,  most  strictly,  confined  to  real 
property,  and,  (it  was  almost  said,)  turns  with  disdain,  from  all  property  of  the 
posonal  kind.    By  the  Roman  law,  the  heir  was  a  person  instituted  by  the 
Wy  himself,  or,  in  default  of  such  institution,  appointed  by  the  law,  to  succeed 
both  to  his  real  and  personal  property,  and  to  all  his  rights  and  obligations :  In 
the  feudal  law,  he  is  a  person  related  in  blood  to  the  ancestor ;  and,  in  conse- 
^aence  of  that  relationship,  entitled,  either,  merely  by  act  of  law,  or,  by  thq 
coQcurreat  effect  of  law  and  the  charter  of  investiture,  to  succeed,  at  the  ances- 
tors decease,  to  his  real  or  immoveable  property,  not  given  away  from  him  by 
wiD.    In  the  civil  law,  he  was  considerea,  as  representing  the  person  of  the  de- 
ceased ;  in  consequence  of  that  supposed  representation,  the  law  cast  an  him, 
the  property  and  rigl^ts  of  the  deceased,  and  fixed  on  him,  all  tlie  deceased'^ 
^'OL.II.  H  charges 
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charges  and  obligations.    Thus,  by  a  fiction  of  the  law,  the  person  of  the  ances- 
tor was  continued  in  the  heir,  so  that,  in  all  religious,  moral,  and  civil  rights 
and  obligations,  the  heir,  in  the  language  of  the  Roman  lawyers,  was  eadem  per- 
tona  cum  defujicto.    In  the  feudal  system,  he  succeeded  to  the  real  propertj, 
only,  of  the  ancestor ;  and  this,  not  under  any  supposed  representation  to  him, 
or  in  consequence  of  any  supposed  continuation  of  nis  person,  but  as  related  to 
him  in  blood,  and,  in  consequence  of  that  relationship,  as  a  person  designated, 
by  the  original  feudal  contract,  to  succeed  to  the  jfier.    By  tnc  civil  law,  ererr 
person  was  considered  as  capable  of  instituting  an  heir ;  where  the  party  dieOi 
without  instituting  an  heir,  the  law  introduced  a  necessary  heir.    Hence,  the 
distinction  in  that  law,  between  the  heredes  sui^  necesarii,  natij  and,/adf.   In  the 
iteudal  law,  it  was  an  acknowledged  maxim,  that,  God  only  can  make  an  heir. 
Hence  the  opposite  maxim  of  the  feuds,  solus  Deus  potest  Jacere  hteredem,  mm 
homo.    By  tne  Iloman  law,  in  consequence  of  the  fiction,  that,  the  heir  was  the 
same  person  with  the  deceased,  he  was  bound  to  acquit  all  the  deceased's  obli- 
gations, not  only,  so  far  as  the  property  derived  by  him  from  his  ancestor 
extended,  but,  in  their  utmost  extent.    Ilie  first  indulgence  granted  the  heir, 
was,  that,  the  pretor  allowed  him  a  certain  time,  in  which,  he  might  dcltberate^ 
whether  he  would  accept  the  succession  or  not;  at  the  expiration  of  which»  he 
was  obliged,  either,  absolutely  to  accept,  or,  absolutely  to  renounce,  the  inht- 
ritancc.    Justinian  established  still  further,  in  fiivour  of  ihe  heir,  a  liberty  of 
accepting  the  inheritance,  with,  what  was  termed,  the  benefit  of  an  inventory, 
that  IS,  a  condition,  that,  he  should  not  be  liable  beyond  the  value  of  the  pro- 
perty of  the  deceased.    Nothing  of  this  was  known  in  the  polity  of  the  JTeudal 
association.     In  the  intendment  of  that  law,  the  heir,  as  it  has  been  observed 
before,  came  under  the  original  feudal  contract :  He  claimed  nothing  as  a  gift 
from  the  ancestor :  He  denved  all  from  the  original  dono^:  He  could  not, 
therefore,  be  liable,  to  any  of  the  obligations  of  tlie  ancestor.    Another  maxim 
of  the  Roman  law  was,  that,  the  representation  of  the  heir  to  the  ancestor, 
did  not  take  effect,  till  he  determined  nis  election  to  accept  the  succession^  by 
what  was  termed,  an  additio  htereditati^.    In  the  feud,  the  law  cast  the  right  of 
heirship  on  the  heir,  immediately  upon  the  ancestor's  decease ;  and  though, 
when  the  doctrine  of  alienation  was  introduced,  the  ancestor,  by  disposing  of 
all  his  property,  might  render  his  right  of  heirship  perfectly  nugatory,  so  far  as 
related  to  the  property  of  which  the  ancestor  dicd^eiscd ;  yet,  upon  this  account, 
he  was  not  less,  the  ancestor's  heir.     Thus,  by  the  Roman  law,  as  fixed  by 
Justinian,  it  was  at  tlie  party's  opinion,  whetlier  he  would,  or  would  not,  be  im- 
vested  with  the  character  of  heir.    The  feud  left  him  no  option;  it  forced  the 
heritable  quality  on  him ;  and  the  dead  man,  in  the  language  of  that  law,  gave 
seisin  to  the  livme,  and  forced  on  him  the  character  of  heir.   Hence  the  maxim 
and  expression  of  tlie  feud,  le  mart  saisit  le  vif.    From  the  supposed  represen- 
tation, in  the  Roman  law,  of  the  deceased,  by  the  heir,  it  became  a  niaxitn  of 
that  law,  that,  no  person  could  die  testate,  as  to  part  of  his  property,  and  intes- 
tate as  to  the  other  part.     Tlie  consequence  of  this  waff,  that,  whoever  succeeded 
as  heir,  whether  he  took  the  entirety,  or  a  fractionary  part  only  of  the  property 
of  the  testator,  was  held,  in  consequence  of  that  heirship,  to  continue  the  person 
of  the  ancestor.     In  the  feudal  law,  after  testam^tary  alienation  was  allowed, 
the  contrary  maxim  ever  prevailed ;  the  party  might  die  testate,  as  to  one  part  of 
his  property,  and  intestate  as  to  another.     To  sum  up  the  contrast  in  a  few 
words ; — ^by  the  Roman  law,  the  heir  was  a  person  appointed,  indiscriminately, 
by  the  law,  or  the  deceased,  to  represent  him ;  and,  in  consequence  of  that 
representation,  was  entitled  to  his  property,  and  bound  by  his  obligations.     Ii\ 
the  feudal  law,  the  heir  was  a  person  of  tlie  l3lood  of  the  ancestor,  appohitcd,  by 
the  original  contract,  to  the  succession,  or,  at  least  invested  with  a  capacity  of 
succession  ;  and,  in  consecjuencc  of  that  succession,  was  supposed,  more  by  the 
general  notions  of  mankind,  than  bv  the  notions  of  the  feudal  polity,  to  repre- 
sent the  ancestor.     By  the  Roman  law,  the  heir  succeeded  to  the  property  of 
the  ancestor,  m  consequence  of  tils  civil  representation  of  faimi  and  supposed 

^  cohlinuktion 
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contmnation  of  his  penon  x  In  the  foudal  law,  he  acquired  a  notienai  remreten- 
tation  to  the  anoeator  in  cooaequence  of  the  feudal  succession.  In  the  Koroaa 
fanr,  real  and  peiacHial  property  were  equally  the  subject  of  inheritance : — in  the 
ftodal  law,  inhentance  was  confined  to  real  property.  The  Roman  heir  claims^ 
as  such,  all  from  the  person  last  possessed,  and  notningfrom  the  original  donor: 
the  feudal  heir,  daims,  as  sudi,  all  from  the  donor,  and  nothing  from  the  persim 
last  possessed* 

Vt^  4.   The  same  diffisrence  prevailed  in  these  laws,  with  respect  to  the 

OKDEB  OF  SX/CCESSiON.     By  the  Roman  law,  as  it  was  finally  settled  by  the 

Novttls,  on  the  decease  of  an  intestate,  the  descendants,  of  whaterer  degree, 

ware  called  to  the  succession,  in  exclusion  of  all  other  relations,  whether  ascen- 

dms  or  collaterals,  and  withotit  regard  to  primogeniture,  or  preference  to  sex. 

Wliere  the  intestate  left  no  descendants,  such  ascendants  as  were  nearest  in 

,  male  or  female,  paternal  or  maternal,  succeeded  to  his  estate,  in  exclu- 

of  the  remoter  heirs,  and  without  any  regard  to  representation ;  but,  with 

Ais  exception,  that,  where  the  deceased  left  brothers  and  sisters,  of  the  whole 

Uood,  besides  ascendants,  all  succeeded  in  eoual  portions,  tn  capita  ;  and  here, 

i^  besides  ascendants^  the  deceased  left  children  of  brothers  or.  sisters  of  the 

wkale  Uood,  the  children  succeeded  to  their  parent's  share,  by  representation^ 

is  tHipis*    Where  the  intestate  Mil  no  dejscendants,  and  no  ascendants,  the 

Janr  oaUsd  the  collaterals  to  the  succession,  giving  a  preference  to  the  whole 

Uood.    By  the  law  of  the  code,  if  no  one  was  left  in  the  descending,  ascendinff^ 

er  coUsteral  lines,  the  husband  succeeded  to  the  estate  of  the  wife,  and  the  wils 

•to  diat  of  the  hu^Muid.    This  was  altered  by  the  law  of  the  Novels.     In  defiiult 

€f  a  legal  heir,  the  estate  became  a  res  caduca^  and  the  fiscus  or  exchequer 

snccecMd.    Such  appears  to  be  the  general  outline  of  the  Roman  law,  res- 

peeting  successions.    The  feudal  regulations  respecting  successions,  differed 

mn  it,  in  almost  every  respect.    Originally  fiefs  were  granted  to  be  held  at  the 

•v31  of  the  donor,  and  were,  therefore,  resumable  at  his  pleasure :  then,  th^ 

weie  granted  for  a  year  certain ;  then,  for  the  life  of  the  grantee ;  then,  to  sued 

of  the  sons  of  the  grantee,  as  the  donor  sliould  appoint  '  Then,  all  the  sons, 

and  in  defiuilt  of  sons,  the  grandsons  were  called  to  the  succession  of  the  fief;  in 

&e  process  of  time,  it  was  opened  to  the  4th,  5th,  6th,  and  7th,  generations,  and 

afterwards  to  ail  the  male  descendants,  claiming  through  males,  of  the  first 

grantee;  and,  at  last,  was  suffered  to  diverge  generally,  to  collatenils.     But 

this,  as  to  such  collaterals  as  were  not  lineal  heirs  of  Uie  fir^t  donee,  was  effected 

•dmNigh  the  medium  of  a  fiction  completely  and  peculiarly  feudal.     AVhen  a 

IKfmi  tsok  by  descent,  his  brothers,  tliough  in  the  collateral  line  of  relation- 

aUp  to  bim,  were  in  the  direct  course  of  lineal  descent  from  the  ancestor.    In 

fpmtson  BB  the  descent  from  the  ancestor  was  removed,  the  number  of  pee- 

aooslhus  claiming  collaterally  from  the  last,  and  lineally  from  the  first,  taker, 

VOB  piopoationally  multiplied.     In  the  coarse  ai  time,  the  first  uking  ancestor 

VOB  rorgot,  and  then,  it  was  presumed,  that,  all  who  could  ckiim  collateralljr 

Ann  tl^  person  last  m  the  scidm  of  the  fee,  were  of  the  blood  of  the  original 

On  this  ground,  in  latter  times,  when,  upon  the  grant  of  a  fief,  it  was 

tended,  that,  on  faihire  of  lineal  heirs,  the  fief  should  diverge  to  the  collateral 

it  was  granted,  to  be  held  with  the  incidents  and  properties,  with  nihioh 

the  donee  would  have  held  it,  had  it  vested  in  him  by  descent,  in  a  line  of  trans- 

flBSsion  from   a  distant  and  forgotten  ancestor':  and,  among  them,  that  of 

transmissibility  to  collaterals. — ^This  general  heirship  of  fiefs,  in  tlie  male  line, 

was  introduced,  in  France,  soon  after  the  succession  of  the  Capetian  line,  and, 

in  Italy  and  Germany,  during  the  period,  in  which  the  empire  was  possessed  by 

the  house  of  Franconia,  and  the  earlier  emperors  of  th(3  house  of  Suahia.     A 

ilar  progress  in  the  descent  of  lands,  may  be  traced  in  the  jurisprudence  of 

own  country.     The  policy  of  most  feudal  countries,  has  shewn  sonO  pre- 

e  of  the  whole  blood  to  the  half  blood,  and  a  great  unwillingness  t« 

^p—M^I^  intft  ifae  fief.    In  Bngland,  there  has  been  a  more  rigid  exclusioii 

Uf  .bioodi  and  a  less  rigid  exclusion  of  the  female  line^  from  the  feudal 

n  2  succession, 
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toooetsiooy  than  is  to  be  found  in  the  law  of  aknoet  any  other  country,  gOTemcd 
hf  the  feudal  polity.  To  us  also»  it  seems  to  be  pecuuar,  to  exclude  the  parent 
and  all  others  m  the  ascending  line,  from  the  immediate  succession  to  ^the  fiefl 
Butf  the  most  striking  point  of  difierence  between  the  Roman,  and  the  feudal^ 
course  of  succession,  is,  the  prerogative  allowed  by  the  latter  to  primogeniture. 
To  the  eldest  son,  the  Roman  law  shewed  no  prererence ;  wherever  the  feudid 
odity  has  been  established,  he  has  been  alloweid  several  important  prerogativea. 
In  Eingland  primogeniture  obtained  in  military  6e&,  as  early  as  the  reign  of 
WilUoDdihe  Conqueror,  but,  with  this  qualification,  theft,  where  the  lather  had 
acnreral  fiefs,  the  primum  patrisfiudum^  only,  belonged  to  the  eldest  son.  In  the 
•reign  of  Henry  the  sd,  primogeniture  prevailed  absolutely  in  military  fiefs,  and 
in  the  reign  of  Henry  the  3d,  or  soon  afterwards,  the  same  absolute  right  to  the 
4Hiccession  by  -primogeniture,  obtained  in  soccage  lands.  Thus,  in  all  countries, 
•where  the  feud  has  been  established,  a  marked  distinction  in  the  order  of  bud- 
cession,  has,  in  direct  opposition  to  every  principle  and  practice  of  the  Roman 
•law,  bMU  shewn  to  primogeniture.  Uiu,  says  Zoesius,  ad  omnia  Jtmda  serptit^ 
mt  vel  ex^aue  majori  cedantf  vd  mafar  pnEcipumn  aliquod  in  iis  haSeant>  But,  it 
•is  observable,  tKat,  a  total  exclusion  of  the  younjrer  sons  is,  perhaps,  peculiar 
.to  England*  In  other  countries,  some  |x>rtion  of  the  fief,  or  some  charge  upon 
it,  is  in  manj  cases,  at  least,  secured  by  Ifw,  -to  the  younger  sons.  £1  some 
■places,  this  is  secured  to  them  for  their  lives  only ;  in  others,  their  descendants 
succeed  to  it.  Still,  the  eldest  son,  in  the  eye  of  the  law,  represents  the  fide. 
•In  Spain,  the  patrimonv  is  divided  into  fifteen  shares.  Three  snares,  that  is,  a 
fifth  of  the  whole,  are  first  subtracted;  afterwards^  four  shares,  or  a  third  of  die 
•remaining  twelve  diares.  This  fifth  and  third,  as  they  are  called,  are  turned  a 
•mt^abu^  and  are  at  the  firee  disposition  of  the  parents ;  the  remaining  shares 
tare  appropriated  to  the  children.  The  majoratus,  may  be,  and  generally  is 
entailed  upon  ^  the  eldest  son  of  the  fiunily,  but  a  greater  portion  of  the  patri- 
mony cannot  be  settled  on  him,  without  leave  firom  the  crown.  The  sin- 
igular  nature  of  this  provision,  has  occasioned  a  particular  mention  of  it  by 
.most  feudal' writers  ;*  it  was  therefore  thought  proper  to  notice  it,  in  this  place. 
•Any  further  mention  of  tlie  particular  customs  respecting  primogeniture, 
4ippears  unnecessary. 

VI.  5.  Another  striking  point  of  difference  betxvcen  the  Roman  and  theJetuUi 
poliii/f  with  respect  to  real  property,  is,  the  contrast  between  THE  ABSOLUTE 
VOmmON  OVER  the  INHERITASCE,  with  which  the  Roman  law  invetted 
ithe  heir,  and  the  numerous  and  intricate  fetters,  with  which  the  feudal  juris- 
.prudence  (of  England  particularly)  has  permitted  it  to  be  bound.  The  Roman 
law,,  (it  has  been  already  staged,  at  some  length,)  permitted  a  person  to  appoint 
his  heir,  and  invested  him,  on  the  testator's  decease,  with  all  his  righu  and 
obligations.  Before  Justinian  introduced  the  benefit  of  the  inventory,  as  the 
lieu-,  by  accepting  the  inheritance,  subjected  himself  to  all  the  testator's  debts, 
the  office  was  sometimes  refused,  as  dangerous.  This  gave  rise  to  the  vulgar, 
.Ihe  pupillar,  and  the  quasi-pupiUar  substitution.  The  vulgar  substitution  was, 
where  the  testator  appointed  one  to  be  his  heir,  and,  if  he  refused,  substituted 
-lUiother  in  his  place.  These  conditional  substitutions  might  be  extended  to 
,iuay  number  of  heirs.  When  they  were  made,  the  heirs  instituted  under  them, 
wwe  called,  in  succession,  to  accept  or  refuse,  the  inheritance.  When  once  an 
Jbchr  accepted  the  inheritance,  it  vested  in  him  absolutely,  and  all  the  subse- 
quent substitutions  then  entirely  failed.  The  pupillar  substitution  was,  where 
,a  father  substituted  an  heir  to  his  children,  under  his  power  of  disposing  of 
im  own  estate  and  theirs,  in  case  the  cliild  refused  to  accept  the  inheritance,  or 
died  before  the  age  of  puberty.  The-  quasi-pupilJar  substitution  was,  where  the 
{.children  past  puberty,  being  unable,  from  some  infirmity  of  mind  or  bodjr,  to 
Juake  a  testament  for  themselves,  the  father  in  imitation  of  the  pupillar 
.substitution,  made  a  testament  for  them.  In  all  these  cases,  it  is  evident  the 
dominion  over,  and  substance  oi^  the  inheritance  were  preserved  entire  and 

unqualifiedit. 
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vBqualified.  In  tw^o  instances,  and  in  these  only,  the  Roman  law  admitted  'tft 
ezontion  to  their  int^^ty.  The  first  was>  in  the  case  of  an  usufruct;  wheiii 
a  ri^t  was  given  to  one  person,  to  use  and  enjoy  the  profits  of  a  thing; 
MoDgiBg  to  another.  The  second  was,  the  oase  oiKJidei  cammisium\  wheti 
the-inheritance  was  disposed,  in  whole,  or  in  part,  to  an  heir,  in  trust,  that  hit 
jhould  dispose  of  it  to  another.  But  neither  of  these  devises  suspended  'the 
absolute  vesting  of  the  inheritance.  Ao  usufruct  oould  not  be  extended* 
beyond  the  life  of  the  usufructuary.  Thejidei  eommissarius^  f  the  person  bene- 
ficially interested  in  the  inheritance,)  could  compel  from  the  nares  Jiduciarwif 
{ihe  trustee,)  a  transfer  of  the  inheritance  immediately  on  the  accruer  of  hia 
njght.  Thus  -the  property  and  dominion  of  the  inheritance  absolutely  vested  in 
Insa  in  equity,  with  an<  immediate  right  to  compel  a  legal  transfer  of  it.  In  tUi 
jnmier,  by  the  Roman -law^  .the  heir  succeeded,  in  every  case,  to  the  absolute 
acopertT  o£  the  inheritance,  and  to  all  the  rights  and  obligations  of  the  ancestor. 
It  ahouJd  however,  be  observed,  that,  this  account  of  the  simplicity  of  the 
Roman  law,  with  sespeet  to  the  tenure,  if  it.may  be  so.  called,  of  property, 
inpltes  to  it  only,  in  the  state  of  simplicity,  in  which;  it  was  placea,  by  Um 
InbeUiaB  and  regasian  decrees.  In  a  further  pact  of  thig  annotation,  we  shall 
hare  occasion  to  mention  the  alteration  occasioned,  by ,  the  introduction  of 
fiddHSommissary  substitutions.  These  ase  to  be  considered,  aa  a  departure 
from  thogpnuine-spirit  of  the  Roman,  law,  in.  the  doctrines  respectmg  inheri- 
tnoefc  bee  Hubai  PralecUones  adjust*  Ub.  a.  Hi.  23.  §  1 8l  From  limrspirit, 
nothing  could  be  more  different,  with-jrespect  to  the  tenure  and  modifications^ 
mperty,  than  the  regulations  of  the  feuoal  law.  According  to  these,  the  heir 
deoved  his  title,  no  otherwise  through  his  ancestor,  than  from  the  necessitf  of 
mentioning  him  in  his  pedi^ee.  This  enabled  him  to  describe  himself,  aa  sn 
irfqecC*  to  whom  the  snccessioh  was  originally  limited.  Thus  he  was  a  nominee 
ift^he  original  grant;  he  took  every  thing  from  the  grantor,  nothing  from  his 
ancestor.  The  consequence  was,  that,  while  the  absolute  or  ultimate  owner- 
ahip  was  supposed  to  reside  in  the  lord,  the  ancestor  and  the  heirs,  took 
equally  as  a  succession  of  usufructuaries,  each  of  whom,  during  his  til^ 
enjoyed  the  beneficial,  but  none  of  whom  possessed,  or  could  lawfully  dispose 
01^  the  direct  or  absolute  dominion,  of  the  property.  Thus,  while,  by  the 
Roman  law,  and  the  law  of  almost  every  other  country,  property  is  vested  in 
the  possessor  solely  and  absolutely,  every  species  of  feudal  property,  is  neoes- 
aariW  subject  to  the  three  distinct  and  clashing,  though  concurrent,  rights  of 
tlielord»  the  tenant,  and  the  heir.  It  follows,  that,  by  the  original  principles 
of  the  feudal  law,  ^fie/s  could  neither  be  aliened  nor  charged  with  debts,  and  in 
dipect  contradiction  to  almost  every  other  system  of  law,  the  feudal  system  of 
poli^  made  land  unalienable,  and  absolutely  took  it  out  of  commerce. 

vi  6.  The  various  modes  which  have  been  used,  in  the  countries 

WHERE  THE  FEUD  HAS  BEEN  ESTABLISHED,  TO  ELUDE,  OR  OVERTHROW,  THE 
RESTRAINTS  UPON  ALIENATION,  form  one  of  the  most  important  parts  of 
4eiidjd  learning.  The  mode,  by  which  this  has  been  efiected  in  England,  is 
peculiar  to  itself.  It  has'been  the  principal  occasion  of  the  striking  difference, 
4o  be  observed,  in  the  feudal  jurisprudence  of  England,  and  that  of  other 
countries.  One  artifice  to  elude  the  feudal  restraint  upon  alienation,  seems  to 
Jisve  been  resorted  to,  by  every  nation  where  the  feudal  policy  has  been 
established, — that  of  subinfetukaion.  Its  effect  in  aggrandizmg  the  vassals, 
stad  rendering  them  independent  of  the  throne  has  been  already  noticed.  It 
•lao  served  as  an  indirect  mode  of  transferring  the  fief.  It  was  inhibited  ia 
England,  to  all  but  the  king's  vassals,  by  the  statute  quia  emptores  terrarumf 
18  Edward  1st;  and  this  inhibition  was  extended  to  the  king's  vassals,  by  the 
alstute  de  prerogativa  regis,  17  Edw.  2.  c.  6.  In  most  other  countries,  it  is 
•tin  allowed,  under  some  restrictions.  The  chief  of  these  are,  ist.  That,  it 
■Bust  be  a  real  subinfeudation,  and  not  a  sale,  or  other  transaction,  under  the 
or  ooloQr  of  a  subinfisudation ;  2cU  Thaty  the  sub-vassal  must  be  of 

H  a  e^ual, 
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equal,  or  at  least,  o(  suitable  rank  and  drcomstances.  And,  ddly.  The  con* 
ditions,  80  far  as  the  lord  is  interested  in  tliem,  must  be  the  same,  as  thoset 
upon  which  the  original  investiture 'is  granted.  In  other  respects,  the  feudal 
history  of  alienation  has  varied.  As  it  now  stands,  in  idmost  every  country^ 
the  lonVs  conj^ent  must  be  had.  But  in  some,  it  still  continues  a  matter  of 
favour,  in  others,  it  is  a  matter  of  right,  to  which  the  tenant  is  always  entitled, 
on  paying  certain  fines  to  the  lord.  The  principal  of  these  are  the  quint  and 
the  loiis  et  ventes.  These  the  lord  claims  on  eveiy  sale.  In  other  cases,  whera 
the  iief  is  transferred  from  one  to  another,  the  lord  claims  the  reUvium  or  drod 
de  raehatj  which,  generally,  is  one  year's  produce  of  the  fief.  In  many  coun- 
tries, where  the  tenant  sells  his  fief,  the  lord  has  a  jus  retractus,  or  reiraii 
Jeodalt  by  which,  he  has  a  right  to  become,  himself,  the  purchaser  of  the  6eij 
on  reimbursing  the  stranger  the  price  paid  by  him,  for  the  purchase  of  it,  and 
the  costs  attending  the  purchase.  In  many  countries,  also,  the  right  of  the 
heir  is  consulted  by  giving  him  the  retrait  lignager,  by  which,  when  a  fiaf  ii 
8old,  a  relation  of  the  vendor,  within  a  certain  degree  of  parentage,  msy 
entitle  himself  to  reporduue  the  fief  by  an  offer  of  the  purchase  money,  inte- 
rest, costs,  and  expenses,  or  as  it  is  termed  in  the  writ,  ijffre  d€  baursBy  denien^ 
'hyaux  courts  a  parfahe.  Such  is  the  general  history  of  alienation  in  foreign 
countries.  The  history  of  alienation  in  England  is  very  different.  A  libeity 
of  alienating  lands  of  purchase,  at  least  where  the  party  had  no  son,  is  allowed 
by  a  law  of  Henry  the  ist,  and  expressly  recognised  by  a  law  of  Henry  the  3d. 
"Slome  time  afterwards,  it  obtained  generally,  with  little  or  no  limitation.  Tlie 
indirect  mode  of  aliening,  through  the  medium  of  subinfeudation,  the  restraint 
'of  it,  by  magna  charta,  and  its  total  abolition  by  the  statutes  quia  emptoresy  and 
de  prerogatira  regis,  have  been  already  noticed. 

Vl.  7.  But  while  the  restraints  upon  alienation,  so  far  as  it  was  coptranr 
to  the  gi^neral  principles  of  the  feudal  tenure,  were  thus  gradually  remoipeOy 
the  policy  and  private  views  of  individuals,  found  means  tp  impose  new 
restraints  upon  it.  lliis  was  done  by  the  introduction  of  conditional  teea  at  the 
common  law,  and  nfterwwrds  by  the  lyTRODUCTIOX  OF  ENTAILS.  We  shall 
consider  this  species  of  limitation  of  property,  witli  a  view  to  the  different 
modes  of  it,  which  havo  been  admitted  by  the  Roman  law,  and  by  the  laws  of 
France,  Spain.  Germany,  Scotland,  and  England.  With  respect  to  the  Roman 
lano,  we  have  already  had  occasion  to  notice  its  simplicity,  in  the  inheritance 
of  property,  as  it  was  settled  by  the  TrebeUian  and  Pegasian  decrees,  and  it* 
alteration,  In  this  respect,  by  the  introduction  of  the  fidei-comniissa.  These 
gave  rise  to  successive  fidei-commissary  substitutions.  By  multiplying  these^ 
and  by  prohibiting  each  substitute  from  aliening  the  inheritance,  property  was 
ab.sohitoly  taken  out  of  commerce,  and  fixed,  in  a  settled  and  invariable  course 
of  devolution,  in  particular  families.  There  is  reason  to  suppose  this  mode  of 
settling  .property,  yrm  never  common,  tmd  the  policy  of  Justinian  soon  inteiw 
feretl  to  check  it  By  the  i5(>th  Novel,  he  restrained  fidei-commissary  substi- 
tutions to  four  degrees,  including  tlie  party  himself,  who  instituted  the  substitu- 
tion. Will  the  third  substitute,  theretore,  the  power  of  the  testator  expired,  the 
absolute  dominion  vesting  absolutely  in  him.  Thb,  in  some  measure,  restored  the 
law  to  its  primitive  simplicity.  A  similar  progress  is  discoverable  in  the  history 
of  French  Jurisprudence  respecting  Substitutions.  The  law  of  France  appears 
to  have  generally  admitted  perpetual  substitutions.  The  ordonnance  of  Orleans, 
in  15(30,  restrained  them  to  two  degrees,  exclusive  of  tlic  instituant.  That 
ordonnance  not  having  a  retrospective  operation,  and  the  inconvenience  arising 
from  prior  substitutions  being  greatly  felt,  the  ordonnance  of  Moulins  in  1566, 
restrained  all  s'jbsti  tut  ions,  anterior  to  the  ordonnance  of  Orleans,  to  the  fourth 
degree  of  the  instituant.  The  ordonnance  of  1747  fixed  the  law  on  this  impor* 
tant  branch  of  real  property.  It  was  framed  witli  great  deliberation,  by  the  chan- 
cellor d'Agucsseau,  afler  taking  the  sentiments  of  every  parliament  in  tlio 
kingdom,  upon  forty-five  di&rent  queationi  proposed  tp  them  on  the  subjcqta 
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Thflte  questions,  and  the  answers  of  the  parL'aments,  have  been  published  under 
Ike  titles  Qjuestions  coneemant  les  SubstUutionSy  Toulouse  1 770.  The  ordon- 
fmuy  of  1 747  confined  substitutions,  with  some  exceptions,  to  two  degrees,  an^ 
fyedfi^  the  degrees  to  be  computed,  by  the  individuals,  in  whom  the  sub- 
icitatipik  vested.  Upon  this,  it  was  held,  that,  if  the  testator  appointed  several 
peivoaia»  jointly,  to  toe  inheritance,  they  formed,  together,  but  one  degree ;  if 
|ie-appoiDted  to  it  sevejnd  persons  successively,  tliough  in  the  same  degree  of 
kindred,  as  brothers  or  sisters,  each  person  m  whom  the  succession  vested, 
ffUfme^  one  degree.  The  mode  of  settlement  used  in  Spainy  by  what  is  terme4 
a  Miiypratus  ha#  been  already  noticed.  In  Germanj^y  the  restrauits  imposed  by 
tl^  feudal  law,  on  the  alienation  of  property  confined  by  the  original  investiture^ 
t(9  a  particular  channel  of  descent,  still  prevail ;  so  that  the  same  intricate 
.cntaiLi  subsist  with  them,  as  with  us;  without  those  modes  of  eluding  theni 
which  the  laws  of  England  have  sanctioned.     The  tailzies  or  entaib  of  Scotland 

EBfur  still  more  intricate.    The  least  restrictive  of  these  is  called  a  Simple 
tination.    It  is  defeasible  and  attachable  by  creditors,  so  that  it  amounts  to 
■e  nore,  than  a  designation  who  is  to  succeed  to  the  estate,  in  case  the  tem- 
p^Mquy  possessor  neither  disposes  of  it,  nor  charses  it.    The  next  degree  of 
taibaej  is  a  tailzie  with  prohibitory  clauses.     The  proprietor  of  an  estate  of 
dus  nature,  cannot  convey  it  gratuitously,  but  he  may  dispose  of  it  for  onerous 
causca,  and  it  may  be  attached  by  creditors.    The  substitutes,  however,  as 
qredliton  by  virtue  of  the  prohibitory  clause,  may  by  a  process  in  Scotland^ 
termed  an  inhibition,  secure  themselves  against  fature  debts  or  contracts. 
loe  third  and  strictest  decree  of  tailzie,  is  a  tailzie  guarded  with  irritant  and 
reiolutive  clauses.     This  is  a  complete  bar  to  every  species  of  alienation^ 
voluntary  or  involuntary.     The  efficacy  of  thiese  clauses,  both  against  the  heir^ 
aadl  die  creditors  of  the  tenant  in  tail,  ^iening,  was  established  in  iliG^,  by  a 
mtemn  deckion  of  the  judges  of  Scotland,  in  me  case  of  the  viscount  Stormont 
j^gpinst  the  creditors  of  the  earl  of  Anandalc ;  and  that  decision  was  sanctioned 
lij  a  statute  of  the  Scottish  parliament  in  1685.     This  mode  of  entail  appears 
to  be  greatly  discouraged  by  the  judicature  of  the  country ;  and  modes  of 
dndii^  it  have  been  discovered,  and  allowed  in  their  courts  of  justice.     With 
veqieGt  to  Esngluh  entails^  we  have  taken  notice  of  the  maxim  of  the  Roman 
ii|w,  that,  no  man  can  name  an  heir  to  succeed  to  his  heir ;  and,  of  the  opposite 
piaxim  of  ourlaw,  that,  God  only  can  make  an  heir,  not  man.     The  latter 
maxim  was  understood,  with  this  qualification,  that,  though  tlie  party  could  not 
introduce  a  person  into  the  heirship  of  the  fief,  who  was  not  originally  capable 
4»f  inheriting  the  fief,  by  being  of  the  blood  of  the  donee,  still  he  might  give  a 
lireference  to  a  particular  class  of  persons,  falline  within  that  description,  and 
plight  exclude  oUiers.     Thus,  in  England,  according  to  sir  William  Blackstone, 
(lib.  3,  c.  7,  s.  a,  j  as  in  all  other  countries,  where  fiefs  have  prevailed,  they 
might  originally  be  limited  to  the  male,  either  in  preierencc  to,  or  in  utter 
(r:^pli|sion  of,  the  female  descendants,  of  the  party.    In  the  same  manner,  they 
might  be  limited  to  a  male  and  his  descendants,  by  a  particular  wife,  or  to  a 
ifeniale  and  her  descendants  by  a  particular  husband,  or  to  (lotli  the  parents  and 
the  heirs  of  both  tlieir  bodies.     These,  at  the  common  law,  were  all  termed, 
JSitates  injee-simpk  cofufitional.     llie  condition,  from  which  these  estates  took 
their  appellation,  did  not  prevent  the  fee  from  vesting  in  the  donee,  immediately 
iqpon  the  gifl ;  it  only  autliorized  the  donor  to  re-enter,  if  the  party  had  not 
issue,  or,  if,  having  issue,  the  issue  aflerwards  failed,  and  neither  the  donee, 
nor  the  issue  aliened.     Upon  this  principle,-  it  was  considered  to  suspend  the 
power  of  absolute  alienation,  till  the  birth  of  issue.     But  upon  the  birth  of 
lasue^  the  party  had  the  same  power  of  alienation  over  the  conditional  fee,  as 
he  bad  over  an  abso}ute  fee.   The  statute  de  donis  condiiionalibus  took  away  tliis 
power.    It  did  not,  however,  affect  the  estate  of  the  donee,  in  any  other 
reqpect*    The  consequence  of  ^is  was,  that,  a  tenant  in  tail  was  as  much 
•eiaed  of  the  inheritance,  after  the  statute  de  doniSf  as  a  tenant  in  fee  simple 
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oooAtionaly  was,  before  it.  Tlius,  therefore,  an  estate,  of  inheritance  remained 
in'the  donee ;  but,  a  particular  description  of  heirs  only  being  entitled  to  take 
under  it,  it  received  the  appellation  of  an  estate  tail,  that  is,  an  estate  docked, 
cut  off,  or  abridged,  in  contradistinction  from  the  estate  in  fee  simple  absolute* 
.Ural,  the  fee  was  preserved  to  the  issue,  while  there  was  issue  to  take  it,  and 
was  preserved  to  the  donor,  when  the  issue  faOed.  This  reversionary  right  of 
*  tte  oonor  was  soon  found  to  be  susceptible  of  the  same  modifications,  as  a 
present  estate,  and,  therefore,  limitations,  either  of  the  whole  reversion,  or  of 
partial  estates  out  of  it,  were  made  to  strangers.  It  freauently  happened,  that, 
after  a  limitation  to  one  series  of  heirs,  another  scries  or  heirs  was  substituted, 
to  take  the  fief,  on  the  failure  of  the  first  series.  The  first  person  then,  to  whom 
this  subsequent  series  was  limited,  was  made  the  stock,  or  terminus^  of  this  sub- 
aequent  line  of  inheritance.  In  these  cases,  the  substitute  did  not  take  in 
'^quality  of  heir  to  the  last  taker,  but  as  a  new  purchaser  under  the  original 
'donor.  Thus,  in  direct  opposition  to  every  genuine  principle  of  the  Ronmn 
law,  endless  substitutions  were  introduced,  not  only  of  mdividuals,  but  of  whole 
'.lines  of  descendants,  and  the  estate  being  thus  unalienably  preserved  to  the 
.iseue,  there  was  still  a  more  pointed  opposition,  to  the  maxim  of  the  Roman 
'Imt,  that,  the  heir  necessarily  succeeded  to  the  obligations  of  the  deceasecL 
*  VL  8.  These  new  restraints  upon  property  were  never  favourably  received, 
Wd  various  ARTIFICE  WERE  USED  TO  ELUDE  THEM.  One  of  these,  was 
carried  into  execution,  through  the  medium  of  a  discontinuance.  It  has  been 
'dbsenred,  that,  though  the  statute  de  donis  took  away  the  power  of  lowfiil 
'alienation,  it  did  not  suspend  the  vesting  of  the  fee.  The  alienation,  therefore, 
of  the  donee  tenant  in  tail,  was  no  fomiture ;  and  the  alienee,  as  he  took  his 
conveyance  from  a  person  seised  of  the  fee,  was  considered  as  coming  in,  under 
1^  lawful  transfer  of  the  inheritance.  iNow,  it  was  an  established  rule  of  law, 
"diat,  whenever  any  person  acquired  a  presumptive  right  of  possession,  his  poov 
session  was  not  to  be  defeated  by  entry.  The  consequence  of  this  was,  that, 
.  jn  these  cases,  the  alienation  was  unimpeachable  during  the  life  of  the  alienor, 
and,  after  his  decease,  the  heir  could  not  assert  his  title  by  the  summary  pro- 
cess of  entry,  but,  was  driven  to  the  expensive  and  dilatory  process  of  -a 
fonnedon ;  tliis  was  termed  a  discontinuance.  The  expense  and  delay  attending 
a  formedon  frequently  prevented  the  tenant  in  tail  from  resorting  to  it,  to 
assert  his  right.  In  tlie  course  of  time  the  pciod  for  asserting  it  elapsed,  and 
thus,  therefore,  virtually,  the  discontinuance  proved  a  bar  to  the  entail. 
Another  mode  of  eluding  estates  tail  was,  by  warranty.  When  lands  were 
conveyed  from  one  to  another,  the  grantor,  for  the  greater  security  of  the 
grantee,  usually  warranted,  that  is,  entered  into  a  covenant  to  defend  the 
possession  to  the  grantee,  and,  in  case  of  eviction,  to  make  him  a  recompense. 
This  obligation  of  the  ancestor  was  considered  to  be  a  covenant  real,  and 
therefore,  on  his  decease,  descended  on  the  heir.  Thus,  it  frequently  happened, 
that,  on  the  death  of  the  ancestor,  his  contract  of  warranty  descended  on  the 
person,  who  would,  otherwise,  be  entitled,  as  his  heir,  to  the  lands  warranted, 
so  that,  the  obligation  of  warranty,  and  the  right  to  the  lands  warranted,  met 
in  the  same  person,  llie  consequence  of  this  was,  that,  as  heir  in  tail,  he  waa 
entitled  to  the  lands ;  as  heir  general,  he  was  bound  to  defend  the  title  of  hia 
ancestor's  alienee :  thus,  if,  on  the  one  hand,  he  was  entitled  to  recover  the 
lands,  the  alienee  was  entitled,  on  the  other,  to  recover  an  equivalent  rec(Hn- 
pense  from  him.  To  prevent  this  circuity,  it  was  held,  that,  the  obligation  to 
warranty,  precluded  him  from  claiming  the  lands  warranted.  Against  this,  in 
some  cases,  the  statute  dc  donh,  provided.  The  general  doctrine  was,  that, 
where  the  heir  claimed,  as  heir,  the  lands  warranted,  he  was  bound  by  the  war- 
ranty, in  those  cases  only,  where  he  inherited  from  the  ancestor,  fee  simple 
landiB  of  equal  value ;  but,  where  he  claimed  as  purchaser,  he  was  bound  by 
the  warranty,  though  no  such  lands  descended  upon  him.  This  is  the  meaning 
of  the  mum,  that,  warranty,  when  lineal,  is  a  bar  with  assets;  and  when 

collateral. 
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cofUatoral,  is  a  bar  without  asseti,  to  the  right  of  the  tenant  in  iail,  on  whoM  it 

devolved.    By  these  artifices^  the  fbrce  of  entails  was  eluded.    In  the  progreia 

of  time,  methods  were  discovered,  by  which  the  law  allowed  them,  to  oe  abso* 

lutely   destroyed*     The  first  of  these  has  received  the  name  of  a  cohmmi 

rteovery-'    In  the  language  of  the  courts,  a  recovery  is  the  e£fect  of  a  senteate, 

in  a  solemn  juc^ment,  wbereby  the  party  is  restored  to  a  former  right.    Jn  the 

.particular  language  of  our  courts,  when  applied  to  judgments  in  adverMry 

actions,  it  is  the  effisct  of  a  sentence,  by  which,  in  a  suit  instituted  for  tik% 

Tccovery  of  an  estate  claimed  by  the  party,  judgment  is  given  him,  that  hit 

-AaJl  recover  it,  according  to  his  claim.    In  a  smt  of  this  nature,  when  mdly 

adversary,  the  judgment,  whether  given  after  defence,  or  upon  default,  e^juallj 

iKMmd  the  right  to  the  land.     Of  this,  tenants  in  tail  availed  themselves^ito 

deliver  their  estates  from  the  entails  to  whidi  they  were  subject.    They  pep» 

antted  the  entailed  lands  to  be  recovered  against  them,  on  a  fictitious  process^ 

but,  with  a  secret  confidence,  reposed  in  the  recoveror,  that,  after  the  recoiveiy 

was  completed,  he  should  reconvey  the  lands  to  the  party  in  fee  simple ;  aad 

in  the  mean  time,  permit  him  to  take  the  profits  of  them.    Another  mode,  by 

which  the  destruction  of  entails  was  allowed  to  be  effected,  was  the  applicalioa 

of  the  legal  operation  of  Jines,    In  the  notion  of  our  courts,  a  fine  is  a  oooi- 

promise,  with  the  leave,  and  under  the  sanction  of  the  court,  of  a  real  action, 

tor  the  recovery  of  land.     It  is  common  to  all  courts  of  justice,  to  permit  suits 

««NBmenced  in  them,  to  be  compromised,  and  to  give  their  sanction  to  the 

«anipromise.    In  the  civil  law,  and  in  the  feudal  law  of  other  countries,  this 

^ecies  of  compromise,  is  termed  a  transaction.    The  process  itself,  therefore, 

we  have  in  common  with  them.    But,  it  is  peculiar  to  our  law,  to  use  it  as  a 

jnode  of  eluding  the  restraints  imposed  by  the  law  of  the  land  on  the  alienation 

of  real  property.    A  writ  is  brought  against  the  tenant  in  tail,  by  ¥rhicb  titk6^ 

«  party  suinf  out  the  writ,  demands  the  lands,  against  the  tenant,  on  his  sup* 

•posed  previous  agreement  or  covenant,  to  convey  the  land  to  him.    The  tenant 

la  understood  to  be  satisfied  with  the  justice  of  the  claim,  and  therefore  applies 

far  the  Ucense  of  the  court,  to  make  the  matter  up.    This  is  granted.    The 

parties  thereupon  enter  into  a  concord  or  agreement.    By  this,  the  tenaat 

adoiowledges  the  lands  to  be  the  right  of  the  demandant.     This  acknowIedb|^ 

ment,  being  made  with  the  leave,  and  under  the  sanction,  and  entered  on  the 

lecords,  of  the  court,  had  the  effect  of  a  judgment.    Of  this  process,  tenants 

IB  tail  availed  themselves,  to  bar  their  estates  tail,  in  the  same  manner  they  did 

cf  judgments:  they  procured  a  fictitious  suit  to  be  instituted  against  tliera,  and 

aettled  it,  by  a  fictitious  compromise,  in  which  they  acknowledge  the  right  to 

-  be  in  the  demandant ;  with  the  same  secret  confidence  reposed  in  him,  that 

he  should  hold  the  estate  in  trust  for  them,  and  convey  it  according  to  their 

directions.^  Thus,  through  the  medium  of  a  collusive  suit  and  judgment,  whidi 

.  are  now  called  a  common  recovery,  in  one  instance,  and  of  a  collusive  suit  and 

compromise,  which  are  now  called  a  Bne^  in  the  other,  entails  were  totally 

-defeated.    It  is  unnecessary,  here,  to  trace  the  steps  by  which  this  has  beeu 

effected.    Common  recoveries  were  originally  a  deceit  upon  courts  of  justice. 

When  the  sanction  of  tlie  courts  was  first  given  them,  it  was  done  indirectly, 

with  great  caution,  and  some  degree  of  artifice.    It  was  not  till  the  reini  ef 

Edwiud  the  4th,  that  they  obt^ned  the  unequivocal  sanction  of  a  solean 

decbion  of  a  court :  and  it  was  a  much  later  period,  before  tlieir  effects  were 

recognized  by  the  legislature  of  the  country.     The  introduction  of  fines,  wai 

effected  in  a  much  bolder  manner.     Tlie  statute  de  donis  had  said  fines  should 

be  null ;  the  statute  of  the  4  ef  Henry  7,  or  at  least  that  of  the  32  of  Henry  8j 

laid  they  should  be  valid.    The  different  effects  of  a  fine  and  a  recovery  do  not 

fall  within  this  inquiry.     (Mr.  Cruise's  valuable  treatises  upon  them  are  well 

known.)      It  seems  sufficient  to  observe,  generally,  that,  a  fine  is  binding  on 

-the  issue  in  tail  only ;  a  recovery  is  binding  both  on  the  issue  and  tooie 

chuminy  in  reversion  or  remainder.    A  still  more  summary  and  easy  opening 

^4lf  eotadB  b&s  been  granted  by  the  legislaturei  in  favour  of  the  crown,  1^ 

dHcb,8. 
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L  c  39^  in  ikronr  of  die  creditors  of  traders,  by  the  si  Jac.  i.  c.  ig, 
the  coixunitsioiieri  are  authorised  to  sell  the  bankrupt's  intailed 
farour  <»f  general  creditors,  by  the  acts  for  the  relief  of  insolvent 
and  in  favour  of  diaritable  donations  by  the  43  EHz.  c.  4* 
I.  The  alienation  hitherto  spoken  of,  ezc^t  that  referred  to  in  the  lost 
tion,  has  beoi  confined  to  cases  where  it  is  the  act  of  tlie  partjr  himself; 
therefore,  tcnned  voluntary  alienation.  But,  in  many  cases,  it  is  pro- 
by  the  act  of  hiv  against  the  party's  own  will.  In  these  cases,  it  i# 
1  mVOLUVTARY  AUENATION.  Here  iu  efiecto  must  be  considered,  with 
:t  to  the  party  himself,  his  heir,  and  the  special  prerogative  of  the  king, 
f  instance  the  gemus  of  the  feud  appears.  WUh  respect  to  the  part^ 
the  tendency  of  the  fieud  to  secure  to  the  lord,  the  services  of  tb^ 
and  to  take  landed  property  from  commerce,  has  been  noticed.  It  wa^ 
ijoenoe  of  those  principles,  that,  the  perty  was  not  at  liberty  to  subjei^ 
hunodU^  or  his  laads,  to  the  payment  of  his  debts.  When,  therefore!  «^ 
common  law,  a  person  sued  a  recognisance,  or  judgment  for  debtp  ir 
lages,  he  could  neither  take  the  body,  nor  the  lands  of  the  debtor,  except 
some  special  instances,  into  execution.  He  could  only  take  in  exeeu^iHi 
I  goods  and  riiattels,  and  the  profits  of  his  lands.  For  those  the  law  gaive 
^]iim  fkeJmiJaeiaM,  by  which  the  sheriff  was  oomroanded  to  cause  the  sumi  or 
itbt  recovered,  to  be  made  out  of  die  goods  and  chattels  of  the  detHor;  wp^ 
the  favorf/bcMU,  by  which  the  sheriff  was  ordered  to  seii;e  the  del^or's  ^o^4^ 
wmd  receive  the  renu  and  profiu  of  his  lan4s>  till  the  creditor  was  tarisfie4i 
Hhns,  at  the  common  law,  neither  the  person  nor  the  lands  of  the  debtor,  coiM 
be  attached  for  debt  But,  by  the  95th  of  £dw.  3d.  c.  17,  the  Jboily  of  the 
debtor  was  made  liaUe,  bv  a  writ  cf  capias  ad  saHsfaciendum,  to  impriwimep^ 
tin  the  debt  was  .satisfied;  and  the  statute  of  Westminster  2.  i3tn  ^dw-  lit. 
du  18,  granted  the  writ  ofekgitf  by  which  the  defendant's  goods  and  chattel^ 
are  delivered,  to  the  creditor,  at  an  ampraised  value ;  and,  if  these  are  ngit 
soiBcient,  .then  the  moiety  or  one-half  of  the  freehold  lands  pf  the  debtor,  arf 
delivered  to  the  creditor,  to  be  retained  till  the  debt  is  levied,  or  the  debt^rt 
interest  in  the  bnd  is  expired.    Afterwards,  under  the  sUtute  de  wuraUwikm^ 

3Edw.  1,  the  merdiant  might  cause  his  debtor  to  appear  before  the  mi^iMr 
London,  or  aoyjpf  ^c  other  persons  mentioned  in  the  act,  and  there  acknow- 
ledge his  debt.  This  was  called  a  recognizance.  If  the  debt  was  not  paid  at 
the  time  appointed,  the  recognizance  was  hekl  to  be  forfeited,  and  the  body, 
lands,  and  goods  of  the  debtor,  were  to  be  delivered  to  the  merchant  creditor, 
in  execution,  to  compel  payment  of  tlie  debt.  The  process  by  whicii  this  was 
done,^  was  called  an  exterUy  because  the  sheriff  was  to  cause  them  to  be 
appraised,  to  thnr  iidl  or  extended  value,  before  he  delivered  them  to  th^ 
creditor.  By  the  statute  of  the  27  Edw.  3d.  c.  9,  a  similar  process  for  the 
recoveiy  of  debts  was  provided  for  tliofte,  whose  debts  were  acLnowledged 
beCbre'the  mayor  of  any  of  the  towns,  where  the  staple  was  held.  Thes^ 
seeorities  are  generally  known  by  the  sliort  appellation,  of  statutes  merchant 
and  statutes  staple.  From  their  nature,  Uiey  were,  at  tir«t,  appropriated  to  the 
cemmercinl  part  of  the  community.  By  the  23d  Henry  8,  a  similar  security, 
by  a  recoffmzance  in  the  nature  of  a  statute  staple,  was  extended  to  the  com- 
smnitv  at  large.  The  laws,  respecting  bankrupt;,  seem  now,  to  have  made  the 
haded  property  of  merchants  and  other  tradesmen,  generally  subject  to  tlieir 
debts.  The  statutes  respecting  fraudulent  conveyances  and  devices  have  [»*(»- 
ceeded,  some  way,  towards  making  lands  generalfy  liable.  It  may  not  be  im- 
proper  to^  close  tliis  account  of  involuntary  alienation  by  an  account  of  invo- 
luntary alienation  in  the  Koman  law,  as  it  is  succinctly  stated  in  the  Digest, 
lib.  42.  tit.  1,  Primo  quidnn  res  mobiles  animcdes  pignori  capi  jubentuff  war 
dutrmkii  quarum  preiium  si  suffecerit^  bene  est;  si  non  suffeccrii,  etiam  soli 
fifp^ora  caj^jmbentwr  ei  disirahs*  Quod  si  nulla  movent ia  sinty  a  pignoribus  soU 
wdmm/aeismi*  Qfmd  si  nee  qua  sob'  suiit^  stiffidant^  vel  nulla  sint  soli  pignora, 
time  prnvenktur  etmm  ad  jura.     Si  pigiwra  quw  capta  sunt,  empioreni  non 

inveniatU 
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imvemanty  rescriptum  est  vi  addicantur  ipsi  cut  quit  condemnatus  est,    Addicanhir 
mUem  ea  quantitate  qua  dehetur, 

WUh  resj}ect  to  the  AaV,— -it  has  been  observed,  as  one  of  the  most  striking 

peculiarities  of  the  feudal  system,  that,  the  heir  claimed  nothing  from  thfc 

ancestor,  but  came  in  under  the  original  feudal  contract.     The  consequence 

wmSy  that,  originally,  though  on  the  decease  of  the  debtor,  the  executor  was 

anawerable,  as  far  as  he  had  assets,  the  heir  was  not  answerable  in  respect  di 

tile  lands  descended.    But,  after  the  free  alienation  of  land  was  allowed,  Uie 

Mstciment  of  it,  in  the  huids  of  the  heir,  for  the  debt  of  his  ancestor,  followed 

as  a  necessary  consequence.     But,  here  again,  the  principle  of  the  feudal  lav 

iBCroduced  a  distinction,  which,  with  some  qualifications,  prevails  at  this  daj ; 

tiiaty  the  assets  in  the  hands  of  the  executor,  are  liable  generally  to  the  an- 

eestor*s  debts  of  every  kind,  but  the  assets  in  the  hands  of  the  heir,  are  liabte 

only  to  debts  of  record,  and  debts  by  specialty,  in  which  the  heir  is  named;; 

te  the  former,  in  respect  of  the  lien,  which  the  process  of  th^  court  created,  or 

the  lands  themselves ;  to  the  latter,  on  the  supposition,  that  the  heir  ««'as  com^ 

pvehended  in  the  original  contract.     For  the  ancestor's  debts  by  simple*  cooh 

tract,  in  opposition  to  tlie  Roman  law,  and  to  the  most  obvious  principles  of 

natural  justice,  the  heir  still  remains  not  liable.     As  to  involuntary  alienatioDi 

m  renpect  to  the  king,  it  has  been  observed,  that,  in  the  case  or  a  commoii 

person,  the  body  of  the  debtor  was  not  liable  to  execution ;  but,  in  the  OfSb 

ef  the  king,  it  was  different ;  for,  at  the  common  law,  the  body  of  the  king^ 

dditor  is  generally  supposed  to  have  been  always  liable  to  execution.     Yet  It 

aeems  sin^ar,  that,  when  the  statute  of  magna  ckaria  restrained  the  king  Iroa 

aeiaing  a  man's  land  for  debt,  it  should  leave  him  at  liberty  to  seize  his  person. 

Ib  the  ooorse  of  time,  however,  it  is  certain,  that,  the  body  of  the  debtor  migl^ 

be  seiaed,  and  that,  after  the  law  made  it  liable  for  the  debts  of  the  subject,  the 

Jdng  had  these  special  prerogatives,  that,  he  could  protect  his  debtor  agfdnit 

the  suits  of  his  otner  creditors ;  and  that,  at  the  common  law,  he  had  a  riglit  tb 

the  custody  of  his  debtor's  person,  in  another  prison,  at  the  suit  of  the  8UDJee(» 

By  the  common  law  also,  aH  the  eoods  and  chattels  of  the  king's  debtor  V[\\jAk 

be  sold  for  the  payment  of  his  d^ts.     But  the  most  important  of  the  prenm- 

tives  of  the  crown,  at  the  common  law  was,  that,  in  the  king's  case,  exeomen 

iasiipii,  not  only  against  the  goods  and  chattels,  but  against  the  lands  of  die 

d^itor.     Another  important  prerogative  was,  in  -the  case  of  rent,  for  which  the 

king  might  distrain  on  any  or  the  lands  of  the  debtor.    He  had  other  Importaait 

prerogatitcs,  with  respect  to  priority  and  preference  in  execution,  ana  sativ- 

taction  of  his  debts,  a  minute  investigation  of  which  does  not  fall  within  the 

subject  of  this  discussion.     These  extensive  prerogatives  have  been  considet- 

aMy  increased  by  the  statute  law  of  the  realm.     By  the  33d  Henry  8.  c  A9, 

all  obligations  made  to  the  king,  are  to  have  the  same  force,  and  to  be  attendM 

with  the  same  remedies,  to  recover  them,  as  a  statute  staple.    By  the  13  l^iit 

c  4,  the  lands  of  treasurers,  receivers,  and  other  accountants  to  die  crowim 

were  made  liable  to  execution  for  debts  to  the  crown,  in  the  same  manner,  fie 

if  the  party  had  acknowledged  a  recognizance,  under  the  statute  of  Henry  t. 

A  doubt  arose  upon  this  statute,  whether  a  sale  might  be  qsade  under  it,  after 

the  death  of  the  accountant  or  debtor.     To  remedy  this,  the  explanatoijr 

■tatutc  of  the  27th  Eliz.  c.  3,  was  passed,  by  which  a  power  of  sale,  after  tbie 

death  of  the  debtor,  was  expressly  given.     Afterwards,  by  an  act  made  in  the 

3gth  ye^  of  queen  Elizabeth,  tliis  explanatory  act  was  repealed,  and  a  nirk 

exposition  was  made  of  the  statute  of  the  1 3th  Eliz.  with  various  new  provisieqs. 

Bat  the  act  of  the  39th  Eliz.  being  only  temporary,  and  havipr  expired  eaffy 

tn  the  reign  of  James  the  1st,  the  explanatory  act  of  the  2761  of  Eliz.  win 

revived ;  but  it  fell  into  disuse,  and  when  it  came  to  be  examined,  on  occasion 

of  die  late  exertions  made  for  the  reco\'ery  of  the  crqwn  debts,  it  was  found 

defective.    This  gave  rise  to  the  act  of  the  tjth  of  his  presentmajesty,  c  5f , 

by  which  the  court  of  exchequer  is  audiorized^  on  the  qpplicttion  of  fas 

iiutjet^*s 
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m$jmtf$  attorn^  geDeral,  in  a  summaiy  way,  by  motioD,  to  order  the  ettatet 
ot  crown  debton,  which  should  be  extended  by  any  writ  of  extent,  or  diem 
claosit  cxtroDfun,  to  be  sold  for  the  payment  of  the  debts.  Thus  the  law 
^ippcaia  to  stand  at  present,  on  the  involuntary  alienation  of  land,  with  respect 
to  the  debts  due  to  the  crown, 

,  VL  la  As  to  TESTAMENTARY  AUENATION;  the  influence  of  feudal  prin- 
csfriesy  on  thk  branch  of  alienation,  is  still  stron^y  felt.  It  has  been  observed, 
that,  by  the  Roman  law,  a  will  was  an  appointment  of  an  heir ;  and  he  was 
INmsidered,  at  the  death  of  the  testator,  as  universal  successor  to  all  the  pro- 
•pertyi  rights,  and  obligations,  of  the  d^ased*  Testamentary  alienation,  like 
erecy  ot^  alienation,  was  prohibited  by  the  genius  and  law  of  the  feuds*  By 
^lat  steps  it  prevailed  here,  is  so  happily,  and  so  concisely  explained,  in  a 
«ote  of  Uic  present  Editor's  most  learned  predecessor  in  this  work,  (note  i 
t#  page  iii«  b.)  as  to  render  any  deduction  of  it,  unnecessary  in  this  place. 
To  a  perusal  of  that  note,  the  reader  is  therefore  invited.  It  remains  to  ob- 
serve, that,  after  the  testamentary  power  over  land,  was  introduced,  a  dewu 
glands  was  not  considered,  to  operate  as  aa  appointment  of  a  party  to  be  a 
general  heir  of  the  testator,  as  m  the  Roman  law;  but,  unu  comiderei  t^ 
epereie  as  a  l^al  contjeyance  of  the  landt  themselves.  See  lord  Mansfi^  s 
argument  in  Hogan  t.  Jackson,  Cowp.  299.  In  consequence  of  this,  many  of 
the  requisites  to  other  legal  instruments  are  requisite  in  wills.  Thus^  as  to  the 
eficacy  of  a  deed,  for  the  transfer  of  real  property,  it  is  necessary,  that,  die 
grantor  should  have  the  seisin  of  the  lands  conveyed ;  so,  to  the  efficacy  of  a 
villf  it  is  necessary,  that,  at  the  time  of  making  his  will,  the  devisor  should 
have  the  seisin  of  the  lands  devised,  or  at  least  that  kind  of  inchoate  seisin  or 
Ittle,  which  is  conferred  by  a  contingent  remainder.  The  consequence  of  which 
is,  that,  while  a  Roman  will  operates  on  all  the  property  of  the  deceased,  with* 
out  any  regard  or  distinction,  as  to  property  acquired  by  the  testator,  befof% 
4Kt  after,  t£e  making  of  his  will :  by  the  law  of  Englanc^  a  will  cannot  operate 
on  any  freehold  lands,  of  which,  at  the  time  of  making- of  the  will,  the  party 
has  not  this  species  of  seisin.  Another  consequence  of  the  notion,  that,  mwlu 
afiKting  lanos,  is  merely  a  species  of  conveyance,  is,  that,  as  bjr  the  law  of  * 
.Sl^land,  a  fee  simple  cannot  be  created  wiuiout  words  of  inheritance  in  die 
■Mginal  donation  or  grant,  so  by  the  same  law,  u)ards  of  inheritance  are  equally 
^mtcmary  to  the  creation  o^  a  fee  by  noUL  The  only  difference  is,  that,  certam 
technical  words  are  required  by  law,  to  the  creatioaof  an  estate  in  &e^  by 
deed ;  but  in  wills,  they  pay  be  dispensed  with,  and  supplied,  by  any  words, 
aoSciently  denoting  the  intention  ox  the  testator^  Here  the  subject  spears 
le  draw  to  a  conclusion. 

1 .  VL  1  u  The  reader  has  been  presented  with  some  of  the  most  striking 
:Qiroiimstances  in  the  history  and  principles  of  the  feudal  law,  particularly  so 
.Ar4is  they  affect  the  landed  property  of  this  country.  It  remains  only  to  state 
some  of  the  most  striking  circumstances,  IN  THE  GENERAL  HISTORy  OFJT^ 
DECLINE.  It  has  been  shewn,  that,  the  peculiar  ingredient  of  the  feud-was, 
the  connection  between,  and  the  reciprocal  obligations  of,  the  lord,  and  \h% 
tenant  Whatever  interrupted  or  relaxed  this  connection  and  xeciprocity  of 
obligation,  had  a  direct  tendency  to  overturn  the  feud. 

.  .One  of  the  earliest  circumstances  of  this  tendency  was,  the  general  inira^ 
ibietion  qfthe  practice  qf  subinfeudation.  This,  however  salutary,  in  a  general 
▼lew,  loosenea  the  tye,  which  united  the  feudal  association,  by  preventmg  the 
chain  of  dependence  iixA  subordination,  consequent  to  the  practice  of  subinr 
feudation ;  and  which,  it  is  evident  from  the  general  principles  of  the  feudal 
law,  and  the  history  of  other  nations,  operated,  in  the  strongest  maimer,  i% 
gement  and  perpetuate  the  feud. 

Another  circumstance  of  the  same  tendency,  was,  the  iwhroductson  ef  the 
Umire  qfescuage.  This  enabled  the  tenants  by  knights  service  to  send  peopons 
te  serve  in  the  king's  armies  ia  their  stead,  and  in  process 4if4im^  taTsmke^ 

pecuniary 
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wcimiary  satisfaction  to  the  lord,  in  lieu  of  it.  This  substitution  of  mouM 
m  personal  attendance,  was  diametrically  <^posite  to  every  feudal  prindpn. 
^ccordingljr  all  writers  have  considered  it,  as  a  deffeneracy  of  the  tenur8'4if 
faiight  service.  A  further  circumstance  of  the  tendency  we  are  speaking  «4 
was,  the  prevalence  of  the  socage  tenure.  It  is  probable,  that,  the  numbef  of 
these  tenures  was  not  great,  till  a  considerable  time  after  the  Norman  oonmiest; 
wad  jperfaaps  the  increase  of  them  was  not  rapid,  till  some  time  after  the  mtn^ 
ductum  of  escuage.  From  a  comparative  view  of  the  difierent  natures  of  thie 
militarj  and  socage  tenures,  it  is  easily  seen,  how  mi\ch  stronger  the  feudal 
coimectioD  was  under  the  former,  than  it  was  under  the  latter.  The  tenure  in 
buigase  was  a  species  of  socage  tenure.  Under  thb,  chiefly,  the  commeroial 
part  or  the  copimunity  classed  themselves.  Nothing  could  be  more  opposite  t* 
the  nature  of  the  feudal  tenure,  than  the  wealth,  the  independence,  and  the 
peaceful  habits  of  life,  which  usually  attend  the  pursuits  of  commerce.  Thusw 
as  the  general  tenure  of  socage  prevailed,  the  connection  between  the  lorB 
and  the  tenant  proportionally  relaxed.  ■  •»* 

But  one  of  the  most  important  circumstances,  in  the  history  of  the  decBn^ 
«f  the  fend,  is,  the  introduction  of  uses.  By  these  the  legal  estate  of  the  lanA 
was  in  the  feoffee.  In  fact,  therefore,  there  never  was  a  vacancy  in  the  tenoreu 
But  the  ownership  and  beneficial  property  of  the  land  being  absolutely  vertoA 
ia  the  ceshd  que  use,  there  was  no  point  of  connection,  between  him  and  dW 
laid.  Besides,  i^n  a  feofiment  was  made  to  uses,  it  seldom  happened,  tUtJ 
Ihe-  feoffment  was  made  to  a  single  person.  The  feoffees  were  numerous,  anA 
wliea  their  number  was  reduced  to  that  of  one  or  two  persons,  a  new  feoffintoc 
was  made  to  other  feoffees,  to  the  subsisting  tises.  In  the  mean  time,  tU 
awnenhipof  the  land  was  transmitted  and  aliened,  at  the  will  of  thoMMut  |^ 
Us;  It  IS  evident  that,  while  the  fief  was  held  in  this  manner,  there  was  m 
wide  aeparation  between  the  lord  and  the  tenant.  It  must  also  be  observe^ 
that,  where  there  was  a  feoffment  to  uses,  the  fruits  of  tenure  incident  to  pufu 
cliaae,  became  seldom  due,  and  those  incident  to  descent  almoM  never  accrued 
^o  the  lord.  Now,  where  a  person  took  by  purchase,  the  lord  was  only  entitled 
tQthe  trifling  acknowledgment  of  relief :  when  he  came  in  by  descent,  the  lord 
was  entitled  to  the  grand  fruits  of  military  tenure,  wardship,  and  marriaMiL 
From  these  observations,  it  is  clear,  how  great  a  fraud  was  practised  upon  ma 
lord,  by  the  introduction  of  uses.  A  fief  thus  circumstanced,  presented  an 
apparent  tenant  to  the  lord,  but  it  was  almost  barren  of  every  fruit  and. 
advantage  of  tenure,  and  the  land  itself  was  entirely  subtracted  from  the  feud; 
Hence  we  find,  that,  among  the  mischiefs  recit^  in  the  preamble  to  tfk* 
statute  of  uses,  the  loss  to  the  lord,  of  the  fruits  of  tenure,  is  particulaii;f 
insiated  on.  It  does  not  fall  within  the  nature  of  these  observations,  to  mention 
the  steps  which  were  taken  to  extirpate  uses.  One  of  them  was  the  statute  of 
t^  1  Richard  the  ad.  cap.  9,  which  gave  an  action  to  the  disseisee,  both 
against  the  feoffee,  and  the  cestui  que  use.  It  is  observable,  that,  the  senaim 
eomttdtum  Trebonianum,  gave  the  same  right  of  action  against  the  hares  JidA 
€ommissarius.  Unquestionably  the  object  of  the  statute  of  the  27  of  Henry  8« 
was  to  e£^t  a  total  extirpation  of  uses. 

But  uses  were  preserved  under  the  appellation  of  Tntsts : — ^the  consequeaea 
has  been,  that,  more  than  half  the  landed  property  in  the  kingdom,  is,  in  some 
farm  or  other,  charged,  in  the  hand  of  the  legal  tenant,  wiUi  a  trust  for  tha 
benefit  of  some  other  person.  A  court  of  law,  from  its  constitution,  could 
not  take  notice- of  such  a  charge:  in  fact,  such  charges  originally,  were  alnAfst 
whnofB  frauds  on  tenure ;  but  Uiere  were  reasons  (perhaps  rather  specious  than 
aabstutial)  for-  contending,  that,  as  between  the  legal  owner  and  the  persoli 
entitled  to  the  benefit  of  the  trust,  the  legal  tenant  was  under  a  moral  obbgatioa 
to  execute  the  trust.  Now,  the  only  means  of  compelling  the  legal  tenant  to 
entente  the  trust,  which  the  judicial  policy  of  the  times  afforded,  was,  bya 
acaaft  to  the '.chanodlor.  Vio  coaonon  mr  allowed  him  to  conqMl  thauit* 
.'  x^oi;  1=-  \  tendance 
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lendance  of  any  person  by  the  writ  of  subpocnft ;  and  to  enforce  obedience  to 
}dB  directions  by  sequestration  of  the  property,  and  imprisonment  of  the  party* 
These  enabled  him  to  summon  the  legal  tenant  to  his  court,  to  order  him  to 
^secute  the  trust,  and,  if  he  refused,  to  compel  him  to  execute  it,  by  sequea- 
tration  and  imprisonment.  Too  great  praise  cannot  be  given  to  the  sound 
policy  and  discretion,  with  which  the  chancellors  successively  exercised  this 
nice  and  important  jurisdiction.  If  they  had  considered  that  trusts,  charsed 
on  lands,  should  be  governed  by  the  rules  of  the  civil  law,  which,  when  mtj 
fint  came  under  their  notice,  seemed  the  natural  course,  the  discordancy  be- 
tween tenure  and  trust  must  have  produced  infinite  confusion  :  but,  bv  sub- 
jecting trustSf  as  far  as  the  nature  of  the  case  allowed,  to  the  establidied  rules 
of  the  feud,  they  preserved  an  analogy  between  feuds,  and  trusts,  in  their 
most  important  bearings,  as  the  order  of  descent,  the  estates  into  which  pro- 
perty may  be  modified^  intails  and  the  mode  of  barring  them ;  at  the  same 
limey  that  they  preserved  inviolate,  the  relation  between  the  lord  and  the 
tenant,  the  great  principle  of  feudalism.  Hence,  where  one  person  held  land 
in  trust  for  another,  though  the  chancellor  would  decree  the  trustee  to  convey 
to  the  beneficial  owner,  still,  the  trustee  remained  tenant  to  the  lord.^ — In  t!io 
aame  manner,  where  land  was  conveyed  to  a  person  and  his  heirs  on  a  parti* 
tillar  trust,  and  the  trust  was  p^ormed,  the  land,  by  the  rules  of  the  civil  lav, 
was  instantaneously  revested  m  the  grantor ;  but  the  chancellor  considered  it 
|o  continue  in  the  trustee.  Thus,  in  each  case,  the  feudal  relationship  remained 
|iU  the  tenant  himself,  by  a  legitimate  conveyance,  introduced  another  into 
die  tenure.— The  same  principles,  (allowing  for  its  different  nature),  were 
vaoeived  into  personal  {>roperty,  when  the  legal  ownership  of  it  was  Vested  in 
one  person,  cmarged  ^ith  a  trust  in  favour  of  another.  By  this  ekcellent 
Iffrangement,  whue  trusts  were  made  subservient  to  the  general  wants  and 
jAirposes  of  society,  an  analogy  between  them  and  legal  estates  and  intcreata 
u  property  was  established,  and,  so  far  as  real  property  was  concerned,  the 
peat  principles  of  the  common  law  of  tenure  were  respected  and  preserved. — 
Ferhaps,  the  propriety  of  this  arrangement,  and  the  undeviatmg  wisdom  of  the 
great  personages,  by  whom  it  was  adopted  and  completed,  has  not  been  suffi- 
ciently noticed. 

It  remains  to  observe,  that  the  immense  quantity  of  property  of  every  de- 
scription, which  in  consequence  of  these  circumstances  was  brought  under  the 
jurisdiction  of  the  chancellor,  gave  rise  to  the  great  diftercnce  between  the 
office  of  chancellor  in  this  country,  and  the  office  of  chancellor  on  the 'conti- 
nent. In  all  countries  of  Europe,  tlie  chancellor  is  the  highest  dignitary  of 
die  state,  the  guardian  of  the  sovereign's  conscience,  and  generally  the  keeper 
of  his  seal ;  the  visitor  of  hospitals  and  colleges  of  the  king^s  foundation,  and 
the  general  superintendent  of  charitable  foundations  — Over  these,  the  chan- 
cellor of  England  cxercipes  chiefly,  in  consequence  of  the  introduction  of 
trusts,  a  vast  and  extensive  jurisdiction,  partly  as  a  court  of  common  law,  but 
jprincipally  as  a  court  of  equity.  On  the  continent,  tlie  chancellors  have  no 
such  exclusive  court;  but  have  the  universal  superintendence  over  all  that 
relates  to  the  administration  of  justice  in  the  kingdom,  a  controlling  power  to 
eorrectany  abuses,  which  find  their  way  into  courts  of  judicature,  to  form  now 
regulations  for  their  proceedings,  to  determine  questions  of  jurisdiction  between 
them,  to  settle  differences  among  the  members  of  them,  to  appoint  the  hi§^cr 
ifices  of  justice,  and  form  the  royal  ordinances  and  edicts,  which  in  any  wise 
related  to  the  legal  polity  of  the  kingdom,  or  the  administration  of  justice.— In 
BMMt  countries,  the. administration  of  common  law  and  equit}'  is  committed  to 
the  same  courts:  in  England,  the  courts  are  separate :— Lord  Bacon,  De 
Aupneniis  Scientiarunty  L  8.  c.  3.  app,  46,  lias  pronounced  a  decisive  opinion 
in  tavour  of  their  separation. 

While  the  relation  between  the  lord  and  the  tenant  was  great,  the  separation 
of  the  beneficial  ipterest  bom  the  legal  taame  was  a  serious  mischief.    As  the 

relation 
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relation  is  now  exceedingly  small,  it  is,  in  this  respect,  scarcely  felt.  In  tlie 
case  of  Burgess  v.  Wheate,  i  Blackst  Kep.  IQ3,  \<Srd  Mansfield  endeavoured 
to  establish  the  right  of  the  crown  to  the  benefit  of  a  trust,  which  failed  for 
want  of  an  heir,  by  attempting  to  fix  on  trusts,  the  feudal  incident  of  an  escheat. 
In  the  discussion  of  the  question  the  analogy  appeared  unnatural^  and  the  dMe 
was  decided  against  the  crown.  A  better  ground  in  favour  of  the  claim  of  the 
crowiiy  might,  periiaps,  have  been  found,  by  resorting  to  its  acknowledged 
prerogative,  of  oeing  entitled  to  the  bona  vacantia^  or  every  species  of  pro- 
perty of  which  no  owner  is  discoverable.  At  length  it  became  evident  to 
general  observation,  that,  the  principle  of  military  tenure  was  gone ;  and  tiiaC 
Its  incidents  were  more  burthensome  than  advantageous,  either  to  the  lord,  or 
Che  tenant,  so  that,  all  ranks  of  men  seem  to  have  desired  its  abolition.  The 
Iq^idatore  of  England  proceeded  in  it  with  the  cfarcumspection,  which  tte 
iftanitude  of  the  object  requured.  It  was  brought  regularly  before  parliament, 
in  Uie  iStfa  year  of  king  James  the  first,  at  his  majesty's  recommendation.  In 
the  4th  Inst  203,'  lord  Coke  mentions  this  circumstance,  and  particularizes  the 
imtlines  of  the  plan  then  in  agitation.  It  bears  a  striking  sunilitude  to  that, 
which  was  afterwards  adoptecL  At  length  the  12  Cha.  a.  c.  24,  was  passed; 
wliich  enacts  ^'  That  the  court  of  wards  and  liveries,  and  all  wardships,  uvenei^ 
^  primer  seisin,  and  ousterlemains,  values,  and  forfeitures  of  marriages,  bj 
^  leason  ti  wj  tenure  of  the  king  or  others,  should  be  totally  taken  snmjt 
^  aad  that  all  Cues  for  alienation,  tenures  by  homage,  knights  service,  and 
^  eacuage,  and  also  aids  for  marrying  the  daughter,  of  knighting  the  son,  aad 
^  an  teniuiBS  of  the  kmg  in  capite,  should  be  likewise  taken  away :  and  ihot 
^  allsoffCsof  tenures  hdd  of  the  king  or  others,  should  be  turned  into  comnKMi 
^  woeafe;  savie  only  tenures  in  fruikalmoign^  copyhdds,  and  the  hononurjr 
^  actvicdi  (without  the  slavish  pan)  of  mnd  seijeanr^.v 

h  remaini  to  make  some  mention  of  8ie  writers,  or  whose  assistajnco^  tlito 
aollkohr  in  fiaming  this  note,  has  principally  availed  himself.  Somte  ^  these, 
lae  has  noticed  in  the  course  of  the  annotation ;  and  to  sir  Henry  S^yd^Ban,  he 
tan^  here  repeat  his  acknowledgments.  With  respect  to  the  otner  writers,  to 
%hom  lie  is  under  obligations  ;^-at  the  head  of  these,  he  must  notice  ttie  feudal 
writers  of  his  own  country,  particularly,  sir  William  Blackstone,  lord  Kaintti, 
air  John  Dalrymple,  sir  Martin  Wright,  doctor  Robertson,  and  doctor  Gflbert 
Stuart — After  these,  he  must  acknowledge  a  general  obligation  to  three  foreigft 
works,  which  in  every  part  of  the  annotation,  have  been  highly  useful  to  hnn^ 
the  7%esat£rui  Feudalts  of  Jenichen,  in  three  quarto  volumes,  published  ait 
Frankfort  on  the  Main,  in  1750 :  the  Historica  Juris  of  Struvius,  in  one  quaitb 
volume,  published  at  Jena  in  1728 ;  and  Voet's  Digressio  de  Feudis,  subtoinad 
to  hb  Commentary  on  the  38th  book  of  the  Pandects. — Under  the  first  division 
of  the  annotation,  he  has  been  greatly  assisted  by  Koch's  Tableau  de$  Revoke 
Ifbfu  de  r  Europe  dam  le  May  en  Age,  4  vols,  octavo,  Strasburgh,  and  Paris 
1814;  tbe  earl V  parts  PfeffeU's  AbregS  Chronologique  de  V  HUtohre  and  Ai 
Droi^  Public  d  Ailemagney  2  vols,  octavo,  Paris  1788;  and  in  a  particuliv 
manner,  by  D'Anville's  Etats  formes  en  Europey  apres  la  Chute  de  l*  Entpim 
Ramainy  1  vol.  quarto,  Paris  1771.  Under  tlie  2d  division,  he  is  principalljt 
hidebted  to  lord  Stair's  Institutions  of  the  law  of  Scotland,  lib.  9.  tit.  3,  and  to 
a  disseftsition  of  L3mkerus  de  Feudo  Pecuniarioy  published  in  Jenichen's  Col* 
lection,  3d  voL  sect.  38th. — Under  every  part  of  tne  3d  division,  he  has  parlb 
cular  obligations  to  the  Selecta  FeudaUa  of  Tliomasius,  octavo,  published  at 
Halle  in  1728.  In  his  account  of  the  German  codes,  he  has  received  great 
assistance  from  Bnmquellus's  Historia  Juris  Romano-Germaniciy  octavo,  Anw' 
pterdam  1 728,  part  4 ;  and  Heinneccius's  Historia  Juris,  lib.  2.  His  account 
of  the  capitulanes  is  taken  ftom  these  works,  and  from  Balnzius's  nrefhce  to  his 
edition  of  the  capitularies.  His  account  of  the  customary  law  is  taken  from 
Fleur^s  HisUrire  du  Droit  Frangois,  and  the  artiele,  Couturae,  sent  by  Monst 
Ueononi  to  the  French  Encyclopedia.     Mr,  Gibbon^  (3d' vol.  page  sfi% 

note 
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Sect.  301. 

A  LSO  if  a  man  let  lands  to  two  men  for  terme  of  their  lives,  Sf  the 

one  grants  all  his  estate  of  that  which  helongeth  to  him  to  another, 

them  the  other  tenant  for  terme  of  life,  and  he  to  whom  the  grant  is  made 

(et  *f  celuy  a  que  le  graunt  est  rait),  are  tenants  in  common  during  the 

time  that  both  the  lessees  be  alive. 

^lul memorandum,  that  in  all  other  such  like  cases  (que  en  touts;}: 
auters  tiels  cases),  although  it  be  not  here  expressefy  moved  or  specified,  y 
thejf  be  m  like  reason,  they  are  in  the  like  law  (sont  en  ||  semblable  ley). 

AND 

f  Mesme  added  in  L.  and  M.  but  j:  les  added  in  L>  and  M,  hui  not 
fifll  is  Roh.  in  Roh. 

H  semble  L.  M*  and  Roh* 


1.)  has,  with  his  usual  energy,  thus  mentioned  and  characterized  four 
wiitersy  the  three  last  of  whom,  the  editor  has  frequently  had  occasion  ta 
cansiil^  under  the  4th  diTisioH;  <<  In  the  roace  of  thirty  years,  (1738 — 1765) 
*^  Ais  interesting  subject,  (the  history  ot  the  invasion  of  Gaul,)  has  been 
"'  agitated  by  the  free  spirit  of  the  count  de  Boulainvillers  (Memoire  historique 
^  star  I'Etai  de  la  France,  particularly  torn.  1.  page  15.  40.);  the  learned 
<(  ingenuity  of  Tabb^^Dubos  (Histoire  critique  de  /'  EtabUssement  de  la  Manor* 
^  chse  Frangasse  dans  les  Gatdes,  a  vols.  4to.) ;  the  comprehensive  genius  of  Ae 
*}  nriMident  de  Montesquieu  f  Esprit  des  Loix,  particularly  1. 28.  30,  31 ) ;  and- 
*^  the  good  sense  and  diligence  of  the  abb6  de  Mably  (Observations  tur 
^  V  Hutaire  de  France^  a  vols,  lamo.).**  The  last  work,  being  considered  as 
un&vourable  to  monarchy,  was  opposed,  by  a  work  entitled  Principes  de 
Morale,  de  Politique^  et  de  Droit  Public^  puish  dans  V  Histoire  de  noire  Mo^ 
narchie,  ou  Discours  sur  V  Histoire  de  France^  dedies  au  Uoi^  par  M,  Moreauy 

Historiographede France.  A  Paris,  de  I  'imprimerie  royalcy  1 777,  24  vols.  Svo 

Under  this  nead,  he  has  also  received  great  assistance  on  the  subject  of  the 
history  of  France,  from  tlie  president  Henault,  and  from  the  Thcorie  des  Ma* 
tieres  Feodales  et  Censuellesj  par  Monsr.  Hervt,  5  vols.  Svo.  Paris  1785 : — For 
what  he  has  said,  respecting  the  feudal  history  of  Germany,  he  is  chiefly  in- 
debted to  Mr.  Domford's  excellent  translation  of  Professor  Puttcr*s  Historical 
Development  of  the  present  Constitution  of  tlie  Germanic  Empire,  and  Struvius*s 
Elementa  Juris  Feudalis,  Jena,  8yo.  1 745. — In  his  accoimt  of  the  substitutions 
of  the  civil  law,  he  found,  what  is  said  on  these  subjects,  in  the  Pralectiones 
of  Huberus,  3  vols.  8vo.  Trajecti  ad  Ithenum,  particularly  useful. — The  little 
be  has  said  on  the  Spanish  nefs,  he  has  taken  from  Molina  de  Hupaniorum 
Primoseniis,  JbL  Colonia,  1601  :  and  Zoesius's  Juris  Fciidalis  analyttca  Expo^ 
sitioy  ovo.  Lovanii  1G63.  He  might  perhaps  have  said  something  more  satis- 
fictory  on  this  head,  had  he  been  able  to  procure  Girardus  Emestus  de 
Frankinaus  Sacra  Themidis  Hupania  Arcana,  Hanover,  170  J.  In  the  pre- 
sent edition  of  this  work  the  writer  has  availed  himself  of  a  work  of  great 
merit,  De  VOrigine  et  des  Progrh  de  la  Legislation  Frangai^e,  ou,  Histoire  du 
Droit  public  et  prive  de  la  France,  depuis  la  Fondation  de  la  Monarchic,  jusques 
et  compris  la  Revolution;  par  M,  Bemardi,  1  vol.  8vo.  181  (J,  In  a  few  instanceij 
lie  has  taken,  what  he  hopes  will  be  thought,  a  pardonable  liberty,  of  inserting, 
Vt  the  present  annotation,  some  passages,  from  his  notes,  to  the  subsequent 
part  of  the  work.  These,  however,  will  be  found  preserved  in  their  original 
ai^ijatioii^— [Note  77.] 
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A  ND  so  it  18  if  lands  be  letten  to  two  for  terme  of  their  lives,  (^  Roll.  Abr. 

€i  eorum  alterius  diutihs  viventi  (1 ),  and  one  of  them  grantcth  ^*  ^o-  1  R«p. 

his  part  to  a  stranger,  whereby  the  joynture  is  severed,  and  dyeth,  ^  ^^ 

here  shall  be  no  survivour,  but  the  lessor  shall  enter  into  the  30  Ass.  18. 

moity,  and  the  survivour  shall  have  no  advantage  of  these  words,  (4  Rep.  79.  b. 

el  eorum  alieritis  ditUiiU  viventit  for  two  causes.     First,  for  that  ^  ^^^'  37^  4J7- 

the  joynture  is  severed.     Secondly,  for  that  those  words  are  no  ^^'^ 

more  than  the  Common  Law  would  have  implyed  without  them,  (Post.  <205.  a.  - 

and  expressio  eorum  qua  tadii  insunt  nihil  operaiur.    Hereby  it  ^***^*  *70'  ao8«) 

appeareth 

( 1 )  Here  lord  Coke  speaks  only  of  a  jointenancy  for  life ;  in  which  case^ 
the  words  and  the  survivor  of  them  are  merely  words  of  surplusage  ;  as,  withbUf 
them,  the  lands,  upon  the  death  of  one  jointenant,  go  to  the  survivor.  But,  in 
ths  creation  of  a  jointenancy  in  fee,  particular  care  must  be-taken  not  to  jnsert 
these  words.  For  the  grant  of  an  estate  to  two  and  the  survivor  of  tJiemy  ai^d 
the  heirs  of  the  survivor,  does  not  make  them  jointenants  in  fee ;  but  gives 
them  an  estate  of  freehold,  during  their  joint  lives,  with  a  contingent  remainder 
hi  fee  to  the  survivor. — Whether,  during  their  joint  lives,  the  fee  continues  in 
the  ^grantor,  or  is  in  abeyance ;  and  whetlier  the  grantees  can  convey  theu: 
estate;  and  what  is  the  proper  mode  of  conveyance  to  be  used  for  this  pur* 
pose ;  are  points  which  have  been  much  agitated,  and  which,  perhaps,  are  not 
yet  quite  settled.  They  were  all  mentioned  in  the  case  of  Vick  v.  Edwards, 
3  P.  Will.  372.  In  that  case  lands  were  devised  to  B.  and  C.  and  the  survivor 
of  them,  and  the  heirs  of  such  survivor,  in  trust  to  sell :  lord  chancellor  Talbot 
hdd,  that  the  fee  was  in  abeyance ;  that  the  trustees,  joining  in  a  fine  of  the 
{iremises,  might  make  a  title  to  a  purchaser,  by  way  of  estoppel;  and,  that 
tUs  heirs  joining  might  be  of  use,  as  it  would  supply  the  want  of  proving  the 
win ;  Init  that,  in  every  other  respect,  it  would  be  void.  Five  years  before 
thi^case  was  heard,  the  duchess  of  Marlborough,  having  contracted  to  pur- 
dlitte  an  estate  from  the  devisees  in  trust  of  sir  John  Wittewronge's  will,  wnere 
the  devise  was  worded  in  a  manner  similarto  that  upon  which  the  case  of  Vick 
V.  Edwards  arose,  application  was  made  to  parliament  for  an  act  to  enable  th# 
trustees  to  convey  Uie  estate  to  her.  In  the  preamble  of  the  act  it  is  men« 
tioned,  ''  That  the  devise  of  the  premises  by  the  will  of  sir  John  Wittewronge 
"  was  not  effectual  in  the  law  to  vest  the  absolute  fee  simple  thereof  in  tho 
'^  trustees  therein  named,  there  being,  by  the  words  of  the  will,  no  fee  vested, 
**  but  upon  a  contingency  of  survivorship,  and  which  could  not  vest  or  take  effect 
**  till  after  the  death  of  two  of  the  trustees."  But  notwithstanding  the  case  q£ 
Vick  and  Edwards,  it  seems  now  to  be  the  prevailing  opinion,  tliat,  in  these 
cases,  the  fee  is  not  in  abeyance,  but  remains,  pending  and  subject  to  the 
cobtingency,  in  the  grantor  and  his  heirs,  particularly,  if  tlie  estate  of  the 
trustees  is  created  by  a  deed  deriving  its  effect  from  the  statute  of  uses,  and 
that  if  it  be  created  by  will,  it  descends,  at  the  decease  of  the  testator,  upon 
his  heir  at  law. — In  support  of  which  it  is  said,  that  the  whole  fee  must 
be  supposed  to  be  in  the  grantor  at  the  time  of  the  conveyance ;  that  so  much* 
of  it  as  he  docs  not  part  with  continues  in  him ;  that,  in  this  case,  the  inhe^ 
ritance  is  undisposed  of,  till,  by  the  death  of  one  of  the  parties,  the  remainder 
vests,  and  is  executed  in  the  survivor ;  that,  therefore,  the  mheritance  conti«- 
nues  in  the  grantor,  as  part  of  his  old  reversion ;  that  the  law  never  supposes 
the  fee  to  be  in  abeyance,  unless  where  it  is  necessary  to  recur  to  that  con« 
stniction,  for  preserving  some  estate  or  right ;  and  that,  in  the  present  case, 
no  such  necessity  exists.  The  cases  of  Carter  and  Bamardiston,  1  P.  W.  505, 
Ptarefoy  v.  Rogers,  2  Saund.  380,  and  many  other  cases  of  authority,  strongly 
fiiTogr  this  latter  opinion. — The  same  reasoning  goes  to  prove,  that,  whene 
tbafe  is  a  devise  to  the  effect  in  question,  the  reversion  in  fee,  during  the 
suspense  of  tlie  contingency,  descends  on  the  heir  at  law.— As  to  the  question. 

Vol.  II.  I  Whether 
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appearedi  that  in  case  i>f  leases  for  life  it  is  more  beneficiall 
for  the  lessor  to  have  the  jojnture  severed  than  to  have  it 
continue. 

Vid.  Sect.  1.  «  If  theii  be  in  Uke  reason^  they  are  in  the 'like  law**    Here 

Littleton  citeth  one  of  the  Maximes  of  the  Common  Law.  That 
wheresoever  there  is  the  like  reason,  there  is  the  like  law.  Uki 
eadem  ratio,  ibi  idem  jus ;  or  ubi  eadem  ratio,  ibi  idem  jtis  esm 
debet ;  for  ratio  est  anima  legis.  And  therefore  ratio  potest  olfe*. 
gari  deficiente  le^e.  But  it  must  be  ratio  vera  et  legalis  et  non 
apparens.    And  here  it  appeareth  that  argumentum  a  simili  is 

good 


-ki-4. 


Whether  the  contingent  remainder,  in  this  case,  can  be  conveyed  ?  it  may  te 
observed,  that,  si^)posing  the  reversion  remains  in  the  donot*,  if  he  and  the 
donees  join  together  in  a  common  conveyance,  by  lease  and  release,  or  bargaia 
atid  sale,  the  estate  for  life  of  the  donees  will  merge  in  the  reversion,  the 
contingent  remainder  be  destroyed,  and  the  fee  effectually  conveyed  to  the 
purchaser.—- It  will  be  the  same,  in  the  case  of  a  devise  to  this  eroct,  if  the 
neir  at  law  and  the  devisees  in  trust  ioin  in  the  conveyance. — But,  supposing 
the  fee  to  be  in  abeyance ;— or,  admitting  it  to  remain  in  the  donor ;  or,  m 
case  of  a  will,  to  descend  on  the  heir,  and  supposing  him  not  to  join ;  loiA 
Talbot,  by  what  he  is  reported  to  have  said  in  the  case  of  Vick  v.  EdwarfK 
seems  to  have  thought,  that  the  trustees  joining  in  a  fine  might  stOl  pass  a  good 
title  to  a  purchaser.  But  this  doctrine  is  open  to  objection.  See  mr.  Feame'a 
Essay  on  Contingent  Remainders,  6th  edit.  357.  rerhaps,  the  liberality  «f 
succeeding  times  may  think  a  common  conveyance,  by  lease  and  release,  er 
bargain  and  sale,  sufficient  in  these  cases  to  pass  the  fee,  without  either  a  fime 
or  recovery. 

In  the  case  of  Goodtide  v.  Layman,  in  K.  B.  Trinity  Term,  is  Geo.  ^ 
llhere  was  a  devise  to  three  persons  as  jointenants  and  die  sui'vivws  and  anN 
rivor  of  them,  and  the  heirs  and  .assigns  of  such  survivor  for  ever,  the  court  of 
king's  bench  lield  it  to  be  a  jointenancy  in  fee.  —See  mr.  Feame*8  Cont.  Rem. 
6th  edit  358.  —  In  the  matter  of  Harrison  an  infant,  3  Ans.  836,  a  mortgagee 
devised  all  his  property  to  three  trustees  and  the  survivor  and  survivors  of 
them,  and  the  heirs,  executors,  and  administrators  of  such  survivor  upon 
certain  trusts,  the  court  was  of  opinion,  that  the  fee  descended  on  the  heir, 
until,  by  the  death  of  two  of  tlje  trustees,  it  should  vest  in  the  survivor.  But 
it  is  observed  by  the  reporter,  that  there  was  no  trust  to  sell,  nor  any  tnitt> 
which,  by  necessary  implication,  carried  a  fee  to  the  trustees. 

A  material  objection  to  taking  the  conveyance  by  fine  from  the  trustees^ 
lies  in  tliose  cases,  where  the  heir  at  law  is  not  a  party.— For,  if  the  trusteea 
are  supposed  to  be  jointenants  for  life,  with  a  contingent  remainder  in  fee  to 
the  survivor,  their  fine  may  be  supposed  to  be  a  forfeiture  of  their  own  estate, 
to  be  a  destruction  of  the  contingent  remainder  to  the  survivor,  and  to  give 
the  heir  an  immediate  right  of  entry. — To  prevent  this,  it  has  been  advised, 
that,  the  trustee  should  demise  the  estate  to  the  purchaser,  or  to  a  trustee  for 
him,  for  a  long  term  of  years ;  and,  that  each  trustee  should  covenant,  that,  if 
he  should  be  the  survivor,  he  will  convey  the  fee ; — and  to  have  that  agreement 
established,  by  a  decree  of  the  court  of  chancery. — If  there  are  outstanding 
terms,  th(!y  should  be  assigned  to  a  trustee  for  the  purchaser. 

It  may  be  added,  that,  whatever  doubts  were  formerly  entertained,  it  now 
appears  to  be  the  settled  opinion  of  the  profession,  that  a  devise  to  two  and  the 
survivor  of  them,  and  the  heirs  and  assigns  of  the  survivor,  enables  the  trustees 
to  vest  the  fee  in  the  purchaser;  and  that  titles,  under  such  a  devise,  are 
accepted,  with  a  conveyance  from  the  trustees,  and  without  the  concurrence 
of  the  heir. — [Note  78.] 
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good  in  law.  Sed  nmilkudo  kgalis  est  camum  cUversorum  inter  se 
eeUatorum  nrniUs  ruHoy  quod  in  uno  similium  void,  val^it  in  akero^ 
diuimUwrn  dissimilis  est  ratio. 


ripiT]  (d-  Sect.  302. 

A  TjSO  if  there  he  two  joyntenants  in  fee  (Item  *  si  deux  joyntenants 

en  fee  aont),  and  the  oue  letteth  that  to  him  helongeth  to  anotlier  for 

ifrme  of  hh  Itfe^  the  tenant  for  term  of  life  during  his  life^  and  the  other 

jeiniemant  which  did  not  let,  are  tenants  %n  common.    And  upon  this  case 

«  question  may  arise ;  as  in  such  case  (t  si  come  en  tiel  case)  admit  that 

At  lessor  hath  issue  and  die,  living  the  other  joyntenant  his  companion, 

emd  living  the  tenant  for  life,  the  question  may  oe  this,  Whether,  the  rever* 

flan  of  the  moiety  ]:  which  the  lessor  hath  shall  descend  to  the  issue  of  the 

lessor,  or  that  the  other  jointenant  shall  have  this  reversion  by  the  survivor 

lou  que  Tauter  joyntenant  avera  ||  eel  reversion  per  le  survivor)?    Some 

luwe  said  in  this  case,  that  the  other  jointenant  shall  have  this  reversion 

by  the  survivor ;  and  their  reason  is  this,  scii.  That  when  the  jointenants 

Were  jointly  seised  in  fee  simple  (que  quant  les  joyntenants  fueront  joynt- 

iient  seiflies^  en  fee  ^mple),  S^c.  although  that  the  one  of  them  make  an 

atate  of  that  to  himoelonseth  for  term  of%  his  life,  atia  although  that 

he  hath  severed  the  freehold  of  this  which  to  him  belongs  by  the  lease,  yet 

he  hatk  not  severed  the  fee  simple,  but  the  fee  simple  remains  to  them 

jointly  as  it  was  before*    And  so  it  seemeth  to  them,  that  the  other  joyn" 

tenant  which  surviveth  shall  have  the  reversion  by  the  survivor,  S^c.    And 

fithers  have  said  the  contrary,  and  this  is  their  reason,  scilicet.  That  when 

one  of  the  join-tenants  leaseth  that  to  him  behngeth,  to  another  for  terme 

dfkis  Hfe,  by  such  lease  the  freehold  is  severed  from  the  joynture.    And 

iy  the  same  reason  the  reversion  which  is  depending  upon  the  same  freehold 

is  severed  from  the  joynture.    Also  if  the  lessor  had  reserved  to  him  an 

emnal  rent  upon  the  lease,  the  lessor  onely  should  have  had  t/ie  rent,  i^c, 

tie  which  ih  a  proofe,  that  the  reversion  is  onely  in  him,  and  that  the  other 

hath  nothing  in  the  reversion,  ^e.     Also  if  the  tenant  for  terme  of  life 

were  impleaded,  ^  maketh  default  after  default,  the  lessor  shall  be  only 

nceivectfor  this,  to  defend  his  ri^ht,  and  his  companion  in  this  case  in  no 

nenner  shall  be  received,  the  which  proveth  the  reversion  of  the  moitie  to 

he  onely  in  the  lessor  (le  quel  prove**  le  reversion  del  moity  d'estre  tant- 

tolement  en  le  lessor)  :  and  so  by  consequent,  if  the  lessour  dieth  living 

the  lessee  for  terme  of  life,  the  reversion  shall  descend  to  the  heir  of  tlie 

kmnw,  and  shall  not  come  to  the  other  joyntenant  by  the  survivor y  Ideo 

^Qsre.     But  in  this  case  if  that  jointenant  which  hath  the  freehold  hath 

UMf,  4r  ^es  living  the  lessor  and  the  lessee,  then  it  seemeth  that  the  same 

inue  diall  have  wiis  moiety  in  demesne,  and  in  fee  by  descent,  for  that  a 

freehold 

*  ii  deux  not  in  Roh*  but  in  L.         ||  eel  reversion,  ceo  in  Z..  and  M. 
•nd  M.  and  Roh. 

i  si  not  in  L.  and  M.  or  Roh.  §  en— de  in  L-  and  M.  and  Roh. 

ifc  addod  ID   L.  and  M.   and        f  his  not  in  L.  and  M.  or  Roh. 

"**  que  added  in  L.  and  M.  and  Roh. 

I2 
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freehold  cannot  by  nature  of  joynture  be  annexed  to  a  reversion  (pur  ceo 
que  *  un  fraok tenement  ne  poet  per  nature  de  joynture  estre  annexe 
a  un  reversion),  3rc.  And  it  is  certaine,  that  he  which  lemed  was  seised 
of  the  moitie  in  his  demesne  as  of  fee,  and  none  shall  have  any  joynture  in 
his  freehold,  therefore  this  shall  descend  to  his  issue,  ^c.     Sod  quaere. 

**    TF  there  be  two  jointendnts  in  fee,  S^c,** 
This  needeth  no  explanation. 

'*  And  upon  this  case  a  question  may  ariscj  S^c^ 
Vid.  33  H.  6.  Here  Littleton  maketh  a  question,  and  sheweth  tlie  reasons  on 

4-  b*  both  sides,  and  concludes  with  a  Qusre.    When  Littleton  maketh 

a  question^  and  sheweth  the  reason  on  both  sides,  the  latter  is  ever 
[a]  Vide  Sect,     his  own  [a],  and  the  better.     But  time  hath  made  this  question 
340-  375-  439«     without  question  ;  for  now  all  asree,  that  the  joynture  is  severed 
464. 48a'  483!     ^^^  ^^®  tmey  according  to  the  Tatter  opinion  here  set  down  in 
648.  730!  739.     Littleton,  whose  reasons  are  imanswerable :  for  many  times  the 
\'1d.  Sect.  170.    change  of  the  freehold  makes  an  alteration  or  change  of  the  re- 
version.    As  if  tenant  in  taile,  or  the  husband  seised  in  the  right 
of  his  wife,  or  tenant  for  life,  make  a  lease  for  life  of  the  lessee,-  in 
everie.  of  these  cases  the  lessor  doth  gain'e  a  new  reversion  by 
MJ.  Sect.  8.       wrong,  as  shall  •  be  said  more  at  large  in  the  chapter  of  Disconti- 
7  if.  5.  nuance ;  and  if  the  elder  brother  grant  the  reversion  (expectant 

(Ant.  15.  •.)       yxi^n  a  freehold)  for  life,  it  shall  cause  possessio  fratris,  as  hath 

been  sayd. 

'^  By  the  same  reason  the  reversion  which  is  depending  upon  the 
same  freehold  is  severedfrom  the  joynture,  S^x" 
'  7  H.  7.  9.  If  two  joyntenants  in  fee  be,  and  they  both  joyne  in  a  lease  to 

an  abbot  and  a  secular  man  for  term  of  their  lives,  here  the  rever- 

(Ant.  i89.b.)      sion  that  is  dependant  upon  severall  freeholds  is  severed.    And  so 

it  is  if  they  joine  in  a  lease  to  two  secular  men,  to  have 
and  to  hold  the  one  moity  to  the  qc^  one  for  life,  and  riQ271 
the  other  moity  to  the  other  for  life,  for  both  these  cases  I     «    J 
are  warranted  by  the  authority  of  Littleton, 

(Post.  Sect.  3 19.       If  two  joyntenants  be  of  a  lease  for  twenty-one  years,  and  the 

i99-  »0  one  of  them  letteth  his  part  for  certaine  yeares,  part  of  the  terme, 

the  joynture  is  severed,  and  survivor  holdeth  not  place,  for  a 
terme  for  a  small  number  of  yeares  is  as  high  an  interest  as  for 
many  more  years  ;  and  so  was  it  resolved  HiL  1 8  EL  Regince,  in 

•  Ilil.  iBEliz.      Communi  Banco'',  which  I  myselfe  heard. 

If  two  coparceners  be  in  fee,  and  the  one  make  a  lease  for  life, 
this  is  no  severance  of  the  coparcenary,  for  notwithstanding  tlie 
lord  shall  make  one  avowrie  upon  them  both. 

(Ant.  167.  a.)  But  if  two  joyntenants  be,  and  one  maketh  a  lease  for  life,  this 

is  a  severance  of  the  joynture,  as  Littleton  here  taketh  it,  and 
several  avowries  shall  be  made  upon  them  (1). 

«  Also 
*  un  not  in  L,  and  M.  or  Roh. 


( 1 )  Upon  tlie  death  of  either  of  the  lessees,  one  moiety  of  the  estate  goes 
to  the  surviving  lessee  or  his  assignee,  and  tlie  reversioner  may  enter  upon  the 
other  moiety.  See  Dy.  67,  sir  W.  Jones  55.  2  P.  Will.  740.  But  this  is  to 
be  understood,  where  the  jointenants  are  for  life ;  for,  if  the  jointenants  are  in 
fee,  and  the  jomture  is  severed,  the  right  of  survivorship  is  wholly  iakea 

away, 
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**  Also  if  the  lessor  had  reserved  an  anntud  rent,  the  lessor  onli/  5  ^'-  4-  4-  «•, 
should  have  had  the  rent,  S^c"  But  if  two  joyntenants  make  a  lease  ^7  H.  8.  iG.  «. 
for  life,  reserving  a  rent  to  one  of  them,  the  rent  shall  enure  to   L  e^  o'" 
them  both,  because  the  reversion  remains  in  jointure,  unless  the  Br.  28a 
reservation  be  by  deed  indented,  and  th^n  he  onely  to  whom  it  is  (Ant.  47.  a.) 
reserved  shall  have  it.     But  if  they  make  a  lease  by  deed  in-  (Post.  214.  a.) 
dented,  reserving  or  saving  the  reversion  to  one  of  them,  that  is 
void,  because  they  had  the  reversion  before,  but  the  rent  is  newly 
created. 

And  so  it  is  if  such  a  lessee  for  life  should  surrender  to  one  of  5  £•  4-  4- 
them,  it  shall  enure  to  them  both,  for  that  they  have  a  joynt  re-  ^  ^P-  ^^• 
version.     But  if  the  lessee  grant  his  estate  to  one  of  them,  no  part  ^*^*  *'^ 

of  it  shall  enure  to  his  companion,  because  for  the  moity 

[19271  belonging  to  his  companion,  it  is  in  esse  (^  in  him  to  («Cro.  611. 
1^  J  whom  the  grant  is  made,  the  reversion  to  the  other  ^^'^'  3i-> 

in  fee. 
If  two  joyntenants  make  a  lease  for  life,  the  remainder  to  3B  H.  6. 24.  b. 
his  companion  in  fee,  this  is  a  good  remainder  of  his  moietie  to  his  ^.  ^  ?\  '^'*  ^^' 

-^,^_y^-,  UDgoubmciit  3. 

^^^f^V^on.  (4leo.i87.) 

**  The  lessor  shall  be  only  received  Jbr  this,  ^c." 

"  Received,'*   Receity  Receptio,  is  in  many  cases  where  a  person,  (Post  ^2.  b.) 
{Htftie  to  a  writ,  or  an  estranger  thereunto,  to  whom  a  reversion 
or  remainder  appertaineth,  shall  in  default  of  another  person  be 
received  to  ddend  his  or  her  freehold  or  inheritance,  the  law 
anth,  Adndttatur,  Sfc.     And  this  admission  or  receipt  is  given 
by  sundry  statutes  [J"]  (and  this  is  that  which  the  civilians  call,  L/lW.a.cap.3. 
Atbmssio  tertue  persona  pro  interesse).    Et  in  casibtis  prcedictis  2**?  fc^^^'* 
ism  conatrrunt  actiones:  una  inter  petentem  Sf  tenentem,  Sf  alia  j„^   ,oi^ 
ukrtenentemjus  suum  ostendentem  ^petentem,  cap.  16. 

"For  that  a  freehold  cannot  hy  nature  of  joynture  he  annexed 
to  a  reversion.*  And  this  is  the  principal!  reason,  and  of  this 
lufBcient  hath  been  said  in  the  chapter  of  Joyntenants, 
Sect,  agi, 

**  SfcJ'  This  Sfc.  in  the  end  of  this  section,  implieth  any  other 
heir  lineal  or  collateral!. 

Sect. 


tway,  and  their  shares  go  to  their  respective  heirs.  So,  if  there  be  joyntenants 
of  a  term  of  years,  and  the  jointenancy  is  severed,  their  shares  go  to  their 
respective  personal  representatives.  See  1  Salk.  158.  It  should  also  be  ob- 
Benred,  that  the  case  put  by  Littleton  supposes  the  jointenant  to  let  his  estate 
for  his  own  life  only:  for  if  he  let  it  for  a  longer  term  than  for  his  own  life, 
or  if  he  let  it  for  the  life  of  any  other  person,  it  is  a  forfeiture.  See  4th 
Leon.  336. — [Note  79.] 
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ttS-  Sect.  303.  r  193.1 

^^         «••  mJ 

J^  UT  if  it  be  so  that  the  law  in  this  case  be  such,  that  if  the  lessor  die 
living  the  lessee,  and  living  the  other  joyntenant  which  hath  thefret- 
hold  of  the  other  moity,  that  the  reversion  shall  descend  to  the  issue  of  the 
lessor,  then  is  the  joynture  and  title  which  any  of  theni  may  have  by  the 
survivor  and  the  right  of  the  joynture  taken  away,  and  altogether  de- 
feated for  ever.  In  the  same  manner  it  is,  if  that  Joy fUenant  which  hath 
the  freehold  dye  living  the  lessor  and  the  tessee,  if  the  law  be  so  as  hie 
frediold  and  fee  which  he  hath  in  the  moity  shall  descend  to  his  issue,  then 
the  joynture  sJiall  be  defeated  for  ever. 

<<  J^HE  N  is  the  joynture  and  title,  S^c.  and  the  right  qftkej^ym^ 

ture  taken  anoauy  Sfc!^ 

And  the  reason  of  this  is,  for  if  the  joynture  be  severed  at  the 

time  of  the  death  of  him  Uiat  first  deceased,  the  benefit  of  the 

[•]  Vide  Secf.     survivor  is  utterly  destroyed  for  ever,  as  hath  been  said  [*1  afore 

%^'  .     in  the  Chi^ter  of  Joyntenants.    But  in  the  case  aforesaid,  if 

^  OS     14.  •.;    i^QgQ^  for  life  dyeth  in  the  life  of  both  die  joyntenants,  they  are 

jojmtenants  agam  as  they  were  before. 

If  two  joyntenants  be  in  fee,  and  the  one  letteth  his  put  to 
another  for  the  life  of  the  lessor,  and  the  lessor  dielh,  some  say 
that  his  part  shall  survive  to  his  companion,  for  by  his  death  the 
lease  was  determined.  And  others  hold  the  contrary ;  and  their 
reason  is,  first,  for  that  at  the  time  of  his  death  the  joynture  wat 
severed,  for  so  long  as  he  lived  the  lease  continued.  And  ee* 
condly,  that  notwithstanding  the  act  of  any  one  of  the  joyntenants 
there  must  be  equall  benefit  of  survivor  as  to  the  freehold. 
But  here  if  the  other  joyntenant  had  first  died,  there  had  been 
no  benefit  of  survivor  to  the  lessor  without  question. 


Sect.  304, 

jd  ND,  if  three  joyntenants  he,  and  the  one  release  by  his  deed  to  one  of 
his  companions  all  the  right  which  he  hath  in  the  land  (i),  then  hath 
he  to  whom  the  release  is  made,  the  third  part  of  the  lands  by  force  of  the 
said  re/easCy  and  he  and  his  companion  shall  hold  the  other  tic^  parts  in 
joynture  (et  il  et  son  companion  teigueront  les  auters  deux  parts  *  en 
joynture).  And  as  to  the  third  part,  which  he  hath  by  force  of  the  release, 
he  holdeth  that  third  part  with  himsdfe  and  his  companion  in  common. 

*  en  jointure — jointment,  m  L.  and  M.  and  Roh* 


( 1 )  In  this  case  the  release  passes  a  fee  without  the  word  heirs,  because 
it  refers  to  the  whole  fee  which  tney  jointly  took  and  are  possessed  of  by  force 
of  the  fir^t  conveyance.  Tenants  in  common  cannot  release  to  each  other; 
for  a  release  supposes #the  party  to  have  the  thing  in  demand;  but  tenants  in 
common  have  several  distinct  freeholds,  which  they  cannot  transfer  otherwise 
than  as  persons  solely  scised.«--{Note  8c.] 


L.3.C.4S.S05.  Of  Tenants  in  Common.  [193.  a.  193.  b. 


TT  PON  this  case  these  two  things  are  to  be  observed.    First,  (Post  318. «. 
that  in  this  case  this  release  doth  enure  by  way  of  mtter  ^^^^^,'J?'\ 
/'•ftefe,  and  not 
aiMuld  enure 


ot  [•]  by  way  of  extinguishment,  for  then  the  release  f^iVEL 
to  his  companion  also,  and  he  is  in  the  per  by  him  Dycrne^. 
that  maketh  the  release,     [a]  But  if  he  had  released  to  19  H.  6. 17. 
r^pgH  the  other  two,  then  had  it  wrought  no  degree  (A)  cO  but  W  4o  E.  a.  41. 
I     ij    J  in  supposition  of  law,  for  many  purposes  they  to  whom  ^3  *•  3-tit» 
^     *        the  release  is  made  (as  hath  been  said)  shall  be  sup-  3^'  o.  nieiM 
poted  in  from  the  first  feoffor,  as  they  shall  deraigne  the  first  43.  23  H.  6:49, 
warrantie  for  the  whole,     [b]  The  second  thinj?  to  be  observed  H  £•  3* 
is,  that  he  to  whom  the  release  is  made  hath  a  fee  simple  without  ^"ff^g^ 
^is  word  (heires),  as  hath  been  touched  in  the  first  chapter  of  ^^  ^  g'  ^J' 
ike  first  booke,  for  that  he  to  whom  the  release  is,  is  seised  per  38  H.  6. 3. 
M  et  per  touty  of  the  fee  and  inheritance,  as  hath  been  said  in  the  37  H.  8. 
Cihcpter  of  Joyntenants.     And  note,  the  like  law  is  between  co-  Alienation  33. 
parceners :  and  further,  if  there  be  two  coparceners,  and  the  one  jqe^^I ^ 
oath  issue  twentie  daughters  and  dieth,  the  other  may  release  to  (Post  385.  a.) 
any  one  of  the  daughters,  her  whole  part,  albeit  she  to  whom  the  r^]  qEUs. 
release  is,  hath  not  an  equall  part ;  but  for  the  privitie  and  the  ^y^  <^3« 
mdivided  estate,  the  release  is  good  (B).  ^^'  ^'  R* 

But  if  two  jo3nitenants  be  of  twenty  acres,  and  the  one  maketh  ^       ^'   '^ 
a  feoffment  of  his  part  in  eighteene  acres,  the  other  cannot  release 
kit  endre  part,  but  only  in  two  acres,  for  that  tlie  jojrnture  is 
severed  for  tbe  residue^ 


Sect.  305. 

j^  ND  it  U  to  be  observed,  that  sometimes  a  deed  of  release  shall  take 
effect  ((]ue  ascun  foits  t  un  releas  prendra  effect),  and  enure  to  put 
tie  estate  of  him  which  makes  the  release  to  him  to  whom  the  release  is 
made^  as  in  the  cfise  aforesaid,  and  also,  as  if  a  jot/nt  estate  be  made  to 
the  husband  and  wife,  and  of{B)  a  third  person,  and  the  third  person 
release  all  his  right  which  he  hath  to  the  husband  (sicome  Joynt  estate 
soit  fail  a  le  baron  et  sa  feme,  et  a  la  tierce  person  t,  et  la  tierce  person 
relessa  tout  son  droit  one  ii  ad  ||  a  le  baron),  then  hath  the  husband  the 
moitie  which  the  third  had,  and  the  wife  hath  nothing  of  this.  And  if 
m  such  case  the  third  release  %  to  the  wife  not  naming  the  husband  in  the 
release,  then  hath  the  wife  the  moitie  which  the  third  had,  6fc.  and  tbe 
husband  hath  nothing  of  this  but  in  right  of  his  wife,  because  that  in  this 
case  the  release  shall  enwe  to  make  an  estate  to  whom  the  release  is  made, 
of  all  that  which  belongeth  to  him  which  maketh  the  release,  Sfc. 

THIS 

(A)  There  it  aeemieolan  after  the  wrd  "degree"  ta  the  twe^  edition,  at  the  tente  of 
the  pottage  teemt  to  require.  In  the  tame  edition  there  it  a  comma  efler  the  wordt  **  Sot 
"  manjr  purpotes  "  at,it  appears,  there  thmUd  be. 

(B)  "  of"  teemt  to  be  here  intertedfor  to.    Ste  Mr.  RUto't  Intr.  p.  1 1 1 . 

t  on  fait  et,  added  in  L.  and  M.        \\  Sec.  added  in  L.  and  M.  and 
•nd  Roh.  Boh. 

t  que  aided  in  £•  and  M-  §  ^c.  added  in  L.  and  M.  and  R(rfi. 

I4 


193-b.l94.a.]  Of  Tenants  in  Common.  L.3.C.4.S.306. 

nnHIS  is  evident  upon  that  which  hath  been  said  before* 
Tc]  10  Cl'tf.  [c]  And  it  is  to  be  understood,  that  a  release  may  enure 

Beodloes.       ,    four  manner  of  wayes.    Fint,  by  way  o^mUier  l^estate,  as  here 

9  Eliz.  Dier  j^.  gppeareth.  Secondly,  by  way  of  mitter  le  droit.  Thirdly,  hy 
(sRoII.Abr.  ^<^y  of  extinguishment  Ponrthl]^,  by  way  of  creation  or  inlarge- 
403.)  ment  of  an  estate,  as  hereafter  ii%  this  Chapter  shall  appeare» 
Sec  more  of  this  And  it  is  to  be  observed,  that  upon  a  release  that  creates  or 
mthe  Chapter  inJargeth  an  estate,  or  enures  by  way  of  miUer  I  *esiaiey  a  rent  may 
(^bit.'oT^b.)    ^^  reserved,  but  not  upon  a  release  that  enureth  by  way  oi  mitter 

10  £.4.  3.  b.       le  droit  J  or  which  enures  by  way  of  extinguisliment.  • 
91  H.  6. 8.  b.  The  (S^c.)  in  the  end  of  this  Section  implieth  a  diver- 

(Ant  144.  a.)     gStie  ^  between  a  release  which  enures  by  way  of  PlO^Tl 

mitter  V estate  {yrliexeoi  Uttletan  here  speaketh)  and  a  |_  n     *J 
release  that  enures  by  way  of  extinguishment:  for  of  a 
release  enuring  by  way  of  extinguishment  made  to  the  husband^ 
the  wife  sliall  take  benefit,  or  to  the  wife,  the  husband  shall  take 
(  benefit,  as  hereafter  shall  more  at  large  be  said* 


Sect.  306. 

• 

y^ND  in  some  case  a  release  shall  enure  to  put  qill  the  right  which  he 
who  maketh  the  release  hath  to  him  to  whom  the  release,  is  made.  As 
if  a  man  seised  of  certaine  tenements  is  disseised  by  two  disseisors,  if  the 
disseisee  by  his  deed  release  all  his  righty  ike.  to  one  of  the  disteisors,  then 
he  to  whom  the  release  is  made,  shall  have  and  hold  all  the  tenements  to 
him  alone,  and  shall  oust  his  companion  of  every  occupation  of  this.  And 
the  reason  is,  for  that  the  two  disseisors  were  in  against  the  law  (pur  ceo 
mie  les  deux  disseisors  fueront  eins  *  encounter  la  ley),  and  when  one  of 
them  happeth  the  release  of  him  which  hath  right  of  entry,  ^c  this  right 
in  such  case  shall  vest  in  him  to  whom  the  release  is  made  (ccst  droit  en 
tiel  cast  vestera  en  ccluy  a  que  le  releas  est  fait),  and  he  is  in  like  plite, 
as  (A)  he  which  hath  the  right  had  entered  and  enfeoffed  hini  (et  est  en  ticl 
plyte,  sicoine  %  il  que  avoil  droit  ||  avoit  enter,  et  lay  cnfeoffa),  &:c. 
And  the  reason  is,  for  that  he  which  before  had  an  estate  by  wrong, 
scilicet^  by  disseisin,  S^c.  hath  now  by  the  release  a  rightful  estate  §. 

(iRoU.  Abr.        XJERE  Littleton  pursueth  the  second  part  of  his  division,  viz. 
409. 414.  Post  where  a  release  shall  enure  by  way  of  mitter  le  droit. 

"  Disseised  by  two  disseisorSy  S^c.'*  The  like  law  is,  where  there 
be  two  joynt  abators  or  intruders,  which  come  in  meerely  by 
wrong.  But  if  two  men  do  usurpe  by  a  wrongfull  presentation 
to  a  church,  and  their  clarke  is  admitted,  instituted  and  inducted, 
and  the  rightfull  patron  relcaseth  to  one  of  them,  this  shall  enure 
to  them  both,  for  that  the  usurpers  come  not  in  merely  by 
wrong,  but  their  clarke  is  in  by  admission,  and  institution,  which 

are 

(A)  The  word  if  item  to  he  here  requisite  to  the  sense  of  the  passage. 

*  ses  tenements  per  tort,  per  eux  %  il— sil  in  L.  and  M.  and  Roh. 

fait  added  in  L.  and  M.  and  Roh.  \\  &c.  added:  avoit  enter,  et  not  in 

t  vestera— vest  in  L.  and  M.  and  L.  and  M.  nor  Roh. 

Jioh.  ^  Sfc  added  in  L.  and  ]\([.  and  $oh 


L.3.C.4.S.3Q7.  OfTenants  in  Common.  [194.a.l94.b. 

are  judlciall  acts  [d].    And  therefore  an  usurpation  shall  worke  a  M  Fitx.N.B. ' 

remitter  to  one  that  hath  a  former  right  35  in  1 1 R-  3- 

quarelmp.  144. 

**  Then  he  to  toham  the  release  is  made^  shall  have  and  hold  all  661,663. 

the  tenements^  Sfc.**    Here  by  operation  of  law  presently  upon  the  Post.  368.  a. 

deliyerie  of  the  release  the  whole  freehold  and  inheritance  is  Ant.  iSo.b. 

Tested  in  him  to  whom  the  release  is  made,  and  all  the  state  that  ^^^*  ^ 
the  other  disseisor  had,  wholly  devested :  for  rightand  wrong  cannot 
consist  together,  but  the  wrongful!  estate  giveth  place  to  the  right- 
full.   And  the  reason  hereof  is  for  that,  as  hath  been  said, 
[19471  ^^  disseisor  to  whom  the  release  cC^  was  made  was 

^   J  seised  per  my  et  per  touty  whereunto  when  the  right  r  -1  o  ^^  #  ■     ^ 

commeth  it  excluoeth  the  wrong  [^]  ;  for  right  which  )^^^  '^  IL  ' 

is  lawfull,  and  wrong  that  is  contrary  to  law,  cannot  stand  39  £.3.39. 

together.  31 H.  6.41. 

93  H.  6. 33. 

"  In  Ukeplite  as  if  he  xohich  hath  the  right  had  entered  and  «i-  ^  E^^i.^* 

fof^fed  him^  b^c!*  This  (Si^c)  doth  implie  that  this  is  true  secundum  1 1  H.  7. 19. 

qmd  ( 1  ^,  but  not  simpliciter  (  2  )  :  for  as  to  the  holding  out  of  the  30  H.  7. 5. 

joynt  disseisor,  it  amounts  to  as  much  as  if  he  had  entered  and  ai  H.  7. 18. 

infeo&d  him  to  whom  the  release  is  made,  but  it  doth  not  amount  i^  ^  ^^ 

to  an  entrie  and  feoffment  simpUdth  to  all  purposes,  as  shall  be  g  h.  0. 37. 

laid  hereafter  in  his  proper  place  in  the  Chapter  of  Releases.  ai  H.  6. 51. 


Sect.  307. 

j4^D  in  some  case  a  release  shall  inure  by  way  of  extinguishmeni, 
and  in  such  case  such  release  shall  aide  the  jointenaRt,  to  whom  the 
release  was  not  made,  as  well  as  him  to  whom  the  release  was  made  (et  ea 
tiel  case  tiel  rcleas  aydera  le  joyntenant  a  que  le  release  ne  fuit  fait» 
auxybien  come  t  luy  a  aue  le  release  fuit  fait).  As  if  a  man  be  disseised 
(sicome  X  un  home  soit  aisseisie),  and  the  disseisor  makes  a  feoffment  to 
two  men  in  fee,  %  if\\  the  disseisee  release  by  his  deed  to  one  of  the  feoffees^ 
this  release  shall  enure  to  both  the  feoffees  (donqucs  ^  eel  release  urera  a 
ambideux  les  feoffees),  for  that  the  feoffees  have  an  estate  by  the  law, 
scilicet,  by  feoffment,  ana  not  by  wrong  done  to  any,  6^c.  (3) 


ERE  Littleton  speaketh  of  the  third  kind  of  releases.    And 
the  reason  of  this  diyersitie  (implied  in  the  (Sec. J  in  the  end 

of 


H 


f  luy-i*a  celui  in  L.  and  M,  and  §  if  not  in  L,  and  M,  or  Roh. 

^*  II  and  added  in   L.  and  M.  and 

X  si  added  in  L.  and  M.  but  not  in  Ron. 

lioh.  ^  eel-— tiel  in  L,  and  M.  and  Roh* 


i.  e.  in  some  respects; — as  to  some  persons. 

i«  e.  absolutely. 
3)  The42d  and  44th  chapters  of  Britton  contain  much  curious  learning  on 
the  estate  of  a  disseisor,  and  on  the  difference  of  his  situation  before  and 
^ier  he  acquires  an  established  possession,  and  before  and  afler  he  acquires  m 
'title  to  his  estate,  and  on  the  consequential  differences  of  the  situation  and 
'emedies  of  the  disseisee  in  these  respects. — These  chapters  throw  some  light 
upon  lir  Edward  Coke's  Commentary  on  this  Section.— [Note  81.] 


194.b.l95.a.]  Of  Tenants  in  Common.  L.3.C.4.S.d08-9. 

of  this  Section)  between  the  disseisors  and  their  feofiees,  is  for 

that  the  feoffees  comming  in  by  title  and  purchase,  are  intended 

in  law  to  have  a  warrantie  (which  is  much  esteemed  in  law;  and 

therefore  lest  the  warrantie  should  be  avoided,  the  release  shall 

enure  to  both  the  feoffees  in  fayour  of  purchasers,  and  so  the  rig^t 

[/]  a  B.  3.        <^^  benefit  of  erery  one  saved*     [ /*]  And  in  antient  time  if  the 

Xit.433.  1  Aft.  disseisor  had  made  a  feofiment  in  ree,  or  a  gift  in  taile,  or  a  lease 

13.0Ass.15  31.  (of  life^  and  the  feoffee,  donee,  or  lessee  li^  continued  in  seisbi 

117  Am  68  ')3     quietly  a  yeare  and  a  day,  the  entrie  of  the  disseisee  had  not  been 

so  Ass.  54.         lawful]  upon  him ;  and  the  reason  was,  for  the  benefit  and  safe- 

43 Ass.  17.         gard  of  tne  warranty  (which  was  intended  by  law)  should  hanre 

40  £.3. 04.        beene  destroyed  by  the  entrie.     But  hereof  also  more  shall  ba 

a  nf  a\aif      aaid  in  his  proper  phu^  in  die  Chapter  of  Rdeases. 

€uiig.  38.      13  E.  3.dt  An.  9.      13  Ass.  so. 


<^^-  Sect.  308. 

TN  the  $ame  manner  it  i$,  if  the  diiseiaor  makelh  a  leaee  to  a 

man  for  terme  of  his  life^  the  ^  remainder  over  to  another  r\^57\ 
in  fee  y  if  the  disseisee  release  to  the  tenant  for  terme  of  life  all  A«  L*  a.  J 
fight,  i^c.  this  release  shall  inure  as  well  to  him  in  the  remainder^ 
a$  to  the  tenant  for  terme  of  life.  And  the  reason  is^for  that  the  tenant 
for  life  commeth  to  his  estate  by  course  of'  law,  and  therefore  this  release 
shall  enure  and  take  effect  by  way  of  extinguishment  of  the  right  of  lUm 
which  releaseth,  S^c.  And  by  this  release  the  tenant  for  life  hath  no  ampler 
nor  gi  eater  estate  than  he  had  before  the  release  made  him,  and  the  right 
iff  him  which  releaseth  is  altogether  extinct.  And  inasmuch  as  this  relime 
emmot  enlarge  the  estate  of  the  tenant  for  life,  it  is  reason  that  this  rdeaee 
shall  enure  to  him  in  the  remainder,  ice. 

More  ^11  be  said  of  releases  in  the  Chapter  of  Releases- 

"  HTHIS  release  shaU  inure  as  toell  to  him  in  the  remainder  as  to 
the  tenant  for  terme  of  life,  8^c"     Of  this  and  the  rest  of 
this  Section,  for  avoyding  of  repetition,  more  shall  be  said  in  his 
proper  place  in  the  Chapter  of  Releases. 


tt 


All  his  right,  SfC.'*  Here  by  this  (8^c.)  is  implied,  title, 
demand,  and  other  words  which  may  transfer  the  right,  &c. 
Also  here  is  implyed  of  in  or  to  the  land. 


Sect.  309. 

m 

A  L  SO  J  if  two  parceners  be,  and  the  one  alienelh  tliat  to  her  belofigeth 
to  another,  then  the  other  parcener  and  the  alienee  are  tenants  in 
common. 

This  k  evideixiti  and  needeth  no  explication. 

Sectf 


L.3.  C-4.  S.310.  Of  Tenants  in  Ck>mmon.  [195.a.  195.b, 


Sect.  310.  (Ant.  114..^ 

y^  LSO,  *  note,  that  tenants  in  common  may  be  by  f  title  of  pre^ 
scription,  as   if   the    one   and    his   ancestors,   or  they  mhose 

C19o7|  ^  estate  he  hath  in  one  moitie  have  holden  in  common  the  same 
b.  J  ^^^^'^  ^i^^  ^^^  other  tenant  which  hath  the  other  moity,  and  with 
his  ancestors,  or  with  those  whost  state  he  hath  undivided  Xf  time 
9ui  of  minde  of  man.  And- divers  other  manners  may  make  and  came 
men  to  be  tenants  in  common,  which  are  not  here  exprest,  ||  8^c.  (i) 


OF 


*  note  that  not  in  L.  and  M.  or  Boh.        %  Sfc.  added  in  Roh. 
f  ^iiie  of  not  in  Roh.  ||  t^c.  not  in  Roh. 


( 1 )  When  lands  are  ^ven,  in  undivided  shares,  to  two  or  more,  for  par- 
ticular estates,  so  as  that,  upon  the  determination  of  the  particular  estatef, 
in  any  of  those  duu'es,  they  remain  over  to  the  other  ^antees,  and  the  re- 
versioner or  remainder-man  is  not  let  in  till  the  determmation  of  all  the  par- 
ticular estates,  the  grantees  take  their  original  shares  as  tenants  in  commoiit 
and  the  remainders  limited  among  them  on  the  fiiilure  of  the  particular  estatea, 
are  known  by  the  appellation  of  cross  remainders* — These  remainders  may 
be  raised  both  by  deeci  and  will :  in  deeds,  when  the  limitations  are  legal,  they 
can  only  be  created  by  express  words,  but  in  wills,  they  may  be  raised  by  im- 
plication.— In  the  case  or  Gilbert  v.  Wittv,  Cro.  Jac  Q^5,  it  was  said  by 
lustice  Dodderidge,  that  cross  remainders  should  never  be  raised,  even  in  willa, 
by  in^lication,  between  more  than  two  persons.    This  doctrine  received  aome 
countenance  from  what  was  said  by  the  courts  in  the  cases  of  Cede  v.  Leviny* 
stone,  1  Tentris  224.  Holmes  v.  Meynell,  sir  Thomas  Raymond  452,  and  warn 
other  cases.    But  it  seems  entirely  exploded  by  the  cases  of  Burden  v.  Burvflle^ 
B.  R.  East.  Term.    13  Geo.  3,  duke  of  Richmond  v.  earl  of  Cadogan,  de<» 
termined   in   the  court  of  chancery  in  May  1773,  Wright  v.  Hoiford,  and 
odiers,  B.  R.  Easter  Term  1774,  Cowp.  31,  and  some  other  subsequent  casea. 
It  seems  however  to  be  admitted  in  these  cases,  that,  to  raise  cross  remaindecs 
between  more  than  two,  stronger  implication  is  required,  than  to  raise  them 
between  two  only. — ^This  general  outline  of  the  doctrine  of  the  raising  cross 
remainders  by  implication,  is  supported  by  the  late  cases  of  Atherton  v.  Fjre^ 
4Dum.  &  East  710.  Doe  v.  Cooper,  1  East  229,  Watson  v.  Foxon,  2  East  36. 
>»And  see  mr.  serj.  Williams's  note,  1  Saund.  185.C.  But  where  the  expressioaif 
supposed  to  import  cross  remainders,  arise  on  limitations  of  equitable  estates^ 
particularly  if  they  arise  in  directions  for  a  settlement,  or  in  any  other  trustr 
of  an  executory  nature,  cross  remainders  may  be  raised  by  implication  in  deedi^ 
in  the  same  manner,  as  in  wills.    Green  v.  Stephens,  17  Ves.  Jun.  64,  and 
the  case  of  the  duke  of  Richmond  v.  earl  of  Caaogan,  there  cited.     In  the 
limitations  of  cross  remainders,  two  circumstances   particularly  should  be 
attended  to ;  one,  that,  the  clauses  by  which  they  are  created,  should  not  be 
so  ei^ressed,  as  to  make  it  necessary,  that,  the  party  takine  under  them  should 
be  alive  at  the  time  of  the  decease  and  failure  of  issue  of  the  other. — The  caie 
of  Watts  V.  Wainwright,  5  Dum.  and  East,  427,  is  important  upon  this  head. 
*-ln  that  case  there  was  a  limitation  by  deed  ^  to  sucn  child  or  children  that 
**  Mary  Abell  should  thereafter  have,  as  tenants  in  common,  if  more  than 

**  onci  in  tul  general ;  and,  in  case  any  such  child  or  children  should  die  with- 
out 


195.  b.]      Of  Tenants  in  Common.     L.3.  C.4-  Sect.311* 

It  E.  3.  Trans.    r\  F  thig,  besides  Littleton,  there  is  as  good  authoritie  in  law,  as 
**?•    I3E.  3.  there  is  for  all  his  other  cases  throughout  his  three  bookes; 

8H  6  16  b       but  jojntenants  cannot  be  by  prescription,  because  there  is  sur* 
Kb.  intact.  33.      vivor  between  them,  but  not  between  tenants  in  common. 

The  two  (^c.)  in  this  Section  are  evident 


Sect.  311. 


A 


LSOf  in  some  case  tenants  in  common  ought  to  have  of  their  pos^ 
session  several  actions^  and  in  some  cases  thetf  shall  joyne  in  one 
action  (2).  For  if  two  tenants  in  common  bCy  and  they  be  disseised^  thejf 
must  have  %  two  assises,  and  not  one  assise;  for  each  of  them  ought  to  have 
tme  assise  of  his  moity,  S^c,  And  the  reason  is,  for  that  the  tenants  in 
common  were  seised,  Sfc.  by  severall  titles.  But  otherwise  it  is  of  join^ 
tenants;  for  if  twenty  jointenants  be,  and  they  be  disseised;  they  -^hall 
have  in  all  their  names  but  one  assise,  because  they  have  not  (A)  but  one 
joynt  title  (pur  ceo  que  ils  n'ont  forsque  ud  joynt  title). 

IN 

(A)  T%%  w&rd  *<  not "  thmdd  beUfimit,u»  thu  modt  ifexprtmm,  thengh  good  in  Froich, 
daa  iMt  mtt  thM  idum  tftht  Eitgliuh  langvMge,    See  Mr,  RUut  hor.  p,  111. 

I  against  the  disseisor  added  in  Roh. 


**  ,out  issue  of  his,  her,  or  their  body  or  bodies  issuing,  then  the  part  or  parts, 
.  **  of  him,  her,  or  them  so  dying  without  issue,  should  go  and  remain  to  the 
•*  use  of  the  surviving  child  or  children  of  the  said  Mary  Abell,  and  the  heirs 
**  of  his,  her,  or  their  respective  bodies  issuing :  And  so,  toties  quoties,  as  any 
'^  of  the  said  children  should  die  without  issue,  till  there  should  be  only  one 
"  child  left :  And  in  case  all  the  said  children  should  die  without  issue,  or, 
"  if  the  said  Mary  Abell  should  have  no  issue  of  her  body,  then,  to  the  use  of 
**  Robert  Abell..  his  heirs  and  assigns  for  ever."  Mary  Abell  married  mr.  John 
Wainwright,  and  died,  leaving  three  children,  John,  Mary,  and  Robert.  Mary 
married  mr.  Watts,  and  died,  leaving  issue,  an  eldest  son,  and  two  other 
children.  John  married,  and  afterwards  died,  without  issue.  The  question 
was.  Whether,  as  Mary  died  in  her  brother's  life-time,  and  consequently  did 
not  at  his  decease  sustain  the  description  of  a  surviving  child,  her  eldest  son 
became  entitled  to  a  share  of  John's  third  part  ? — The  court  thought  the  word 
**  surviving"  was  referrible,  not  only  to  the  children,  but,  to  the  whole  line 
of  the  heirs  of  their  bodies ;  and,  upon  that  ground,  held  the  eldest  son 
entitled.  In  Foquctt  v.  Worsley,  1  East  416,  the  general  doctrine,  that,  in 
deeds,  cross  remainders  can  only  be  raised  by  proper  words  of  limitation,  was 
confirmed. — Another  circumstance  to  be  attended  to  in  these  limitations,  is, 
that  they  should  be  so  expressed,  as  to  pass,  not  only  the  original  share  of  the 
party,  but  the  shares  surviving  or  accruing  to  him,  or  his  issue,  on  the  decease, 
and  failure  of  issue  of  any  other  of  them.  For  the  surviving  or  accruing  share 
iQay  be  considered  as  a  distinct  limitation,  and  may  consequently  be  thought 
not  to  remain  over,  unless  this  is  signified.  The  same  observations  apply  to 
tie  trusts  of  personal  estate.  On  the  last  head,  see  Perkins  v.  Micklethwaite. 
X  Peer  Williams,  274,  and  the  cases  there  collected  by  mr.  Cox. — [Note  82.] 

(2)  The  reader  will  find  what  Littleton  and  his  commentator  say  on  this 
subject  confirmed  and  exemplified  by  the  cases  cited  in  Viner  and  Bacon's 
Abridgments,  and  Comjm's  Digest,  under  the  proper  Titles. 


L.3.C.4.S.312,13.  Of  Tenantsin Common-  [I95.b.  196-a. 

TN  this  Section  we  learne  two  things:  first,  that  in  reall  actions,  (Po«t  aoo.  Cio. 
and  in  actions  also  that  are  mixt  with  the  personalty,  tenants  in  ^*  ^^''  p    * 
common  shall  sever  in  action,  because  they  have  several  freeholds,  i^*^  ^^  r]|^ 
and  claime  in  by  severall  titles ;  and  therefore  as  they  shall  be 
severally  by  others  impleaded,  so  shall  they  severally  implead 
others  in  all  real  and  mixt  actions,  wilesse  it  be  in  case  ot  necessity 
for  a  thing  entire,  as  hereafter  in  this  Chapter  shall  appeare. 
And  Littleton  here  putteth  the  case  of  the  assise  which  is  mixt 
with  the  personaltie,  and  therefore  he  needeth  not  to  put  any  4E.4.]8;b. 
case  of  anv  pratipe  qubd  reddat;  for  if  it  be  so  in  <;a8e  of  assise,  (Ant.  180.  b.) 
h  Jbrtiori  m  writs  of  higher  nature,  which  is  necessarily  implyed 
in  the  (&tC.)     Now  of  suits  that  sound  in  the  realty,  andof  perso- 
nail  actions,  Littleton  speaketh  hereafter  in  thb  Chapter.     The 
second  thing  here  to  be  learned,  is  the  diversitie  between  tenants 
in  common  and  joyntenants,  which  both  of  it  selfe,  and  upon 
that  which  hath  been  said,  is  apparent. 


(d-  Sect  312.  ^.'^^^ 


j^LS  O,  if  three  joi/ntenant$  be,'and  one  release  to  one  of  his  felhwes 
all  the  right  which  he  hath,  Sfc.  and  after  the  *  other  two  be  (fis- 
9eited  of  the  whole,  Sfc.  in  this  case  the  two  others  sliall  have  f  several  assise, 
jrc.  in  this  manner,  vix.  th^  s/iqU  have  in  both  their  names  an  assise  of 
the  two  parts,  Sfc.  because  the  two  parts  they  held  jointly  at  the  time  of 
the  disseisin.  And  as  to  the  third  part,  he  to  whom  the  release  was  made, 
ought  to  have  of  tliat  an  assise  in  his  own  name,  for  that  he  (as  to  the 
tame  third  part)  is  thereof  tenant  in  common  (pur  ceo  que  %  il  (quaunt  a 
meine  le  tierce  part)  est  de  ceo  tenant  in  common),  S^c.  because  he  com-- 
meth  to  this\\  third  part  by  force  of  the  release,  and  not  only  by  force  of 

thejoynture. 

,  .      •   - 

This  is  put  for  an  example  (which  ever  doth  illustrate  the  rule) 
Mid  is  evident  of  itselfe,  and  the  (Sfc.J  in  this  Section  needeth  no 
further  explication. 


Sect.  313.  [X^'^-y^ 

^LSO,  to  the  suing  of  actions  which  touch  the  realty  (quant  a  siier 
des  actions  que  touchant^  le  realty),  there  be  diversities  betmkem 
parceners  which  are  in  by  divers  descents,  and  tenants  in  common.  For  if 
a  man  seised  of  certain  land  in  fee  hath  issue  two  daughters  and  dyeth, 
and  the  daughters  enter,  S^x,  and  each  of  them  hath  issue  a  son,  ana  die 

without 

*  other  not  m  Roh.  ||  third  not  in  Roh. 

f  Sfc.  added  in  Roh.  f  en  added  in  Roh. 

X  il  not  in  RoJt, 


196.a.l96.b.]  Of  Tenants  in  Common-  L.3.C.4.Sect.314. 

wUhovt  partition  made  between  them  (car  si  ^homeseisie  de  certaine 
tenc  en  kt  ad  issue  deux  **  files  ff  et  morust,  et  les  file?  entront,  8cc. 
€t  chescun  de  eax  ad  issue  un  fits,  et  devieront  saun^  partition  fait  enter 
eox),  by  which  the  one  moity  descends  to  the  son  of  the  one  par- 
eener,  a  fid  the  other  moity  descends  to  the  (^  son  of  the  other  ri96r| 
parcener,  and  they  enter  and  occvfie  in  common  and  be  disseised,  L  b.  J 
tn  this  case  they  shall  have  in  their  two  names  one  assise,  and  not 
two  assises.  And  the  cause  is,  for  that  albeit  they  come  in  by  divers 
descents,  S^c.  yet  they  are  parceners,  and  a  writ  of  partition  lieth  between 
them.  And  they  are  not  parceners,  having  regard  or  respect  only  to  the 
eeisin  and  possession  of  their  mothers  (eysnt  regarde  ou  respect  tantsole* 
ment  a  *  le  seisin  et  possession  de  lour  meres),  but  they  are  parceners 
rathery  having  respect  to  the  estate  which  descended  from  their  grandfather 
to  their  mothers,  for  they  cannot  be  parceners  if  their  mothers  were  not 
parceners  before,  \S^c,  And  so  in  this  respect  and  consideration,  viz.  as  to 
thejfirst  descent  which  was  to  their  mothers,  they  have  a  title  in  parcenarie, 
the  which  makes  them  parceners.  And  also  they  are  but  as  one  heire  to 
their  common  ancestor,  viz.  to  their  grandfather,  from  whom  the  land 
dsseetided  to  their  mothers.  And  for  these  causes,  before  partition  between 
them^  Sfc.  they  shall  have  an  (B)  assise,  although  they  come  in  by  severall 
descents  p 

Uml  i64.a.)         This,  upon  that  which  hath  been  said  in  the  Chiqpter  of  Fur- 
vid.  Sect  041.    ceners,  is  evident :  where  you  may  reade  excellent  points  of 

leamina 9  and  diversities  concerning  this  matter ;  all  which  wre 
here  eimer  expressed  or  inq^yed,  as  the  studious  and  diligent 
reader  will  observe. 


Sect.  314. 


ALSO,  if  there  be  two  tenants  in  common  of  certaine  land  in  fee,  and 
^hey  ^ive  this  land  to  a  man  in  taile,  or  let  it  to  one  for  terme  of 
life,  rendring  to  them  yearely  a  certaine  rent,  and  a  pound  of  pepper,  and 
a  hawke  or  a  horse,  and  they  be  seised  of  this  service,  and  afterwards  the 
whole  rent  is  behind,  and  they  distraine  for  this,  and  the  tenant  maketh 
rescouse.  In  this  case  as  to  the  rent  and  pound  of  pepper  they  shall  have 
two  assises,  ^and  as  to  the  hawke  or  the  horse  but  one  assise.  And  the 
reason  why  they  shall  have  two  assises  as  to  the  rent  and  pound  of  pepper 
is  this,  insomuch  as  they  were  tenants  in  common  in  severall  titles,  and 
when  they  made  a  gift  tn  taile  or  lease  for  life,  saving  to  them  the  rever- 
sion, ana  rendering  to  them  a  certaine  rent,  fyc.  such  reservation  is  incident 
It  their  reversion*,  and  for  that  their  reversion  is  in  common,  and  by 

severall 

(B)  tm  Hem  to  he  hen  intertedfar  one.    See  Mr.JRiOo'iIntr.  p.  111. 

^  home— -deux  parceners  in  Roh.  •  le — lour  in  Roh. 

•♦  files— fites  in  Roh.  ^  f  SfC.  not  in  Roh. 

tt  et  morust,  et  les  files  ei^ont,  %  Sfc.  added  in  Roh. 
&C.  et  chescim  de  eox  ad  issue  un  fits, 
not  in  Roh. 


L.3.C.4.  S.314.  Of  Tenants  in  Common.  [196.b.l97.a,&b. 

nverall  titles^  as  their  possession  was  before  the  rent  and  other  things^ 
which  may  be  severed^  and  were  reserved  unto  them  upon  the  gift,  or  upon 
the  lease,  which  are  incidents  by  the  law  to  their  reversion,  such  thum 
90  reserved  were  of  the  nature  of  the  reversion.  And  in  as  much  as  the 
reversion  is  to  them  in  common  hy  severall  titles,  it  behoveth  that  the  rent 
and  the  pound  of  pepper,  which  may  be  severed,  be  to  them  in  common,  and 
by  severall  titles.  And  of  this  they  shall  have  two  assises,  and  earh  of  them 
in  his  assise  shall  make  nis  plaint  of  the  moitie  of  the  rent,  and  of  the 
moitie  of  the  pound  of  pepper.  But  of  the  hawke  or  of  the  horse,  which 
cannot  he  severed,  they  snail  have  but  one  assise,  for  a  man  cannot  make  a 
plaint  in  an  assise  of  the  moitie  of  a  hawke,  nor  of  the  moitie  of  a  horse,  Sfc. 
In  the  same  manner  it  is  of  other  rents  and  of  other  services  which  tenants 
m  cosmmon  have  in  grosse  by  divers  titles,  Sfc. 

"  TN  this  case  as  to  the  rent  and  pound  of  pepper,  they  shall  have 
two  assises,  and  as  to  the  haxvke  or  the  horse  but  one  assise^ 
But  for  the  better  understanding  hereof  it  is  to  be 

[JQ771  ^^'^'^t   ^^^  i^  ^^  (^  tenants  in  common  be,   and  (Ante  147.  b.) 
J  they  grant  a  rent  of  30  «hillings  per  annum  out  of  their  P*»  Com.  HUL 

land,  the  grantee  shall  hare  two  rente  of  20  shillings,  for  ^i^^a^ 
that  erenr  man's  grant  shall  be  taken  most  strongly  against  him-  aig*    ^  ^ 
selfe,  and  therefore  they  be  several  grante  in  law.  (5  Rep.  7.  b. 

But  if  they  two  make  a  gift  in  taile,  a  lease  for  life,  &c.  x*lowd.  289.  bt) 
resenring  twenty  shilling  rent  to  them  and  their  heires,  they  (5Rep.  m. 
shall  ha^  but  one  so  shillings,  for  they  shaU  have  no  more  than  Ant.  148.  b.) 
themselves  reserved :  and  the  donee  or  lessee  shall  pay  but  20 
diilUngs  accoTdin|  to  their  own  expresse  reservation :  and  albeit 
the  reservation  of  rente  severable  be  in  joynt  words,  yet  ia  re- 
spect of  liie  several  reversions  the  law  make  thereof  a  severance. 
Mar  for  the  rent,  as  namely  so  shillings  or  a  pound  of  pepper 
may  be  severed,  the  one  tenant  in  common  may  have  an  assise 
for  the  aoity  of  so  shillings,  and  the  moitie  of  a   pound  of 
pepper,  de  medietate  unius  Ubr'  piveris,  but  he  cannot  have  an 
assise  of  ten  shillings,  or  de  dimiaio  libra  piperis.    But  for  the  VideitfAst.^ 
hawke  or  horse,  albeit  they  be  tenante  in  common,  they  shall  joyne  1  •    16  £.  3. 
in  an  assise,  for  otherwise  they  should  be  without  remedie,  for  J^^J^drten 
one  of  them  cannot  make  his  plaint  in  assise  of  the  moitie  of  a  •^*"*''  *7- 

hawke,  or  of  a  horse,  for  the  law  wDl  never  suffer  any 

L\  0771  nwrn  to  demand  any  thing  against  the  order  of  (^  nature 
1^    J  or  reason,  as  before  it  appeareth  by  Littleton,  Section 

129.     Lex  enim  spectat  naturee  ordinem*    Also  the  law  Kegnla. 
will  never  ei&roe  a  man  to  demand  that  whidi  he  cannot  recover,  Vide  Sect,  itg, 
and  a  man  cannot  recover  [/]  the  moytie  of  a  hawke,  horse,  or  of  muh,  5, 
any  oUier  entire  thing :  Lex  neminem  cogit  ad  vasui,  seu  tnutUia.  fol.'9i. 
B<^  in  tiiat  case  they  shell  joyne  in  an  assise,  and  tiie  reason  is,  Kc^«l«- 
Ne  curia  Domini  Re^  d^erit  injuditid  exhibendd,  or.  Lex  non  ^?"^./^ 
debet  deficere  conquerentiius  in  justitii  exMbendd,     And  if  they  Hob.  !^  3197.) 
should  not  ]oyne,  they  should  have  damnum  et  injuriam,  and  yet  [•]  3  £.  3.  i^.*«; 
should  have  no  remedie  [*]  by  law^  which  should  be  inconve-  0  ^U*  Abr. 
nient,  but  the  law  will,  that  in  every  case  where  a  man  is  wronged,  J^*^*  ^^1  **4^ 
and  endammaged,  that  he  shall  have  remedie.  Aliauid  conceaitur  ^^^^50  \ 
ne  injuria  remanent  impunita  quod  alids  non  conceaeretur.  38  £^3. 35. 

[mj  And  tenante  in  common  shall  joyne  in  a  quare  impedit,  RegnlA. 
because  the  presentation  to  the  advowson  is  entire.  [H  5  H.  7. 6. 

13  £.  3.  qoare 
imp.  170.    33H.6. 11.    6  £.4. 10.    15£.  3.dtfr.pieientiiKntiO.  • 

Also 


i 


197.b-  198.a.]  Of  Tenants  in  Common,  L.3.  C.4.  S,315. 

^]6H.4.6,7.  ^n]  Also  tenants  in  common  of  a  seigniory  shall  joyne  in  a 
^^§*  1°'  ^^<^  c^  "g^t  of  ward,  and  ravishment  of  ward  for  the  bodie. 
3J«J;J»-3^-  because  it  is  entire. 

(Moor  184.  If  two  tenants  m  conmion  be  of  the  wardship  of  the  bodie,  and 

1  BolL  Rep.  one  doth  ravish  the  ward,  and  the  one  tenant  in  common  releases 
>43-)  to  tlie  ravisher,  this  shall  go  in  benefit  of  the  other  tenant  in 

common,  and  he  shall  recover  the  whole,  and  this  release  shall 
not  be  any  bar  to  him.  And  so  it  is  if  two  tenants  in  common 
be  of  an  advowson,  and  they  bring  a  gnare  impedity  and  the  one 
doth  release,  yet  the  other  shall  sue  forth,  and  recover  the  whole 
presentment. 

Two  tenants  in  common  shall  joyne  in  a  detinue  of  charters, 
and  if  the  one  be  nonsuit,  the  other  shall  recover. 
18  £.  3. 56.  It  is  said  that  tenants  in  common  shall  joyne  in  a  Warrantia 

ChartcBf  but  sever  in  voucher. 

"  Moitie  of  a  korse,  Sfc.**    Here  is  implyed  or  any  other  entire 
rent  or  service. 

"  Bi/  divers  titles,  Sfc**    That  is  by  severall  titles^  and  not  by 
one  joynt  title,  as  hath  beene  said. 


Sect.  315. 


yJLSOf  as  to  actions  ptrtondU  tmantsincommon  may  have  such  actions 
^^  personals  joyntly  in  all  their  names,  as  of  trespasse  (*  sicome  de 
trespat),  or  of  offences  which  conceme  their  tenements  in  common,  as  for 
breaking  their  houses,  breaking  their  closesjfeedina,  wasting,  and  defowUng 
their  grasse,  cutting  their  woods,  for  fishing  in  their  pischary  (sicome  de 
bruser  J  lour  measons,  |  de  enfreinder  de  lour  closes,  de  pasture,  degaster, 
et  de  fouler  ^  des  herbes,  de  couper  lour  bois,  **  de  pischer  en  lour 
pischarie),  and  such  like.  In  this  case  (ff  Et  en  cest  cas)  tenants 
in  common  shall  have  one  action  joyntly,  and  shall  recover  jointly 
their  damages,  because  the  action  is  in  the  personalty,  and  not  in  the 
realtie  fj:<5rc. 

39  E.  3. 51.         "  IW"^  ^  ^^^^  *"^^  actions  personals  Joyntly  in  all  their 

43  E.  3. 24.  ■^'^    namesy   S^c"      By   this  (^  it   appeareth  that  Pip  g] 

40E.  3. 37.         tenants  in  common  shall  have  personall  actions  joyntly.  I      a    J 

?.  xj^.  01         And  it  is  to  be  observed,  that  where  dammaees  are  to 
14  H.  4. 31.  »  r^ 

3  H.  6.  67.  be  recovered  tor  a  wrong  done  to  tenants  m  common,  or  par- 

12  H.  6.  M.  ceners  in  a  personall  action,  and  one  of  them  die,  the  survivor  of 

^2  ?'  ^'  ^^'  them  shall  have  the  action ;  for  albeit  the  property  or  estate  be 

a  It  Q^  16**  severall  between  them,  yet  (as  it  appeareth  here  by  Littleton) 

10  H.  7.  27.  ^^^  personal  action  is  joynt. 

31  H.  7.  23.     37  H.  6.  35.    21  E.  4.  12.    (1  Sid.  157.    Cro.  Ja,  231.     1  Sid.  49. 

a  Roll.  Abr.  91 .     10  Bep.  134.  a.) 


And 


*  sicome — cest  assavoir  in  Boh*  §  des — de  lour  in  Roh% 

f  of,  not  in  Roh.  **  et  added  in  Roh, 

t  de  added  in  Roh*  tt  Et  wo/  in  Roh. 

II  de  not  in  Roh.  i\  S^c,  not  in  Roh. 
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€< 


And  suck  like,"    IFereby  is  implied  a  diversity  behreen  a   Vide  Sect.  319, 
chattel  in  possession,  and  a  personall  chose  in  action  belonging  330,321. 
unto  them.     As  if  two  tenants  in  common  be  of  land,  and  one 
doth  a  trespasse  therein,  of  this  action  they  are  jointenants,  and 
the  survivor  shall  hold  place.     So  it  is  if  two  tenants  in  common  (^  Cro.  19.) 
be  of  a  mannor,  and  they  make  a  bailife  thereof,  and  one  of  them   ^^  ^  •  ^-  *^* 
dieth,  the  survivor  shall  have  the  action  of  account,  for  the  action  ^^  ^'  ^'  ^^^ 
given  unto  them  for  the  arrerages  upon  the  account  was  joint,   cunnt  126. 
So  it  is  if  two  tenants  in  common  sow  their  land,  and  one  doth  45  ^3- 13. 14. 
eate  the  same  with  his  cattle,  though  they  have  the  come  in  37  n.  6.  32. 38. 
common,  yet  the  action  given  to  them  for  trespasse  in  the  same  i^j^n^*  k^^'    \ 
isjoynt,  and  shall  survive.     For  the  trespasse  and  damage  done  Moor  40.  7?*^ 
to  them  was  joynt,  all  which  here  is  implyed  by  Littleton,  M*ho  667.) 
saith,  that  they  shall  have  an  action  joyntly,  and  the  same  law  is 
of  coparceners. 

But  if  two  tenants  in  common  be  of  goods,  as  of  an  horse  or  of  (Post.  200,  a. 
any  other  goods  personall,  there  if  one  dye,  his  executors  shall  7  Rep-  Hall*s   ^ 
be  tenant  in  common  with  the  survivor.  T^^^^  ,^« ' 

10  Kep.  134. 
Ant.  185.)      38  E.  3.  5.      17  E.  3.  11.      3  H.  5.     Quare  Imp.  71.     14  H.  4.  la. 
9  H.  6.  30.     22  H.  4,  J  4.     37  n.  6.  9.  b.     10  Eliz.  Djer  279.     ¥.  N.  B.  35.    9  E.  3. 
36,  37.     PI.  Com.  Seignior  Barcley's  case. 

**  And  noi  in  the  realtie,  Sfc.**  If  tw&  tenants  in  common  be  of 
an  advowson,  and  a  stranger  usuqie,  so  as  the  right  is  turned  to 
an  action,  and  they  bring  a  writ  of  Quare  impedit  which  conccrnes 
the  reaJtie,  the  sixe  months  passe,  and  the  one  dyeth,  the  writ 
shall  not  abate,  but  the  survivor  shall  recover,  otherwise  there 
should  be  no  remedie  to  redresse  this  wTong.  And  so  it  is  of 
Cimarceners,  and  this  is  one  exception  out  of  our  author's  rule. 

[a]  But  if  three  coparceners  recover  land  and  damages  in  an  M  14  j^  3- 
auiMe  o£ Mordancester,  albeit  the  judgement  be  joynt,  that  they  ^*^ution75.  . 
shaD  recover  the  land  and  damages,  yet  the  damages  being  /Pkcp  7^ 
acoettorj,  though  they  be  personall,  do  in  judgement  of  law  2  KoU.  Abr.  86. 
depend  upon  the  freehold  being  the  principal,  which  is  sevcrall.  3Ke]>.  14.  b. 
And  though  the  words  of  the  judgement  be  joint,  yet  shall  it  be  ^^^'  *64-  b. 
taken  for  distributive.     And  therefore  if  two  of  them  dye,  the  l^\'  ^^^' 
entire  damages  do  not  survive,  but  the  third  shall  have  execu- 
tion  according  to  her  portion ;  and  tliis  is  another  exception  out 
of  our  author's  rule.   But  if  all  three  had  sued  execution  by  force 
of  an  Elegitf  and  two  of  them  had  dyed,  the  third  should  have 
had  the  whole  by  survivor,  till  the  whole  damages  be  paid. 

If  the  aunt  and  niece  join  in  an  action  of  waste,  for  waste  done  45  E.  3.  3.  b. 
in   the  life  of  the  other  sister,  the  aunt  shall  recover  the  da-  4HE-3-  M- 
mages  only,  because  the  same  belongs  not  by  law  to  the  niece.   *J  J?*^*  *^-  ^* 
And  some  hold  the  damages  in  that  case  to  be  the  principall.  n  E  2  Wast 

115.     2  Cro.  19.    Ant.  53.  b. 


Sect.  316.  fjrd.'^:)'^'- 

ALSO,  if  two  tenants  in  common  make  a  lease  of  their 

CI  9871  (^  tenements  to  another  for  terme  of  i/eares,  rendring  to 

b.  J   them  a  certaine  rent  yearely  during  the  terme,  if  the  rent  be 
behind,  8^c.  the  tenants  in  common  shall  have  an  (A)  action  of 

debt 

^A)  an  KCBis  to  be  here  inserted  for  (mc.    See  Mi.  Rit.*>o\>  In(r.  p.  in. 

Vol.  n.  K 
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dela  against  the  lessee,  and  not  divers  actions^  for  that  the  action  is  in  the 
personalty  (pur  ceo  que  Taction  est  eu*  la  personalty). 

This  upon  thai  which  halh  been  said  is  evident. 

Sect,  f  317. 

DUT  in  an  avowry  for  tht  said  rent  they  ought  to  sever,  for  this  is  in 
the  realty,  as  the  assise  is  above. 

Vid.9.3.36,37.      This  being  an  addition  to  Littleton,  albeit  it  be  consonant  to 
PI.  Com.  Scip.    law  yet  I  omit  it. 

nior  Barkley't  ^ 


case. 


(8t.tgiH.8.  Sect.  318, 

Ant  1&7.  a. 


187.  a.) 


*  Vid.Sectii59.      Of  this  Sufficient  hath  beene  said  in*  the  Chapter  of  Parceoera 
ago-  «47-  «64.    ^id  Joyntenants. 

19  Ast.  p.  1. 

47  £.  3.  oa. '  ''  ^^  ^he  book  of  assises^*    This  booke  is  of  great  authoritie  in 

law,  and  is  so  culed  because  it  principally  containeth  the  pro- 
ceedings upon  writs  of  assise  of  novel  disseisin,  which  in  thi 
dayes  wBsJestinum  etjrcquens  remedium. 


Sect.  319- 

j4  LSO,  as  tliere  be  tenants  in  common  of  lands  and  tenements,  ^c.  a$ 

aforesaid,  in  the  same  manner  there  be  of  chattells  reals  and  per* 

sonals  (sicome  y  sout  tenants  en  common  de  terres  et  lenementSy  &c. 

come  est  avantdit,  en  mesme  le  manner  y  sont^  de  chattels  reals  et 

!)ersonals).     As  if  a  lease  be  made  (sicome  *•  lease  soit  fait)  of  certaine 
ands  to  two  men  for  terme  of  20  yeares,  and  when  they  be  of 
this  possessed,  the  cdT  one  of  the  lessees  grant  that  which  to  him   ri99»l 
belongeth  to  another  during  the  terme,  then  he  to  whom  the  grant   L  a.  J 
is  made  and  the  other  shall  hold  and  occupie  in  common. 

«  GRANT 

*  la  not  in  L.  and  M.  or  Rah.  ||  8fc,  added  in  L.  and  M.  and  Roh. 

t  No  part  of  this  Section  in  L.  and  %  possessions  et  proprietors  added 

M.  or  Roh.  in  L.  and  M.  and  Roh. 

Xn^not  in  Roh,  but  in  L,  and  M.  **  si  added  in  L.  amd  M.  and  Boh, 
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**  Cr^^^'^  *^  «o*»^  *o  him  hehngeth:"    The  same  law  it  is  Vid.  Sect.  315. 
if  the  one  lessee  in  this  case  make  a  lease  for  part  of  the  (p"*-  ^'*'  33- 
tenne,  the  second  lessee  and  the  other  are  tenants  in  common,  as        *  ^^'  ** 
liath  been  said  in  the  Chapter  of  Joyntenants  (B).     The  (<^c.)  in 
this  Section,  implyeth  other  hereditaments  whereof  men  may  be 
tenants  in  common,  whereof  sufficient  hath  been  said  before. 

(B)  The  tame  case  it  alto  merUumed  ante  193.  a. 


Sect.  320. 

JLSO,  if  two ♦  have f  joyntly  the  wardship  of  the  body  arid  land  of 
an  infant  within  age,  and  the  one  of  them  grant  to  another  that  which 
to  himself  e  behngtth  of  the  same  teard,  then  the  grantee,  and  the  other 
which  did  not  grant,  shall  have  and  hold  this  in  common,  S^c. 

tJEREBT  it  appeared!,  that  there  may  be  tenants  in  common  16 £.3.  tit. Aid. 

as  well  of  chattels  reall  entire,  as  wardship  of  the  body,  &c. 
U  of  chattels  personal,  as  a  hawke  or  a  horse.  If  two  tenants  in 
fommon  be  of  a  seigniory,  and  a  ward  fall,  they  are  tenants 
Bi  common  of  the  wardship  aswel  of  the  body  as  land.  And  so 
k  i9  if  the  land  it  selfe  escneat  to  them,  they  shall  be  tenants  in 
Coomion  thereof^  and  so  it  is  of  parceners. 

**/»  common,  Sfc,'*     Here  {Sfc)   implyeth  any  other  entire  Vid.denuit, 
^im^  Sect.  315. 


Sect.  321. 

TN  the  same  manner  it  is  of  chattels  personals.  As  if  two  have  Xjwfntly 
by  gift  or  by  buying  a  horse  or  an  oxe,  S^c.  and  the  one  grant  that  to 
Um  belongs  ^  of  tne  same  horse  or  oxe  to  another,  the  grantee,  and  the 
(fher  which  did  not  grant,  shall  have  and  possess  such  chattels  personals 
tn  common  §.  Andtn  such  cases,  where  divers  persons  have  chattels  real 
or  personall  in  common^,  and  by  divers  titles,  if  the  one  of  them  dieth, 
the  others  which  survive  shall  not  have  this  as  survivor,  but  the 

[19971    0^  executors  of  him  which  dieth  shall  hold  and  occupie  this  with 
.  b.  J    ^hem  which  survive,  as  their  testator  did  or  ought  to  have  done 
in  his  life  time,  ^c.  because  that  their  titles  and  rights  in  this 
^fft  severall,  S^c. 

Thk  is  evident  enough,  and  hereof  sufficient  hath  been  said  Vid.  deYant, 
before.  ^^^'  3»5- 

Sect. 

^^jpitenat^  9d4ed  in  It,  and  M.  ||  qfthe  same  horse  or  oxe  not  'm  L. 

^Sqh.  andM.  or  Roh. 

t  jojfntiy  not  in  L*  and  M.  or  Roh.  §  Sfc*  added  in  L.  and  M.  and  Roh. 

^t  jiMlfy-^a  jcyfU  estate,  in  L.  and  f  ^c.  added  in  L.  and  M.  and  Roh. 


MR^. 


K2 
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Sect.  322.  ' 

AIjSO,  in  the  case  aforesayd^  as  if  tKo  have  an  estate  in  common  for 
terme  of  yeares,  S^c.  the  one  occupy  all,  and  put  the  other  out  of 
possession  and  occupation,  he  which  is  put  out  of  occupation  shall  have 
against  the  other  a  writ  q/*ejectione  firma>  of  the  moietie,  S^c. 


Sect  323- 

TN  the  same  manner  it  is  where  two  hold  the  wardship  of  lands  or  tene^ 
ments  during  the  nonage  of  an  enfant,  if  the  one  oust  the  other  of  his 
possession,  he  which  is  oustea  s/uill  iiave  a  writ  of  ejectment  de  gard  of 
the  moitiej  t^c.  because  that  these  things  are  chattels  reals,  and  may  be 
apportioned  and  severed,  i^c.  but  no  *  action  oftrespasse  (videlicet)  Quare 
clausum  suum  fregit,  et  herbam  suam,  8cc.  conculcavit,  et  consumpsit, 
&c.  et  hujusmodi  actiones^  &c.  the  one  cannot  have  against  the  other,  for 
that  each  of  them  may  enter  and  occupie  in  common,  Sfc.  per  my  et  per 
touty  the  lands  (ind  tenements  §  which  they  hold  in  common.  But  if  two  be 
possessed  of  chattells  personalis  in  common  by  divers  titles,  as  of  a  horse, 
an-  oxe,  or  a  cowe,  ^c.  if  the  one  take  the  whole  to  himself e  out  of  the 
poseession  of  the  other,  the  other  hath  no  other  remedie  but  to  take  this 
from  him  who  hath  done  to  him  the  wrong  to  occupie  in  common,  Sfc.  when 
he  can  see  his  time  (quant  f  il  poet  veier  son  temps),  Sfc.  In  the  scone 
manner  it  is  of  chattels  realls,  zchich  cannot  be  severed,  as  in  the  case 
aforesaid,  where  two  be  possessed  of  the  wardship  of  the  bodie  of  an  infant 
within  age,  if  the  one  taketh  the  infant  out  of  the  possession  of  the  other, 
the  ot/ier  hath  no  remedie  by  an  action  by  the  law,  but  to  take  the  infant 
out  of  the  possession  of  the  other  when  he  sees  his  tiineX- 

(Sid.  49.)  "  J70R  terme  of  yeares,  Sfc,**    For  one  yeare,  halfe  a  yeare, 

"^    &c. 

(Heb.  120.  "  The  one  occupy  all,  and  put  the  other  out  of  possession.*' 

Plo.  347.  These  arc  words  materially  added,  for  albeit  one  tenant  in  com- 

Mb  123  375  )     ^^^  ^^®  ^^®  whole  profits,  the  other  hath  no  remedie  by  law 

against  him,  for  the  taking  of  the  whole  profite  is  no  ejectment  (1 ) : 

But  if  he  drive  out  of  the  land  any  of  the  cattell  of  the  oUier 

/  tenant 

*  such  added  in  L.  and  M.  and  Roh.        ♦  S^c.  added  in  L.  and  M.  but  not 
§  Sfc.  added  in  L.  and  M.  and  Roh.     in  Roh, 
t  il  not  in  L»  and  M.  or  Roh. 


(1)  But  now,  by  the  stat.  of  the  4th  of  Ann.  chap.  16,  sect.  27,  actions  of 
account  may  be  maintained  by  one  jointenant  and  tenant  in  common,  hi» 
executors  and  administrators,  against  the  other,  as  bailiff,  for  receiving  more 
than  comes  to  his  share  and  proportion,  and  against  the  executors  and  aominis- 
trators  of  «uch  jointenant  or  tenant  in  common ;  and  the  auditors  appointed  by 

the 
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tenant  in  common,  or  not  suffer  him  to  enter  or  occupy  the  land, 
this  is  an  ejectment  or  expulsion,  whereupon  he  may  have  ejec'  (i  Roll.  Abr. 
tioneJimuBy  for  the  one  nioitie,  and  recover  damages  for  the  74i-    Noy  14.) 
cntricy  but  not  for  the  meane  profits.  ^^^'  "^**^*  ^**-) 


**  Ejectione  Jirma  of  the  moitiey  Sfc"    Here  by  this  and  the  (a  Rep.  68. 
<ither  CS^.J  in  these  two  Sections,  are  to  be  understood  divers  F,N.B.  197.) 
diversities  between  actions  which  conccrne  right  and  interest,  (as 
-^  ejectione  iirnuBy  ejectment  de  gard,  quare  ejecit  infra  ierminum 
•cf  a  chattell  real  upon  an  expulsion  or  ejectment)  and  actions 
coBceming  the  bare  taking  of  the  profits  rising  off  the  land  or 
doing  of  trespasse   upon  the  land,  as  here  by  the   examples       p 
do  appeare,   for  the  right  is  severall,   and  the  taking  of  the  ^3  £  ^.q^* 
profits  in  common.     The  second  diversity  is  between  45  E.  3. 13. 

[2007]  fl^  chattells  reals  that  are  apportionable  or  severable,  as  22  H.  6. 50. 58. 
^    J  leasesforycares,wardshipof  lands,  interest  of  tenements  ^^u^J;*'^' 
by  elegity  statute  merchant,  staple,  &c.  of  lands  and   '^  ^'  ^  ^^ 
tenements,  and  chattels  reals  entire,  as  wardship  of  the  body,  a   a  £.  4.  33. 
tiileine  for  yeares,  kc,  for  if  one  tenant  in  common  take  away  the   14  £.  4. 8. 
ward,-  or  the  villeine,  &c.  the  other  hath  no  remedie  by  action,    ^^  ^-  4;  30* 
but  he  may  take  them  again.     Another  divcrsitic  is  between  ^^  S*  ^*  ^^' 
chattells  reedls  and  chattells  personalis,  for  if  one  tenant  in  com-   i^  AssTaS. 
men  take  aU  the  chattells  personalis,  the  other  hatli  no  remedy  by  47  E.  3.  aa.  b. 
action,  but  he  may  take  them  again ;  and  herein  tlie  like  law  is   10  H.  7. 16. 
concerning  diattells  realls  entire,  and  chattells  personall  for  this  ^'  ^  ^'  *  *  7-  •• 
purpose.     But  of  chattels  entire,  as  of  a  sheep,  horse,  or  any  ^Jy,jj  J^a. 
other  entire  chattell,  reall   or  personall,  no  survivor  shall  be  (Ant.  198.  a.) 
between  them  that  hold  them  in  common:  and  tenants  in  com-   10  H. 4. 
Hum  shall  not  jojme  in  an  ejectionejimieey  nor  in  a  writ  oi  eject'  'I'respas  178. 
mint  de  gardy  or  a  quare  ejecit  infra  terminunty  Sfc.  for  that  these  /§•  ti?"  \& 
actioiis  conceme  the  right  of  lands  which  are  severall.  \^^  1  Ley.  ^g.) 

Qi  £.  4. 1 1, 12.    (Ant.  Sec.  31 1.  «ic  fol.  197.  b.) 

If  two  tenants  in  common  be  of  a  manner,  to  the  which  waife   13.E.  3. 
and  stray  doth  belong,  a  stray  doth  happen,  they  arc  tenants  in  f^^^iPVjL 
common  of  the  same,  and  if  the  one  doth  take  the  stray,  the  other  \qq\ 
hath  no  remedie  by  action,  but  to  take  him  againe.     But  if  by 
prescription  the  one  is  to  have  the  first  beast  happening  as  a 
stray,  and  the  other  the  second,  there  an  action  lieth  if  the  one 
take  that  which  pertaines  to  the  other. 

If  two  tenants  in  common  be  of  a  dove-house,  and  the  one  47  E.  3.  «a.  b. 
totroy  the  old  doves,  whereby  the  flight  is  wholly  lost,  the  other 
tenant  in  common  shall  have  an  action  of  trespasse,  quare  r/  et 
«n«ij  columbare  le  pl'fregit  et  du  cent  as  coluinbas  pretij,  405.  inter' 
fidty  per  quod  volatum  columbaris  sui  totaliter  amuit:  for  the 
whole  flight  is  destroyed,  and  therefore  he  cannot  in 

[2OOT]  ^  ^^^  plead  tenancie  in  common.     And  so  it   is   if  4  E.  3.   Trcspaa 
b   J  ^^^    tenants   in   common  be  of  a  parke,    and    one  ^33- 

destroyeth  all  the  deer,  an  action  of  trespasse  lietli. 
[c]  If  two  tenants  in  common  be  of  land,  and  of  mete  stones,  [c]  1  H.  5. 1. 
Fo  Tnetii  el  bundis,  and  the  one  take  them  up  and  carrie  them  «  H.  5. 3. 
*^y,the  other  shall  have  an  action  of  trespasse  quare  vi  ct  arniis 

against 

"^  court,  where  such  action  shall  be  depending,  are  empowered  to  administer 
•?J>ath,  and  examine  the  parties  touching  the  matters  m  question,  &c,  See 
*o  1  Leo.  119.— [Note  83.] 

K  3 
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against  hiniy  in  like  manner  as  he  shall  have  for  the  destfttctioii 
01  doves. 
<2]  13  £•  3*  W  If  two  tenants  in  conunon  be  of  a  folding,  and  the  ode 

[Vespasaia.       of  them  disturbe  the  other  to  erect  hurdles,  he  shall  have  an 
19  R.  2.    Br.      action  of  trespasse  ouare  vi  et  armis  for  this  disturbance. 
TrLiMf  aia  ^         t^^  ^^  ^^^  severall  owners  of  houses  have  a  river  in  comtnon 
Vi.  18H.  6. 5.    between  them,  if  one  of  them  corrupt  the  river^  the  other  shtdl 
[e]  13  PI.  7. 26.    have  an  action  upon  his  case. 

r/]  F.N.B.  137.  [y]  If  two  tenants  in  common,  or  jointenants,  be  of  an  house 
Keg.  163.  or  mill,  and  it  fall  in  decay,  and  die  one  is  willing  to  repaire  the 

(Ant  54.  b.)       same,  and  the  other  will  not,  he  that  is  willing  i^aU  have  a  writ 

(de  reparatione  Jaciendd ;  and  the  writ  saith,  ad  reparationem  ei 

sutterUaiionem  ejusdem  domus  ieneaniur;  whereby  it  appeared^ 

that  owners  are  in  that  case  bound  pro  bono  publico  to  maintain 

houses  and  mills  which  are  for  habitation  and  use  of  men. 

17  £.  fi.  tit.  If  one  iointenant  or  tenant  in  common  of  land  maketh'his  com* 

Account  33.        panion  his  baylife  of  his  part,  he  shall  have  an  action  of  account 

^K.  3.  against  him,  as  hath  been  said.  But  although  one  tenant  in  coDb- 

30  £."k  ^^^  ™^°  ^^  jointenant  without  being  made  baylife  take  the  'vdidle 
Account  137.  profits,  no  action  of  account  lieSi  against  him ;  for  in  an  action 
45  £.  3. 10.  of  account  he  must  charge  him  either  as  a  guardian,  baylife,  or 
47  ^-  3*  3^*  b.  ^receiver,  as  hath  been  said  before,  which  he  cannot  do  in  this 
33  e!  \  60  case,  unless  his  companion  constitute  him  his  bailife.  And^* 
3  £.  3.  37.  *  therefore  all  those  bookes  which  affirm  that  an  action  of  account 
39  £.  3. 7, 83.  lieth  by  one  tenant  in  common,  or  jointenant,  against  another^ 
F.  N.  B.  118.  i.  must  be  intended  when  the  one  maketh  the  other  his  bailife,  fiir 
^  V^'  ^'  ^^'  otherwise  never  his  baylife  to  render  an  account  is  a  goodplM. 
^Ant.^7^a.  ^^  there  be  two  tenants  in  common  of  a  wood,  turbane,  pit- 
F.  N.  B.  1 18.       charie,  or  the  like,  and  one  of  them  doth  wast  affainst  the  will  of 

I  Roll.Abr.ii8.  his  companion,  his  companion  shall  have  an  action  of  wast,  and 
slnst.  379.)       Y^Q  ^3t  ^\^  ^g  yjff^Al  before  judgement,  hath  election  either  to 

3-  ^'  33«       ^j^e  jjjg  part  in  certaintie  by  the  sherife  and  the  oath  of  men,  Ac. 

or  that  he  grant,  that  from  tlienceforth  he  shall  not  do  wast  but 

according  to  his  portion,  &c.  and  if  he  make  choice  of  a  certain 

\g\  27  H.  8. 13.  P^^e,  then  the  place  wasted  shall  be  assigned  to  him.     [g]  But 

31  £.  3. 39.  this  extends  not  to  coparceners,  because  they  were  compellable 
^9  ^^-  3-  89-  to  make  partition  by  the  common  law  :  and  this,  as  it  is  said,  doth 
3^- *•  J^^'"''^'35'  extend  as  well  to  tenants  in  common  and  joyntenants  for  life,  as 
F.  N  B  40  i.      ^  ^"  estate  of  inheritance.     But  if  one  tenant  in  common,  or 

joyn tenant  of  a  dove-house  destroy  the  whole  flight  of  doves,  no 
•  47  E.  3.  23.  action  of  wast  doth  lie  in  that  case  upon  the  said  statute,  *  as 
50  E.  3.  3.         some  do  hold. 

If  lands  be  given  to  two,  and  to  the  heires  of  one  of  them,  and 
10  £.  4.  3.  h.  the  tenant  for  ufe  doth  wast,  he  that  hath  the  inheritance  shall 
22  H.  6.  42.  have  no  action  of  wast  by  the  statute  of  Gloucester^  but  upon  the 
21  E.  3.  47.  statute  of  IV,  2.  he  shall  have  an  action  of  wast.  And  it  is  to  be 
iB  E  4  27  known,  that  one  tenant  in  common  may  infeoife  his  companion, 
28  E.  3. 4.  ^^^  ^^^  release,  because  the  freehold  is  severall.    Joyntenants 

(2  Inst.  403.        may  release,  but  not  infcoffe,  because  the  freehold  is  joynt ;  but 

I I  Rep.  49.  coparceners  may  both  infeoffe  and  release,  because  their  seisin  to 
p"Vr^?;  ^'     ,     some  intents  is  joynt,  and  to  some  severall  (1). 

2  Roll.  Abr.  86.  403.      Aiit.  186.  b.     Post.  335.  a.)  ScCt 


(1)  M.  26  Sf  27  Eliz.  per  cur.  If  one  coparcener  in  tail  hrvies  a  fine  to 
fmoiher  sur  conusans  de  droit,  &c.  it  does  not  enure  by  tvai/  qfreUase^  but  h/  tioay 
of  grant f  and  it  vcill  be  a  discontinuance  ancl  alteration  ofi/ie  estate  xoithout  cxe» 

cutiortf 
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j^LSO,  when  a  man  *  will  shew  a  feoffement  made  to  him,  or  a  gift  in 

iaile,  or  a  lease  for  life  of  any  lands  or  tenements,  there  he  shall  say, 

by  force  of  which  feoffement,  gifi^  or  lease,  he  was  seised,  S^c,  but  where 

one  will  plead  a  lease  or  grant  made  to  him  of  a  chattell  real  or  personal, 

then  he  shall  say^  by  force  of  which  he  was  possessed,  8fc. 

More  shall  be  sata  of  tenants  in  common  in  the  Chapters  of  Releases  f 
and  Tenant  by  Elegit. 

^  TfE  WIS  seised,  Sfc^    Seisin  is  a  word  of  art,  and  in  pleading 

la  only  applied  to  a  freehold  at  least;  as  possessed  for 

distinction  sake  is  to  a  chattell   reall   or  personalL 

[•glOlTI  (^  ^^  ^  ^'  pl^^  A  feoffement  in  fee,  he  concludeth, 
^   J  x/irtute  cujus  pradict.*  B.Juit  seisitus,  Sfc.    But  if  he  (Plofw.Crai. 
plead  a  lease  for  yeares,  he  pleadeth,   virtute  cujus  |p3-«* 
wradictus  B.  hitravit,  et  fidt  inde  possessionatus :  and  so  of  chattells  ^?f^*  ^^'  \ 

n       '-^  ±        '     ^  -J.  •  J  ''^  'A  rlow.  140.  b. 

personallSy  vurtute  cujus jutt  tnde  possessionatus.  ^osx.  aioTb. 

And  this  holdeth  not  only  in  case  of  lands  or  tenements  which  Noy  36.) 
lie  in  liverie,  but  also  of  rents,  advowsons,  commons,  &c.  and 
other  things  that  lie  in  grant,  whereof  a  man  hath  an  estate  for 
life  or  inheritance. 

Also  when  a  man  pleads  a  lease  for  life,  or  any  higher  estate 
which  passeth  by  liverie,  he  is  not  to  plead  any  entrie,  for  he  is 
in  acCuall  seisin  by  the  liverie  it  selfe.  Otherwise  it  is  of  a  lease 
for  yeares,  because  there  he  is  not  actually  possessed  untill  an 
cotrie. 

CnAP^ 

^  in  pleading  added  in  L.  and  M.         t  and  Confirmations  added  in  L.  and 
and  Botu  M.  and  Roh. 


esHamj  because  one  parcener  may  enfeoff  another,  and  this  is  a  feoffment  of  record. 
&tf  one  may  release  to  another,  and  it  enures  per  mitter  le  droit.-^Ld.  Nottinglu 
llS8^Note83.t] 
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Chap.  5.      Of  Estates  upon  Condition.     Sect.  (1)  325. 

JP STATES  zchich  men  haze  in  lands  or  tenements*  upon  condi-^ 
tion  are  of  tzco  sorts  (sont  +  de  deux  maners),  viz.  either  they  have 
estate  upon  condition  in  deed  {scilicet,  %  ou  ils  ont  estate  sur  condition  en 
fait),  or  upon  condition  in  lave,  ||  6iC.  Vpon  condition  in  deed  is,  as  if 
a  nuin  by  deed  indented  enfeoffes  another  in  fee  ^  simjde,  reserving  to  him 
and  his  heires  i/tarely  a  certaine  rent  payable  at  one  J  east  or  divers  feasts 
per  annum,  on  condition  that  if  the  rent  be  behind,  S^c.  that  it  shall  be 
lazcfull  for  the  feoffor  and  his  heires  into  the  same  latuls  or  tenements  to 
enter,  SfC.  Ana  if  it  happen  the  rent  to  be  behind  by  a  treek  after  any 
day  of  payment  of  it,  or  by  a  month  after  any  day  of'  payment  of  it,  or 
by  half  a  year,  Sfc.  that  then  it  shall  be  lavfult  to  tie  feoffor  and  kis 
Aeires  to  enter,  iic,  (Sur  condition  en  fait  est,  sicome  un  home  per  fait 
endcnt  enfeoflfa  uii  auter  en  fee  simple,  reservant  a  luy  et  a  ses  heires 
annuahnent  certaine  rent  payable  a  un  feast  ou  a  divers  feasts  per  an, 
sur  condition  que  si  le  rent  soit  aderere^  5cc.  que  Lien  list  al  feoffor  et 

a  ses 

•  vpoti  condition  not  in  L.  and  ^I.  or        {  ou  not  in  L.  and  M.  or  Roh. 
Roll.  II  ^c.  not  in  L.  and  M.  or  Roh. 

•f-  do— en  in  Z.  and  M.  and  Roh.  §  simple  not  in  L.  and  M.  or  Roh. 


(i)  The  doctrine  of  conditions  is  derived  to  us  from  the  feudal  law.  The 
rentK  and  services  oi  tlie  feudatory'  are  mentioned  by  feudal  writers,  as  condi* 
tions  annexed  to  his  fief.    If  he  neglected  to  pay  his  rent,  or  perform  his  service, 

the  lord  nn'ght  resuTne  tlie  fief.  15ut  the  payment  of  rent  and  the  performance 
of  feudal  service  were,  ior  a  long  period  of  time,  the  only  conditions  that  could 
be  annexed  to  a  fief;  and,  tlie  latter,  whether  expressed  or  not,  was  always 
presumed  by  tlie  law;— beinj:  incident  to,  and  inseparable  from,  the  estate  of 
the  feudatory, — In  this  sense  tliey  are  called  conditions  in  law,  or  implied  con- 
ditir)ns. — Afterwards,  when  other  conditions  were  introduced,  the  estates  to 
M  hich  they  were  annexed  were  ranked  among  improper  fiefs. — See  Sir  Thomas 
Craig  De  Jure  Fcudali,  lib.  2.  dieg,  4.  sect,  1,2,  3.  Conditions  of  this  last  sort 
WLTL"  called  express,  or  conventionarj'  conditions.  By  an  application,  in  some 
respects  very  much  forced,  of  the  original  principle  of  conditions,  that,  on  the 
non-performance  oi'  them,  the  lord  might  resume  his  fief,  conditional  fees  at 
common  law,  and  some  other  modifications  of  landed  property,  were  introduced 
as  estates  upon  condition,  lliese  are  often  of  such  a  nature,  as  to  make  it 
more  natural  tliat  a  stranger  should  have  the  estate  on  the  non-performance  of 
the  condition,  than  the  donor:— and,  that  the  lord,  instead  of  being  confined  to 
his  ri;:ht  of  resumption,  should  have  it  in  his  power  to  compel  the  performance 
of  the  condition,  or  recover  from  the  donee  a  compensation,  or  satisfaction,  for 
the  breach  of  it.  But,  as  all  these  estates  were  introduced  as  estates  upon  con- 
ditions, the  law,  wiiere  it  still  considers  them  as  conditions,  and  except  where 
it  has  been  altered  by  act  of  j)arliament,  confines  the  donor's  remedy  to  the 
resumption  of  the  estate,  and  gives  that  remedy  only  to  the  donor  and  his  heirs. 
— Con-iidired  in  this  sense,  the  word  Condition  has,  in  our  law,  a  much  more 
contracted  meaning  than  it  has  in  the  civil  law;  where  it  signifies,  generally,  all 
those  pactions,  or  agreements,  which  regulate  that  which  tlie  contractors  have  a 
mind  should  be  done,  if  a  case,  which  they  foresee,  sliould  tome  to  pass.  This 
is  the  defijiition  of  Domat,  lib,  1.  tit.  1.  sect,  4.— [Note  84.] 
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a  ses  heires  en  mesmes  les  terres  ou  tenements  de  entrer,  &c.  Ou  si 
terre  soit  alien  a  un  home  en  fee  rendant  a  luy  certaine  rent,  &c.  (A)  et 
s'il  bappa  que  le  rent  soit  aderere  per  un  semaigne  apres  ascun  jour  de 
payment  de  ceo,  ou  per  un  mois  apres  ascun  jour  de  payment  de  ceo^ 
ou  per  **  un  demy,  &c.  que  adonques  bien  lirroit  a  le  feoffor  et  a  les 
heires  d'entrer,  Sac.)  JJ  In  these  cases  if  the  rent  be  not  paid  at  such 
time,  or  before  such  time  limited  and  specified  within  the  condition  com" 
prised  in  the  indenture,  then  may  the  Jeqffor  or  his  heires  enter  into  such 
lands  or  tenements,  and  them  in  his  former  estate  to  have  and  hold,  and 
thefet^ee  quite  to  ouste  thereof  And  it  is  called  an  estate  upon  condi- 
tion, because  that  the  state  of  the  feoffee  is  defeasible,  if  the  condition  be 
not  performed,  4'c« 

^^TJPON  condition,''   Littleton  bating  before  spoken  of  estates  GlanvUl.  lib.  lo. 
absolute,  now  beginneth  to  cntreate  of  estates  upon  condi-  |*P-  ®-  B«cton 
tion.     And  a  condition  annexed  to  the  realtie,  whereof  ZiV^/rfon    *  ^<J.**^*  ^  ' 
here  speaketh  in  the  legall  understanding,  est  modus,  a  qualitie  ub.  4.  fo].  213. 
annexed  by  him  that  hath  estate,  interest,  or  right,  to  the' same,  Brit.  cap.  36.  & 
whereby  an  estate,  &c.  may  either  be  defeated,  or  enlarged,  or  ^1-  ^Q-  99'  »»4' 
created  upon  an  incertaine  event.     Conditio  dicitur  cilm  quid  in  l^'  ^®^'  ^^' 
oasum  incertum  qui  potest  tendere  ad  esse  cut  non  esse  confertur,        pj^^^  |j^g 

cap.  9.  &  lib.  5« 
"  Upon  condition  in  deed,"  qu£S  estfacti,  that  is,  upon  a  con-  ca.  5.    Mirr. 
dition  expressed  by  the  partie  in  legall  termes  of  law.  ^-  *•  ■*<^^*  *6» 

*'  Or  upon  condition  in  law,  SfC*'  qua  est  juris,  that  is,  taciti  (Plow.  23.  a. 
created  by  law  without  any  words  used  by  the  partie.   Again,  »  ^^'  A^« 
Littleton  subdividetli  conditions  in  deed  (though  not  in  expresse  ^^^x*    *  *^P*    , 
words)  into  conditions  precedent  (of  which  it  is  said.  Conditio 
adimpleri  debet  priusquam  sequatur  effectus)  and  conditions  subse- 
quent.    Again,  of  conditions  in  deed  some  be  affirmative,  and 
some  in  the  negative;  and  some  in  the  affirmative,  which  imply  a 
negative:  some  make   the  estate,  whcreunto  they   are   annex- 

[-_  cd,  voydable  by  eutrie  or  clayme,  and  some  make 
201.1  the  cCj*  estate  void  ipso  facto,  without  entrie  or 
.  h.  J  claiine. 

Also  of  conditions  in  deed,  some  be  annexed  to  the  rent  re-  * 
served  out  of  the  land,  and  some  to  collalerall  acts,  &c,  some  be 
single,  some  in  the  conjunctive,  some  in  the  disjunctive,  as  shall  Mir.cap^9.ie«(. 
evSently  appear  in  Uiis  Chapter,  where  the  examples  of  these  *5  &  i7- 
divisions  shall  be  explained  in  their  proper  place. 

"  In  latv,  Sfc''  Of  conditions  in  law  more  shall  be  said  here- 
after in  this  Chapter. 

"  Upo7i  condition  in  deed  is,  as  if  a  man  by  deed  indented,  S^c.** 
Here  Littleton  putteth  one  example  of  six  severall  kinds  of 
conditions.  That  is,  first,  of  a  single  condition  in  deed.  Secondly, 
of  a  condition  subsequent  to  the  estate.     Tliirdly,  a  condition 

annexed 

**  un->^demy  not  in  L.  and  M.  or        it  ^^^  added  in  L.  and  M.  and 
RoL-  Roh. 

(A)  Part  of  the  original  French  is  hereitiserted,  became  the  words  "  rendant  a  luy  certaine 
rent,  Uc,"  are  not  noticed  in  the  tramlation  of  the  HCtion,  though  the  itme  words  are 
commented  upon  by  lord  Coke,  post.  201 .  6. 
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annexed  to  the  rent,  &c.  Fourthly,  a  condition  that  defeateth 
the  estate.  Fifthly,  a  condition  that  defeateth  not  the  estate 
before  an  entrie.  And  lastly,  a  condition  in  the  affirmative, 
which  implieth  a  native,  (as  behind  or  unpaid  implieth  a 
negative)  viz.  not  paicL  All  whidi  do  appeare  oy  the  expresse 
words  of  Littleton. 

**  Rend*  a  luy  eertaine  rent,  t^.  (B)"    Here  by  this  {Sfc.)  it 
implyed  for  life,  in  taile,  or  in  fee. 

**  In  these  cases  if  the  rent  be  not  paid  at  such  timef  SfC.  then  m^ 

^  J^qffbr  or  his  heires  enter^  Sfc.^    By  this  Section,  and  by 

the  {SfcA  therein  contained,  six  things  are  to  be  understood. 

First,  Where  our  author  saith,  if  the  rent  be  behind^  that  though 

fjH}  4QAtt.  11.    the  rent  be  behind  and  not  paid  [6],  yet  if  the  feoffor  doth  not 

MS.<t8o»3if  demand  the  same,  &c  he  snail  never  re-enter (i),  because  the 

iUJi  ^         ^"^^  ^  ^^  principall  debtor ;  for  the  rent  issueth  out  of  the  land, 

mH.  6. 33.        ®°^  ^^  ^^  assize  for  the  rent  the  land  shall  be  put  in  view ;  and 

aa  116.46.        if  the  land  be  evicted  by  a  title  paramount,  the  rent  is  avoyded, 

PL  Com.  Kid-     and  after  such  eviction  the  person  of  the  feoffee  shall  not  be 

5?&  Hm  ^°  d  ^^""fi^®^  therewith,  for  the  person  of  the  feoffee  was  only  charged 

Gnoffi'n  case!^    ^^  ^®  ^^^^  *"  respect  of  the  grant  out  of  the  land. 

iU.  73.         '         Secondly,  The  demand  must  be  made  upon  the  land,  because 

n^ojaa.  1  RoU.  the  land  is  the  debtor,  and  that  is  the  place  of  demand  appointed 

A^459.^.    by  law  (2). 

Woy«^)^  If  the  king  maketh  a  lease  for  yeares,  rendring  a  rent  payable 

^  ^  at  his  receipt  at  Westminster^  and  after  the  kine  eranteth  the  re- 

lib.  4.  jfbl.  7a,  version  to  another  and  his  heires,  the  grantee  sh^l  demand  the  rent 
73.  Boroughe'i  upon  the  land,  and  not  at  the  kill's  receipt  at  Westminster  i 
**'^*  for  as  the  law  without  expresse  wor£  doth  appoint  the  lessee  in 

the  king's  case  to  pay  it  at  the  king's  receipt,  so  in  case  of  a 

subject,  the  law  appoints  the  demand  to  be  on  the  land  (3). 

49  Am.  5.  If  there  be  a  house  upon  the  same,  he  must  demand  ^e  rent  at 

15  Elix.  the  house.     And  he  cannot  demand  it  at  the  back  door  of  the 

I^3«9'  house  but  at  the  fore  door,  because  the  demand  must  ever  be 

made  at  the  most  notorious  place.  And  it  is  not  material  whether 
any  person  be  there  or  no. 

Albeit  the  feoffee  be  in  the  hall  or  other  part  of  the  house,  yet 
jTc]  B«ndloef  en  the  feoffor  need  not  [c]  but  come  to  the  fore  door,  for  that  ia 
pJ^Xifar^       the  place  appointed  by  law,  albeit  the  door  be  open. 
r<n'i5£liE.  [^3  CC^  It  the  feoffment  were  made  of  a  wood  only,  ("20271 

Pyer  329.  the  demand  must  be  made  at  the  gate  of  the  wood,  ^^  I     o    *] 

at  some  high  way  leading  through  the  wood  or  other 
(Ante  145.  t.)     most  notorious  place.    And  if  one  place  be  as  notorious  as  an- 
other, the  feoffor  hath  election  to  demand  it  at  which  he  will,  and 

albeit 

(B)  See  onte  note  A  on  Sect,  325. 

(1)  By  special  consent  of  the  parties,  a  re-entry  may  be  for  default  of  pay- 
ment of  rent  without  demand  of  it«     5  Rep.  40.  b.— [Note  85.] 

(a)  For  the  place  of  performing  the  condition,  see  Litt.  Sect  340,  and  the 
Commentary  on  that  Section. 

(3)  The  prior  of  St.  John  Jerusalem  made  a  lease  for  years,  reserving  rent, 
with  a  condition  of  re-entry,  and  afterwards  surrendered  the  priory  and  all 
its  possessions  to  the  kmg.  The  judges  were  of  opinion,  that  the  king,  by 
reason  of  his  prere^oive,  might  take  advantage  of  tiie  condition  without  de- 
mand, diough  the  priw  Jjims^  could  not.    5  Rep,  56.  a.  b.— [Note  86.] 
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albeit  the  feoffee  be  in  flome  otber  pan  of  the  wood  redie  to  pty 
the  rent,  yet  that  shall  not  ayaile  him.    Et  sic  de  anmlibus. 

Tliirdlj,  And  if  the  feoffor  demand  it  on  the  ground  at  a  pkce 
whidi  is  not  most  notorious,  as  at  the  back  door  of  a  house,  &c 
and  in  pleading  the  feoffor  alledge  a  demand  of  the  rent  gene- 
raUy  at  the  house,  the  feoffee  may  traverse  the  demand,  and  upon 
the  eyidence  it  shall  be  found  for  him,  for  that  it  was  a  void 
ileniand. 

Fourthly,  If  the  rent  be  resem ed  to  be  paid  at  any  place  from  Lib.  4.  Bo- 
the  land,  yet  it  is  in  law  a  rent,  and  the  feolSbr  must  demand  it  at  i^ugbe'*  case, 
the  place  i^pointed  by  the  parties,  observing  that  which  hath  j^'  Z^' 
been  said  before  concerning  tne  most  notorious  place. 

Fifthly,  And  all  this  is  to  be  understood  when  the  feoffee  is 
absent;  for  if  the  feafke  commeth  to  the  feoibr  at  any  place  upon 
any  part  of  the  ground  at  the  day  of  pajrment,  and  offer  his  rent, 
albeit  they  be  not  at  the  most  notorious  place,  nor  at  the  last  in- 
stant, the  feoffor  is  bound  to  receWe  it,  or  else  he  shall  not  take  rp^g^  ^n  .  \ 
any  advantage  of  any  demand  of  the  rent  for  that  day  (i)» 

Sixdily,  Therefore  the  place  of  demand  being  now  known,  it  is  (7  lUp.  a8.) 
furtber  to  be  known  what  time  the  law  hath  appointed  for  the 
•ame.  This  partly  appeareth  by  that  which  hath  been  last  said. 
For  albeit  the  last  time  of  demand  of  the  rent  is  such  a  convenient 
thne  before  the  sun  setting  of  the  last  day  of  pa3rment  as  the 
money  may  be  numbred  and  received,  notwithstanding,  if  the 
tender  be  made  to  him  that  is  to  receive  it  upon  any  part  of  the 
land  at  any  time  of  the  last  day  of  payment,  and  he  refuseth,  die 
condition  is  saved  for  that  time,  for  by  the  expresse  reservatioo  (5  Rep.  114.  b.) 
the  money  is  to  be  paid  on  the  day  indefinitely,  and  conv^nioit 
time  before  the  last  instant,  is  the  uttermost  tune  appointed  by 
law,  to  the  intent  (2}  that  then  both  parties  should  meet  toge-  (ftCirMS3.5oa) 
tlier,  the  one  to  demand  and  receive,  and  the  other  to  pay  it,  so 
aa  the  one  should  not  prevent  the  other.  But  if  the  parties  meet 
upon  any  part  of  the  land  whatsoever  on  the  same  day,  the  tender 
mJB  save  the  condition  for  ever  for  that  time. 

And  if  the  reservation  of  the  rent  be  ^as  here  Littleton  putteth  lib.  5.  fd.  1 14. 
Che  case)  at  certaine  feasts,  with  condition  that  if  it  happen  the  p[*i^*'*^f, 
rent  to  be  behind  by  the  space  of  a  weeke  after  any  day  of  pay*>  &  GrMge^cut. 
meot,  &c.  in  this  case  the  feoffor  needeth  not  demand  it  on  the   167. 17I. 
feast  day,  but  the  uttermost  time  for  the  demand  is  a  convenient  aoH.  6.  30, 31. 
time  (as  hath  been  said)  before  the  last  day  of  the  week,  unlesse  ^  ^*  7-  3* 
before  that  the  feoffee  meet  the  feoffor  upon  the  land  and  tender 
the  rent  as  is  aforesaid  (3). 

If 


( 1)  For  the  difference  of  the  dem&nd  to  be  made  in  case  of  a  re-^try  to  avtoid 
an  estate,  or  the  forfeiture  of  a  sum  nomine  pcena;  and  of  the  demand  to  Im 
made  in  case  of  an  entry  to  distrain,  see  before  144.  a. 

(s)  Yet  the  rent  is  not  due  till  the  last  minute  of  the  natural  day;  ferif 
the  lessor  dies  after  sun^set  and  before  midnight,  the  rent  shall  go  to  the  heir 
and  not  to  the  executors.  1  &iund.  287,  Salk.  578.  (Note  to  the  toidf^ 
edUion.) — [Note  87.] 

(3)  For  there  is  a  material  difference  between  a  reserva^on  of  a  rent  payable 
on  a  particular  day,  or  within  a  certain  time  after,  and  a  reservation  of  a  reat 
payable  at  a  certain  day,  with  a  condition  that  if  it  be  behind  by  the  space 
of  any  given  time,  the  lessor  shall  enter.  In  both  cases,  a  tender  on  the  first* 
or  last  day  of  payment,  or  on  any  of  the  intermediate  days,  to  the  lessor  him- 
•d^  either  Upon,  or  out  of  the  land,  is  good.    But,  in  the  former  case,  it  is 

sufficient. 
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Mich.  40  &  41.  1^  ^  ^^^^  ^  granted  payable  at  a  certaine  day,  and  if  it  be  be- 
£ti2.interStauly  hind  and  demanded  that  the  grantee  shall  distreine  for  it,  in  this 
&  Read.  case  the  grantee  need  not  demand  it  at  the  d^ ;  but  if  he  demand 

Lib.  7.  fo.  a8.      jj  ^^  g,jy  ^j^^jg  gf^P  1,^  g|j|jj  distreyne  for  it,  ror  the  grantee  hath 
atin  e  s  case,    ^i^^^i^  ^  ^[^  ^^1^^  ^^  demand  it  when  he  will  to  inable  him  to 
distrebe. 

8  H.  7. 7.  b.  "  And  them  in  his  former  estate  to  have,  Sfc"    Regularly  it  is 

true  that  he  that  entreth  for  a  condition  broken  shall  be  seised  in 
his  first  estate,  or  of  that  estate  which  he  had  at  the  time  of  the 
estate  made  upon  condition,  but  yet  this  fayleth  in  many  cases. 
4  H.  6. 9.  lib.  8.       1.  In  respect  of  impossibility.     As  if  a  man  seised  of  lands  in 
fo-  43*  44-  the  right  of  his  wife  maketh  a  ieoffinent  in  fee  by  deed  indented^ 

Whittinghain's  ^^^^  condition  that  the  feoffee  should  demise  the  land  to  the  feoffor 
.  jiJ  ^  5  3  for  his  life,  &c,  the  husband  dieth,  the  condition  is  broken,  in  this 
(Post  397.  b.)    case  the  heire  of  the  husband  shall  enter  for  the  condition  broken, 

but  it  is  impossible  for  him  to  have  the  estate  that  the  feoffor 
'  had  at  the  time  of  the  condition  made:  for  therein  he  had  but  an 
eistate  in  the  right  of  his  wife,  which  by  the  (A)  coverture  was  dis* 
solved.  And  therefore  when  the  heire  hath  entred  for  the  condi* 
tion  broken  and  defeated  the  feoffinent,  his  estate  doth  vanish,  and 
presently  the  state  is  vested  in  the  wife.  j 

(A)  The  toA  Aould  be  read,  it  $eem$,astfhrd  Ccke  had  taid,  wi\ich  by  the  determiiiatioii 
of  the  coTcrtore. 

wifficient,  if  the  lessee  attend  on  the  first  day  of  payment,  at  the  proper  place; 
and,  if  the  lessor  do  not  attend  there  to  receive  the  rent,  the  condition  is 
saved.  In  the  latter  case,  to  save  the  lease,  it  is  not  sufficient  that  the  lessee 
attends  on  the  first  day  of  pa3rment,  for  he  must  equally  attend  on  the  last 
day.  10  Rep.  129.  a.  Plow.  70.  a.  b.  and  Cropp  v.  Hambleton,  Cro.  Eliz.  48. 
— It  is  to  be  observed,  that  it  was  once  doubtea,  whether  proof  of  actual  entry 
and  caster  was  necessary  in  ejectment,  brought  on  breach  of  a  condition  of 
re-entry. — It  was  afterwards  settled,  that  it  was  not,  but  tliat,  notwithstanding 
the  confession  of  tlie  re-entry,  the  demand  of  the  rent  must  be  proved.  Anon. 
1  Vent.  248. — Little  v.  Hcaton,  2d  Lord  llaym.  750,  and  ist  Salk.  259,  and 
see  3  Burr.  i8y6, 1897.  But  now,  by  the  4  Geo.  2.  c  28,  sect.  2,  landlords  or 
lessors,  having  a  right  by  law  to  re-enter,  for  non-payment  of  rent,  may,  without 
any  formal  demand,  or  re-entry,  serve  a  declaration  in  ejectment  for  the  re- 
covery of  the  demised  premises;  and  shall  recover  judgment  and  execution, 
in  the  same  manner  as  if  the  rent  in  arrcar  had  been  lawfully  demanded,  and 
re-entry  made.  And  if  the  lessee  or  tenant  permits  execution  to  be  executed 
on  such  judgment,  without  paying  the  rent  and  arrears,  and  full  costs,  and 
without  filing  any  bill  or  bills  for  relief  in  equity,  within  six  calendar  months 
after  such  execution  executed,  he  shall  be  barred  and  foreclosed  from  all  relief 
in  law  or  equity,  except  by  writ  of  error  for  reversal  of  such  judgment. — By  the 
same  statute,  sect.  4^1,  if  die  tenant,  at  any  time  before  the  trial  in  ejectment, 
pays  or  tenders  to  the  lessor  or  landlord  the  whole  rent  in  arrear,  with  the 
costs,  or  pays  such  arrears  and  costs  into  court,  the  proceedings  in  ejectment 
shall  cease,  and  the  tenant  shall  be  relieved  in  equity,  and  hold  the  lands 
demised  according  to  the  old  lease,  without  any  new  lease.  In  Archer  v.  Snapp, 
Andr.  341,  lord  chief  justice  Lee  observes,  that  both  the  courts  of  law  and 
the  courts  of  equity  had,  previous  to  this  statute,  exercised  a  discretionary 
power  of  staying  the  lessor  from  proceeding  at  law,  in  cases  of  forfeiture  for 
non-payment  of  rent,  by  compellmg  him  to  take  the  money  really  due  to  him. 
The  same  observation  is  made  m  Bull.  Ni.  Pri.  97.  See  2  Salk.  597.  8  Mod.  345. 
10  Mod.  383,  and  2  Vern.  103.  1  Wilson  75.  2  Stra.  900.  So,  in  a  cessavit, 
the  defendant,  by  tendering  the  arrears,  and  giving  security,  might  free  himsel£ 
See  Pigot  on  Com.  Rec.62. — [Note  88.] 
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s.  Id  respect  of  necessity.  If  Cestui/  que  use  after  the  statute  of 
R.  3.  and  before  the  statute  of  27  //.  8,  had  made  a  feofiment  in 
fee  upon  condition,  and  after  had  entred  for  the  condition  broken ; 
in  this  case  he  had  but  an  use  when  the  feoffinent  was  made,  but 
now  he  shall  be  seised  of  the  whole  state  of  the  land.  So  that  as 
in  the  former  case,  the  ancestor  had  somewhat  at  the  making  of 
the  condition,  and  the  heire  shall  have  nothing  when  he  hath 
entred  for  the  condition  broken,  so  in  this  case  the  feoffor  had  no 
estate  or  interest  in  the  land  at  the  time  of  the  condition  made, 
but  a  bare  use;  yet  after  his  entrie  for  the  condition  broken  he 
shall  be  seised  of  the  whole  state  in  the  land,  and  that  also  for 
B^cessitie,  for  by  the  feofiment  in  fee  of  Cestuy  que  use,  the  whole 
estate  and  right  was  devested  out  of  the  feoffees.  And  therefore 
of  necessitie  the  feoffor  must  gain  the  whole  estate  by  his  entrie 
for  the  condition  broken. 

Tenant  in  speciall  tail  hath  issue,  and  his  wife  dieth,  tenant  in 

taile  maketh  a  feoffment  in  fee  upon  condition,  the  issue  dieth, 

the  condition  is  broken,  the  feoffor  re-enters,  he  shall 

rSOSTI  ^  ^*^^  ^"'  *"  estate  for  life,  as  tenant  in  taile  apres 

Lb    11  J^^^^^I/  ®^  ^"®  extinct  by  the  re-entry,  and  yet  he  (8  Rqi.  43, 44.) 

nad  an  estate  taile  at  the  time  of  the  feoffment,  and  that 
also  for  necessity. 

3.  In  some  cases  the  feoffor  by  his  re-entry  shall  be  in  his  for-  (Anto  103.  a.) 
mer  estate,  but  not  in  respect  of  some  collaterall  qualities.  As  if 
tenant  by  homage  ancestrell  maketh  a  feoffement  in  fee  upon  con- 
dition, and  entreth  upon  the  condition  broken,  it  shall  never  be 
holden  by  homage  ancestrell  again.  And  so  it  is  if  a  copihold 
escheate^  and  the  lord  make  a  feoffement  in  fee  upon  condition, 
and  entreth  for  the  condition  broken.  And  the  reason  in  both 
diese  cases  is,  for  that  the  customc  or  prescription  for  the  time  is 
interrupted. 

( 1 )  jLord  and  tenant  by  fealty  and  rent,  the  lord  is  in  seisin  of  15  Ajs.  is. 
hb  rent,  the  lord  granteth  his  seignory  to  another  and  to  his  heirea  (4  ^^P-  9- 1>) 
upon  condition,  Uie  tenant  attometh  and  payeth  his  rent  to  the 
grantee,  the  condition  is  broken^  the  lord  distreineth  for  his  rent, 
and  rescous  is  made,  he  shall  be  in  his  former  estate,  and  yet  the 
former  seisin  shall  not  enable  him  to  have  an  assise  without  a  new 
seisin. 

If  tenant  in  taile  make  a  feoffment  ia  fee  upon  condition,  and  8  H.  7. 7. 
dieth,  the  issue  in  taile  within  age  doth  enter  for  the  condition 
broken,  he  shall  be  first  in  as  tenant  in  fee  simple  as  heire  to  his 
father,  and  consequently  and  instantly  he  shall  be  remitted.  But. 
if  the  heire  be  of  full  age,  he  shall  not  be  remitted,  because  he 
might  have  had  hisjormedon  against  the  feoffee,  and  tfie  entrie  for  (^^**  35o-  **•) 

the 


(1)  This  is  seemingly  contradicted  by  the  authorities  cited  in  the  margin. 
In  that  taken  from  lord  Coke's  Reports,  it  is  said,  that  "  If  the  lord  grants  his 
"  seignory  on  condition,  and  the  tenant  pays  the  rent  to  the  grajitee,  and 
'*  afterwards  the  condition  is  broken,  and  the  lord  distrains  for  the  services, 
"  upon  rescous  made  he  shall  have  assise,  for  the  seisin  before  is  sufficient." — 
The  case  reported  in  the  margin  from  the  Book  of  Assises  is  to  the  same  effect. 
But  it  is  to  be  observed,  that,  when  the  lord  distrains,  his  distress  amounts  to 
a  new  entry.  This  may  serve  to  reconcile  the  apparent  contradiction,  in  this 
instance,  between  the  Commentary  and  the  auuorities  cited  in  the  margin. 
-[Note  89.] 
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the  coDdidon  it  Ub  own  act;  but  moise  shall  be  said  hereof  in  his 

proper  place  in  the  Chapter  of  Remitter. 
ft  H.  6. 4.  If  a  man  make  a  feomvent  in  fee  of  Blacke  Acre  and  White 

(tBoHAbr.       ^^^  upon  condition>  Ac  and  for  breach  tliereof  that  he  shall 
^^^'^  enter  into  Blacke  Acre^  this  is  good. 

43  A8t.47.  If  tenant  for  life  make  a  feoffinent  in  fee  upon  condition,  and 

13  £.  4. 4.  entreth  for  the  condition  broken,  he  shall  be  tenant  for  life  again, 

a  H.  5. 7-  b.       but  subject  to  a  forfeiture,  for  the  state  is  reduced,  but  the  for- 
uH'i%       feiturei.  not  purged  («). 

16  Aas.  47.       (1  BoU.  Abr.  856.        Post.  359.  a.) 

Sect. 


(2)  It  may  be  further  observed,  ist.  That  as  the  entrv  of  the  feoffor  on  the 
feoffee  for  a  condition  broken  defeats  the  estate  to  which  the  condition  was 
annexed,  so  it  defeats  all  rights  and  incidents  annexed  to  that  estate,  as  dower, 
ice.  and  all  the  mesne  incumbrances  of  the  feoffee.  See  1  Roll.  Abr.  474. 
sdly^  That  every  condition  must  defeat  the  entire  estate,  and  that  a  condition 
cannot  be  so  framed,  as  to  make  one  and  the  same  estate  in  any  lands  cease 
as  to  one  person,  and  remain  as  to  another,  or  cease  for  one  time,  and  revive 
afterwards.  6  Rep.  40.  b.  41.  a.  3dly,  That  a  condition  annexed  to  land, 
cannot  be  apportioned  by  any  of  the  parties  themselves,  so  as  to  become  void 
as  to  one  part  of  the  land,  and  to  remain  good  as  to  the  other.  Thus,  in  the 
case  cited  by  lord  Coke,  4  Rep.  iso.  a.  b.  a  lease  was  made  for  twenty-one 
years,  of  three  manors,  rendering  rent  for  manor  ^.61.  for  manor  B.  5I.  and 
for  manor  C  lol.  to  be  paid  on  a  place  out  of  the  land,  with  a  condition  of 
re-entry  into  all  the  three  manors,  for  default  of  payment  of  the  rents.  The 
lessor  granted  the  reversion  of  part  of  manor  A,  to  one  and  his  heirs ;  and 
afterwards  granted  the  reversion  of  anotlier  part  to  another  and  his  heirs:  it 
was  adjudged,  that  the  second  grantee  should  not  enter  for  the  condition 
broken,  because  the  condition  was  entire,  and,  by  the  severance  of  part  of 
the  reversion,  was  destroyed  in  all.  But  a  condition  may  be  apportioned  by 
act  in  law.  See  the  instance  put  by  lord  Coke,  post.  215.  a.  4th]y,  That 
part  of  a  condition  may  be  good,  and  another  part  of  it  may  be  void  in  law: 
as,  if  a  person  makes  a  gift  in  tail  to  die  donor*s  eldest  son,  remainder  to  his 
youngest  son  in  tail,  with  a  condition  that,  if  the  eldest  son  alien  in  fee,  hia 
estate  shall  cease,  and  the  lands  should  remain  to  the  second  son  in  tail;  that 
part  of  the  condition  which  prohibits  the  alienation  made  by  tenant  in  tail, 
IS  good  in  law,  but  that  part  of  it,  which  says  that,  upon  such  alienation,  the 
lands  shall  remain  over,  is  void,  and  the  donor  may  re-enter.  See  Litt.  Sections 
720,  721,  722,  723,  and  the  Commentary  page  379.  b.  And  see  post  223.  b. 
note  1.  379.  b.  note  i.  5thly,  That,  if  ^.  be  tenant  for  life,  remainder 
in  contingency,  remainder  to  B.  in  tail,  and  A,  before  the  contingency 
happens,  surrender  his  estate  to  B.  his  surrender  bars  the  contingent  re- 
mainder. But,  if  he  surrenders  on  condition,  and  before  the  contingency 
happens,  the  condition  is  broken,  and  A.  enters  on  the  estate,  the  contin- 
gent remainder  is  revived.  See  Thompson  v.  Leach,  1  Lord  Raym.  313. — 
[Note  90.] 
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Sect.  326. 


7*^  the  same  manner  it  is  if  lands  be  given  in  taile,  or  let  far  terme  of 
life  or  *  ofyeares,  upon  condition  (sur  +  condition),  ^c, 

^*  Upon  condition,  S^cJ*    This  implyeth  the  fleverall  kinds  of 
conditions  in  deed  before  specified. 


Sect  327. 


JiUT  where  a  feoffment  is  made  of  certaine  lands  reserving  a  cei^ 
taine  rent,  %  ^c.  upon  such  condition,  that  if  the  rent  be  behindf 
that  it  shall  be  lawfullfor  the  feoffor  and  his  heires  (que  §  bien  lirroit 
al  feoffor  et  ||  ses  heires)  to  enter,  **  and  to  hold  the  land  untill  he  be 
satisfied  or  payed  tlie  rent  behind,  S^c.  in  this  case  if  the  rent  be  behind, 
and  the  feoffor  or  his  heires  enter,  the  feoffee  is  not  altogether  excluded 
fivm  this  (le  feoffee  n'est  pas  exclude  cfe  ceo  tout  4-  net),  but  the  feoffor 
shall  have  and  hold  the  land,  and  thereof  take  the  profits,  until  he  be  satis^ 
jfEa((taDqae  44  il  soit  satisfie)  of  the  rent  behind;  and  when  he  is  satisfied, 
then  may  the  feoffee  re-enter  (donc[ue  poit  ie  feoffee  j?!'  re-entrer)  into  the 
same  land,  and  hold  it  as  he  held  it  bgvre  (et  ceo  tener  ||  ||  come  il  tenoit 
a  devant).  For  in  this  case  the  feoffor  shall  have  the  land  (le  feofibr 
avera§§la  terre)  but  in  manner  as  for  a  distresse,  until  he  be  satisfied 
(tanque  *!*  il  soit  satisfie)  of  the  rent,  Sfc.  though  (coment  ft  que)  he 
fake  the  profits  in  the  meane  time  "^X  to  his  own  use,  S^c. 

<<  JND  to  hold  the  land  untUl  he  he  satisfied  or  payed  the  rent  Vid«Sect  339. 
-"  hehinde,  8^r    By  this  it  is  implyed,  that  if  such  a  feoffinent  ^^^'^^^ 
be  made,  resenrmg  (h)  (for  example)  8  markes  rent  at  the  feast  ^o^Qrauio.  ^* 
of  Easier,  widi  such  a  condition  as  is  afore  said,  the  feoffor  at  the  pi.  Com.  524. 
&aBt  day  demands  the  rent,  the  feofifee  paieth  unto  him  6  markes  p]  90  £.  3.  tit 
paicdl  of  the  rent,  the  feoffor  entreth  mto  the  lands  and  taketh  coTenant  3. 
tke  profits  towards  satii&ction.     Afterwards  the  feoffee  doth 

tender 


^  for  terme  added  in  L.  and  M.  and 
Roh. 

t  tiel  added  in  L.  and  M*  and  Roh. 

X  8fc.  not  in  L.  and  M. 

§  il  added  in  L.  and  M. 

H  a  added  in  L.  and  M. 

^*  into  the  land  hdd  of  them  in  L. 
andM. 

4-  de  added  in  L.  and  M.  and  Roh* 

-U  que  added  in  L.  and  M.  and 
Boh. 


It  re-entrer— entre  in  L.  and  M. 
and  Roh. 

II II  come — coment  in  L.  and  M.  and 
Roh. 

§§  aveiia  la  tehre«-ceo  aver  in  L. 

and  M.  and  Roh. 

♦!•  que  added  in  L.  and  M.  and 
Roh. 

ft  que  not  in  L.  and  M.  or  Roh. 

h.  to  his  own  use  not  in  L.  and  M. 
or  Aob. 


202. b.  203.  a.]  Of  Estates  L.3.  C.5.  Sect.  327. 

tender  the  two  markes  residue  of  the  rent  to  the  fcofFer 

upon  the  land,  who  refuseth  it.    It  cc^  hath  been  ad-  ["20371 

judged  that  the  feoffee  upon  the  refusal  may  enter  into  I     «    J 

the  land  ( i ) ;  for  when  the  feoffor  is  satisfied  either  by 

perception  of  the  profits  or  by  payment  or  tender  and  refusal!,  or 

partly  by  the  one  and  partly  by  the  otiier,  the  feoflee  may  re-enter 

(Autrement  in     into  the  land.     And  this  is  within  tlie  words  of  Littletoiij  viz. 

casede  obliga-    (untill  he  be  satisfied.)     And  albeit  tlie  feoffor  had  accepted  part 

*^  °|*^*^*  "*""  of  his  rent,  yet  he  may  enter  for  the  condition  broken,  and  retain 

PI.  inA\  the  land  untill  he  be  satisfied  of  the  whole.     All  which  is  worthy 

of  observation. 

"  For  in  this  case  the  feoffor  shall  have  the  land  but  in  manner  as 
(Sid.  aaa.  a6a.  Jbr  a  distresses  until  he  be  satisfied  of  the  rent,  S^c"  By  this  it  ap- 
344.  Plow.  594.  peareth  that  the  feoffor  by  his  re-entry  gainetli  no  estate  of  free- 
**•)  nold  (a),  but  an  interest  by  the  agreement  of  the  parties  to  take 

the  profits  in  nature  of  a  distresse.  And  therefore  if  a  man 
maketh  a  lease  for  life  with  a  reservation  of  a  rent,  and  such  a  con- 
dition, if  he  enter  [upon]  the  condition  broken,  and  take  the  profits 
of  the  land  quousque^  Sfc.  he  shall  not  have  an  action  of  debt  for 
the  rent  arere^  for  that  the  freehold  of  the  lessee  doth  continue^, 
[c]  2  E.  3.  fo.  7.   and  therefore  the  booke  [c]  that  seemeth  to  the  contrary  is  false 

printed,  and  the  true  case  was  of  a  lease  for  yeares,  as  it  appear- 
eth  aflerwards  in  the  same  page  of  the  leafe. 

But  herein  also  a  diversity  worthy  the  observation  is  implyed, 
viz.  If  a  man  make  a  lease  for  yeares,  reserving  a  rent  with  a  con* 
dition,  that  if  the  rent  be  behind,  that  the  lessor  shall  re-enter  and 
take  the  profits  untill  thereof  he  be  satisfied,  there  the  profits, 
shall  be  accounted  as  parcell  of  the  satisfaction,  and  during  the 

30  £.  3. 7.         time  that  he  so  taketh  the  profits  he  shall  not  have  an  action  of' 
Vid.  sembUble.    debt  for  the  rent  for  the  satisfaction  whereof  he  taketh  the  profits. 
ft7  H.  8. 4.         gy^  If  ^j^g  condition  be  that  he  shall  take  the  profits  untill  th« 

31  As? PI.  26.  feoffor  ( A )  be  satisfied  or  paid  of  the  rent,  without  saying 
Vid.  le  statute  (thereof)  or  to  the  like  effect,  there  the  profits  shall  be  accounted 
deMcrton  ca.  no  part  of  the  satisfaction  but  to  hasten  the  [lessor]  (B)  to  pay  it, 
^h*"^^*^^'^''^  and  as  Littleton  here  saith,  that  untill  he  be  satisfied  he  shall  take 
onod  inde  per-    ^^®  profits  in  the  mean  time  to  his  own  use  (3). 

cipere  possint  duplicein  valorem,  &c.     Et  c.  7,  without  this  word  (inde)    (See  ant.  8a.  b.) 


(A)  The  word  feoffor,  jcfms  to  be  here  inserted  for  lessor.     See  Mr.  JUtso's  Intr.  p.  1 19. 

(B)  Instead  of,  lessor,  it  sfwuld  be  lessee,  as  it  seems.    See  Mr,  Ritio's  Intr.  p.  119. 


Sect. 


( 1 )  But  there  must  be  a  previous  actual  demand,  in  the  same  manner  as 
where  the  condition  is  general.  Hob.  8a.  133.  Hobart  was  of  opinion,  that 
the  feoffor,  to  entitle  himself  to  enter  by  way  of  penalty,  sliould  demand  the 
rent  not  only  on  the  day  when  it  became  due,  but  on  the  day  after.  Hob.  208. 
— [Note  91.] 

(2)  This  is  so,  though  the  condition  be,  that  the  feoffor,  his  heirs  and  as- 
signs, may  enter ;  and  his  interest  goes  to  his  executor.  But  he  may  maintain 
an  ejectment.    1  Saun.  112.     1  Sid.  344,  345.  T.  Raym.  135.  158.— [Note  92.] 

(3)  Care  must  be  taken,  with  respect  to  conditions,  or  powers  of  entryj 
to  distinguish  between  a  general  condition  that  the  lessor  shall  re-enter;  a 
special  condition  that  he  may  enter  and  hold  until  payment  or  satisfaction ; 
and  a  power  of  entry,  limited  by  way  of  use.     I.  A  general  condition  that  the 

'^  lessor 


L.5.  C.5.  Sect. 328.       upon  Condition.  [203.  a. 


Sect.  328. 


j^LSO,  diners  words  (amongst  others  [enter  ||  ||  atiters]  )  there  fte,  which 
by  Virtue  of  themad^es  make  estates  upon  condition ;  one  is  the  word 


(sub  c^ndfe.)  <iin  est  le  Mrol  §§  sub  conditione):  as  if  A.  infeoffe  B.  of 
cettaine  kMl,  to  have  aHa  to  hold  to  the  said  B.  and  his  heires^  upon  con-^ 
4iiion  (9ub  *  conditione)^  that  the  said  B.  and  his  heires  do  pay  or  cause 
to  be  paid  to  the  aforesaid  A.  and  his  heires  yearety  such  a  rent,  4rc.  In 
this  case  without  any  more  saying  the  feojffee  hath  an  estate  upon  con^ 
i&Yton. 

HERE 

»lw  added  in  L.  and  iWf.  and  Roh,        *  ist&  added  in  X«  and  M*   and 
hA  e&ndiHone — de  condition  in    tloh, 
L.  Mid  M.  atid  Itoh. 

.    • .__ ,  ■  ,  •  "  •   ■    , 


itMl  fVHfyilar  is  tlie  subject  of  the  fere^ing  Si^ion.    II.  A  special  con-' 
dWbfi  that  he  rmy  entVhy  n  the  subject  (^the  present  Section.     The  diMinctibn 
iHien  the  nrofits  taken  by  the  lessor  after  entry  aire,  and  irhen  they  are  hot,  to 
be  in  satasiaction  of  the  rent,  is  not  admitted  in  equity,  for  the  courts  of  equity 
will  ahrays  make  the  lessor  account  to  the  lessee  fbr  the  profits  of  the  estate, 
during  toe  time  of  his  being  in  possession  of  it,  and  decree  him,  after  he  is 
satisfied  the  rent  in  arrear,  and  the  costs,  charges  and  expenses  attendmg  hia 
entry  and  detention  of  the  lands,  to  give  up  the  possession  to  the  lessee,  and 
dJhiji  and  pay  him  the  surplus  of  the  profits  of  the  estate  and  the  money 
anHMdiereby*     liJ^Apo^oeroftntrylimitedhi^wayofuse.    This  takes  iti 
slbd  ftpin  the  Statute  etUses ;  a%  if  ii.  by  feofiment,  lease  and  release,  fine, 
4r  common  recovery,  conveys  an  estate  td  C.  and  his  heirs,  to  the  use,  intent, 
and  purpose,  that  B»  may  receive  out  of  the  lands  so  conveyed  a  certain 
liiatil  sum ;  and  to  this  further  use,  intent,  and  purpose,  that  if  such  annual 
Sum,  or  an^  part  of  it,  be  unpaid  by  a  certain  time,  it  shall  be  lawful  for  B» 
and  his  assigns  to  enter  upon,  and  hold  possession  of  the  land,  and  receive  the 
rents  and  profits  of  it,  until  the  arrears  are  satisfied:  here,  as  soon  as  the  rent 
h  in  arrear,  an  use,  which  is  served  out  of  the  original  seisin  of  the  feofiee, 
e,  cottusee  or  recoveror,  springs  up  and  vests  in  the  person  to  whom  the 
is  gived.     This  use  is  immediately  transferred  into  possession  by  the 
•    He  has  consequently  a  right  to  take  and  keep  that  possession  till 
Ae  purpoae  for  which  it  is  executed  is  satisfied,  and  then  the  use  determines. 
Ijr  virtue  of  this  estate  he  may  make  a  lease  fbr  yean  to  try  his  title  in  eject- 
lamt,  either,  to  obtain  the  possession  of  the  lands,  if  it  be  withheld  from  him, 
%  10  restore  it,  if  it  be  disturbed  or  divested;  and  if  he  assigns  the  annual 
am,  this  right  of  entry,  and  perception  of  the  rents  and  proms  of  the  lands 
^fed  with  the  payment  of  it,  passes  with  it  to  the  assignee.     But  a  dis- 
|iMttioti  must  be  made  between  this  case  and  that  of  a  grant  of  a  rent  to  be 
^Bg  out  of  certain  lands,  with  a  proviso,  declaration  or  covenant,  that  if 
4e  rent  be  in  arrear,  the  grantee  may  enter,  &c.     Here  there  is  no  seisin  in 
^  person,  oat  of  which  an  use  can  arise  to  the  grantee  on  non-payment  of 
Parent ;  and  therefore  possession  is  not  in  him  till  he  makes  an  actual  entry. 
*|t  SB  intereaf  vests  in  him  when  the  rent  becomes  in  arrear,  and  he  may  re- 
^  il  into  posseSMn  by  ejectmenti    See  Havergill  v.  Hare,  Cro.  Jae.  510. 
VRotL  Rep.  la.  Peph*  126. 147.  3  |lttlstr.  350.  Jemmot  t«  Cowley,  Sid.  as3- 
^•344»  RoTnsk  1^0. 158.  Somiia^Note  93.] 
Vol.  U.  L 


SOS;  a;  203.  b.]  Of  Estates        L.  3.  C.'S.  Sect.  329. 

Sub  Con-  IT  E  R  £  in  this  and  the  next  two  Sections  Littleton  doth  put 
ditione.  four  examples  of  words  that  make  conditions  in  deed :  and 

**  ft™*  ^&%'       ^^^^  ^  conditions    This  is  die  most  expresse  and  proper  con- 
la  H  4.      '^   dition  in  deed^  and  therefore  our  author  beginneth  with  it, 

Entur  Cong.  57.      29  Ass.  7.      33  Ass.  11.      40  Ais.  13.      Bracton  ubi  supra.      Fleta 
lib.  4,  ca.  Q.      Brit.  cap.  36*  Sc  ubi  supra. 

VicL  Sect.  3?5-        «  Such  rent,  Sfc.*'    (^  This  (Sfc.J  implieth  any  other  rgOSTl 

rent  or  sum  in  grosse,  or  any  collaterall  condition  what-  I     k    j 
soever,  either  to  be  performed  by  the  feoffee  (whereof 
our  author  hereputteth  his  case)  or  by  the  feoffor,  and  extendeth. 
to  -all  kinds  of  conditions  in  deed,  before  specified. 

Sect.  329. 

j4  LSOfif  the  words  were  such  (si  les  f  parols  fueront-  tielx),  Prtwided 
alwaies  (Proviso  semper),  that  the  aforesaid  B.  do  pay  or  cause  to  be 
P^^d  to  tlie  aforesaid  A.  siuih  a  rent,  8^c.  or  these,  So  that  (Ita  quod)  the 
wd  B.  do  pay  or  cause  to  be  paid  to  the  said  A.  such  a  rent,  S^c.  in  these 
cases  without  more  sayir^,  the  feoffee  hath  but  an  estate  upon  condition 
(le  feoffee  |[  n'ad  estate  forsque  sur  condition) ;  so  as  if  he  doth  not  per^ 
forme  the  condition^  the  feoffor  and  his  heires  may  enter,  S^c. 

Pronjd.  md.  ^  J>ROVIDED  altoaies,  (Proviso  semper),  that  the  qforesaii 

Sect.  S30.  Dier.  -^      B.  do  pay,  8fC." 

^h'b  M.*^  Our  author  putteth  his  case  where  b proviso  commeth  alone. 

Vr.    13  H.  4!^'  -^^  so  it  is  if  a  man  by  indenture  letteth  lands  for  yeares,  pro- 

Entre  Cong.  57.  vided  alwaies,  and  it  is  covenanted  and  agreed  between  the  taUt 

Seignior  Crom-  parties,  that  the  lessee  should  not  alien,  and  it  was  adjudged  that 

wcU'i  case,  lib.  ^{g  ^ag  a  condition  by  force  of  the  proviso,  and  a  covenant  by 

2^1".  "ii'H.  9.  *■»"=«  «f  *"^  °^"  '^"'•ds  ( 1 ) . 

tit  condition.    Br.  lib.  8.  89.  Frances'  caic.    (2  Rep.  70.  b.) 

This 
t  parols — condicions  in  L.  and  M,        J  n'ad — ad  in  L,  and  AL 
and  Roh, 


(1)  Ace.  1  Roll.  Abr.  410.  L.  30,  though  it  stands  indifferent  whether  it  be 
the  speaking  of  the  grantor  or  grantee :  for  in  that  case  it  shall  be  referred 
to  the  grantor,  as  no  condition  can  be  reserved  or  made,  but  on  the  part  of 
the  donor,  lessor,  or  feoffor.  Dyer  6.  And  it  is  immaterial  in  what  part  of 
the  deed  the  word  proviso  stands,  and  tliough  there  be  covenants  before  or 
after.  2  Rep.  70,  71.  1  Roll.  Abr.  407.  Dyer  311.  But  when  it  does  not 
introduce  a  new  clause,  and  only  serves  to  qualify  or  restrain  the  generality  of 
a  former  clause,  it  is  not  a  condition.    Moore  307,  707. 

We  should  carefully  distinguish  between,  I.  A  condition,  II.  A  remainder, 
III.  And  a  conditional  limitation.  IV.  It  may  also  be  proper  to  notice,  in  this 
place,  the  ^ct  of  a  condition,  defeating  the  estate  of  a  tenant  to  the  pracipe  in  a 
reco/very. 

L  We  have  seen  that  a  condition  defeats  the  whole  estate ;  that  none  but  the 
donor  or  the  heir  can  take  advantage  of,  or  enter  for,  the  breach  of  it ;  and 
that,  when  he  enters,  he  is  in  as  of  his  old  estate.  Such  is  the  case  put  by 
Littleton,  of  a  feofiment  in  fee,  reserving  a  yearly  rent,  with  a  condition  that, 
if  the  rent  be  behind,  it  shall  be  lawful  for  the  feoffor  and  his  heirs  to  enter. 

XL  A  remainder  is  defined  by  lord  Coke,  ant..  143,  to  be  "a  renmant  of  an^ 

"  estate 


L.3.C. 5.  Sect 329.         upon  Condition.  [203.b. 

This  word  proviso  shall  be  also  taken  as  a  limitation  or  qualifi- 
cation, as  hereafter  in  his  proper  place  shall  be  said.     And  some- 
time it  shall  amount  to  a  covenant.     All  which  do  appear  by  the  r«j  ^..^  3  ,^^. 
authorities  in  the  margent  *.  dec. 

For 


**  estate  in  lands  or  tenements,  expectant  on  a  particular  estatei  created 
"  together  with  the  same,  at  the  same  time;"  so  that  it  waits  for,  and  only^ 
takes  efiect  in  possession  on,  the  natural  expiration  or  determination  of  the 
first  estate;  as,  if  a  man  limi&  an  estate  to  A.  for  life,  and  aflcr  his  decease  to 
B,  in  fee,  this  is  a  remainder:  it  does  not  defeat,  but  it  expects  the  natural' 
end  and  expiration  of  the  first  estate  limited  to  A.  for  his  life ;  and,  when  tliat 
event  happens,  not  the  heir,  but  a  stranger  has  the  advantage  of  it. 

III.  A  conditional  limitation  partakes  of  the  nature  both  of  a  condition  and 
a  remainder.     It  is  to  be  observed,  that  at  the  common  law,  whenever  either 
the  whole  fee,  or  a  particular  estate,  as  an  estate  for  life,  or  in  tail,  was  first 
limited,  no  condition  or  other  quality  could  be  annexed  to  this  prior  estate^ 
which  would  have  the  double  effect  of  defeating  tlie  estate,  and  passing  the 
land  to  a  stranger:  for,  as  a  remainder,  it  was  void,  being  an  abridgment  or 
defeasance  of  the  estate  first  limited ;  and,  as  a  condition,  it  was  void,  as  no 
one  but  the  donor  or  the  heirs  could  take  advantage  of  a  condition  broken, 
and  the  entry  of  die  donor  or  his  heirs  unavoidably  defeated  the  livery,  upon 
which  the  remainder  depended.     On  these  principles,  it  was  impossible,  by 
the  old  law,  to  limit  by  aecd,  if  not  by  will,  an  estate  to  a  stranger,  upon  any 
erent  which  went  to  abridge  or  determine  an  estate  previously  limited.     But 
the  expediency  and  utility  of  such  limitations,  assisted  by  the  revolution  ef- 
fected m  our  law  by  the  statute  of  uses,  at  length  forced  them  into  use,  ia 
spite  of  the  maxim  of  law,  that  a  stranger  cannot  take  advantage  of  a  con- 
di'tioD.    These  limitations  are  now  become  frequent,  and  their  mixed  nature 
his  giyen  them  the  appellation  of  conditional  limitations :  they  so  far  partake 
of  the  nature  of  conditions,  as  they  abridge  or  defeat  the  estates  previously 
innited;    and  they  are  so  far  limitations,  as,  upon  the  contingency  taking 
place,  the  estate  passes  to  a  stranger.     Such  is  the  limitation  to  A.  for  life, 
ia  tail,  or  in  fee,  provided,  that  when  C.  returns  from  Rome,  it  shall  from 
thenceforth  remain  to  the  use  of  B.  in  fee.     See  mr.  Fearne*s  Essay  on  Con- 
tingent Remainders,  6  ed.  p.  9.     Of  late,  however,  it  has  been  frequently 
argu«d,  that  the  difference  between  a  remainder,  and  what  is  generally  under* 
stood  by  a  conditional  limitation,  is  merely  verbal.     See  10  Mod.  Rep.  423; 
mr.  Douglas's  note  to  page  727,  of  his  Reports,  and  mr.  Fearne's  reply  in  the 
kttt  edition  of  his  Essay,  6  ed.  p.  15. 

IV.  In  addition  to  what  has  been  mentioned  in  the  concluding  note  on 
S03.  b.  respecting  the  principle,  that,  when  a  feoffor  enters  for  a  condition 
broken,  he  is  in  as  of  his  former  estate, — ^itmay  be  observed,  that,  when  a  tenant 
for  life  joins  with  a  remainder-man  in  suffering  a  common  recovery,  it  is  some- 
times practised,  as  a  precaution  against  letting  in  the  incumbrances  of  the 
lemainder-man,  to  annex  a  condition  to  the  estate  of  the  bargainee  or  releasee^ 
mho  is  made  tenant  to  the  pf-acipe,  on  the  non-performance  of  which  his  estate  is 
to  become  void.  For,  if  A.  be  tenant  for  life,  with  remainder  in  tail  to  B.  and 
B.  executes  leases,  confesses  judgments,  or  otherwise  encumbers  his  estates ; 
and  afterwards  A.  and  B,  join  in  suffering  a  common  recovery,  all  the  incum- 
brances of  B,  are  immediately  let  in  upon  the  fee  gained  by  the  recovery;  and 
that  fee,  and  every  estate  derived  out  of  it,  are  subject  to  them.  To  avoid 
whidiy  A*  the  tenant  for  l^e,  by  lease  and  release,  or  by  bargain  and  sale  en- 
rt^led, .  conveys  the  estate  to  the  intended  tenant  to  the  praecipe,  to  hold  to 
him  and  his  assigns  during  the  joint-  lives  of  him  and  the  grantor  or  bargainor ; 
with  a  declaration,  that  such  grant  and  release,  or  bargain  and  sale  is  made, 
to  enable  the  grantee  or  bargainee  to  be  tenant  of  the  freehold  in  the  proposed 

La"  recovery ; 
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lu  quod.      For  the  C^fcJ  in  this  Sectioa  ^zplaaaliQn  is  made  in  tbe  S 
net*  lib.  4,        next  before. 

ca.  9.    Bracton 

vbi  supra*     Britton  ubi  supra. 

(Dyer  13.  b.)  «  Or  these^  So  that  (Ita  quod)."    This  is  the  third  condition 

in  deed  whereof  our  author  makelh  mention* 

Sect. 


recovery ;  and  a  declaration  of  the  uses,  to  which  it  is  intended  that  the 
covery  shall  enure.    Then  a  proviso  is  insertelB,  that,  if  the  bargainee  or 
lel^uee  d6  not,  within  six  months,  pay  the  tenant  for  life  1 00,000 1.  or  loitts 
other  very  large  sum  of  money,  the  bargain  and  sale,  or  grant  and  roleaie» 
shall  be  void ;  and  that  it  shall  be  lawful  for  the  bargainor  or  grantor  to  entBTf 
as  in  his  former  estate.    The  money  is  not  paid  at  the  day  appointed ;  sid 
hereupon  the  bargain  and  sale,  or  grant  and  release,  is  void,  and  the  bai|piiior 
•r  grantor  becomes  seised  of  his  ancient  life  estate.    But,  though  the  baigaai 
and  sale  becomes  void,  yet,  as,  at  the  time  of  suins  the  original  writ  and  fk» 
prscipe,  the  bareaiaee  or  releasee  was  tenant  of  Sie  freehold,  the  subsequeat 
cesser  or  detemunation  of  his  estate  does  net  impeach  the  recovery.    FoTf 
if  the  person  asfainst  whom  the  prscipe  is  brought,  be,  at  the  time  when  Ike 
pr«cipe  is  8ue<C  or  at  any  lime  before  judgment,  actual  tenant  of  the  freehoUy 
It  is  immaterial  what  becomes  of  it  afterwt^ds.    This  doctrine  has  been  carried 
so  far,  that  where  a  tenant  to  the  freehold  was  made  by  a  fine,  and  the  ias 
has  been  reversed,  yet  the  recovery  was  held  good.     (See  Lloyd  v.  Ev«ljni» 
1  Salk..568,  and  see  1  Shower's  Rep.  347.   Hob.  363.  Noy  is6.  1  Mod.ftii|L) 
The  recovery  therefore,  in  this  case,  is  good;  the  freehold  upon  which  h  mm 
•ufered  is  determined ;  and  the  bargainor  or  grantor  comes  m  of  his  original 
estate,  and  of  course  avoids  all  the  leases,  judgments,  and  other  incumbraaoea 
ef  Uie  tenant  m  tail.    The  reason  wlnr  the  conveyance  is  made  to  the  bargatnen 
or  rdeasee  during  the  joint  lives  of  him  and  tiie  grantor  or  bargainor,  ia,  tm 
preserve,  m  fir  as  the  case  admits^  his  powers,  by  leaving  the  reverrion  in  UnL 
-—For,  supposing  yf.  to  be  tenant  for  life,  with  the  usual  powers  of  leasmg, 
jointuring,  and  charging ;  remainder  to  trustees  to  preserve  contingent  r^ 
mainders  ;  remainder  to  ^'s  first  and  other  sons  in  tail  male ;  remainder  to  his 
daughters  as  tenants  in  common  in  tail,  with  cross  remainders  in  tail  betweoi 
them,  if  more  than  one,  with  remainders  over ;  A.  and  his  daughters  may  sufer 
a  common  recovery;  and  it  will  be  good  against  A.  and  his  daughtera,  i|pd 
their  issues  in  tail,  and  the  remainders  over.     But  the  estates  tail  of  the  sons* 
being  prior  to  the  estates  of  the  daughters,  and  being  supported  by  the  estafte 
of  the  trustees  for  preserving  contingent  remainders,  are  not,  whether  vested 
or  continsent,  at  the  time  of  the  recovery,  afiected  by  it.— But  if  A.  granted 
his  whole  life  estate  to  the  tenant  to  the  praecipe,  it  might  be  apprehended,  tfaaS 
the  powers  relating  to  his  estate,  whether  appendant  or  in  gross,  would  be 
extinguished  thereby,   (See  Edwards  v.  Slater,  Hardress  410,  and  King  w* 
Mel)ing,  1  Vent.  225),  and  a  limitation  or  grant  of  new  powers  would  be  void 
against  the  sons  and  the  heirs  male  of  their  bodies.     To  prevent  this  queation 
being  made,  A.  the  tenant  for  ]i£e,  conveys  an  estate  to  tne  mtended  tenant  to 
the  praecipe,  only  during  the  joint  lives  of  the  tenant  and  grantor  or  bargainor. 
This  contmues  the  old  reversion  in  the  grantor  or  bargainor,  and  preservea  the 
powers  relating  to  his  original  estate,  to  which  he  is  restored  on  the  breach  of 
the  condition. — It  is  customary  in  Uiese  cases  to  declare,  that  the  recoveiy 
shall  enure  in  the  first  place,  for  corroborating,  strenffjthening,  and  crafirmiBg 
the  estate  for  life  of  the  gcaptor  or  bargainor,  and^  other  estates  preoedenl 
to  the  estate  in  tail  meant  to  be  destroyed,  and  all  powers  and   privilagei 
annexed  to  such  estate  for  Life,  and  other  precedent  estates.-^The  mode  of 
sufTering  recoveries  on  a  conditional  estate  of  ^eehdd,  waa  ii^  use  so  early  af 
die  end  of  the  last  century.^ — [Note  94*} 
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jdtsSOf  there  he  diher  words  in  a  deede  which  cckae  the  tenements  to 
be  cimJUtiokalL  As  if  upon  such  feoffment  a  rent  be  reserved  to  the 
feasor,  ice.  and  dfterr^ard  this  word  is  put  into  the  deed  (et  puis  soil  mitte 
<M  le  fait  •  ctnjt  parol).  That  ifU  happen  (Quotf  si  coiitingat)  the  afore- 
sM  rent  to  be  behind  in  part  or  in  ally  f  tttat  then  it  shall  be  lawful  for 
Anfeojfor  and  his  heires  to  enter,  Sfc.  this  is  a  deed  upon  condition. 

^  ^pHA  T  ^  k  iavpen  (Quod  si  eontiiiffat)i  S^cJ*  (Ant.  146.  b.) 

This  18  the  tourth  condition  in  deed  set  down  by  oitr  ^.^^-^i^jf 

Ass.  320. 
mi^ged        Quod  si  eoatingftt     PifldL  37  Elk.  Bot.  954.  Inter  Sayer  et  Hares  in 
Gob.  Banco. 

t'3Ci47l      *'  '^^  enter,  Sfc"    Hereby  it  is  evident,  that  cdT  some 
r    g^  J  words  of  themselves  do  make  a  condition,  and  some 
other  (whereof  our  author  here  and  in  the  next  Sec- 
fian*  pultetb  an  example)  do  not  of  themselves  make  a  conditimi  *  Vid.Sect.3di. 
vj&out  a  conclusion  and  clause  of  re-entrie :  and  manie  times^  (si J  »  tt  g  ^    o- 
■aCes  a  condition,  and  sometimes  a  limitation^  as  hereafter  riiaU  yid  n/4,  ca!  o. 
SesaidindiisCluipter.  Bract:k,4, 

fo.  213.  b.      (5  Kep.  9.) 


tssepoiesl  demtiioni  modus^  condido,  sive  causa.    *  Scito  quod  ?  4  Mar.  Dyer 
fiifj  sUoaus  est  (si J  conditio  (quia)  causa.  '3®*  ^• 

CemdOio  is  explained  before.  Modus  is  at  this  day  properlv  Bract ubi supra. 
lakeD  ibr  a  nodincation,  Umltation,  or  qualification,  for  the  whid^ 
sko  the  law  hath  appointed  apt  words ;  and  because  Littleton 
feaketh  of  this  also  in  this  end  of  the  Chapter,  I  will  reserve  this 
Mfcr  to-  his^ proper  place,  where  die  reader  diall  perceive  excel- 
te^liiallfer  of  learning  touching  this  point. 

r,  the  cause  01'  consideration  of  thl^  grant.    And  herein 

8  diversitie  betWeene  a  gift  of  landtf,  and  a  gift  of  an  an- 
\'  or  such  like.    For  exainple,*  if  a  itiato  grant  an  ahnuitSie  p/o 

ittldtirA  terra,  in  diis  case  this  word/?ro  sheweth  the  Cause  of  this  Pro. 
tnut^  and  therefore  amounteth  to  a  condition ;  for  if  the  acre  of  ^4  £•  3-  34- 
Itfbe  eWeted  by  att  eldbf  titife,  the  aUnuitie  shaU  ceafie,  for  ^^^^''^'^*-  , 
ttuakte  causS  cessat  ^ctus.  Pio.  14I.V 

SxA  §•  if  an  annutne  be  fft2SiX/ei  prd  dedmis,  Sfc.  if  the  gran-  7  R^p.  9.  b. 
4fet'fi()  be  onjuftly  disturbed  of  dib  dthes  the  annuide  ce^eth.  10.  qS.  b. 
Aw  stf  it  it  if  an  anntiide  be  grBnt^d  pro  coHsilio,  aiid  the  Ant.  144.8. 
jpMWr  iMtoe  to  give  counsell  dil  annuitfe  ceasedi.    So  if  an  l^J'^^'^y 

9  £.  4.  00.  39  E.  3.  Annu.  30.  14  £.  4.  4.  15  £.  4.  a.  b.  8  H.  6.  33. 
5£w  a.  tit.  Ann.  44.  41  £.  3.  19.  3a  £.  1.  Ayowrie  24s.  21  B.  4. 49.  2S  E.  4. 26. 
35H.  6.  2.      10  £.  3. 44.      5  £.  2.      9  £.  4.  20.      15  £.  4.  3. 

annul  de 

^  cest  parol  not  in  L.  and  M.  or  in        f  S^c  added  in  L.  and  M.  and  in 
**.  Roh. 

(A)  ImUad  9f  grantee,  it  ik(nM  be  grantor,  at  it  stcmi.    Sec  Mr.  RUioi's  Intro,  p.  1 19. 
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annuitie  be  granted  quodprastaret  consilium,  this  makes  the  grant 
conditional!. 

But  if  A,  pro  consUio  impenso,  Sfc.  make  a  feoffement,  or  a  lease 
for  life,  of  an  acre,  or  pro  un^  acr6  terra,  Sfc.  albeit  he  denieth 
counsel],  or  that  the  acre  be  evicted,  yet  A.  shall  not  re-enter,  for 
in  this  case  there  ought  to  be  legall  words  of  condition  or  qualifi- 
cation, for  the  cause  or  consideration  shall  not  avovd  the  state  of 
the  feoffee ;  and  the  reason  of  this  diversitie  is,  for  that  the  state  of 
the  land  is  executed,  and  the  annuitie  executorie. 
net.li.5,ca.34.  And  yet  sometime  in  case  of  lands  or  tenements  (catua)  shall 
34  Asi.  1.  make  a  condition.    As  if  a  woman  give  lands  to  a  man  and  hit 

40  Am.  13.         heires,  causd  matrimonii  pralocuti,  in  this  case  if  she  either  majrrie 

the  man,  or  the  man  refuse  to  marrie  her,  she  shall  have  the  land 
[c]  5  £.  3.  ciii  again  to  her  and  to  her  heires.  [e]  But  of  the  other  side,  if  a 
in  vita  34.  tit.  nian  give  land  to  a  woman  and  to  her  heires,  causd  matrimonH  pro* 
fiH  !l"i"  ^ocuti,  though  he  (A)  marrie  her,  or  the  woman  refuse,  he  shall 

net  have  the  lands  again,  for  it  stands  not  with  the  modestie  of 
women  in  this  kind,  to  aske  advice  of  learned  counsell,  as  the  man 
• .»  p  1  «        may  and  ought:  *  and  the  rather,  for  that  in  the  case  of  the  wo- 
feoffements  &     nian  she  may  averre  the  cause,  (for  the  reason  atoresaid)  although 
faits  114.  it  be  not  contained  in  the  deed,  yea  though  the  feoffement  be  made 

F.  N.  B.  305.  L.  without  deed.  ,   . 

Ad  fa^iond^^  ^^  ^  ™^  maketh  a  feoffement  in  fee,  ad  faciendum,  oxfacienio^ 
intentione,  &c.  ^^  ^^  intentione,  or  ad  effectum,  or  ad  propositum,  that  the  feofiee 
Dv£r  138.'  shall  do  or  not  do  such  an  act,  none  ot  these  words  make  the  state 
7  H.  4. 33.  in  the  land  conditionaH,  for  in  judgement  of  law  they  are  no  words 
Co^'do  ^**  B  ^^co^^^^®*^*  and  so  it  was  resolv^,  Hil.  18  Eliz.  in  Com.  Bancm^ 
'pi.°Coin.°i43.  ^  ^^  ^®  ^^^'^^  ®^*  common  person;  but  in  the  case  of  the  king  the 
38  H.  6. 33.  *  said  or  the  like  words  do  create  a  condition,  and  so  it  i^  in  the 
3^,  37-  case  of  a  will  of  a  common  person,  which  case  I  myselfe  heard  and 

]>oct.  dcStttd.     observed, 
li.  3,  ca.  34. 

37  H.  8.  18.  a.      33  E.  3.     Brcv.  391.     (1  Roll  Abr.  407,  408,  409, 410.      Moore  57. 
3  Leo.  33.       3  Rep.  64.  a.       10  Rep.  42.  a.) 

But  for  the  avoyding  of  a  lease  for  yeares,  such  precise  words 
of  condition  are  not  so  strictly  required  as  in  case  of  freehold  and 
[/]  7E.  6.        inheritance  [f\     For  if  a  man  by  deed  make  a  lease  of  a  manor 
ft  h'^r  for  yeares,  in  which  there  is  a  clause  (and  the  said  lessee  shall 

Dier  37!  a.  sub-  continually  dwell  upon  the  capitall  messuage  of  the  said  manor, 
poena  forisfac-  npon  paine  of  forfeiture  of  the  said  terme)  these  words  amount  to 
tune.  a  condition. 

Quod  non  lice-  And  SO  it  is  if  such  a  clause  be  in  such  a  lease,  Q,ubd  non 
bit.  3  E.  6.  licehit,  to  the  lessee,  dare,  vendere,  vel  concedere  statum,  et  sub 
^^^5f66.  poena  forisfncturce,  diis  amounts  to  make  the  lease  for  yeares  de- 
|£l  Hillio.  feasible,  and  so  it  was  adjudged  in  the  court  of  common  pleas  f^] 
fiiz.  Rot.  1610.  i"  queen  Elizabeth's  time ;  and  the  reason  of  the  court  was,  Uiat 
inter  Browne  a  lease  for  yeares  was  but  a  contract,  which  may  begin  by  word, 
and  Aver.  and  by  word  mav  be  dissolved. 

Vid.  PI.  Com.  ''  ^ 

.143.  Br.  and  Bestone't  case. 

(A)  Here,  it  ieems,  the  text  should  be  rcMd  as  if  the  words,  though  he  do  not  marrie  her, 
had  been  used  by  lord  Coke. 
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*  J9  VT  there  is  a  diversilie  between  this  word  si  contingat^  8cc.  ttnd  the 
words  next  aforesaid,  8fc,  For  these  words,  si  contineat,  8cc.  are 
nought  worth  to  such  a  condition^  unlesse  it  hath  these  words  following, 
That  it  shall  be  lawfullfor  the  feoffor  and  his  heires  to  enter,  S^c.  But  tn 
the  -cases  aforesaid,  it  is  not  necessarie  by  the  law  to  put  such  a  clause, 
scilicet,  that  thefooffor  and  his  heires  may  enter,  i^c.  because  they  may  do 
tiii  by  force  of  the  words  aforesaid,  for  that  they  containe  in  themselves 
u  condition  (pur  ceo  que  ils  impreignont  *  a  eux  mesmes  en  ley  iid  con- 
dition), scilicet,  that  the  feoffor  and  his  heires  may  enter,  S^c.  Yet  it  is 
commonly  used  in  all  such  cases  aforesaid  to  put  the  clauses  in  the  deeds 
(de  mitter  t  les  clauses  en  les  faits),  scilicet,  if  the  rent  be  behind,  S^c. 
that  it  shall  be  lawfull  to  thefooffor  and  his  heires  to  enter,  Sfc.  And  this 
is  well  done,  for  this  intent,  to  declare  and  expresse  to  the  common  people, 
vA#  are  not  (earned  in  the  law,  of  the  manner  and  condition  of  the  feoffe^ 
ment  *(pQr  declarer  et  expresser  a  les  lays  gents,  que  ne  sont  apprises  jl 
en  la  ley,  Hde  le  manner  et  le  condition  de  le  feoflfment),  Sfc.  As  tfa 
man  seised  of  land  letteth  the  same  land  (sicome  home  seisie  de  terre§ 
lessa  mesme  la  terre)  to  another  by  deed  indented  for  term  ofyeares^ 
jendering  to  him  a  certaine  rent,  it  is  used  to  be  put  into  the  deed,  that  if 
lie  rent  be  behind  at  the  day  of  payment,  or  by  the  space  of  a  weeke  or  a 
month,  Sfc.  that  then  it  shall  be  lawfull  to  the  lessor  to  distreine,  6fc. 
^yet  the  lessor  may  distreyne  of  common  right  for  the  rent  behind,  ifc^ 
ihottgh  such  words  were  not  put  into  the  deed,  c^c. 

[iSO^ZI      ^  "  ^^  ^^  ^^^  necessarie  by  the  laxv  to  put  such  clause, 
■       *J  4"c."     Qua  dubitationis  causa  tollendce  tnseruntury  com" 
munem  legem  non  Icedunt.   Et  expressio  eorum  qua  tacit^ 
munt,  nihil  operatur, 

"  Or  a  month,  S^c,  Here  albeit  the  clause  of  distresse  be 
idded;  that  if  the  rent  be  behind  by  the  space  of  a  week  or  a 
month,  that  the  lessor  may  distraine,  yet  he  may  distraine  within 
the  week  or  month,  because  a  distresse  is  incident  of  common 
n^t  to  every,  rent  service.  And  the  \f  ords  be  in  the  afiBrmative, 
tnd  therefore  cannot  restrainc  that  which  is  incident  of  common 
ngjit 

The  other  (S^c)  in  this  Section  upon  that  which  hath  been 
"^ftid  are  evident. 

Sectp 

•  a— en  in  L.  and  M,  and  Roh.  ]]  de  la  manner— le  matere  in  L. 

'\  les — tiels    in    Z».    and    M,    and  and  M.  and  Roh. 

^Mj^,  J  come  de  franktenement  added  in 

,.  t  en  la-^e  m  L.  and  M.  de  la  in  L.  and  M.  and  Roh, 

**oii.  ♦*i4«cf  added  in  L.  and  M.  and  Roh- 

L4 


Z0$.  a,]  Of  E|tat69        {^.S.  C.5.  S«ot,93SL 


Sect.  332. 

TTE  Mf  if  a  feoffment  be  made  upon  tuck  condition  (si  *  feofimeM  loit 
•*  faittsur  tie!  condition),  that  if  the  feoffor  pay  to  the  feoffee  at  a 
certain  day^  S^c.  40  pounds  of  money t  that  then  the  feoffor  may  re'tnt^, 
tfc,  in  this  case  the  feoffee  is  called  tenant  in  morgage,  which  is  as  mucK  to 
say  in  French  as  mortgage^  and  in  Latine  mortuum  vadium  (1).    jtnd  it 

seem^ 

•  aapui  added  in  Boh,  but  not  in  L.       fa  aicun  bom^  addedin  9^  ^9^ 
and  M.  not  in  4*  ftnd  M% 


I  IV  tn- 


(1}  Few  parts  of  die  law  lead  to  the  discuation  of  more  extenphre  or  oaefii) 
laarauig  than  the  law  of  mortgages.   The  nature  of  lifaiese  aotes  aei^er  lequirea 
nor  admits  of  more  than  some  few  general  observatioM : — ist^  Upon  the  evMtt 
of  mortgages  ;^»3dly,  On  what  oonstitutes  a  mortgage  N—jdhr,  On  tii»4iib 
wax  estates  of  the  mortgagor  and  mortgagee  :««^lihl)[>  Qn  the  nature  of  en 

3uky  of  redemption,:— -and  ^thly,  On  general  denies  hjc  mortgyigees  Wk  file 
tbear  real  est^M^es* 

ist.  Aa  to  ihe  origin  of  mortgages ;— »from  what  is  said  of  them  ia  thin 
Chapter,  it  appears  Siat  they  were  introduced  less,  unon  the  model  of  die 
Aoman  pj^nus,  or  hypothecoy  than  upon  the  common  law  dpclirine  of  cqndi- 
lions. — This  circumstance  has  had  a  very  important  influence  on  the  Bngpd^ 
]|aw  respecting  conveyances  by  mortgage.  In  the  ciril  law,  when  a  mort»p 
is.  executed,  the  debt  intenaed  to  be  secured  by  it,  is  consideved  to*  Qe 
die  principal,  and  the  securities  are  considered  as  adjuncts,  dependhngy  tbt 
their  existence,  on  the  existence  of  the  debt.  The  consequence  is,  thal^  whoR 
the  debt  is  discharged,  the  securities^  and  all  the  estates^  interests,  liene,  and 
charges  created  by  them,  are  extinguished ;  or,  to  use  the  language'of  the 
civil  law,  are  confounded ;  and,  from  that  time,  have  no  legal  existence*  In 
this  light,  8})eaking  generally,  when  the  rights  of  third  persons  do  not  inter- 
fere, the  debt  and  security  are  viewed  by  courts  of  equity.  But,  in  courts  of 
law,  the  land  alone  is  considered,  and  the  mortgagor  is  treated  as  a  grantor, 
and  the  mortgagee,  as  a  grantee  of  an  estate  on  condition.  Immediately^  on 
the  execution  of  the  mortgage,  the  land  vests  in  the  mortgagee. — If  the  money 
is  paid  on  the  very  day  appointed  for  the  payment  of  it,  the  condition  is  s^d 
to  be  performed,  and  the  mortgagor,  as  in  any  other  case,  where  the  gi;a¥4ee 
of  land  on  condition,  performs  tne  condition,  may  enter  on  the  land  and  hol4 
it,  as  of  his  former  estate  If  the  money  be  not  paid  at  the  time,  then,  at^^w, 
the  land  is  discharged  of  the  condition ;  it  becomes  absolutely  vested  in.  the 
mortgagee ;  the  mortgagor  has  no  legal  right  to  re-possess  himself  of  it  by  pqr- 
ment  of  the  money;  and  the  estate,  for  all  legal  purposes,  remains  in  the  inort- 
gagee,  and  can  only  be  re-vested  in  the  mortgagor  by  a.re<-conveyancefroiQ.the 
mortgagee.-.-But,  in  the  view  of  a  court  of  equity,  the  land,  immediately  on 
the  payment  of  the  mortgage  debt,  becomes  the  absolute  property  of  the  mort* 
gagor ;  and  a  court  of  equity  will  decree  the  mortgagee  to  re*convey  it  to  him, 
and  account  to  him  for  the  intermediate  profits. — In  a  case,  on  which  the 
present  annotator  was  consulted,  a  mortgagor  in  fee  died  without  an  heir,  and 
intestate  as  tp  his  real  estate ;  a  commission  of  escheat  was  issued  and  an  inqui- 
sition held.  The  three  commissioners,  who  were  gentlemen  of  the  highest 
consideration  in  the  profession,  were  of  opinion  that  the  crown  was  not  entide4 
to  the  equity  of  redemption.  The  jury  found,  and  the  sheriff  returned  apcord- 
ingly ;  and  Mr.  Perceval,  the  attorney-generaJ,  who  was  fully  apprized  of  tl|e 
pircumstances  of  the  case,  declined  traversing  the  inquisitioUt 
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sdljy  As  to  fohat  consiiutes  a  mortgage; — no  particular  words,  or  form  of 
conveyance,  are  necessary  for  this  purpose.    It  may  be  laid  down  as  a  general 
rule,  and  subject  to  very  few  exceptions,  thati^  wherever  a  conveyance  or 
asB^oment  of  an  estate  is  orinnidly  intended  as  a  security  for  money,  wbethcr 
4iia  intention  appeals  from  me  deed  kmH  or  by  any  other  instrument,  it  is 
Anjs  considered  in  eqvttv  as  a  mortage,  and  redeemable ;  et«i  though  thew 
is  mx  express  agreement  of  Ae  pfurties,  diat  it  shall  net  be  pedeemable,  or  that 
tile  rijj^t  of  redemption  shaS  be  confined  to  a  partieiikur  time>  or  to  a  particular 
descnption  of  persons.    See  Newcomb  v.  Bonhanr,  i  Vem.  7.  314.  3  Ca.  in 
Cliaa.  58.  159.  Howard  v.  Harris,  1  Vem.  33. 190.  3  Ca.  in  Chan.  147.  Talbot 
V.  Biaddyl,  1  Vera.  183.  394.  Bonrel  v.  Sabine,  1  Vem.  968.  Manlove  v.  Ball  ft 
BnttoB,  9  Veni,84.  Jemungi  v.  Ward«  ibid.  530.  Price  v.  Ferrie,  3  Fl'eeman  058^ 
Francklyn  v.  Fern,  Barnard!  Cha.  30.  Clench  v.  Wiiherly,^  Gas.  temp.  Findi  376I 
Cooke  V.  Cooke,  3  Atk.  67.  Mellor  v.  Lees,  3  Atk.  494.  Cotterell  v.  Purchase, 
Cat.  temp.  Talbot,  6>.  Endswotth  v.  Griffitha^  >  Brev  Par.  Ca^  v^  Floyer  Vo 
Xfiiwgtos,  %  P.  W.  368*    Id  many  of  these  cases  the  courts  have  found  it 
necessary,  not  onTy  to  apply  their  general  principl)^,  but  to>  dietermine  tfie 
6ct»  whether  thtt  conveyance  was  intended  as  an  absolute  salie,  or  as  a  seeority 
for  tli»  money.    If  die  money  paid  by  the  gjmntee  was  not  a  fkir  price  for  die 
abaQluta  furcbase  of  the  estate  convened  to  him  ;  £f  he  was  not  Bet  into  tfte 
immediata  possession  of  the  estate ;  if,  instead  of  receiviiig^  die  rents  for  his 
oirh  benefit,  he  accounted  for  them  to  the  grantor,  ana  only  retaineiS  the 
amount  of  the  interest ;  or,  if  the  expense  of  preparing  the  deed  of  a>n« 
vennce  was  borne  by  the  grantor ;  each  of  these  circumstances  has  been  con- 
aiifared  by  die  courts  as  tending  to  prove  that  die  conreyance  was  intended  to 
kfi  merely  puporititious, — It  seems,  nowevev,  to  be  settled',  1st,  that  a  bondJUe 
porduttec  of  an  estate  or  interest,  will  not  be  consideied  a  mortgagee,  on 
acfipunt  of  a  lidht  to  re-purchase  being  given  to  the  vendbr,  dkough  at  an  ad- 
voiced  poice.   Temer  v.  Winstahley,  3  Sch.  &  Lefiroy,  393.    And  3d1y,  That, 
wiiere  the  mortgagee,  or  trustee  for  him,  is  authorized'  to  sell;  if  die  mone^be 
not.  paid  at  a  particular  time,  he  may  make  a  good  dtle  to  a  purchaser,  though 
thti  mortgagor  do  not  join  in  the  conveyance.  Clay  v.  Sharpe,  Cha.  M.  Terni| 
i9q^  reported  by  Mr*  Sugden  in  his  Law  of  Tenders,  4th  ed.  App.  N^XUI*. 

3d]y»,  As  to  the  TMUure  qfthe  estates  of  the  mortgagor  and  mortgagee  ;^^it 
warn.  Qotp.  dU'  lately,  accurate  aetded.  It  was  formerly  contended,  Uiat  tite 
laodg^gpi,  after  rorfidture  of  the  condition,  had  but  a  mere  right  to  reduce 
Ib^  estate  back  to.  bis  own  possession,  by  payment  of  the  money.  It  is  mnr 
eitfibljshect  diat  1^  mortgagor  has  an  actuid  estate  in  equity,  which  may  be 
devised,  granted,,  and  entailea;  that  the  entails  of  it  may  be  barred  by,  fine  and 
isfiovorv;  bot^  that. be.  only  holds  the  possession  of  the  land,  and.  receives  die 
*4nta  oj^it,  by.  the  wiD.  or  pormission.of  the  mortgage,  who  may  by  ejectment; 
without  giving  any  nodce,  recover  against  hiin  or  his  tenant;  In  this  respect 
4Ml.attate  of  a^  mort^^or  is  inferior  to  that  of  a  tenant  at  will.  In  equitjr,  tBe 
mnttpcgfi.  is  consiwed  as.  holding  the  l^dk  only  as  a  pledge  or  security*  for 
gfljppe^  of  his.  money*  Hence,  a  mortg^e  ih  f^e  is  considered  onl3r  arpei^ 
BMUl  aetata  in  eq^iity^  tboughi  the; legal  estate  vsMrt»»in  the  heir,,  in  ^oint  of  UnTi 
Hence,  also,  a  mort^^ee,  though,  in  possession,  will,,  in  case  of  a  living  vaxamt^ 
b^cpmpall^d  in  equity  to  present,  the  nominee  of  die  mortgagor  to  it, — even 
tboiiglr  nothing  but  the  advowson  ia  mortgaged  to  him.  On  the  same  prixr- 
ctote  thare  is  ^.jp»80essiojratris\  and  tenantcy  by  the  curtesy,  of  an  eq|utj 
oTcedemptipn*  Casbome  v.  Scarfe,.  1  Atk.  603,  Keech  v.  mil,  Doue.  3x:* 
Maaa  v..  Gallimor^,  ibid.  266,  Afiiberst  v.  DawBng,  3  Vem.  40U  GaUy  v. 
%lb;,  1.  SiUraOf  4p3«  Gardiner  v».  Griffidi,,  2  F.  Wfll,  404.  Mackenzie  v.  Jflo>- 
binscb,  3  Atk.  559.— Jn  this  light  the  Tegisliiture  has  viewed  the*  dlArent 

estates 
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whether  the  feoffor  mil  pay  (si  le  feoffor  j:  voyt  paver)  at  the  day  limited 
euch  sum  or  not :  and  tf  he  doth  not  pay,  then  the  land  which  is  put  in 
pledge  upon  condition/or  the  payment  of  the  money  y  is  taken  from  htm  for 
ever,  and  so  deadi  to  him  upon  condition,  S^c,  And  if  he  doth  pay  the 
money,  then  the  pledge  is  dead  as  to  the  tenant,  Sfc. 

W  Glwivil.  lib.  "  Mortgage  "  is  derived  [c]  of  two  French  words,  viz.  mort, 
lo,  cap.  68,  &  that  ig  mortuum,  and  gage,  tbiat  is  vadium,  or  pi^us.  And  it  is 
Bb.  13,  cap.  20,  ^jailed  in  Latine  mortuum  vadium,  or  morgagium.  slow  it  is  ci^ed 

here  mortgage  or  mortuum  vadium,  both  for  the  reason  here  ex- 
pressed by  Littleton,  as  also  to  distinguish  it  from  that  which  is 
called  mum  vadium*     Vivum  autem  dtcitur  vadium,  quia  nunquam 

moritur 

X  voyt— poet  in  L.  and  M.  and     he  doth  pay  the  money,  then  the  pledge 
AoA.  is  dead,  not  in  L.  and  M.  or  Roh. 

0  to  him  upon  condition,  Sfc,  and  if 


estates  pf  mortgagor  and  mortgagee  in  the  statutes  of  the  7th  of  Will,  and  M« 
c  35,  and  9  £Dn.  c.  5. 

^  4Siy*  Aato  the  nature  of  an  equity  of  redemption ; — originally  there  was  no 
right  of  redemption  in  the  mortgagor.  Lord  Hale,  in  the  case  of  Ros- 
carriclc  v.  Bartoa,  1  Chan.  Ca.  319,  sap,  that  in  the  14th  year  of  Richard  II. 
the  parliament  would  not  admit  of  redemption.  See  the  printed  Rolls,  vol.  3. 
p.  359.  It  was,  however,  admitted  not  long  afler.  But,  afler  its  admission, 
if  the  mmiey  was  not  paid  at  the  time  appointed,  the  estate  became  liable,  in 
ihe  hands  of  the  mortgagee,  to  his  legal  charges,  to  the  dower  of  his  wife, 
and  to  escheat ;  and  it  was  an  opinion,  that  there  was  no  redemption  against 
those  who  came  in  by  the  post.  This  introduced  mortgages  for  long  terms  of 
years.  These  are  attended  with  this  particular  advantage,  that,  on  the  death 
of  the  mortgagee,  the  term  and  the  right  in  equity  to  receive  the  mortgage 
debt  vest  in  Uie  same  person  :  whereas,  m  cases  of  mortgages  in  fee,  the  estate, 
pn  the  death  of  the  mortgagee,  goes  to  his  heir,  or  devisee,  and  the  money  is 
payable  to  his  executor  or  administrator.  This  produces  a  separation  of  rights, 
that  is  oflen  attended  with  great  inconvenience,  both  to  the  mortgagor  and 
mortgagee.  On  the  other  hand,  in  case  of  mortgages  for  years,  there  is  this 
defect,  that,  if  tlie  estate  is  foreclosed,  tlie  mortgagee  will  be  only  entitled  for 
bis  term. — The  difference  between  a  trust  and  an  equity  of  redemption,  is 
observed  by  lord  Hale,  in  the  case  of  Pawlett  and  the  Attorney-general, 
Hard.  465. — In  respect  to  the  right  of  the  widow  of  a  mortgagee  in  fee  to  her 
dower,  she  is  certainly  entitled  to  it  at  law ;  but  it  is  so  clear,  that,  if  she 
should  attempt  to  recover  it  by  a  writ  of  dower,  a  court  of  equity  would  stay 
the  proceeding,  that,  in  accepting  titles,  it  is  never  attended  to.  The  same 
observation  applies  to  the  husband's  estate  by  the  curtesy,  afler  his  wife's 
decease. 

5thly.  It  now  appears  to  be  settled,  that  estates  in  mortgage  and  trust  estates, 
mil  pass  by  a  devise  in  general  terms,  unless  an  intention  to  the  contrary  can  be 
inferred,  either  from  expressions  in  the  will,  or  from  the  objects  of  the  devise. 
Marlow  v.  Smith,  3  Peere  WDliams,  198.  Att.  Gen.  v.  Philips,  heard  in  Cha. 
on  the  16th  Nov.  1767.  Duke  of  Leeds  v.  Munday,  3  Ves.  348.  5  Ves.  341. 
Ex  parte  Sergison,  4  Ves.  147.  Att,  Gen.  v.  Bowyer,  5  Ves.  300.  Att.  Gen. 
V.  Buller,  5  Ves.  399.  Braybrooke  v.  Inskip,  8  Ves.  437.  Att.  Gen.  v.  Vigors, 
8  Ves.  283.  Ex  parte  Morgan,  10  Ves.  101.  Broome  v.  Monk,  10  Ves.  605. 
iRoe  on  the  demise  of  Read  v.  Reed,  8  Dum.  &  East.  118. — To  prevent  any 
question  of  this  kind  from  arising,'  it  is  advisable,  that  in  wDls  there  should 
be  an  express  devise  of  the  estates  held  by  the  testator  in  trust  or  mortgage.— 
£Kote96.] 
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tnoritur  ex  aliqua  parte  auod  ex  suis  pr&oentubus  acquiratur.     As 

if  a  man  borrow  a  hunared  pounds  of  another,  and  maketh  an 

ieatateof  lands  unto  him,  until!  he  hath  received  the  said  turn 

of  the  issues  and  the  profits  of  the  land,   so  as  in  this  case 

neither  money  nor  land  dieth,  or  is  lost,  (whereof  X.t^/on  hath 

spoken  [c^]  before  in  this  Chapter)  and  therefore  it  is  called  [<2]Vid.Sect 

wvum  vadium,  ^'^* 
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ydLSOy  as  a  man  may  make  afeoffmetit  in  fee  in  morgage,  ^so  a  man 
may  make  a  gift  in  tayle  in  morgage,  and  a  lease  fir  terme  of  life, 
or  for  ierme  of  yeares  in  morgage.  f  And  all  such  tenants  are  called 
tenants  in  morgage,  according  to  the  estates  which  they  have  in  the 
land,  3^c. 

This  Section    upon  Uiat  which  hath  been  said  needeth  no 
further  explication. 


Sect.  334. 

j^  LSO,  if  a  feoffment  be  made  in  morgage  upon  condition,  that  the 
feoffor  shall  pay  such  a  sum  at  such  a  day,  8^c.  as  is  between  them 
iy  their  deed  indentea,  agreed  and  limited  (come  est  ^  enter  eux  per  lour 
fait  endent  accorde  et  nmit)^  although  the  feoffor  dyeth  before  the  day 
4>f  payment,  S^c.  yet  if  the  heire  of'  the  feoffor  (uncore  si  le  heire  ||  le 
/eottbr)  pay  the  same  sum  of  money  (inesme  le  summe  §  de  money)  at 
the  same  day  to  the  feoffee,  or  tender  to  him  the  money,  and  the  feoffee 
refuse  to  receive  it,  then  may  the  heir  etiter  into  the  land ;  and  yet  the 
condition  is,  that  if  the  feoffor  shall  pay  such  a  sum  at  such  a  day,  S^c. 
not  making  mention  in  the  condition  of  any  payment  to  be  made  by  his 
heir,  but  for  that  the  heir  hath  interest  of  right  in  the  condition,  Sfc,  and 
the  intent  was  but  that  the  money  should  be  payd  at  the  day  assessed,  Sfc. 
and  the  feoffee  hath  no  more  losse,  if  it  be  paid  by  the  heir,  than  if  it 
were  paid  by  the  father,  S^c.  therefore  if  the  heir  pay  the  money,  or 
tender  the  money  at  the  day  limited,  ^6.  and  the  other  refuse  it,  he  may 
enter,  Sfc.  But  if  a  stranger  of  his  own  head,  who  hath  not  any  interest,  Sfc. 
will  tender  the  aforesaid  money  to  the  feoffee  (voile  tender  les  *•  avantdits 
dealers  al  feoffee)  at  the  day  appointed,  the  feoffee  is  not  bound  to  receive 
it  (le  feoflFee  n'est  ft  P^s  tenus  de  ceo  receiver). 

"  THA  T 

*  soa  man  may  make  a  gift  in  tayle  §  de  money  not  in  L,  and  M*  or 

in  mortgage  not  in  L.  and  M.  or  Ron.  Roh* 

+  Ana  not  in  L.  and  M.  or  Roh.  ♦•  avantdits  not  in  L.  and  M*  but 

X  enter — perenter,  L>  and  M,  and  in  Roh, 

Aoh.  f  f  pa«  910^  in  X.  and  M.  but  in 

11  de  added  in  L.  and  M.  and  Roh,  Roh, 
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1^8.  fol.91.  ^  ditiom  be  noe  hframd,  yvt  thty  are  not  alwajw  tafeot 
!J^^;  UleraUy,  bal  in  diii  case  die  kw  tmbleth  the  heir  that  wmtKit 
^  Baned  to  perform  the  condition  for  four  caoiei  (1)  f . 

^FiMt  aii).  b.)        Knt,  Becai»e  tiMrt  ia  a  day  liaBted^  ao  as  the  hair  coMMlh 

within  the  time  lionied  br  the  eoBdhion,  for  otherwise  he  oottid 
not  do  it,  as  shall  be  said  hereafter  in  this  Cluster. 

Secondly*  For  that  the  condition  descends  unto  the  heir,  and 
therefore  the  law  that  giveth  him  an  interest  in  the  conditioni 
giveth  him  an  abilitie  to  perform  it. 

Thirdly,  For  that  the  feoSse  doth  receive  no  damans  or  pc6- 
jadice  thereby  (all  these  reasons  are  expresly  to  be  colmcted  out 
df  the  words  of  Littleton ) .    And  these  things  being  observed. 

Fourthly^  The  intent  and  true  neaning  of  the  condition  Aall 
be  performed.  And  where  it  is  here  said,  that  the  heir  may 
tflnoer  at  the  dmy  limited^  Sfc  herein  is  implyed,  that 
0^  the  executors  or  administrators  of  the  morgagor,  rsOj^H 
or  in  defoult  of  them  the  ordinary  may  also  tender,  ^  I  •,  J 
[f]  \\d.  Sset  shall  be  said  [y*]  hereafter  in  this  Chapter.  But  what 
S97*  if  the  condition  had  been,  if  the  morgaffor  or  his  heirs  did 

pay,  drc.  and  he  dyed  before  the  day  wimout  heir,  so  as  the 
condition  became  impossible,  here  it  is  to  be  observed,  that  wliere 
the  condition  becommeth  impossible  to  be  performed  by  the  act 
of  God,  as  by  death,  &c.  the  state  of  the  feoffee  shall  not  be 
avoyded,  as  shall  be  said  hereafter  in  this  Chapter.  And  there- 
fore the  law  here  inableth  the  heir  (of  whom  no  mention  was 
made  in  the  condition)  to  performe  the  condition,  lest  the  inhe- 
ritance should  be  lost,  wherein  divers  diversities  are  worthy  of 
observation  (1). 

Ftraty 

( i)  f  r.  T.  15  Jac.  After  eeivenant  to  stand  seised  to  the  use  cf  B.  cend  hit 
ws^  wth  prooiso  of  revocation  on  payment  to  B.  and  his  assigns ;  B  dies ;  he 
may  tender  to  the  heiry  and  revoke.  Alien's  case,  Ley,  55.  b.  Hal.  MSS. — 
[Hfote  97.] 

(1)  Lord  Coke  here  considers  the  efifect  of  impossible  conditions.  1st. 
Where  they  are  possible  at  the  time  of  their  creation,  but  afterwards  become 
impossible;  and  he  distinguishes  that  impossibility  which  is  produced  by  the  act 
ofljod,  and  that  which  is  produced*  by  tne  act  of  theparty.  sdly.  When  diey 
ase  impossible  at  the  time  of  their  creation.  3dly.  When  they  are  against  laiw, 
either  mmala  prohibita,  or  mala  in  se.  4thry.  When  they  are  repugnant  to  the 
grant  by  which  they  are  created,  or  to  the  estate  to  which  they  are  annexed. 
K  sftould  be  observed,  Uiat  a  condition' is  then  only  considered  in  the  eye  of  the 
low  as  impossible  at^  time  of  the  creation,  if  it  cannot,  by  any  means,  take 
eflfeot  Such  ia  the  case  put  by  lord  Coke,  that  the  oblieee  diall  go  from  the 
duDch  of  St  Peter  at  Westminster  to  die  chtorch  of  St  Peter  at  Rome,  within 
tinea  hours.  But  if  it  only  be  in  an  high  degree  improbable,  and  such  aa  is 
beyond  the  newer  of  the  obligee  to  efiect,  it  is  not  men  considered  as  impoa- 
sible.  See  the  cases  of  this  nature  in  1  Roll.  Abr.  419,  420. — It  is  said,  that 
if  the  condition  of  a  bond  be  to  pay  a  certain  sum,  or  to  do  any  other  act,  out 
of  his  majesty's  dominions,  the  condition  is  void,  and  the  bond  is  single,  be- 
cause the  performance  of  it  cannot  be  tried.  See  ai  Edw.  4.  10. — It  was  upon 
a  similar  principle,  that  if  a  man  professed  himself  a  monk  in  a  religious  house 
beyond  seas,  it  was  no  disability^  because  the  fact  could  not  be  tried.  For 
the  only  method  which  the  law  had  to  know  if  a  man  was  professed,  was  to 
issue  a  writ  in  the  king's  name  to  the  bishop  of  the  diocese,  commanding  him 
to  certify,  if  such  a  monk  was  profbssedi  in  sudi  a  house^  in  such  a  pUtce, 

within 
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Vm,  between  a  oonditkxi  annextd  to  a  stale  ia  lands  er 
laBfmeats  upon  a  feoffioent,  gift  ia  taile,  &c,  and  a  condition  of 
an  oUigation,  recognizance  or  such  like,    [g]  For  if  a  condition  [f  ]  PI.  Com. 
annexed  to  lands  be  possible  at  the  making  of  the  condition,  and  45^*  Wrotbe'» 
baeome  impossible  by  the  act  of  Ood»  yet  the  state  of  the  feofee,  ^^  i.  «. 
&0.  shall  not  be  ayoyded.    As  ifamanmaketh  a  feofiBsient  in  15  h.  7.1. 
fee  upon  condition,  that  the  feofibr  shall  within  one  year  go  to  14  £.  4. 3. 
the  citie  o£  Paris  about  the  affidres  of  the  feo&e,  and  presently  sBH.  6.3»  ^ 
after  the  feoffor  dyeth,  so  as  it  is  impossible  by  the  act  of  God 
that  the  condition  should  be  performed,  yet  Uie  estate  of  tha 
feoffee  is  become  absolute ;  for  though  the  condition  be  subse- 
quent to  the  state,  yet  there  is  a  pre<^ency  before  the  re-entry^ 
vk«  the  performance  of  the  oonoition.     And  if  the  land  sh<Mud 
by  construction  of  law  be  tsken  ftom  the  feoffee,  this  should  work 
a  damage  to  the  feoffee,  for  that  the  condition  is  not  performed 
which  was  made  for  his  benefit.    And  it  appeareth  by  LiiiUUmf 
thai  it  must  not  be  to  the  damage  c^  the  feoffise;  andi  so  it  is  if 
the  feoffor  shall  appeare  in  such  a  court  the  next  term,  and 
before  the  day  the  feoffor  dyeth,  the  estate  of  the  feoflee  is  abso- 
liljle*    [A]  But  if  a  man  be  bound  by  recognisance  or  bond  widi  \K\  15  H.  7  la. 
oonditioii  that  he  shall  appear  the  next  term  in  such  a  court,  31  H.  6. 
and  before  the  day  the  conusee  (A)  or  obligor  dyeth,  the  recogni-  ^^7  ^* 
saaee  or  obligation  is  saved ;  and  the  reason  ctt  the  diyersitie  is,  ^  Eiije.^ea. 
because  the  state  of  the  land  is  executed  and  settled  in  the  feoffee.  Dyer  iib.  5!  as. 
and  oanaot  be  redeemed  back  ajgain  but  by  matter  subsequent.  Laughter's  case. 
TIC,  die  performance  of  the  condition.    But  the  bond  or  recogni-  3B  H.  6.  s. 
laaoe  is  a  thing  in  action,  and  executory,  whereof  no  advantage 
cm  be  taken  untill  there  be  a  defiuilt  in  the  obligor ;  and  there-  Fletaltb.4,€». 
fiire  in  all  cases  where  a  condition  of  a  bond,  recognizance,  &c.  S'J^^*^ 
ispoaeible  at  the  time  of  the  making  of  the  condition,  and  bdbre  ^^^^ 
the  same  can  be  performed,  the  comlition  becomea  impossible  by 
die  act  of  God,  or  of  the  law,  or  of  the  obligee,  &c.  there  the 
obligation,  kc  is  saved.    But  if  the  condition  of  a  bond,  Ac  be 
in^ossible  at  the  time  of  the  making  of  the  condition,  the  obli- 
gttion,  &c.  is  single.     And  so  it  is  in  case  of  a  feoffinent  in  fee 
with  a  condition  subsequent  that  is  impossiUe,  the  state  of  the 

feo&e  is  absolute :  but  if  the  condition  precedent  be 
njIQgn  impossible,  no  ^  state  or  interest  shall  grow  there- 
[^  V  J  upon.     And  to  illustrate  these  by  examples  you  shall  (i  Leon.  ssg. 

understand*    If  a  man  be  bouna  in  an  obligation,  &c.  *  ^^^^Vdl^iw 
widi  condition  that  if  the  obligor  do  go  from  the  churdi  of  ^^\  ^^; 

14  H.  8.  S18.      10  H.  7.  39.      4  H.  7.  4.      8  £.  4. 1.      118  R  8.  95,  iib.  5.  (0^  39. 
LMghtcr's  case  &  75.    39  H.  a.  &.     17  H.  6.  Obligtt.  18.    6  £!•  l>ier  999. 

SuPeUr 

(A)  huUtd  of  onrasee  il  AoM  he  conusor,  a$  tiwmf.    Su  Ifr.  Ailw'i  Intr,  f .  119. 


his  diocese.  But  this  method  could  not  be  used  with  respect  to  foi 
professions,  as  the  bishop  was  not  bound  to  obey  the  king's  writ,  and  n 
eeatify  either  true  or  false,  without  subjecting  nimself  to  punishment.  For 
thia  reason,  no  notice  was  taken  in  our  law  of  foreign  j)rofe8sion.  —Thus 
L.  Rdle,  a  Abr.  43,  says,  "  If  an  Englidiman  soes  into  France,  and  there 
*'  becomes  a  monk,  he  is,  notwithstanding,  capable  of  a  grant  in  England ; 
'^  fi>r  that  such  profession  is  not  triable ;  and  also,  for  that  all  profession  is 
"  taken  away  by  the  statute ;  and,  by  our  religion,  now  received,  such  vows 
^'  and  profession  are  held  void.  I  have  beared,^  continues  he,  '*  that  this  was 
^  as  44  Elia.  ia  one  Ley's  case,  resohred  accordinghr  by  all  the  justices  in 
"<  Ckiaoei74aM.MN«^  9&] 
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St  Peter  in  Westminster  to  the  church  of  St  Peter  in  Rome 
within  three  hours,  that  then  the  obligation  shall  be  voyd.  The 
condition  is  voyde  and  impossible,  and  the  obligation  standeth 
good. 

And  so  it  is  if  a  feoffment  be  made  upon  condition  that  the 
feofiee  shall  go  a^  is  aforesaid,  the  state  of  the  feoffee  is  abso- 
lute, and  the  condition  impossible  and  voyde. 

•  PI.  Com.  Ful-  *  If  a  man  make  a  lease  for  life  upon  condition  that  if  the  lessee 
Icr^s case,  172.  go  to  Rome,  as  is  aforesaid,  that  then  he  shall  have  a  fee,  the 
(i  Roll.  Abr.  condition  precedent  is  impossible  and  voyde,  and  thcrfore  no  fee 
V\^y^  ^^^    simple  can  grow  to  the  lessee. 

S5  H.  6.  tit  ^^  ™^^  make  a  feoffment  in  fee  upon  condition  that  the  feoffee 

bam  a6a.  shall  re-enfeoffo  him  before  such  a  day,  and  before  the  day  the 

37  H.  6.  bure  feoffor  disseise  the  feoffee,  and  hold  him  out  by  force  until!  the 
^'r  T>^  ^  fi  ^^y  ^®  P**^  ^^^  ^^*^  ^^  ^^^  feoffee  is  absolute,  for  "  the  feoffor  is 
a8H  1/X0  *  ^^®  cause  wherefore  the  condition  cannot  be  performed,  and  there- 
(8th  iup.  83.  a.  fore  shall  never  take  advantage  for  non-pertormance  thereof  [i].**^ 
9a. a.  Hob.  34.)  And  so  it  is  if  ^.  be  bound  to  B,  that  /.  S.  shall  marry  Jane  G. 
[0  4  H.  7. 4-  before  such  a  day,  and  before  the  day  B.  marry  with  Jane^  he 
^\^  M^  shall  never  take  advantage  of  the  bond,  for  that  he  himself  is  the 
in  protection.  mean  that  the  condition  could  not  be  performed.  And  this  is 
10  H.  7. 18.        regularly  true  in  all  cases. 

(Doc.Pla.  930.)       But  it  is  commonly  holdcn  [1c]  that  if  the  condition  of  a  bond, 
WV»<l.^*on'  &c.  be  against  law,  that  the  bond  itself  is  voyd. 
SS^up'ra.  ^  ®"^  herein  the  law  distinguisheth  between  a  condition  against 

Bracton  lib.  3,  l8W  for  the  doing  of  any  act  that  is  malum  in  se^  and  a  condition 
fol.  100.  against  law  (that  concemeth  not  any  thing  that  is  malum  in  sej 

1 H.  4. 9.  but  therefore  is  against  law,  because  it  is  either  repugnant  to  the 

*  e!  ^  a^fic  ^  state,  or  against  some  maxime  or  rule  in  law.  And  therefore  the 
4  H.  7!  4.  b.  common  opinion  is  to  be  understood  of  conditions  against  law 
10  H.  7.  sa.  for  the  doing  of  some  act  that  is  malum  in  se,  and  yet  therein  also 
14  H.  8.  a8.        the  law  distmguisheth.    As  if  a  man  be  bound  upon  conditioo 

f*  5"  .?•  Fl^^*     that  he  shall  kill  /.  S.  the  bond  is  voyd. 
(1  Roll  Abr.  "^ 

418.  Plo.64.b.)    a  H.  4.  9.    (2  Vcn.  109,) 

(PI.  Cora.  But  if  a  man  make  a  feoffment  upon  condition  that  the  feoffee 

Browning's         shall  kill  /.  S.  the  estate  is  absolute,  and  the  condition  voyd. 
case  133.)  jf  ^  jjjgjj  make  a  feoffment  in  fee  upon  condition  that  lie  shall 

(Pott.  Sect. 360.  not  alien,  this  condition  is  repugnant  and  against  law,  and  the 
10  Rep.  38.  state  of  the  feoffee  is  absolute  (whereof  more  shall  be  said  in  his 
^ILilL^AL  proper  place).     But  if  the  feoffee  be  bound  in  a  bond,  that  the 

.,g\       '*        feoffee  or  his  heires  shall  not  alien,  this  is  good,  foi*  he  mav 

notwithstanding  alien  if  he  will  forfeit  his  bond  that  he  himself 

hath  made. 
7  H.  C  43.  b.  So  it  is  if  a  man  make  a  feoffment  in  fee  upon  condition  tliat 

31  H  7  ^^         *^®  feoffee  shall  not  take  the  profiu  of  the  land,  this  condition  is 
ai  H.  7.  30.        repugnant  and  against  law,  and  the  state  is  absolute. 
30  E.  4. 8.  But  a  bond  with  a  condition  that  the  feoffee  shall  not  take  the 

(Moore  810.  profits  is  good.  If  a  man  be  bound  witli  a  condition  to  enfeoffee 
Poit  225.)  jjjg  ^jfg^   ^i^Q  condition  is  void  and  against  law,  because  it  is 

Browning's  against  the  maxime  in  law,  and  yet  the  bond  is  good ;  but  if  he 

caie  133.  a.  he  bound  to  pay  his  wife  money,  that  is  good.  Et  sic  de  similibtis^ 
a7  H.  8.  whereof  there  be  plentifull  authorities  in  our  bookes  ( 1 ). 

**  Tender 


( 1 )  It  is  observed  in  1  P.  W.  189,  that,  "  all  instances  of  conditions  J^aihst 
"  law,  in  a  legal  sense,  are  reducible  under  one  of  these  three  heads ;  cither,  to 

*«  do 


L.  3.  C.  5.  Sect.  334.      upon  Condition.  [20^.  b. 

"  Tender  the  money  at  the  day  limited^  Sfc"     Note,  hereby  is  Vide  Sect.  305. 
impljedy  that  albeit  a  convenient  time  before  sun  set  be  the  last  (S^^p- 114) 
time  given  to  the  feoffor  to  tender,  yet  if  he  tender  it  to  the  per- 
son of  the  morgagee  at  any  time  of  the  day  of  payment,  ana  be 
refuseth  it,  the  condition  is  saved  for  that  tune. 


it 


He  may  enter,  3fc"    And  so  may  his  heir  after  his  death. 


"  But  if  a  stranger  of  his  otvn  head,  who  hath  not  any  interest, 
SfC,  xoiU  tender  the  aforesaid  money  to  the  feoffee  at  the  day 

appointed,  the  feoffee  is  not  bound  to  receive  ttJ     Nota,  by  this  Vide  Sect.  401. 

period  and  the  (%c.)  it  is  implyed,  that  if  the  morgagor  dye,  his  Hill.  28  EUz. 

neir  within  age  of  14  yeares  (the  land  being  holden  in  socage),  j".^*IJJ°.^^ 

the  next  of  kin  to  whom  the  land  cannot  descend  being  his  ^Astwickpro 

rdian  in  socage  may  tender  in  the  name  of  the  heir,  because  tenia  in  Com. 

hath  an  interest  as  gardian  in  socage.     Also  if  the  heir  be  Devon.  45-E.3. 

within  age  of  21  yeares,  and  the  land  is  holden  by  knights  titRelcatcaS. 

service,  the  lord  of  whom  the  land  is  holden  may  make  the  ^^nnoity  m' 

tender  of  his  interest  which  he  shall  have  when  the  condition  is  33  h.  6. 13. 

performed,  for  these  in  respect  of  their  interest  are  not  accounted  (1  Leo.  34. 

estrangers.  Moore  aaa. 

But  if  the  heir  be  an  ideot,  of  what  age  soever,  any  man  may  ^°'^  ^^^'  *** 
make  the  tender  for  him  in  respect  of  his  absolute  disability,      ^*  '^ 
and  the  law  in  this  case  is  grounded  upon  charity,  and  so  in  like 
cases. 

«  The  feoffee  is  not  bound  to  receive  it.**    And  note  that  36  H.  6.  tit. 
*^   '^  harre  166. 

33  £.  1 .  tit.  Annnitie  51.    33  E.  3.  judgement  354.    (Ant.  1 80.  b.    Pott.  345.  a.  258.  a«) 

Littleton 


**  do  malum  in  se,  or  malum  prohibitum :  sdly,  to  omit  the  doing  of  something 
''  that  is  a  duty ;  sdly,  to  encourage  such  crimes  and  omissions.    And  sucK 
<<  conditions  as  these,  the  law  will  always,  and  without  any  regard  to  circum- 
"  stances,  defeat."    It  is  not  within  the  plan  of  these  notes  to  enumerate,  or 
discuss,  the  various  instances  in  which  the  conditions  of  bonds  have  been  held 
unlawful  at  law,  or  in  equity.     Those  which  chiefly  deserve  consideration  are 
such  as  relate  to,  1st,  Bonds  given  for  procuring  marriages,  or  what  is  usually 
called  marriage  brokage.      See  Hall  v.  Potter,   3  Levinz.  411.      Showers 
Pkr.  Cas.  76.     1  Brown's  Par.  Cas.  60.     Scribblehill  v.  Brett,  l  Brown's  Pari. 
Cases  57.      Keat  v.   Allen,   2  Vern.  588.      Cole  v.  Gibson,  1   Vez.  503. 
2dly,  Bonds  restraining  the  obligor  from  a  free  exercise  of  a  trade.     Here,  if 
the  restraint  be  qualified,  so  as  only  to  take  in  a  particular  place,  and  the 
breach  of  the  condition  tends  apparently  to  the  detriment  of  the  obligee,  and, 
a  consideration  is  given  by  the  oDiigee  to  the  obligor  for  executing  the  bond, 
the  condition  will  not  be  impeached  either  at  law  or  in  equity.    See  1  P.  W. 
190,  191.      10  Mod.  133.     3dly,  Bonds    of  resignation.     The  validity   of 
these  bonds,  and  the  propriety  of  their  being  supported,  considered  as  a 
corner  of  policy,  was  most  elaborately  and  ably  discussed  in  the  great  cause  of 
the  bishop  of  London  and  Fytche,  heard  on  appeal  in  the  house  of  lords  in 
p^y  1783.     A  state  of  this  ckse,  and  of  the  arguments  and  speeches  of  the 
lords,  prelates,  and  judges  who  spoke,  when  it  was  heard  before  the  lords,  is  ' 
!^  be  found  in  mr.  Cunningham*s  Law  pf  Simony. — ^It  seems  to  be  settled,  that,  • 
^^bond  is  given  with  a  condition  to  do  several  thines,  and  only  some  of  them  ' 
^  against  law,  the  bond  shall  be  good  as  to  the  domg  the  things  agreeable  to 
!^>  and  only  void  as  to  those  which  are  against  law.   Norton  v.  Sirames, 
J**.ia.  M<Mdell  v.  Middleton,  1  Vent.  237.   Pearson  v.  HumeSi  Carter,  ««9. 
^*€sman  v.  Nainby,  a.  lord  Raymond  1456.— [Note  99.] 
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LkiUhm  laithy  that  be  it  not  bound  to  reoeiTe  it  At  a 

ttraager't  lumcL  Batif  tnjr  stranger  in  the  mine  o;^  of  r^077| 
tihe  morgaffor  or  hia  heir  (without  hia  consent  <>'  |_  •  *J 
privitjr)  teader  the  monevp  and  the  niorgagee  accepteth 
It,  this  is  a  good  satisnction,  and  the  morsagor  or  his  beir 
agreeing  thereunto  may  re-enter  into  the  land ;  omnis  raHhabiiio 
retrh  irakihtr  H  wmndafo  mqm^ndur.  But  the  BMrfSgor  or 
his  heir  may  disagree  thereunto  if  he  wilL 


Sect.  335. 

j4^D  be  it  remembered  that  in  sitek  cauj  where  such  tender  of  the  moneg 

is  madey  S^c.  and  the  feoffee  refuse  to  receive  itj  by  which  the  feoffor  or 

his  Metres  enter^  Ifc.  then  the  feoffee  hath  no  remedy  By  the  common  law  to 

have  this  money f  because  it  snalfbe  accounted  his  own  folly  that  he  refused 

the  money,  when  a  lawful  tender  of  it  was  made  unto  him  (1). 

• 

**  'VENDER  of  the  money  is  made,  ^.'*    Here  is  imtihfed  at 
the  due  time  and  place  aeeording  to  the  conditioA. 

"  EntcTy  S^cJ*  viz.  into  the  lands  or  tenements. 

**  Then  the  feoffee  hath  no  remedy  by  the  common  lam  to  haoe 
a  £.9.  tit.A«.  Au  monm^  Sfc"  And  the  reason  is,  because  the  money  is  col- 
389-  31  Am.  3a.  hteiall  to  the  land,  and  the  feoffee  hath  no  remedy  therefore* 

If  an  obligation  of  an  hundred  pound  be  made  with  condition 

for  the  payment  of  fifty  pound  at  a  day,  and  at  the  day  the 

(t  KoH  Abr.       obligor  tender  the  money,  and  the  oblieee  refuseth  the  same,  yet 

5«3»6«4jSid.  in  action  of  debt  upon  the  obligation,  if  the  defendant  plead  the 

mRo'^       tender  and  refusaU,  he  must  also  plead  that  he  is  ;^et  ready  to 

ai  £.4. 35!         P^  the  money,  and  tender  the  same  in  court.     But  if  the  prnus- 

33  £.  3. 5.  tife  wOl  not  tnen  receive  it,  but  take  issue  upon  the  tender,  and 

^ovSl ^^'P^'      ^^  same  be  ibund  a£;ain8t  him,  he  hath  lost  the  money  for  evw. 

SSTAhT*'       ^^*  ^^^  ^®  bound  in  200  quarters  of  wheat  for  deliverie  of  a 

fisa.  Dyerft4.b.   ^^^  quarters,  if  the  obligor  tender  at  the  da;^  a  100  quarters,  fo. 

35.  •.coot)     *  he  shall  not  plead  uncore  prist,  because  albeit  it  be  parcell  of  the 

condition,  vet  they  be  bona  perituray  and  it  is  a  cnar^  for  the 

obligor  to  keep  them.     And  the  reason  wherefore  in  the  case  of 

8  £.  9.  tit  the  obligation  the  sum  mentioned  in  the  condition  is  not  lost 

Alt.  389.  by  the  tender  and  refusal!,  is  not  only  for  that  it  is  a  duty  and 

parcel  of  the  obligation,  and  therefore  is  not  lost  by  the  tender 
and  refusall,  but  tiio  for  that  the  obligee  hath  remedy  by  law 

for 


( 1 )  Here  the  performance  of  the  condition  is  excused  by  the  default  of  the 
feoffee  or  obligee,  vi&  by  tender  and  refusal.  It  is  also  excused,  1.  By  bia 
absence  in  those  cases  where  his  presence  is  necessary  for  the  performance  of 
the  condition.  2.  By  his  obstructing  or  preventing  the  performance.  And 
3.  By  his  neglecting  to  do  the  first  act,  if  it  is  incUBibent  on  him  to  perform  it. 
See  the  cases  in  i  Roll.  Abr.  457,  458.  It  is  also  excused,  in  some  cases,  by 
his  not  giving  notice  to  the  feofee  or  obligee.  See  1  Roll.  Abr.  46a,  4G7, 46^ 
—  [Note  100.] 
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Ibr  the  same.    And  in  this  case,  liberata  pecunia  non  liberat 

But  if  a  man  make  a  single  bond,  or  knowledge  a  statute  or  (a  daimd.'48.y 

fecoffnizance,  and  afterward  make  a  defeasance  for  the  payment  7  H.  4. 18. 

of  afesser  sumat  a  day,  if  the  obligor  or  conusor  tender  the  slV^.Dicriso. 

leiser  sum  at  the  day,  and  the  obligee  or  conusee  refuseth  it,  \\  £  ^  ^^* 

he  shall  never  have  any  remedy  by  law  to  recover  it,  because  it  33  h.  6.  «.  b. 

is  no  parcell  of  the  sum  contained  in  the  obligation,  statute,  or  17  Ass.  pi.  a. 

recognizance,  being  contained  in  the  defeasance  made  at  the  3o£-4*  ib. 

time  or  after  the  obligation,  statute,  or  recognizance.    And  in  ^611%'% 

this  case  in  pleading  of  the  tender  and  refusall  tfie  partie  shall  \^j^^i,  ' 

not  be  driven  to  plead,  that  he  is  yet  read^  to  pay  the  same  or  16  H.  7.  i^. 

to  tender  it  in  court :  neither  hath  the  oUieee  or  conusee  any  18  £.  3. 53. 

remedy  by  law  to  recover  the  sum  contained  in  tlie  defeasance.  7  ^4- 4>  5* 

[o]  And  so  it  is  if  a  man  make  an  obligation  of  100  pound  with  l^  ^  3  ]^'^ 

condition  for  the  dehverie  of  come,  or  timber,  &c.  or  for  the  2a  h.  6. 39,  tif/ 

perfimnance  of  an  arbitrement,  or  the  doing  of  any  act,  &c.  This  Abatement  ii. 

IS  coDaterall  to  the  obligation,  that  is  to  say,  is  not  parcell  of  it,  49  ^-  3*  3- 

Slid  therefore  a  tender  and  refusall  is  a  perpetual  bar  ( a ) .  \.^^  y^^' '  p 

But  if  a  man  be  bound  to  make  a  feoflement  in  fee  to  the  toe's  cu^u^^' 

oUi^ee,  and  he  make  a  lease  and  a  release  to  him  and  his  heires,  8upra.31As8.a5. 

slbeit  this  be  a  collaterall  condition,  yet  it  is  well  performed,  1 1  H.  4. 33. 


because  this  amounts  in  law  to  a  feofiBment  (3).  ^  S*  ^-  ^- 

^^'  1  E.  4.  1. 

7  £.  4.  3.     PI.  Com.  Fogasse't  case,  fo.  6.    (Moore  36, 37.    Post  236.  b.) 

'*  Money ^ 


(s)  In  the  10th,  11th,  and  12th  editions,  there  is,  in  the  mafffm,  a  reference 
to  3  Cro.  755;  but  there  is  no  such  pag^  in  that  volume  of  Croke. .  Most  pro- 
hsUy  lib  misprinted  for  1  Cro.  755,  Cotton  v.  Clifton,  where  it  was  held, 
''Ait^  where  an  obligation  is  made,  and  afterwards  a  defeasance  is  made 
^itmKff  ^he  pays  a  less  sum,  there,  if  he  pkads  the  defeasance  and  the 
"  tnder  of  the  lesser  sum,  he  need  not  to  say,  tend  tempt  prist;  for,  by  the 
^  leader,  he  was  discharged  of  all ;  but  otherwise  it  is  or  an  obligation,  with  a 
^  CjBdhion  to  pa^  a  lesser  sum.** — [Note  101.] 

(3)  No  authority  is  cited  for  this  position.  InPlo.  156,  it  is  laid  down^ 
diat  a  lease  and  release  mav  be  pleaded  as  a  feoffinent;  and  1  Finch  48, 
nd  s  Rnck  6d,  it  is  said,  that  a  lease  and  release  amotmts  to  a  feofiment. 
But  this  must  be  understood  with  some  qualifications,  as  the  operation  of 
sfiBoCneDt  is,  in  some  instances,  much  more  fbrcible,  and  of  course  may  be 
OHidi  more  beneficial  to  the  person  entitied  to  the  benefit  of  the  condition^ 
^  the  .operation  of  a  lease  and  release.  The  nature  of  a  feoffinent  will 
be  considered  in  one  of  the  notes  to  the  Chapter  of  Releases — With  respect 
to  die  diflference  adverted  to  above,  between  iht  operation  of  a  lease  and 
fdeise,  and  the  operation  of  a  feoffinent ;  it  isumnatenal  whether,  by  the  lease, 
^  snderstood  a  bargain  and  sale  fi^r  years  under  the  statute,  or  a  lease  at  com- 
OHxi  kwy  with  an  actual  entry  by  the  lessee.  In  either  case,  though  the  lessor 
bid  die  possession,  yet,  unless  he  was  seised  of  the  freehold,  when  he  executed 
the  lease,  his  release  would  not  vest  an  estate  of  freehold  in  the  releasee.  But 
bit  fiwffinent,  if  he  had  but  a  mere  possession,  would  vest  the  freehold  in  the 
v^pfce.  In  the  same  manner,  if  tenant  for  life  enfeofis  in  fee,  it  divests  the 
vosfe  inheritance,  and  is  a  Cbrfetaire  of  his  estate.  But  nothing  of  this  is 
Pn^doced  bj  a  release  grounded  on  a  previous  tease,  either  at  common  law  or 

%  tbe  slatuta^Nole  los  J     , 
Vol.  II.  M 
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lib.  5,  fo.  114.         **  Money t  maneta^  legalis  moneta  Anglue,*^  lawful  money  of 
\}p\f  England,  either  ia  gold  or  silver,  is  of  two  sorts,  viz. 

lib  9  fo^'       ^  En^ish  money  coyned  by  the  king's  ^  authoritie,  ^20771 
(5R«p.ii4!       ^  forraine  003010   by   proclamation    made    currant  I     k    J 
Wade  s  case,       within  the  realme.     Coyne,  cuna  dicitur  d  cudendo,  of 
9  Ins.  579. 74a.    coyning  of  money.    In  French  coine  signifieth  a  comer,  because 
3  Int.  93.)         j^  ancient  time  money  was  square  with  comers,  as  it  is  in  some 

countries  at  this  day.  Some  say  that  coine  dicitur  k  xoiVec,  id  est 
communis,  quod  sit  omnibus  rebus  communis*  Moneta  dicitur  i 
monendo,  not  only  because  he  that  bath  it,  is  to  be  warned 
Aristotle,  lib.  9»  providently  to  use  it,  but  also  because  nata  itta  de  auihore  et 
^^^Car  80  ^^^  admonet.  Pecunia  dicitur  d  pecu,  beasts,  omnes  enim 
Trover  and  Con-  vctertim  divitite  in  animalibus  consistebant ;  and  it  appeareth  thut 
Tertion  lies  for    in  Homer^B  time  there  was  no  money  but  exchange  of  cattel, 

money  oat  of  a     See.  ( 1 ) 

*•![•)  „  Nu$nmus,  av  »»  flfjtu,quia  lege  Jit  non  natura.    Vide  (♦)  the 

itmt.\^'.  7.     «totute  of  9  H.  5,  of  the  noble,  halfe  noble,  and  fltrthing  of 
(Cro.  igTS^ri.)    go^^9  which  is  the  fourth  part  of  a  noble,  and  that  ii  iwwtj 

pence. 


Sect.  33& 

ydLSOj  if  a  feoffment  be  made  on  this  condition^  that  if  (he  feojfee 
pay  to  the  J^offor  at  such  a  day  between  them  limited  twenty 
pounds,  then  the  feoffee  shall  have  the  land  (si  feoffment  soit  fait  sur  _tiel 
condition,  que  si  le  feoffee  paya  al  feoffor  a  tiel  jour  inter  eux  limit 
xxl.*  adonques  le  feoffee  avera  la  terre)  to  him  and  to  Me  heire$i  and  if 
hefuile  to  pay  the  money  at  the  day  -f  appointed,  that  then  (X  que  iacioi^qiie) 
it  shall  he  lawfull  for  the  feoffor  or  hisheires  to  enter,  Sfc.  and  afterwards^ 
before  the  day  appointed  the  feoffee  sell  the  land  to  another,  and  ofthk 
maketh  a  feoffment  to  him,  in  this  case  if  the  second  feoffee  will  tinder- the 
sum  of  money  at  the  day  appointed  to  the  feoffor,  and  the  feoffor  rrfusetk 
the  same,  S^c,  then  tlte  second  feoffee  hath  an  estate  in  tne  land  clearly 
without  condition.  And  the  reason  is,  for  that  the  sedond  fe&ffie  hath  an 
interest  in  the  condition  for  the  safeguard  of  his  tenancy  (pur  sal't&tion  de 
Ijson  tcnaricic).     And  in  this  case  it  seefns  that  if  the  Jirst  feoffee  after 

such 

*  que  added  in  L.  and  M^  and        %  qne  added  in  Roh.  but  not  in  Lm 
JRoh,  and  M, 

f  appointed — S^c,  L.  and  M,  |  soR«»^le  L.  and  M.  and  RoL 


( 1)  See  the  account  given  in  Bla.  Com.  vol.  i.  cli.  7,  of  his  majest/rf  prero^- 
tive  respecting  the  coin  of  the  kingdom;  and  see  5  Mod.  7.  3  Salk.  446.  For 
the  etymology  of  the  word  Sterling,  see  Du  Cange  and  Spelman's  Glossaries, 
under  the  word  Esterlingus;  and  mr.  Leake's  Historical  Account  of  English 
Money,  page  20.  Guineas  took  their  name  from  the  gold  brought  from  Gnmea 
by^  the  African  company,  who,  as  an  encouragement  to  bring  over  gold  to  be 
coined,  were  permitted,  by  (Jieir  charter,  tohave  their  stamp  of  an  elephant 
upon  the  coin  made  of  the  African  gold.  By  a  proclamation  of  the  22d  of 
December  1717,  the  guinea,  which  till  then  had  been  current  for  31  sfaOlzngt 
and  sixpence,  was  reduced  to  21  shillings,  and  half-guincas,  double  guineas,  and 
five  pound  pieces  in  proportion^— [Note  103.] 
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such  mle  of  the  latid^  will  tender  the  money  at  the  day  apju>inted,  i^c.  to 
the  /eqffor,  this  shall  be  good  enough  for  the  safegar^of  the  ettat^ofthe 
second  feojie,  became  the  first  fioffee  was  privie  to  the  condition,  and  so 
ike  Us^er  of  either  of  them  two  is  good  enough,  Sfc. 

«  jfKDifhefiiileiopatfthemoney,Sfcy  i«E.  3. 

"^     tt  a  man  make  a  feoffment  of  lands,  to  have  and  to  hold  CondSc.  8. 

to  him  and  his  heires,  upon  condition,  that  if  the  feoffee  pay  to  }?.^  ^' 

the  leoflbr  at  such  a  day  twenty  poundb,  that'  then  the  feoffee  m  Ass.5. 

d^Xk  have  the  lands  to  him  and  his  heires,  if  tlie  condition  iiad  PI0.481. 

ttM  proceeded  further,  it  had  l^een  void,  for  that  thd  feoffee  had  /,  Hen.  117.) 
a  fife  simple  by  the  first  words,  and  tlierefore  the  words  suh- 

seMentfs)   are  materially  added  (and  if  he  faile  to  pay  die  If  5-'o-9^i97- 

I«lObey,&C.).  '  Goodie.  c»e. 

«*  The  second Jetffee  toill  tender  th^  sum  of  money,  S^c." 
Albeit  the  second  feoffee  be  not  namedf  in  the  condition,  yet  - 
4iajH  he  tender  the  sum  because  he  is  privie  in  estate,  and  in 
judgment  of  law  hath  an  estate  and  interest  in  the  condition,  (as 
idiUeion  here  saith)   for  the  salvation  of  his  tenancy.      Vid,  ^8  Hep.  4a.  b.)  ■ 
Siect.  334.    And  note,  he  that  hath  interest  in  the  condition  on  (a Crag: 245.) 
the  one  side,  or  in  the  land  on  the  other,  may  tender.      WiSe^  aue'*^ 

[^20871      ^^^  it  is  to  be  qc^  observed  also,  that  the  feofibe 
*l  may  tender  any  m6ney  (hat  is  currant  within  the  rcalme, 
dbieit  it  be  fbrrein'.com,  so  as  it  be  currant  by  act  of 
or  by  the  king's  proclamation  (3},  as  hath  been  said. 


"  TMet  the  sum.**  The  febfke  may  tender  the  money  in 
pune^  ik* 'bags,  widiout  riiewiA^  or  telling  the  same,  for  he 
dnit^tutL'^imAi  he  oUght;  viz.  to  bring  the  money  iii  piiiires^  or 
htiiStf  yhit9i  lb  ihe  usneAl  manner  to  carry  money  iii,  and  then 
ir  s  Ai8  'pitrt  ^  die  party  that  is  to  receive  it'  to  put  it  out  and 

"  iff'UvBfirHjMieer  Here  it  appeareth,  that  the  first  feoffee 
im^y  iifatimtft£idmg'hi^  feoffment;  pay  the  mpney  to  the  feoffor, 
iMMbfe  IMF  (s  pfO^e  ahd' privie  to  the  condition,  and  by  his  tender 
lAa/iM  Ilie  ^Mate  df  jtis  ftoffbe,  whibh' fif  ^  good  dealing  he 
oi$ato'do<i). 

Sect. 


T 


}•,} 


See  note  i.fol.  3I6. 
)'  And  if,  at  the  tinie  of  theifeoffinent,  a  purer  or  more  weighty  money  were 
cntMatt,  and,  before  the  day  of  pa3rment  coin  of  a  baser  alloy  is  established  by 
prodataiadon,  tf  tender  of  the  sum  in  that  com  is  good.    Dav.  Rep.  18.    Noit 
to  thexxAjtiliwtt^'^J^ct^  104.] 

( 1 )  {1^  the  same  manner,  equity  permits  all  persons  to  redeem,  u^ho  liave  any 
eMht&riid&eii  in  the  equity  of  reaemption  of  the  mortgagor;  as  tenant  for  life, 
reciii&der*inan  or  reversioner,  jointress,  tenant  by  the  curtesy,  by  elegit,  statute 
meicliant  or  staple,  &c.  All  these  may  redeem;  and  volunteers  are  equally 
adinitted  to  redeemr,  as  purchasers  for  a  valuable  consideration.  Howard  v. 
ribi^tt,  i-Verh.  190.  2  £q.  Cas.  Abr.594.  The  tenant  for  life  and  jointress 
c6tftribiite  ton^ards  the  redemption  of  the  mortgage  debt.  In  1  P.  Williams  650. 
the  rd^Mrter  states,  that  he  mentioned  to  the  court,  that  the  life  estate,  ( espe- 
daBy  m  the  case  Where  the  tenant  for  life  had  tlie  remainder  in  fee, )  might  be 

M  2  valued 
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valued  at  two-fifths,  which  had  been  done  in  some  cases;  yet  the  court  said,  how 
equitable  soever  that  might  b^,  it  was  not  the  practice,  for  which  reason  it  would 
be  dangerous,  and  create  uncertainty  to  go'  out  of  the  rule ;  and  the  roister 
said,  he  had  never  known  a  life  valued<atmore  than  one-third»     And  see  Brend 
V.  Breud,  i  Vcm.  1213.    Ballet  v.  Sprainger,  Pre.  Cha.  62.    James  v.  Hailes, 
ib.  44. — But  the  remainder-man  or  owner  of  the  inheritance  must  come  in  to 
redeem  in  the  life  of  the  tenant  for  life,  or  jointress;  for  he  cannot,  after  their 
decease,   compel  a  contribution  from  their  assets.     Cornish  v.  Mew,  1  Cha^ 
Ca.   271,      Howell  v.  Price,  Pre.  Cha.  423.      Hungerford  v.  Hungerfordy 
Gilb.  £q.  Rep.  67^ — ^In  what  cases  the  d&toeress  xmU  be  permitted  to  redeem^ 
is  a  question  which  involves  in  it  many  points  of  great  nicety.     The   law 
requires  a  legal  seisin  in  the  husband;  and  it  is  a  settled  point,  that  the  wife 
cannot  be  endowed,  of  a  trust  estate.     Upon  this  principle,  it  was  generally 
understood,  that  the  wife  was  not  entitled  to  her  dower  out  of  an  estate,  which, 
at  the  time  of  her  marriage,  was  subject  to  a  mortgage  in  fee.     But  this,  per- 
haps, was  never  formally  determined,  till  the  case  of  Dixson  v.  Saville,  1  Bro. 
Cha.  Ca.  326.    But  the  case  is  different  with  respect  to  mortgages  for  terms  of 
years.     It  may  be  observed  here,  1st.  that,  at  common  law,  it  a  lease  be  made 
for  a  term  of  years,  rendering  rent,  tlie  wife  is  entitled  to  her  dower  of  a  third 
part  of  the  reversion  by  metes  and  bounds,  and  to  a  third  part  of  the  rent;  and 
execution  will  not  cease  during  the  term.     2dly.  If  the  husband  makes  ^  gift  in 
tail,  rendering  rent,  as  the  rent  is  payable  out  of,  or  in  respect  of,  an  estate  of 
inheritance,  the  wife  will  be  endowed  of  a  third  part  of  the  rent.    3dly.~If  the 
husband  makes  a  lease  for  life,  rendering  rent,  the  wife  is  not  entitled  to  her 
dower  of  the  rent,  because  it  is  not  payable,  in  Uiis  case,  out  o£,  or,  in  respect  of, 
an  estate  of  inheritance.    4thly.  If  the  husband  makes  a  lease  for  years,  reaerv* 
ing  no  rent,  -then  judgment  will  be  given  for  the  wife,  with  a  ceuet  executio 
during  the  term.     This,  if  the  term  be  of  long  duration,  deprives  her,  virtually, 
of  her  dower,    ffthly.  If  a  person  purchases  an  estate  of  inlreritance  whidi  is  in 
mortgage  for  a  term  of  years,  the  wife  of  the  vendor  will  not  be  endtl^  to  her 
dower  m  equitv,  if  the  term  was  created  before  the  marriage  of  th«  ^Fendor, 
and  actually  assigned  to  a  trustee  for  the  purchaser,  to  attend  the  inheritance. 
6thly.  If  a  person  dies  seised  in  fee,  subject  to  a  tenn  of  years,  if  the  term  be  a 
term  in  gross,  for  securing  the  payment  of  a  sum  of  money,  the  widow,  by  dis- 
charging the  money  secured  by  it,  or  paying  one-third  01  the  interest,  will  be 
entitled  to  dower.     7thly.  If  the  term  be  an  outstanding  satisfied  term,  she  will 
also  be  entitled  to  her  dower  against  the  heir.     Ante  32.  a.     Bro.  Abr.  Dower 
44.  60.  8().     1  Roll.  Abr.  678.     Bodmin  and  Vandebendy,  Shower's  Cases  in 
Parliament,  Gg,      Brown    v.  Gibbs,    Precedents  in  Chancery,  97.     Wray  v. 
Williams,  ibid.  1.51.     Dudley  v.  Dudley,  ibid.  241.     Banks  v.   Sutton,  2  P. 
Williams  700.     Hill  v.  Admns,  2  Atkyns  208.  Amb.  6,  under  the  name  of 
Swannock  v.  Lyford, — The  last  of  these  cases  applies  particularly  to  the  posi- 
tion contained  under  the  5th  division, — tliatin  the  case  of  a  purchaser,  the  wife 
will  not  be  relieved  in  equity  against  a  term  of  years  so  outstanding. — As  this 
circumstance  frequently  occurs  in  practice,  and  the  general  doctrine  of  terms 
of  years,  as  they  affect  dower,  is  very  important,  we  present  the  reader  with  a 
manuscript  note  of  lord  Hardwicke's  argument,  on  making  his  decree  in  the  case 
liist  mentioned,  wliere  he  enters  very  largely,  and  with  his  usual  ability,  both  on 
the  general  doctrine,  and  its  application  to  the  point  in  question. 

"  Lord  Chancellor.— PlaintiflTs  husband,  being  seised  of  a  fireeholdestate, 
subject  to  a  term  of  one  thousand  years  standing,  out  in  a  mortgage,  by  virtue  of 
a  mortgage  made  by  his  father,  conveys  the  inheritance  to  defendant  for  a  valu- 
able consideration;  and,  at  the  time  of  this  conveyance,  defendant  takes  an 
assignment  of  the  term  in  mortgage,  in  the  names  of  trustees,  to  wait  and  attend- 
upon  such  inheritance :  and  now  the  plaintiff  brings  her  bill  against  defendant 
the  purchaser,  for  dower,  praying  to  be  admitted  to  redeem  this  mortjzage  term, 
and  to  have  it  out  of  the  way;  and,  upon  payment  of  her  proportion  of  the  mort- 
gage 
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mge  mone^,  to  be  let  into  her  dower  immediately,  that  she  might  not  wait  till 
Im  deCermmation  of  the  term. — Question  is,  Whether  the  court  ought  to  decree 
this,  under  the  present  circumstances  of  the  case  P  I  cannot  say  but,  that  the 
decree  already  made  at  the  rolls  for  plaintiff  the  widow,  is  absolutely  consistent 
with. the  mere  reason  of  the  thing,  if  it  was  not  to  be  considered  originally,  and 
settled;  but,  as  this  must  depend,  not  only  upon  the  precedents  of  the  court, 
but  the  practice  of  conveying  titles  to  estates,  upon  which  the  precedents 
themselves  were  settled,  I  do  not  wonder  that  a  decree  of  this  kind  should  be 
made  by  a  judge,  who  was  not  absolutely  conversant  in  such  precedents  of  the 
court,  and  the  £stinctions  taken  therein.     But,  upon  consideration  of  them,  and 
the  great  authority  relied  upon,  of  lady  Radnor  and  Vandebendy,  Show.  P.  C. 
lam  of  opinion,  Uiat  the  decree  ought  to  be  reversed.     And,  if  it  should  not, 
would  it  not  be  going  directlv  contrary  to  that  great  authority,  and  the  reasons 
upon  which  it  is  founded,  and  make  such  uncertainty  in  this  court  in  r^^ard  to 
purchases,  chat  the  subject  would  not  know  what  to  rely  upon? — llie  wife  here 
claims  her  dower,  subject  to  a  term  originally  standing  out  in  a  mortgage.    The 
consequence  of  that  is,  that,  in  law,  though  ^e  might  have  brought  her  writ  of 
dower,  and  recovered  judgment,  yet  she  could  not  have  had  the  benefit  of  it,  till 
after  the  determination  of  the  term ;  for  the  judgment  would  be,  with  a  cessd 
exeeutio  till  that  time.     This  was  the  wife's  legal  remedy ;  and,  that  being  so, 
she  comes  into  this  court  upon  the  foundation  of  her  general  rieht  of  dower,  to 
be  delivered  from  that  restriction  which  the  law  imposes  upon  her,  from  having 
the  benefit  of  it,  till  such  determination  of  the  term,  and  to  be  admitted  to 
redeem,  this  term,  which  is  now  not  in  the  hands  of  the  mortgagee,  but  of  the 
purchaser,  as  being  assigned  to  attend  upon  the  inheritance,  and  for  the  other 
purposes  before  mentioned :  and,  though  the  assignment  is  not  in  the  words 
^  to  pDOtect  the  inheritance  from  dower,  or  mesne  incumbrances,'*  yet  it  is 
ahnQTB  so  uaderstood;  otherwise  there  would  be  no  use  in  taking  the  term  in  die 
name  of  a  trustee. — It  is  admitted  by  the  defendant,  in  case  things  had  t^tood  as 
tbqf  were  at  the  4\me  of  the  marriage,  viz.  that  the  term  had  been  in  the  mort- 
gag«e,'0nd  the  isheritance  in  the  husband,  as  heir,  or  purchased  from  him  by  the 
purchaser  without  an  assignment  of  the  term,  as  here,  the  wife,  as  entitled  to 
dowcr^might  then  have  come  here  to  redeem  the  mortgage,  to  have  the  benefit  of 
rmyang  at  her  dower  immediately,  by  paying  ofP.tbe  mortgage  money,  or  keep- 
ing down  the  interest  for  the  benefit  of  the  heir  or  purchaser.     And  even  this 
was,  (when  originally  settled)  going  a  good  way  in  fiivour  of  a  doweress^  though 
it  wps  consistent  with  the  reason  of  the  thing ;  for,  as  she  was  entitled  to  dower, 
and  as  a  mortgage  is  only  a  redeemable  interest,  it  is  fit  the  equity  of  redemp- 
tion should  follow  the  nature  of  the  interest  in  the  estate ;  and  she  to  be  endowed, 
and  the  heir  at  law  to  be  entitled  to  the  inheritance  subject  to  such  dower,  was 
giving  the  wife  a  real  benefit  arising  from  her  dower,  and  not  a  mere  nominal 
one,  as  it  would  be  at  law,  where  there  is  an  outstanding  term ;  for,  when  the 
law  Hgrs,  she  shall  have  judgment  for  dower,  but  with  a  cesset  exeeutio  till  the 
deteimination  of  the  term,  Uiat  is  in  fact  to^say,  slie  shall  have  no  dower,  and 
therefiore  this  court,  as  against  the  heir,  but  not  the  purchaser  of  the  term  and 
inheritance,  gives  her  the  benefit  of  her  dower,  by  removing  the  term.     And,  if 
all  the  OMS  of  tenancy  in  dower  and  curtesy  likewise  were  now  originally  to 
he  considered,  it  might  as  well  be  left  upon  the  strength  of  the  law,  for  it  is 
undonhtedlj  a  mere  legal  title  that  the  one  has,  as  well  as  the  other ;  and  there 
is  no  contract  of  the  party's  intervening.     Therefore,  if  a  woman  marries,  and 
the  husband  is  in  possession  of  an  estate,  or,  if  a  man  marries,  and  the  woman  is 
in  possession  of  an  estate,  each  party  knows  that,  at  the  time  of  the  marriage, 
their  estates  are  liable  and  subject,  on  the  one  side,  to  a  tenancy  by  the  curtesy, 
and,  on  the  other,  to  dower,  and  to  all  mesne  incumbrances  and  terms ;  and 
there  is  noharmtosay,  that  both  shall  take  tlieir  chance.     The  commiseration, 
in  respect  to  dower,  has  arisen  from  the  determinations  in  favour  of  tenancy  by 
/he  .curtesy;  .aud  iixdeed,  the  distinctipn  made  between  dower  .and  tenancy  by 

M  3  curtesy 


208.  a.]  Of  Estates  L.3.  C.5.  Sect. 336, 


curtesy  is  founded  upon  very  slight  reasons ;  but,  however,  it  has  been  so  eattr 
blishea.  The  great  point,  in  this  case,  depends  upon  the  determination  in  the  case 
of  lady  Radnor  and  Vandebendy,  in  Show.  P.  C.  and  Preced.  Chan,  and  that  wis 
thus:  (I  mention  it  from  lord  Somers's  own  notes) — ^It  was  sent  to  the  master, 
in  order  to  state  the  case,  who  stated  it : — That,  Charles  earl  of  Warwick,  upon 
the  marriage  of  his  son,  settled  his  estate,  as  to  part,  in  jointure  to  his  lady,  and 
part,  upon  the  son  in  tail,  and  part,  upon  himself  in  tail ;  and,  upon  failure  of 
issue  male,  then  to  trustees  for  99  years,  to  be  disposed  of  by  the  said  earl,  either 
by  deed  or  will,  and,  for  want  of  such  appointment,  the  term  was  declared  to  be 
for  the  next  in  remainder,  and  to  be  attendant  upon  the  inheritance ;  and,  as  to 
a  third  part  of  a  moiety  of  the  estate,  it  was  limited  to  lord  Bodmyn  in  taiL 
The  son  died  without  issue ;  and  then  tlie  earl,  according  to  his  power  of 
appointment,  charges  the  estate  with  some  annuities,  some  ot  which  were  deter- 
mined at  the  time  of  the  purchase  in  question,  and  some  were  continuing;  and 
then  the  trust  term,  which  was  merely  such,  was  to  be  attendant  upon  the  inhe- 
ritance. Vandebendy  purchases  of  lord  Bodmyn,  plaintiffs  husband,  that  pmt 
of  the  estate  limited  to  him ;  and  took,  not  only  a  conveyance,  but  a  recogni- 
zance in  two  statutes,  in  very  considerable  sums,  to  indemnify  the  estate  from 
incumbrances,  and  against  the  wife's  dower,  and  for  suffering  a  recovery,  and 
took  an  assignment  of  the  term.  Vandebendy  afterwards  conveys  to  sir  John 
Kotlieram,  which  occasioned  it  to  be  called  in  Preced.  Chanc  65,  by  the  name 

of  lady  Radnor  v.  Rotheram I^ady  Radnor  brought  a  bill  to  have  the  benefit  of 

dower  against  Vandebendy,  (who  purchased  of  lord  Bodmyn  her  husband,)  and 
to  set  this  term  out  of  the  way ;  and,  by  the  decree  before  made,  lord  Jefierys 
inclined  to  give  relief,  and  did  set  the  term  out  of  the  way,  and  direct  she  shoiud 
bring  dower  at  law;  but  lord  Somers  reversed  that  decree;  and,  upon  appeal  to 
the  house  of  lords,  the  reversal  was  affirmed.     There  was  great  doubt  in  this 
court,  and  so  in  the. house  of  lords;  and  there  was  a  great  inclination  in  the 
house  to  reverse  that  decree  of  lord  Somers ;  but,  when  tne  counsel  came  to  the 
bar,  the  lords  asked.  Whether  it  was  usual  for  conveyancei  s  to  convey  terms  for 
years  to  attend  the  inheritance,  to  prevent  dower  ?  and  the  counsel,  with  great 
candor,  saying  it  was,  the  lords  affirmed  lord  Somers'  decree.     The  point  that 
weighed  in  the  judgment  was,  that  this  was  the  case  of  a  purchase  for  a  valuable 
consideration ;  that,  in  making  conveyances,  purchasers  relied  upon  that  method 
of  taking  a  conveyance  of  the  inheritance  to  themselves,  and  an  assignment  of 
the  term  standing  out  to  a  trustee,  to  attend  it;  that  the  outstanding  term  was 
|irior  to  the  title  of  dower  in  the  wife,  and,  therefore,  purchasers  have   relied 
upon  that,  as  a  bar  to  such  dower ;  so  that  this  court  and  house  of  lords  were  of 
opinion,  that,  if  they  were  not  to  permit  that  to  be  so,  it  would  be  to  overturn 
tlie  general  rule,  which  had  been  established  and  practised  by  many  titles  to 
estates,  and  tend  to  make  such  titles  precarious  for  the  future.     And,  as  to 
what  was  said  in  the  case  of  Brown  and  Gibbs,  Preced.  Chanc.  97,  viz.  that, 
though  there  was  a  purchaser,  in  the  case  of  lord  Radnor  and  Vandebendy, 
yet,  that  the  court  did  not  go  upon  that  reason. — I  do  not  know  who  reported 
that  to  be  the  saying  of  the  court;  but  this  I  know,  that  that  was  the  only  reason 
for  the  determination  there;  and  that  is  plain,  for  Vandebendy,  the  purchaser, 
having  purchased  for  a  valuable  consideration,  lord  Somers  did  rely  upon  that 
greatly ;  for  he  said,  it  has  been  always  looked  upon,  that  a  term,  purchased  in 
by  such  a  person  to  protect  the  inheritance  agamst  dower,  &c.  has  been  suffi- 
cient for  that  purpose ;  and  therefore,  it  would  not  only  be  a  new  thing  to 
determine  it  should  not,  hut  of  very  great  consequence,  and  greater  than  what 
appears  at  fir^t  view,  besides  what  has  been  already  mentioned,  and  especially, 
since  practitioners  have  all  along  advised  this  method,  whereby  mimy  persons 
have  been  purchasers  in  that  way ;  and  there  cannot  be  a  stronger  argument 
against  altering  this  method  by  any  determination,  tlian  to  say,  it  was  never 
done:  but  the  argument  by  the  counsel  was  of  another  nature;  for  they  said, 
that  judgment  had  been  given  for  dower  in  all  ages,  and,  in  the  case  of  a  term, 
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«8  in  the  preaeiil  case,  she  might  qame  into  thid  court,  to  liave  the  benefit  of  her 
^Miei^  QOtvrithstaoiling  such  tenn.  Ever  since  this  case,  it  has  always  beeo 
fii^4  ^^  Uie  court  is  bound  by  it;  apd,  on  the  other  hand,  I  hare  heard  it  often 
Sf|i4  bjr  the  court,  that  they  will  gq  no  farther.  And  therefore,  to  have  the 
t|ipjifit  of  a  deternunatipn,  every  person's  case  must  be  exactly  and  strictly  thei 
wme  with  that.  I  am  of  t))e  same  opinion  too,  and  will  not  go  any  further  tlum 
tfa|t  cfue  does.  So  thai,  then  the  question  comes  to  be  this,  Whether  there  k 
9nj  distinction  between  this  case  and  that  ?  It  is  said,  that,  there  the  purchaser 
ifaa^allowed  to  protect  himself,  by  taking  in  the  term  attendant  upon  the  inhe- 
fitijicp,  because  that  was  a  satisfied  tenn,  which,  in  the  consideration  of  this 
c^^jlt,  was  become  part  of  the  fee;  that  he  purchased  the  whole  estate  o^  the 
hiifband,  and,  therefore,  an  old  term,  such  as  that  was,  has  been  allowed  to  be 
so  assigned,  ta  protect  the  inheritance;  but  that,  in  this  case,  tlie  husband  had 
na(il|ing  in  the  term,  because  he  was  owner  of  the  inheritance  subject  to  it,  and 
of  die  equity  of  redemption  of  it;  and,  for  tliat,  at  the  time  of  the  purchase, 
tlie  torni  was  in  mortgage,  and  standing  out,  and  tlie  money  advancea  still  due 
1^^  it,  that  it  was  a  security  separate  from  the  husband's  inheritance,  and  the 
pigvhaser  took  it  from  the  mortgagee  only  and  not  from  the  husband.  But,  I 
tUokf  that  makes  no  difierence  here  from  that  of  Vandebendy.  If  there  is  any 
dUftrenoe,  it  is  against  the  plaintiff,  and  makes  the  case  much  stronger  in  favour 
of  ibe  present  purchaser.  It  is  difficult  to  say,  upon  the  state  of  me  case^  that 
the  Iprm  there  was  a  satisfied  term  at  the  time  of  the  purchase.  I  rather  think 
it  ft^s  not ;  for  lord  Somers  stages  it,  that  the  earl  Warwick,  who  had  the  power 
of  aDpointing  the  trust  terra,  did  appoint  it,  by  charging  it  with  some  annuities, 
frl^jda  were  to  commence  a  year  after,  ancl  that  some  of  them  were  continuing, 
^pi  poBoe  of  them  determined,  and,  I  think,  after  the  purchase  made ;  and,  if 
that  W9S  so,  this  was  not  a  satisfied  term,  but  still  subsisting  to  pay  those  an«* 
wiitjwjwhic^  were  incumbrances  continuing  upon  the  terms;  so  that  Vandebendy, 
wjhp  took  the  assignment  of  the  term,  took  it  subject  to  the  trust  so  continuing 
m^it,  in  like  manner  as  the  purchaser  here  took  the  term,  subject  to  tlie  mort- 

P'%  an4  die  money  due  uiereon.  Therefore^  the  distinction  endeavoured  to 
SB^de  between  the  case  there  being  a  satisfied  term,  and  this  being  a  mort- 
gage terra,  not  satisfied,  fails.  But,  supposing  the  term  had  been  satisfied,  how 
would  that  make  any  difference  ?  It  is  true,  that  would  then  have  been  a  trust 
for  the  husband,  and  his  heirs,  and  he  would  have  it  as  part  of  his  ownership  and 
dominion  over  the  estate;  and,  consequently,  it  would  be  subject  to  dower,  aa 
mioMt  the  husband.  For,  if  the  husband  dies,  and  there  is  a  satisfied  term  con- 
Unmng,  the  wife  would  be  entitled  to  come  into  this  court,  against  the  heir,  to  set 
that  term  out  of  the  way,  iu  order  to  have  tlie  benefit  of  her  dower ;  and  tliat  is 
ejqiressly  so  said  in  the  case  of  Banks  and  Sutton,  a  Wins.  700,  by  the  master  of 
ibe  r<^ls,  and  he  cites  a  case  to  that  purpose:  and  undoubtedly  she  would,  with- 
out paying  ai^  thing.  And  if,  in  the  present  case,  the  husband  had  made  no 
conveyance  to  the  purchaser,  and  the  mortgage  had  continued  in  the  mortgagee, 
or  hia  assignee,  and  the  equity  of  redemption  had  descended  on  the  heir,  she 
woold  have  been  entitled  likewise  to  dower  against  him,  by  redeeming  the  term, 
and  paying  her  proportion  of  the  mortgage  money,  or  by  keeping  down  the 
intecest.  But,  if*  a  term  for  years  is  in  mortgage,  and  a  person  purchases  the 
inharitanoe  of  the  husband,  and  takes  an  assignment  of  the  term  from  the  mort- 
gag9e»  by  paying  off  the  money,  not  only  to  have  the  trust  of  the  term  as  a  secu- 
fitjr,  but  to  protect  the  inheritance  so  purchased,  would  it  not  be  hard  to  take 
away  die  benefit  oi  it  from  him?  Shsdi  it  be  said,  that  he  shall  have  a  less 
inharitanfse  by  taking  in  a  mortgage  term  in  that  manner,  by  actually  paying  off 
tba  Blortgag«»  money,  than  if  he  liad  taken  an  old  satisfied  term,  for  which  he 
never  paid  ^y  thing  ?  Therefore,  if  the  term,  in  lady  Radnor*s  case,  had  been 
a  Sfrtisped  one^  that  would  liave  been  so  far  from  distinguishing  that  case  from 
thin  in  fisiyrour  <^the  plaintiff,  that  it  w^ould  liave  been  rather  su-ongcr  in  fiivour 
/of  the  purchaser;  for  here,  lie  paid  a  consideration  for  the  outstanding  term, 
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ngbte  ftem  thif  caae  ii,  Oat,  it  ww  pert  of  the  egrewnent  of  al)  die  mrtEei^ 
(diehiMiband  jeiniDg)  tJiat  the  term  dhouMbe  pgrrmMfd  in,by  thepiirrnamr  ef 
tteertate^to  attend  iiisiidieritanoe;  and  that  ii die. very  trmtdecuued  bj^dte 
Aeed.  It  has  been  admitted  here,  that,  if  die  hatband  had  paid  off  die  mort^ 
gage  hinadfy  after  die  coirertaref  and  taken  an  awignmrnt  of -die  terai-  m 
MOrtoage,  in  tn»t  for  him  and  hb  heirs,  to  irttcnd  die  inheritance,  (in  wUdit 
ease  It  would  have  then  become  a  satisfied  term;)  and,  after  tiiis,  a  pnrdHaer 
hndpurehased  firom  him,  and  pmd  him  the  whole  monej,  and  taken  a  coMrOT* 
anee  of  the  inherittmoe  firom  him,  and  an  asBpimfnt  of  the  term  fiooi''  iSm 
mstees,  that  would  hare  been  very  wdl,  and  widitn  the  ease  directlj  of  hidjr 
Sadnor.  What  is  the  difaence,  then,  in  tfaereasonof  the  thing^whedierthn 
fandiand  pajs  off  die  mortgage  himsci^  and  takes  an  assignment  of  the  tmn,  m 
trast  <br  nimadf  and  his  heirs,  and  then  adis  to  a  purchaser  the  inhnil<Bwi; 
sAo  takes  the  term  from  the  trustees;  or,  tAedier  die  purdiaser  conies,  and pnfw 
dwMs  the  fadieritance  firom  die  husband,  and  pajs  off  tlwmoilga^  and  labea* 
an  assignment  of  die  term  to  himself;  Is  the  case  the  lem  strong  fer  that  f  Itia 
mdier  stronger.— It  ii  admitted  diat,ifdiishad  beenanddsatiified  term,-slaBd-* 
iiy  eat  attendant  upon  the  inheritance,  and  a  purchaier  had  pnrrhasfd  ftoai  dm 
hnshand,  md  had  taiwn  in  diis  term,  tluitwomd  hare  potectedtlminheiitincfc 
lhat,ifainan,befimmairiage,  convm  his  estate  privately,  without  die  knew* 
ledge  of  his  wife,  to  trustees,  m  trust  rorhimsdfand  his  msrs  in  fee,dwt'«ill 
jprevent  dower.  So,  if  amanpurduMesan  estateafter  coferture,  andtafaa'al 
coDfcyance  to  trustees,  in  trust  ftr  himsdf  and  Jiis  heirs,  that  wfll  put  an  end 
to  dower:  so,  if  he  takes  an  estate  in  jointenancy,  or  a  cooevqrance  to  Umadf 
lor  a  long  term  of  ^rears.  But,  it  is  dbjeeted,  that,  the  act  done  hereby  die - 
purchaser,  at  the  tune  of  his  purdiase,  he  haring  notice  of  the  mirriage,  wB 
put  the  wke  in  a  worse  condition  than  she  would  have  been  in  originally,  if  die 
purchaser  had  not  intervened ;  since  then,  diere  would  have  been  a  redeemable 
mortgage,  (the  equity  of  redemption  being  in  the  husband,)  and  the  husband 
dying,  she  would  oe  entitled  to  redeem  such  mortgage,  and  then,  to  have  had 
dower ;  and  therefore,  by  the  purchaser's  knowing  of  the  title  of  dower,  by  rea- 
ron  of  the  marriage,  he  would  have  put  her  into  a  worse  condition,  whidi  in 
e^ity  he  ought  not  to  have  done ;  and  this  ought  not  to  alter  her  right.  But 
this  does  not  differ  from  the  common  case.  For,  in  this  case,  suppose  the  hus- 
band had,  before  the  purchase,  redeemed  the  mortaage,  and  taken  an  assignment 
of  the  mortgage  term,  in  trust  for  himself  and  his  heirs,  to  attend  the  inhe-' 
ritance,  and,^  after  that,  the  purchaser  had  purchased  from  him,  and  taken  an 
assignment  of  such  attendant  terra,  in  trust  for  him  and  his  heirs,  would  not  that 
have  altered  the  wife's  right  to  dower,  though  without  that  intervention  of  die 
purchaser  >  She  would  be  entitled  to  her  £>wer,  as  against  the  heir;  so  like- 
wise, in  the  case  of  an  old  term  attending  upon  the  inheritance  in  trust ;  but 
thb  purchase  prevents  the  descent  of  the  estate  to  the  heir,  and  therefore  it  is 
not  to  be  said,  that  the  purchasers  have  put  the  wife  in  a  worse  condtdon, 
by  the  intervention  of  their  purchase;  but,  because  conveyancers  did  rely  upon 
the  assignment  of  the  term  to  trustees  to  protect  Uie  inheritance,  as  suffioent 
for  that  purpose,  it  was  determined  as  has  been  mentioned ;  and  I  do  not  see 
how  the  present  case  can  diier  from  that  of  an  old  term  to  attend  the  inr 
heritance.  But  the  present  point  is,  that  here  the  term  was  in  the  mortgagee, 
and  the  inheritance  in  the  husband.  Tlie  term  will  stand  in  the  way  of  dower 
at  law,  and  the  purchaser  comes  in  upon  that  foot,  pays  his  money,  and  rdies 
upon  that  term  to  protect  hii  purchase;  and  therefore,  I  think,  this  is  strictly 
yrithin  the  reason  of  die  case  o!  Uuly  Radnor  ahd  Vandebendy,  and  all  the 
pther  cases  grounded  upon  it.    Another  distinption  made  is^  that  here  ia  ak 

^  expresj 
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express  covenant  taken  from  the  husband  against  the  dower  of  his  wife ;  ftr 
the  covenant  is,  that  the  purchaser  should  enjoy  the  estate  free  from  incum- 
braooes,  ftc  and  from  all  dowers,  &c  and  particularly  the  dower  of  the  plain- 
tiff; and  then  there  is  a  covenant  for  &rther  assurance :  and,  that  this  snews, 
Ihat  the  purchaser  rdied  upon  this  covenant  as  his  security  to  indemnify  him 
against  dower;  and,  that  it  is  plain,  without  question,  tnis  is  notice  of  the 
doweiv  A  man  may  reasonably  take  a  covenant  against  such  right  of  dower, 
and  jet  rely  upon  the  security  of  the  trust  term  besides,  and  may  take  sudi 
covenant  against  any  damages,  in  respect  to  any  suits  by  the  wife  for  dower. 
The  purdiaser  did  not  purchase  here  subject  to  his  wife's  dower,  for  he  paid 
a  price  for  the  estate  exclusive  of  it  If  the  estate  in  his  hands  had  been  subject 
to  file  dower,  then  the  covenant  asainst  it  of  the  husband's  would  not  have 
sonified.  But,  however,  be  that  as  it  will,  it  is  similar  to  that  of  Vandebendv; 
for  there,  the  purchaser  took  two  statutes,  (with  defeazance,)  to  indemnify  the 
estate  from  incumbrances,  and  the  wife's  dower,  and  to  suffer  a  recovery;,  and 
it  was  insisted  upon  there,  by  the  counsel,  as  is  here ;  but  lord  Somers  said, 
tho^g^  a  man  does  take  such  security,  which  he  does  to  prevent  any  damages 
that  may  arise,  yet  that  does  not  preclude  him  from  any  favour  he  is  entitled 
to.  Another  consideration  in  this  case  is,  length  of  time ;  for  the  purchase 
was  made  in  1711.  The  husband  died  in  1719,  and  the  plaintiff,  the  widow, 
never  bjrought  dower,  or  the  present  bill,  till  1737;  and  it  appears,  that  do« 
iendant,  the  purdiaser,  has  smcc  made  great  improvement  upon  the  estat^ 
and  therefore  it  ^ould  be  very  hard,  especially  afler  the  several  cases  de- 
termined in  favour  of  purchasers,  even  if  there  was  a  hair's  breadth  of  a  dis- 
tinction between  this  case  and  that  of  lady  Radnor  and  Vandebendy,  to  suffer 
the  plaintiff  now  to  come  here  for  dower.  It  is  said,  about  10  years  ago  plain- 
tiff aid  claim  her  dower  of  the  present  deifendant,  which  amounted  to  notice 
to  him  of  such  dower,  (which  he  did  not  want.)  But,  however,  the  making 
a  daim,  and  then  not  proceeding  directly  upon  it,  shews,  that  plaintiff  was 
conntant  of  her  right,  but  would  not  proceed ;  and  the  purchaser  must  think, 
by  lier  deli^ing  so  to  do,  that  she  would  not,  and  that  might  be  an  inducement 
for  him  to  make  such  improvements  as  he  has  done.  Therefore,  upon  the 
irfioie,  I  think  the  decree  ought  to  be  reversed,  and  the  bill  to  be  dismissed ; 
bat  I  will  not  give  costs." 

In  the  above  case.  Chute,  Clarke,  and  Weldon  for  plaintiff,  cited  Attorney- 
general  and  Scot  lord  Talbot's  time.  See  Lady  Radnor  and  Vandcbend^, 
Show.  P.  C.  69.    Preced.  Chanc.  65.  97. 133.  2  Wms.  632. 

Attorney-General,  Brown,  Gapper,  and  Murray  contra,  cited  the  above 
eases  and  Mitchell  and  Reynolds,  at  the  Rolls,  1730.  <<  Bill  was  brought  for 
dower,  and  case  was,  the  husband  in  1710,  had  made  a  mortgage  for  500/., 
for  the  term  of  1,000  vears,  which  was  assigned  to  J.  S.  after  the  marriage  of 
l^aindff,  to  secure  a  farther  sum.  The  husband  mortgages  another  estate  in 
he,  and  both  these  mortgages  were  assigned  to  defendant;  and,  in  1725,  de- 
feadant  came  to  an  account  witli  the  husband,  and  likewise  came  to  an  agree- 
ment with  him  for  the  purchase  of  the  estate,  for  the  mortgage  sum  only. 
Accordingly,  the  husband  conveyed  the  equity  of  redemption.  One  question 
arose^  relatmg  to  the  estate  mortgaged  in  fee;  and  another,  in  respect  to  the 
mortgage  for  years.  And  as  to  the  mortgage  for  years,  the  master  of  the  rolls 
mid,  the  doweress  should  have  dower  out  of  a  term  for  years,  where  the  in- 
beritance  was  in  the  husband,  as  against  the  heir  of  the  husband,  or  against  a 
volunteer;  but  it  is  settled  that  she  shall  not  as  against  a  purchaser  for  a 
valuable  consideration;  and  cited  the  case  of  lady  Radnor  and  Vandebendy. 
And  be  said  likewise  what  was  mentioned  before,  in  the  principal  case,  relating 
to  the  method  of  conveyances;  but  that  he  could  not  look  upon  defendant  here 
as  a  purchaser,  because  he  could  not  look  upon  the  method  here  taken  between 
^n-and  the  Jiusband  as  a  purchase,  the  agreement  for  the  purchase  bein^  for  the 

mortgage 
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ti$  Jioffpr  and  his  hetres  to  enter*:  in  this  case  if  thefeoffbr  die  iefore 
the  payment  made^  and  the  heir  will  tender  to  the  feoffee  the  moneys  such 
taM^  if  voidf  because  the  time  within  which  this  ought  to  be  done  is  past. 
For  when  the  condition  is,  that  if  the  feoffor  pay  the  mon^  to  the  feoffee^ 
tfc^.  this  is  as  much  to  say,  as  if  the  feoffor  during  his  life  pay  the  motiey 
to  the  f^ffj^^f  ^c.  and  when  the  feoffor  dyeth,  then  the  time  of  the  tender 
is  past,  nut  otherwise  it  is  where  a  day  of  payment  is  limited,  and  the 
fefmbr  die  before  the  day,  then  may  the  heir  tender  the  money  as  is  afore- 
satdtfor  that  the  time  of  the  tender  was  not  past  by  the  death  of  the 
feqffor.  AUo  it  seemeth,  that  in  such  case  {%  que  en  tiel  case)  where  the 
jeqffor  dieth  before  the  day  of  payment,  if  the  executors  of  the  feoffor  tender 
the  money  to  the  feoffee  at  the  day  of  payment,  this  tender  is  good  enough ; 
amd  if  the  feoffee  refuse  it,  the  heiresaf  the  feoffor  may  aiter  (et  si  le 
feoffee  ceo  refuse,  *f  les  heires  de  feoffor  poient  entxcr),  4r^.  And  the 
reason  is,  for  that  the  executors  represent  the  person  of  their  testator, 
Sfc.  (1). 

THIS 

*  Sfo.  added  in  L.  and  M.  and  Rdk.        f  donques  added  in  L*  and  M.  and 
X   que  not  in  L,  and  M,  or  Roh.  Boh, 
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mortgage  money  only ;  therefore  relieved  the  widow.  But  said,  that  he  would 
not  relieve  her  as  against  a  purchaser." 

In  the  late  case  of  Maundrell  v.  Maundrell,  7  Ves.  jun.  567,  and  10  Ves. 
jun.  24(3,  the  doctrine,  which  is  the  subject  of  this  note,  received  a  full  in- 
vestigation.— [Note  105.] 

( 1 )  The  following  succinct  observations, —  ist.  On  the  right  of  the  executor 
to  receive  the  mortgage  debt :  2dly.  On  the  application  of  his  personal  estate 
in  discharge  of  his  mortgage  debts:  3dly.  On  Imiiting  the  right  of  redemption 
to  persons  not  entitled  to  the  ownership  of  tlie  land,  when  die  mortgage  is  exe- 
cuted: and  4thly.  On  the  length  of  possession  by  a  mortgagee,  which  bars 
the  mortgagor's  right  of  redemption, — may,  perhaps,  without  impropriety,  he 
inserted  in  this  place. 

1st.  It  has  been  long  settled  in  equity,  that  mortgage  mojiey  is  to  be  paid,  not 
to  the  heir,  but  to  the  executor:  and  this  holds,  though  the  mortgage  be  in  fise; 
though  the  condition  be  for  payment  to  the  mortgagee,  his  heirs  or  executors ; 
tliough  there  be  no  want  of  assets ;  though  there  be  no  bond  given,  or  covenant 
entered  into  by  the  mortgagor,  for  payment  of  the  money ;  and,  whether  the 
mortgage  be  forfeited  or  not,  at  the  death  of  the  mortgagee;  for  equity  considers 
a  mortgage,  as  part  of  the  mortgagee's  personalty.  See  tlie  argument  of  lord 
keeper  Finch  inThombrough  v.  baker,  1  Cha.  Ca.  285,  and  see  2  Cha.  Ca.50y 
51.^187.  224.  2  Vent.  348.  351. — This  follows  from  the  principle,  which  haa 
been  already  noticed,  that,  in  equity,  the  lands  arc  only  considered  as  a  pledge 
or  security  for  the  money  lent,  and  the  money  is  the  principal,  if  not  the  sole 
object.  In  adopting  this  rule,  courts  of  equity  appear  to  have  been  guided  by 
the  same  reasoning,  which  in  former  timos  made  courts  of  law  consider  the 
estates  of  tenant  by  statute  merchant  and  tenant  by  statute  staple  merely  as 
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diattel  interesU.  These,  ftom  their  ux^:ettain  i^tur^  Qugju  to*have  been  eon- 
sidered  as  freehold;  but  beiog,  9s  mr.  j^tipe  filaLckstone  observes,  a  secunty 
and  ronedj  provided  for{>ersoQal  debts^  to  v)ucH  J^eb^  |the  eji^^cutor  ib  entitled^ 
the  law  has  therefore  thus  directed  tbeir  imxfi^vojay'^,^  it  re^ymaMri 

fi-om  a  principle  of  natural  equity,  that Mtbcseciujily, and  remedy  should  be 
vested  in  them,  to  whom  the  aebts,  if  recpve]»49  wjcnild  belong  2  Bl.  Com. 
ch.  10.  sect.  5.  Still  however  the  mprtgafa^s  'coo,siaeied  as  ^rfeited,  in  lay^^ 
and  the  mortgagor  can  G|n\y  recover  t^f)  woctgwej  lands  back,  by  the  ai4 
of  eauity. 

sdUy.  It  also  follows,  from  the  circumstance  of  tl^emortgwad  lands'  betp|f 

eomsidered  in  equity,  as  a  security  or  pledge  f^  th^  mortage  d^bt,  that,  after 

die  legal  forfeiture,  it  continues  as  mudh  a  ddbt  ^  before:  iH^ce,  ingen^ql, 

the  personal  estate  qfthe  mor^gasor  isj  iwon  hu  (kceasey  to  be  wpj^i^  in  &ckarg$ 

of  ike  mortgage :  and  this  holds  equally  in  favour  of  the  £^;  of  a  genem 

devisee,  or  hares  Jactus ;  and  of  a  devisee  of  particular  lands ;  aAd  whedier 

there  is,  or  is  not,  a  bond  or  covenant  for  payment  of  the  money.   Cope  v.  Copft 

1  8alk.  45a    Howell  v.  Price,  Free,  in  €ha.  433.    Pocklev  v.  l^ockley» 

1  Yem.  36.    Lord  Winchelsea  v.  Norcliff,  1  Vem.  403.    Bartbmomew  v.  Mvf, 

1  Atk.  487.    Galton  v.  Hancock^  3  Atk.  434, 497, 43a     "Diis  doctrine  has  been 

frequently  extended  to  the  caae  of  a  devise  of  lands  in  trust,  to  pay  off  debts ; 

where  (particularly  if  the  personalty  is  bequeathed  to  the  executor)  the  courtSi 

notwithstanding  an  express  devise  of  a  real  estate  for  the  nayment  of  debia, 

have  directed  the  personalty  to  be  first  applied  in  payment  of  tneip.    ^9ee  Go^grer 

V.  Mead,  Prec.  in  Cha.  2.    Dolman  v.  Smith,  ibid.  456.    2  Y^m,  740.    Hsdl 

V.  Brooker,  Gilb.  Rep.  72.    See  also  Bamfield  y.  Wyndham,  Prec.  inCha.  101  • 

Wainvrright  v.  Bendloe,  Gilb.  Hep.  125.     Stapleton  v.  Colville^  Ca.  temp. 

Talbot  202. — In  some  cases^  however y  the  courts  nave  considered  the  land  as  tke 

primary  Jund^  and  the  personalty  merely  as  auxiliary*     The  personal  estate  is 

jthen  only  a  surety  for  tne  land,  and  will  have  the  same  equity  as  the  land  is 

entitled  to,  when  it  is  pledged  as  a  surety  for  a  personal  debt.     This  doctrine  is 

most  pointedly  and  happify  stated,  explained,  and  exemplifisd  by  mr.  Cox  in 

his  note  imder  page  664  of'^the  second  volume  of  his  edition  of  Peere  Williams. 

— ^The  cases  chiedy  occur,  where  a  person  purchases  an  estate,  subject  to  a  sum 

of  money,  which  he  does  not  discharge,  or  leaves  part  of  the  purchase  money 

secured  on  the  estate.     Speaking  generally,  in  these  cases,  as  between  the  real 

and  personal  representatives  of  ue  purchaser,  the  land  is  the  primary  fund  for 

the  payment  of^  such  money :  but  the  purchaser  may  arrange  this  at  his  plea* 

sure.     To  prevent  doubt  on  the  subject,  it  is  advisable  to  insert  a  clause  in  the 

purchase  deed,  expressing  the  purchaser's  intention  in  this  respect. 

3dly.  It  sometimes  happens,  that,  by  the  language  of  the  proviso  for 
redemption  the  right  to  redeem  is  limited  to  a  person,  who  had  either  no  interea^ 
or  a  partial  interest  only,  in  the  land,  at  the  time  of  the  mortgage ;  and  tkat^ 
from  the  circumstance,  it  becomes  doubtful,  v^ether  the  person^  to  vjhom  ihe 
equity  of  redemption  is  thus  limited^  does  not  acquire,  under  the  limitation,  the 
beneficial  auonership  of  the  eqitity  of  redemption  ;  or,  at  least,  a  greater  interest 
in  it  than  he  had  in  the  land,  before  the  mortgt^e.  Speaking  generally,  a 
strong  indication  of  intention  is  necessary,  to  transfer  the  Dcneficial  ownership 
of  the  e^ty  of  redemption,  from  the  person  entitled  to  the  beneficial  ownecrii^ 
eftlie  estate  at  the  time  of  the  mortgage,  or  to  vary  his  rights ;  when  tins  la 
intended,  a  full  recital  of  the  intention  should  be  inserted^ — Inthe  same  maor 
■er,  when  money  is  raised  by  mortgage  for  due  benefit  of  a  person,  having  a 
partial  interest  in  the  land,  as  where  the  husband  and  wife  jom  in  a  mortgaM 
of  her- estate,  and  the  money  is  paid  to  him,  or  where  the  tenant  for  life,  andlne 
reversioner  join  in  a  mortgage,  and  the  money  is  paid  to  the  tenant  for  life,  k 
should  be  stated,  iHiether  it  be  the  intention  of  the  parties,  that,  as  betweos 
the  estate  and  the  person  receiving  the  mon^,  the  estate  or  the  person  reoeiv- 
^g*li»c  mooey  is  to  be  debtor  for  it;  and  indemnify  the  others— ^But  diis  ia 

unneeessary^ 
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[•]  i4H.7;8i- ^^IS  dhwstie  »  plittii  iuidendtt^ 
jvB-7.1.         A  oar  iMKiloi^  and  TBI  MBn^iriiit  ihan  te  '* 

tSatSLwk      flv  hm  it  ipMreln^  that  iemy  no  ^ t^ 
hCraiMf)      dodiupoiiitQietiiiiOy  Slid  diat  II  during^  - 

(I  Co.  fSy        Whcrani  difM  dhreiritief  are  worthy  tfie  obierration : 

Ifail;,  batireen  tUa  cm  that  J^^ 
oonditioo  oi  a  fiBofinaiit  in  fbey  for  too  payuieitt  oF  niMiey  where 
41 S.  s.  a..        no  time  it  United,  and  the  oonditioii  of  a  bond  for  the  pojr- 


1^X14.  aa>.       ditkm  of  a  bond  diere  is  a  dStersitie  between  a  condition  of  a 
aiX/4.S>»^.  an  obUftation,  wliich  eoncernei  the  doing  of  a  tranAitorie  act 
**     ^7*  k     without  limifatinn  of  any  tinier  ai  pq^ment  of  money,  ddivery 


loK 


■tafty*         f^  done  to  the  obligee  it  of  hit  own  nature  locall,  rSOSTI  ' 
BinliiVoM    gr  fiiQf^  iiiQ  oUigor  (no  time  being  limited)  haith  I    k    J 
ggj^^  time  dnring  hit  ^toiwfwmit,ai  to  make  afeog.-      "^  "^ 
'  ment,  Ac  n  the  oUigee  doth  not  liatten  the  tame  by  requett.  3 
In  cate  where  die  condition  of  the  obligation  it  locaU,  there  it   ' 
abo  a  drrertitie»  wlien  the  concurrence  of  the  obluror  and  the 
obligee  it  rejpiitite^  (at  in  die  taid  cate  of  the  feomnent|  and   * 
whentheobfapwmi^nerformeit  intheabtenceof  dieobligeei   * 
at  to  knowle&etatiiniction  in  the  court  of  )dng*t  bench,  [*]   ' 
/Am  «.  -       aWifwigK  the  Knowledge  of  tatitftction  it  locaU,  yet  beca»e 
g^flkt^^  he  may  do  it  in  die  abtence  of  the  obligee,  he  mutt  do  it  b  -* 
^''^  eontemant  time,  andhadi  not  time  durii^  hit  life. 

iknodier  dhrerntj  it,irfiece  the  condition  concemeth  a  tnuH  4 
titory  or  locall  act,  and  it  to  be  periimned  to  the  feoffiw(A)  or   ' 
obUgee,  and  where  it  it  to  be  perfimmed  to  a  ttranger ;  at  if  if. 
be  bound  to  J9.  to  pay  ten  pounds  to  C»  A»  tenders  to  C.  and 
lie  r^uteth,  the  bond  is  forfeited,  as  in  this  Section  shall  be 
said  more  at  large. 
(Vide  ant  Sect.       Another  diyersitie  is  between  a  condition  of  an  obligation,  5 
914.)  and  a  condition  upon  a  feoffinent,  where  the  act  that  is  locall 

r^~J*^  ^'  is  to  be  done  to  a  stranger,  and  where  to  the  obligee  or  feoffi>r 
fe.^a  if'  '  ^™'^*  ^  ^^  ^°®  rsSke  a  feoffinent  in  fee,  upon  condition 
Ss^or  Crom-  ^^  ^®  feofiee  shall  infeoflfe  a  stranp;er,  and  no  time  limited, 
weuVoue.         the  feoffiee  shall  not  have  time  dunne  his  life  to  make  the 

44£.t.a.         feoffinent,  for  then  he  should  take  the  profits  in  the  meat)  • 

ti  £.  4. 41. 

lfi.4.3,4.     19  H.  0.^.73.76.      4£.4.4.b.     s6H.t.9.b.     (s  lUp.  59. 319.  jb.) 

time   ^ 


i««*a 


mmecessary,'  if  the  mortgage  is  made,  by  an  exercise  of  a  special  power ;  at 
in  that  cate,  die  property,  at  between  tlie  persons  entiUed  to  it,  and  the  mort* 
gagor,  is  always  the  oebtor. 

4dily.  It  does  not  mpear,  dmt  the  courts  of  equity  have  fixed  anu  determhiaU 
periodqftme  to  be  sucna  length  of  possession  as  to  bar  the  mortgagor  s  right  qfre^ 
dtmptiofn:  but  as,  in  the  'courts  of  law,  twenty  years  is  a  bar  to  an  entry  or  eject* 
ment,  the  courts  of  equity,  (consistently  with  their  general  system,  that  the  rules 
and  practice  of  their  courts  should  bear  an  analogy  to  the  rules  and  practice  oi 
the  courts  of  lawX  hare  inclined  .to  allow  the  same  period  qftwentu  years  to  be  a 
bar  to  a  redemption. — See  Cook  t.  Arnhom,  3  F.  W.  983,  and  the  note  of 
the  editor  at  the  end  of  that  pate,— [Note  106,] 
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time  to  his  own  use,  which  the  estranger  ought  to  have,  and 
therefore  he  ought  to  make  the  feoroient  as  soon,  as  con- 
veniently he  may ;  and  so  it  is  of  the  condition  of  an  obliga* 
tion.  But  if  the  condition  be,  that  the  feoffee  shall  re-infeofi 
the  feoffor,  there  the  feoffee  hath  time  during  his  life,  for  the 
priyitie  of  the  condition  between  them,  unlesse  he  be  hastened 
by  request,  as  shall  be  said  hereafter. 

6  Another  diversitie  is,  when  the  obligor  or  feoffor  (A)  is  to 
enfeoffe  a  stranger,  as  hath  been  said,  and  when  a  stranger  is 
to  enfeoffe  the  Coffee  or  oblieee :  as  if  i4.  enfeoffe  B.  ofilaci 

Acrcy  upon  condition  that  if  C  enfeofie  B,  of  White  Acre^  A.  (\'i<lepott.Secr. 
shall  re-enter,  C.  hath  time  during  his  life,  if  B.  doth  not  353, 353>  354*) 
hasten  it  by  request,  and  so  of  an  oblisation. 

7  But  in  some  cases  albeit  the  condition  be  collaterally  and  is 
to  be  performed  to  the  oblieee,  and  no  time  limited,  yet  in 
respect  of  the  nature  of  the  thing  the  obligor  shall  not  have 

time  during  his  life  to  perform  it.     As  if  the  condition  of  an  >4  £.  3.1>6t. 
obligation    be,  to    grant  an  annuide  or  yearly  rent  to  the  i^?* '^  *;?**  ^ 
obligee  during  his  life,  payable  yeardy  at  the  feast  of  Easter,  wX^^."^ 
this  annuity  or  yearly  rent  must  be  granted  before  Easter^ 
.   or  else  the  obligee  shall  not  have  it  at  that  feast  during  his  life, 
et  sic  de  simUiSus;  and  so  was  it  resolved  by  the  judges  [*]  of  [*]  VicL  Dj«r. . 
the  common  pleas  in  the  argument  of  Anareo3s'%  case,  which  i4£l-  3ii* 
I  my  sclfe  heard.  ^,^' 

8  Lasdy,  When  the  obligor,  feoffor,  or  feoffee  is  to  *  ^^*'^*^ 

[^0971  ^^  ^  ^^  ^^  ^^  labour,  as  t04B^o  to  ^  RamCf  Jeru- 
J  salemy  &c.  in  such  and  the  like  cases,  the  obligor, 
feoffor,  or  feofiee,  hath  time  during  his  life,  and 
,  cannot  be  hastened  by  request.    And  so  it  is  if  a  stranger  to 
the  obligation  or  feofiment  were  to  do  such  an  act,  he  hath 
tirae  to  do  it  at  any  time  during  his  life.* 

"  If  the  executors  of  thejeqffbr  tender y  S^c^    So  as  now  it  ap-  /j^x,  906.  t.) 
peareth  that  either  the  heir  of  the  feoffor,  or  his  executors,  lib.  5,foLg(C 
may  (when  a  day  is  limited)  pay  the  money ;  and  so  also  may  97-    Goodtle't 
the  administrator  of  the  feoffor  do,  if  the  feoffor  dye  intestate  ^^^^* 
[y] ;  and  this  may  the  ordinarie  do  if  there  be  neither  executor  rrj  vid.  Sect, 
nor  administrator  as  hath  been  said.  334, 

(SeeHensloe'ff 

*•  And  if  thejeqffee  refuse  ity  the  heirs  of  thejfeoffbr  may  enter,  <»-»»«P-3«.b.) 
fyj*    NotOf  a  tender  by  the  executors  or  admimstrators,  and  a 
reftisaD,  dodi  give  the  heir  of  the  feoffor  a  title  of  entrie.     And 
here  by  this  C^c.J  is  a  divenutie  implyed,  when  a  tender  and 
rduaalf  shall  give  a  third  person  tftle  of  entrie. 

If  a  man  be  bound  to  ^.  In  an  obligation  with  condition  to  33  H.  6. 16, 17. 
enfeoffs  B.  (who  is  a  meer  stranger)  before  a  day,  the  obligor  3^  H.  6. 8. 
doth  offer  to  enfeoffe  B.  and  he  reniseth,  the  obligation  is  forreit,  ^?£^^'^\ 
for  the  obligor  hath  taken  upon  him  to  infeoff  him,  and  his  refusal!  3a  £.  4.  i^ 
cannot  satisfie  the  condition,  because  no  feoffinent  is  made ;  but  3a  £.  3. 
if  the  feofiment  had  been  by  the  condition  to  be  made  to  the  1>a"«  ^64. 
obligee,  or  to  any  other  for  his  benefit  or  behoof,  a  tender  and  ^  ^'  3*  ^9- 
tefiisall  shall  save  the  bond,  because  he  himself  upon  the  matter  ^^  h.  7. 14.  b. 

35  H.  8.    Dier  56.  lib.  5,  fol.  23.    Lambe's  case.        (5  Rep.  ^3.       1  Roil.  Abr.  453. 
Post.  311.  a.      Ant.  ao6.  a.) 

is 
(A)  Imiea4  of  feoffor,  th.  word  feoffee  if  used  in  the  7U  tdHion,  oft^aense  appcart 
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if  die  cause  wherefore  the  condition  could  not  be  performed,  and 

therefore  sliall  not  give  himself  cause  of  action.     But  if  A.  be 

bound  to  B,  with  condition  that  C.  shall  enfeoffe  D.  in  this  case 

if  C.  tender,  and  Z>-  refuse,  the  obligation  is  saved,  for  the  obligor 

himself  nndertaketh  to  do  no  act,  but  that  a   stranger   shall 

N  8  £.4. 14.     enfeoffe  a  stranger.     And  it  is  holden  in  bookes  \h]  that  in  this 

s  £.  4.  ubi         case  it  shall  be  intended,  that  the  feoffment  should  be  made  for 

•upn.  ^Q  benefit  of  the  obligee.     Some  to  reconcile  the  books  seem 

to  make  a  dil&rence  between  an  expresse  refusall  of  the  stranger, 

and  a  itadinesse  of  the  obligor  at  the  day  and  place  to  make 

performance,  and  the  absence  of  the  stranger:  but  that  can  make 

no  difference.    I  take  it  rather  to  be  the  error  of  the  reporter, 

and  the  records  themsdves  are  necessary  to  be  seen;  for  the 

law  herein  is,  as  it  hath  been  before  declared. 

19H.  6. 34.  If/,  enfeoffe  oite  in  fbe  upon  condition  to  enfeoffe/.  S.  and 

(ft  Rep.  59.         his  faeires,  the  feofffee  tenders  the  feoffment  to  /.  S.  and  he  re- 

l^^'^^^v*  fiiBeth  it,  the  feoflfor  may  re-enter,  for  by  the  expresse  intent  of 

'  "^P*  S8-  •)   jjj^  condition,  the  feofle  eshould  not  have  and  retain  any  benefit 

or  estate  in  the  land,  bat  is  as  it  were  an  instrument  to  convey 
over  the  land, 
s  E.  4.  Entrio  But  in  that  case,  jf  the  condition  were  to  make  a  gifl  in  taylc 

'^^^  '*•  to  /.  S.  and  he  reftiseth  it,  and  a  tender  and  refusall  is  made, 

there  the  feoffor  shall  not  re-enter,  for  that  it  was  intended  that 
tlic  feoffee  should  have  an  estate  in  the  Land.  And  so  it  is  if  a 
fboffinent  be  made  upon  condition  that  the  feoflec  shall  grant  a 
rent  charge  to  a  stranger,  if  the  feoffee  tender  the  grtot  and  he 
refuseth,  the.  feoffor  shall  not  re-enter,  because  the  feoffee  was 
to  retain  the  land;  which  points  are  worthy  of  due  observation. 

'I^epe  hi  the  case  ^  LTttletotty  when  die  executors  make  the 
teinrder,  aiid  the  frrofiee  refuseth,  albeit  the  heir  be  a  third  per- 
son, yet  is  he  no  straiiger,  but  he  and  the  executors  also  are 
privies  in  law. 

(P01t.Q09.iy.)         **  The  person  of  the  testafor,  Sfc,**    This  is  to  be  understood 

concerning  goods  and  chattels  either  in  possession  or  in  action, 
and  the  executor  doth  more  actually  represent  the  person  of  the 
testator,  than  the  heir  doth  the  person  of  the  ancestor.     For  it' 

(tS&un.  136.)     a  man  bindeth  himself,  his  executors  are  bound  though  they  be 

not  named,  but  so  it  is  npt  of  the  heir :  furthermore,  here  tlie 
administrators  and  the  ordinary  also  are  implyed,  as  before  hath 
been  said  ( i ) . 

Sect. 
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(1)  But  by  the  39  H.  8.  c.  39,  if  any  person  be  indebted  to  the  king  by 
recognisance,  obligation,  or  other  specialty,  and  die,  his  heir  sludl  be  charged 
therein,  though  the  word  "  heir  "  be  not  comprised  in  such  recognizance,  &c. 
In  the  case  of  sir  Gerard  Fleetwood,  8  Rep.  171,  lord  Coke  observes,  that  the 
freehold  and  inheritance. of  the  kings  debtor  are  bound  from  the  time  of  the 
debt  accrued.  If  tlie  observation  be  just,  it  must  by  the  common  law  have 
been  immaterial  with  respect  to  the  king,  whether  the  heir  was  named  in  thcf 
specialty  or  not. 

Perhaps  the  following  succinct  view  of  the  Prerogative  Remedies  of 
THE  Crown,  /or  the  Recovery  of  Debts. — I.  At  the  Common  Law  : — II.  Under 
the  statute  of  H«iry  8 : — III.  Under  the  statutes  of  Queen  Elizabeth ;  and 
under  the  act  passed,  for  this  purpose,  in  the  reign  of  his  present  Majesty : 

— IV.  And 
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Sect.  338. 

/fffl^  ^to^^f  ^ka^  tn  all  cases  qjT  condition  for  fnyment  of  a  certaine 
'^  nanmt  in  grosse  touching  lands  or  tenements^  if  lawfull  tender  be 
once  refiuedy  he  which  o%^ht  to  tender  the  money  i$  of  this  quit,  and  fully 
J^charmed  for  ever  afterwarda. 

*     -^  THIS 


^IV.  And  of  the  general  eflSect  of  these  remediesy  nmjr  not  be  unacceptable 
to  the  reader. 

I.  By  the  Common  Lato^  execution  may  be  issued,  not  only  against  the  goods 
and  chattels^  but  ap^ainst  Uie  lands  of  the  king's  debtor:  and,  for  rent  resenred 
on  a  lease,  the  king  may  distrain,  not  only  on  the  lands  comprised  in  the 
lease,  but  on  any  other  lands  of  his  debtor. 

VL  By  the  33  Hen.  8.  c.  39,  all  bonds  executed  to  the  king|.  are  to  have 
die  Mkne  fdrce,  and  to  be  attended  with  the  same  remedies,  as  statutes  staple.  ^ 

Hi.  By  the  13  qfQtteen  BUxabeth^  c.  4,  th6  lands  of  treastn'ers,  receivef^' 
and  (^er  accountants  to  the  croirn,  therein  piartietiknrly  or  gfenevally  ttientioMl, 
are  atsde  UaMe  to  execution  for  debts  to  the  crown,  in  die  same  manifer,  as  if 
die  party  had  acknowledged  a  recognizance  under  the  statute  of  Henry  8. 
A  doubt  arose  upon^thie  statute,  wh^her  a  sale  might  be  made  under  it^  after 
the  death  of  the  accountant  or  debtor.  To  obviate  Uiis  doubt,  the  e3(planatory 
statute  of  the  a'jth  of  Elizabeth,  c.  3^  #as  ^ats^ed,  by  which  a  powtsr  of  M.%i 
after  the  death  of  the  debtor,  Vas  'expreaify  given.  AfterWaxds,  by  an  Ml 
made  in  the  ^gth  if  ear  of  Qjneen  Elizflbeth, .  the  explanatory  act  #as  r^ped^ 
luA  a  new  exposition^  was  ma(de  bt  A&tMxte  of  the  13th  Elitabetn,  with 
vatfous  new  provisions.  But  the  act  of'ihe  39th  ElSzabedi  being  only  tenipoi- 
iwr%  and  hinring  expired  early  in  die  reign  of  James  1.  the  explanatory  Act 
of  ncf  ^Tdi  £li2»beth  was  revived.  . 

IT.  However  it  fell  into  disuse,  andf,  in  die  present  rei£^,^when  it  cUmef^to 
be  ejdtaUned,  on  occasion  of  the  exerdons,  made,  during  lord  North's  adtnini* 
stradon,  for  die  recovery  of  die  crown  debts,  it  was  found  defi^cttve.  This 
gaie  ihte  to  the  act  of  ^Ae  igth  of  his  present  Majesty,  c.  35,  by  which,  dHi 
court  of  exchequer  is  authorizcfd,  on  the  application  of  his  msnerty's  attomef 
CKnubiily  in  a  summary  way,  by  modon,  to  order  the  estates  of  crown  debtor^ 
wUdi  should  be  extended  by  any  writ  of  extent,  or  Hem  daasii  extfefnttmi 
to  Ae  uitSi  for  payment  df  die  debts; 

V.  1.  Th^  result  appears  to  be,  that  all  thejreehold  lands,  wUch  an  accodnt: 
SDOt  to  die  crown,  underthe  acts,  which  have  been  mentioned,  has,  at  lite  t(m^ 
when  he. enters  into  his  office,  are  chargeable  with  his  debts  to  the  crown* on 
jceeomit  of  dikt  office.  The  case  v^  not  altered  by  his  selling  them  before^  ht 
becoRies  indebted,  thon^  it  be  a  dde  to  a  ioni^/^  purcha^,  for  a  vahiM^ 
eooAdderatton,  and  without  notice.  Sir  Christopher  Hatton's  case,  10  Co.  R^. 
^^  b.  The  same  doctrine  holds  in  respect  to  the  debts  of  a  person,  who  Uaa 
^cecated  a  bond  to  die  crown.  This  is  the  case  of  all  receivers  of  die  land- 
tax,  as  they  execute  a  bond  to  the  crown  to  account  for  the  money  coming  to 
Chdr  hands  as^  reoeirers.    It  foUbWs,  diat  HI'  dielr  lands  are  chargesUe'  to  the 

crown  from  the  execution  of  the  boiid,  ind  conseque^y,  dioogfa  £ey  sdl  them 

to 
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Vide  Sect  ''PHIS  is  to  be  understood,  that  he  that  ought  to  tender  the 

•^^l"*""*'  money  is  of  this  discharged  for  ever  to  ms^e  any  other 

tender ;  but  if  it  were  a  Butie  before,  though  the  feoffor  enter  by 
force  of  the  condition,  yet  the  debt  or  dutie  remayneth. 
(9  ^^P-  79-  ••)    As  if  A.  borroweth  a  c;^  hundred  pound  of  5.  and  after  pgOQTI 

niortgageth  land  to  B.  i^)on  condition  for  payment  I  w  I 
thereof;  if  A.  tender  the  money  to  B.  and  he  refliseth  ' 

it,  An  m&Y  enter  into  the  land,  and  the  land  is  freed  for  ever  of 
the  condition,  but  yet  the  debt  remaineth,  and  may  be'  re« 
covered  by  action  of  debt  But  if  A.  without  any  loane,  debt, 
or  dutie  preceding  infeoffe  B,  of  land  upon  condition  for  the 
payment  of  a  hundred  pounds  to  B.  in  nature  of  a  gratukie  or 
gin ;  in  that  case  if  he  tender  the  hundred  pound  to  him  ac- 
cording to  the  condition,  and  he  refuseth  it,  B.  hath  no  remedie 
therefore ;  and  so  is  our  author  in  this  and  his  other  cases  of  like 
nature  to  be  understood. 


Seel.  339. 

ydliSOf  if  the  feoffee  in  morgage  before  the  day  of  payment  which 

should  be  made  to  him,  makes  his  executors  and  die,  and  his  heir 

entreth  into  the  land  as  he  ought,  i^c.  it  seemeth  in  this  case  that  the 

feoffor  oughi  to  pay  the  money  at  the  day  appointed  to  the  executors,  and 

not  to  the  heir  of  the  feoffee,  because  the  money  at  the  beginning  trenched 


mm* 


to  a  purchaser,  at  a  time,  when  thev  are  not  indebted  and  have  no  money 
belonging  to  the  crown  in  their  hands;  stilly  the  lands  are  liable  to  the  crown 
for  their  future  debts. 

As  between  the  crown  and  the  debtor,  the  lands  in  the  hands  of  his  trustees 
are  chargeable  with  the  crown  debts ;  and,  in  the  late  case  of  the  King  v.  Smith, 
it  was  held  that  an  outstanding  legal  estate  will  not  protect,  even  a  bona  fide 
purchaser,  f6r  a  valuable  consideration,  without  notice,  against  crown  deots. 
See  Mr.  Sugden's  Law  of  Vendors,  4th  edition.  Appendix  N®  15. 

In  the  case  of  the  King  v.  Smith,  Wightwick^s  Reports  in  the  Exchequer, 
p.  39,  the  question  was,  whether  a  simp^  contract  debt  to  the  crown,  wa» 
such  a  charge  or  lien  on  the  freehold  estate  of  the  debtor,  as  should  bind  the 
land  in  the  hands  of  a  purchaser  from  him,  without  notice  and  without  fraud, 
if  the  debts  were  not  recorded  at  all,  or  not  recorded  till  afler  the  conveyance. 
The  barons  were  unanimously  of  opinion  that  it  was  not ;  but  seem  to  have 
considered  that  the  land  of  such  a  debtor  would  be  chargeable  in  the  hands 
of  the  purchaser,  if,  at  the  time  of  the  purchase,  the  debtor  filled  a  situation, 
notoriously  accountable  to  the  crown. 

V.  2.  With  respect  to  com/hold  lands. — The  king  cannot  extend  the  copy- 
hold land  of  his  debtor,  Kitchen  123;  Rex  v.  Budd,  sir  Thomas  Parker,  190. 
8  Ves.  Jun.  394,  395- 

y.  3.  Leaseholds  Jbr  years  may  be  taken  in  execution  at  the  suit  of  the 
crown  debt ;  but  though  on  record,  the  debt  of  the  crown  is  not  a  charge  or 
lien  on  leaseholds  for  years,  until  the  writ  of  execution  is  taken  out  upon  them 
and  delivered  to  the  sheriff. 

Generally  speaking,  what  has  been  said  in  this  annotation  applies  equally 
to  the  sureties  for  the  debtor  to  the  crown,  as  to  the  debtor  himself :— and,  for 
many  legal  consecjuences,  a  person  accountable  to  the  king's  debtor,  is  ao- 
co^mtable  to  the  kmg  himself. — [Note  X07-] 
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fo  the  feoffee  in  manner  as  a  dutie,  and  shall  be  intended  that  the  estate  was 
ynade  by  reason  of  the  lending  of  the  money  by  the  feoffee,  or  for  some  other 
dutie ;  and  therefore  the  payment  shall  not  be  made  to  the  heir,  *  as  it 
seemeth,  J)ut  the  words  of  the  condition  may  be  such,  as  the  payment  shall 
'be  made  to  the  heir.  As  if  the  condition  were,  that  if  the  jeoffor  pay  to 
the  feoffee  or  to  his  heirs  such  a  sum  at  such  a  day,  Sfc.  there  ajter  the 
death  of  the  feoffee,  if  he  dieth  before  the  day  limited,  the  payment  ought 
to  be  made  to  the  heir  (f  le  payment  doit  estre  fait  ai  heir)  at  the  day 
appointed,  Sfc, 

*^  T^AY  such  a  sum  at  such  a  day,  Sfc.**     Here  is  implyed,   i8£.4.fal.i8. 

that  this  payment  ought  to  be  reall,  and  not  in  shew  or  j!^*  5»  fol.  ^. 
appearance.     For  if  it  be  agreed  between  the  feoffor  and  the  ^^  g  sT** 
executors  of  the  feoffee  that  uie  feoffor  shall  pay  to  the  executors  30  £.3.  Ac- 
hat part  of  the  money,  and  that  yet  in  appearance  the  whole  couDt  PI.  70. 
Min  shall  be  paid,  and  that  the  residue  shall  be  repaid,  and  (5Rcp*ii7*) 
accordingly  at  the  day  and  place  the  whole  sum  is  paid,  and 
after  the  residue  is  repaid,  this  is  no  performance  of  the  con- 
dition, for  the  state  shall  not  be  divestea  out  of  the  heir,  which 
is  a  third  person,  without  a  true  and  effectuall  payment,  and  not  (5  ^p*  96-> 
by  a  shadow  or  colour  of  payment,  and  the  agreement  precedent 
doth  guide  the  payment  subsequent. 

And  by  this  Section  also  it  appeareth,  that  the  executors  do  (Ant  Q09.  a. 
more  represent  the  person  of  the  testator,  than  the  heir  doth  to  9  R^P-  39-) 
the  ancestor ;  for  though  the  executor  be  not  named, 

[^]  OTI  y^  ^^  (^  ^^^  appoints  him  to  receive  the  money,  but 
^  .  J  so  doth  not  the  law  appoint  the  heir  to  regeive  the 
money  unless  he  be  nained. 

**  Ought  to  be  made  to  the  heir  at  the  day  appointed,  Sfc,*'    And 
here  it  also  appeareth,  that  if  the  condition  upon  the  morgage  be 
.  to  pay  to  the  morgagee  or  his  heires  the  money,  &c.  and  before 
the  aof  of  payment  the  morgagee  dieth,  the  feoffor  cannot  pay 
the  money  to  the  executors  of  the  morgagee  :  for  Littleton  suith  Vi€l.lib.5,fo.g^. 
that  in  tnis  case  the  payment  ought  to  be  made  to  the  heir.    S?^*'^,?  *^*!?* 
Et  in  hoc  casu  designatio  unius  persona  est  exdttsio  akerius,  et  ex-  44  e\.  ,*,*b.  *" 
.pressumjacit  cessare  taciturn;  and  the  law  shall  never  seek  out  (Ant47/t.) 
a  person,  when  the  parties  themselves  have  appointed  one.     But 
if  the  condition  be  to  pay  the  money  to  the  feoffee  his  heirs  or 
executors,  then  the  feoffor  hath  election  to  pay  it  either  [m]  to  M  ^^^-^ 
the  heir  or  executors.  Condition  8  5c 

If  a  man  make  a  feoffment  in  fee  upon  condition  that  the  feoffee  /g'p^p.  1^3.) 
■hall  pay  to  the  feoffor  his  heirs  or  assigns  20  pound  at  such  a 
daj,  and  before  the  day  the  feoffor  make  nis  executors  and  dieth, 
tke  feofiee  may  pay  the  same  either  to  the  heir  or  to  the  execu- 
ton,  for  they  are  his  assigns  in  law  to  this  intent.  But  if  a  man 
Qttke  a  feomnent  in  fee  upon  condition  that  if  the  feoffor  pay  to 
the  feo&e  his  heirs  or  assigns  20  pound  before  such  a  feast, 
vod  before  the  feast  the  feoffee  maketh  his  executors  and  dyeth, 
Ae  feoffor  ought  to  pay  the  money  to  the  heir,  and  not  to  the 
^ecutors,  for  the  executors  in  this  case  are  no  assigns  in  law ; 
tod  the  reason  of  this  diversitie  is  this,  for  that  in  the  first  case 

the 

*  as  it  seemeth,  but  the  words  of  the  M.  or  Roh. 

condition  may  be  such,  as  the  payment  i  donqaesaddedinL.and M.aJid Roh. 
<^  be  made  to  the  heire,  not  in  L.  and 

Vol,  n.  K 
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dielisir  ouMt  of  iieoeaiMe  fiiidaitt  aanm 
.(iBdL  Abr.      be  any  awgM  in  deed,  for  die  feoffiir  nam  but  a  bare  condition 
4at«)  and  no  estate  in  die  land  iriiieh  he  can  aiaigiie  over.    But  in 

ihe  odier  caae  the  fiMiflbe  hadi  an  estate  in  tne  land  which  he 
(tbk^.)  may  aangne  over;  and  where  diere  may  be  anigns  in  deed, 

the  law  shaD  never  seek  out  or  appoint  any  assigns  in  law. 
«7B*^*:  And  albeit  die  ftofte  made  no  assignment  df  me  estite»  yet  die 
fc^f^*  ezecttton  cannot  be  ttsians,  because  assigns  were  only  in- 
\"'  ^  tended  by  the  condition  to  be  Miigns  of  the  estate;  and  so  wm 

<^S^^^^  it  resolved  (•)  MuA. 33  4*  34  EUz.  by  die  two  chief  jnstioos 
^i^^  btt^  m  die  court  of  wards  between  Banddl  and  Browne,  iriudi  I 
H— awifc         observed* 

Biomie.  VId.  But  if  the  condition  be  to  pqr  the  money  to  die  Mbb  his 
*VBa.Vkfi9/i.  hMTi  or  assigns,  and  die  froffiM  make  a  feoffinent  over,  it  b  in 
ISLa^  aT  theelecdonofthefeofibrtopmrthemoney  tothe  first  feefte  or 
JlJfySlgl^'.  to  the  second  froffiM;  and  so  if  the  first  feoffiee  dyedi,  die  fiBoftir 
4A«MsltM»  "**7  either  pay  the  mooejr  to  the  hair  rfthe  first  htdkot  dr  to 
fe  fl^  g7*  die  aecood  ieo&e,  fiir  the  law  will  not  eujGMrce  the  fieofi»r  tp 
iTAit. pL s.  njie  knowledge  of  die  second  ftoffiooent,  nor  of  die  validly 
^^^Zi^^  ,aefeo(  whether  the  same  be  effiMtuall  or  not,  but  at  his  pleasnrs^ 

2,^         and  the  first  ftofte  and  his  heirs  are  espresly  named  in  die  Wh 
/aoa.s.)     dition(i). 

Sect 


^AUbMMiMMhti 


(1)  Hob.  g.  Pease  and  Styleman.— if  man  sboi  homul  to  My  tol.  le  sHfil  m 
penon  at  he  (Ike  Mgee)  dmid  ht(  Ut  mff  mami.  The  ebfyfe  mate,  J,  8*  Mi 
eteeuiorf  hu  made  no  aiher  appomimeni.  h  wu  reeehei,  tfpon  ifemwrrer,  mf 
Ikeesenrfor  ekoM  not  hone  the  ^oL  Jbr  he  is  onbf  an  auignee  m  laWf  who  tahee 
iotheute^^tutator:  hoi  here  ihe  eondition  it  tnjmmr  of  an  fnftnrf  auigliee^ 
who  taket  to  hit  awn  ute.  The  eomttee  of  a  fine  leatet  to  the  eonutorjbr  99  ssarri, 
with  conditionf  tfthe  letteevayt  to  the  lessor ^  hit  heirs  and  assigns^  thai  the  utet 
,  limited  to  the  eonusee  and  nis  heirs,  by  an  indenture,  should  cease:  the  tettor  dies, 
ItOrd  Nottingham  was  of  omnionf  that  the  uses  should  not  cease  by  nayment  to  the 
administrator  ofAe  lessor,  oecause  he  may  be  an  assignee  in  deed,  as  here,  1 1  May, 
i^9»  AT  Andrew  Young. — Lord  Nott  MS.  notes— *Howe  v.  WhitebandL 
Upon  a  fine,  the  use  of  land  was  limited  to  A.  for  80  jrears,  with  a  power  to  A, 
and  his  assigns  to  make  leases  for  three  lives,  to  conmience  after  tne  detenni- 
nadon  of  tSat  term.  A*  assigned  over  to  B.,  B,  died,  having  made  hia  will, 
imd  appointed  C  his  executor.  C.  assigned  over  to  D.:  D.  in  pursuance  ef 
Ihe  power,  made  a  lease  for  life.  The  question  was,  whether  D.  was  snch  an 
assignee  of  i4.  as  to  have  a  power  to  make  this  lease;  or  whether  it  should 
extend  only  to  the  immediate  assigns  of  A*f  The  doirt>t  in  thb  case  was  die 
greater,  as  there  had  been  a  devolution  upon  an  executor.  The  case  of  Pease 
and  Styleman  was  cited,  where  it  was  said,  that  an  executor  or  administrator 
should  not  in  some  cases  be  said  to  be  a  special  assignee.  But  ail  the  ceort 
seemed  to  incline  to  die  contrary,  and  that  D»  should  be  called  an  asngnee,  vrell 
enough  for  the  purpose  of  making  die  leases  in  question,  and  that  so  uiouldany 
person  that  came  to  the  estate  under  the  first  lessee,  diough  there  duield  be 
twenty  mesne  assignments.  And  afterwards,  in  the  Michaelmas  term  fidlewing, 
judgment  was  given  accordiDgly—- 1  Freenu  476.-^Note  106.] 


• . 
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jdLSOf  tipon  such  case  {fsnr  tiel  case)  of  feofFmmt  in  mortgage,  a 
question  hath  been  demanded  in  what  place  the  feoffor  is  bound  to 
ietukr  (est  teous  %  de  tender)  the  money  to  the  feoffee  at  the  day  op* 
poifUedf  8fc.  And  some  have  said,  upon  the  land  to  holden  in  mortgage 
("que  sur  la  terre  issint  §  tenas  en  morgage),  because  the  condition  is  £&- 
femding  upon  the  land.  And  they  have  said  that  if  the  feoffor  be  upon 
ike  land  there  ready  to  pay  the  money  f  Et  ont  dit  if  que  si  le  feoffor  soit 
%  for  le  terre  la  prest  a  paier  le  money)  to  the  feoffee  at  the  day  set,  and 
iki  feoffee  be  not  then  there,  then  (4.  adonque)  the  feoffor  is  quit  and 
pfcusea  of  the  paymetit  of  the  money,  for  that  no  default  is  in  him.  But 
it  seemeth  to  soine  that  the  law  is  contrary,  and  that  default  is  in  him ; 
for  he  is  bound  to  seek  the  feoffee  if  he  be  then  in  any  other  place  (s'il  soit 
adoDQiie  en  **  ascun  auier  lieu)  within  the  realm  of  England.  As  if  a 
msm  be  bound  in  an  obligation  of  20  pouful  upon  condition  endorsed  upon 
the  same  obligation,  that  if  he  pay  to  him  to  whom  the  obligation  is  made 
ai  such  a  day  10  pound,  then  (ff  adonque)  the  obligation  of  20  pound 
shall  lose  his  force,  and  be  holden  for  nothing;  in  this  case  it  behooveth 
khn  that  made  the  obligation  to  seek  him  to  whom  the  obligation  is  made 
tf  he  be  in  England,  and  at  the  day  set  to  tender  unto  him  the  said 
10  pound,  othemise  he  shall  forfeit  the  sum  of  20  pound  comprised 
wiikin  the  obligation,  ||  H  S^c  And  so  it  seemeth  in  the  other  case,  S^c.  And 
Meii  that  some  have  said  that  the  condition  is  dq^ending  upon  the  landp 
yet  this  proves  not  that  the  making  of  the  condition  to  be  performed,"^ 
ought  to  be  made  upon  the  land,  6fc»  no  more  than  if  the  condition  were 
that  the  fetffor  at  such  a  day  shall  do  some  spedall  corporall  service  to  the 
faoffee,  not  ruiming  the  place  where  such  corporall  service  shall  be  done. 
In  this  case  the  feoffor  ought  to  do  such  corporall  service  at  the  day  limited 
to  the  feoffee,  in  what  place  soever  of -England  that  the  fecffee  be,  if  he 
will  have  advantage  of  the  condition,  ^c.  So  it  seemeth  in  the  other  case. 
dmdit  seems  to  them  that  it  shall  be  more  properly  said,  that  the  estate  of 
the  land  is  depending  upon  the  condition,  *  than  to  say  (que  f  *  a  dire)  that 
the  condition  is  depending  upon  the  land,  S^c.     Sed  qusere,  8cc. 

**  >f  i  S  O,  upon  such  case  of  feoffment  in  mortgage,  a  question 

'^  hath  been  demanded,  8fc."    Here  and  in  other  places,  that 

I  mtr  say  once  for  all,  where  Littleton  maketh  a  doubt,  and 

Ktletn  down  severall  opinions  and  the  reasons,  he  erer  setteth 

4>wn  (•)  the  better  opinion  and  his  own  last,  and  so  he  doth  (*)^*^-^^ 
\   ^  ^  here.   »7o.  30a.  376. 

sor— en  L.  and  M.  and  Roh.  *♦  ascun— un.  L.  and  M.  and  Roh. 

.  de— a,  L.  and  M.  and  Roh.  ft  q^®  ^^^  '"  ^  ^"^  ^*  ^^ 

i  tenus  not  in  L.  and  M.  Roh. 

I  que  not  in  L,  and  M.  but  in  Roh.  ||  ||  Sfc.  not  in  L.  and  M.  but  in  Roh. 

f  sur  le  terre  Ul,  notinL.  and  M.  •  Sfc.  added  L.  and  M.  and  Roh, 

^  80A.  *f  est  a  tant,  added  in  L.  and  3f, 

^  \  que  added   in  L.  and  M.  and  and  Rah% 
ft*. 

li  a  -  . 


\ 
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ai  H.  7    Keyl-  land,  that  the  feoffor  must  tender  the  money  to  the  *" 
198^74.  iGEliz.  person  of  the  feoffee  according  to  the  later  opinion,  and  it  is  not 
Dier 3. 7. lib.  4,  sufficient  for  him  to  tender  it  upon  the  land;  otherwise  it  it  of 
rough's  ca^        a  rent  that  issueth  out  of  the  land.    But  if  the  condition  of  a 
4\  E.  4.  6.  bond  or  feoffment  be  to  deliver  twenty  Quarters  of  wheat,  or 

(5  Rcp.»95.  twenty  load  of  timber,  or  such  like,  the  obligor  or  feoffor  is  not 
a  Cro.  4^^  bound  to  carry  the  same  about  and  seek  the  feoffee,  but  the  obll- 
^rf"' ^^'^  S^^'  ^^  feoffor  before  the  day  must  go  to  the  feoffee,  and  know 
«i  R  a  ^  where  lie  will  appoint  to  receive  it,  and  there  it  must  be  de- 

Det.  178.  Mivercd.      And  so  note  a  diversitie  between  money  and  things 

(Ant.  Q06.  b.  ponderous,  or  of  great  weight.  If  the  condition  of  a  bond  or 
^07.  a.)  feoffment  be  to  make  a  feoffment,  there  it  is  sufficient  [A]  for  him 

(A  ^**a  8^^^      *°  tender  it  upon  the  land,  because  the  state  must  pass  by  lirerid. 

[/>]  2  E.  4. 3.  «  fVMin  the  realm  of  England  {i)  §"   For  if  he  be  out  of  the 

realm  of  England^  he  is  not  bound  to  seek  him,  or  to  go  out  of 
'    the  realme  unto  him.     And  for  that  the  feoffee  is  the  cause  that 
the  feoffor  cannot  tender  Ihe  money,  the  feoffor  shall  enter  into 
the  land  as  if  he  had  duly  tendered  it  according  to  the  condition. 

"  JSome  speciall  corporall  service  to  ihejeoffee. "     This  is  a  diver- 
■  sity  between  a  rent  issuing  out  of  land,   and  a  corporall  ser- 
vice issuing  out  of  land,  for  it  sufficeth  (as  hath  been 
(j3-  said)  that  the  rent  be  tendered  upon  the  land(i)(  A),  Fq  \  jT 
41  £.  3. 10.         out  of  which  it  issueth.     But  homage  or  any  other  spe-  (_  «    *J 
so  li.6: 31.        cial  corpora]  service  must  be  done  to  the  person  of  the 
«7  E.  3-  34.        lord,  and  the  tenant  ought  by  the  law  of  conveniency  to  seek 
*V     *  *^  ^^"*  ^^  whom  the  service  is  to  be  done  in  any  place  within 

siE.\i7.        England. 

90  £.  Arowrie  113.  45  E.  3. 9.  46  £.  3.  Banrc  a  16.  Mich,  sa  &  23  Elis.  in  Banke 
le  Roy,  which'  I  inyselfe  heard  and  obierved.  igDix.  Dier  354.  Lib.  8.  foJ.  93,  iu 
Prance'i  case.  «  (Cru.  Jac.  9.) 

If  a  man  be  bound  to  pay  twenty  pound  at  any  time  during  his 
life  at  a  place  certain,  the  obligor  cannot  tender  the  money  at 

the 


(A)  The  preceduug  rrfertncf  to  lord  Nottingham's  note  heUnc  teemt  mtplactd,  at  the  note 
it  here  irrelevant.     It  appeart  to  relate  to  the  commentary  on  Sect.  341 . 


(1 )  ^  If  ^.  recites  by  his  deed,  that  whereas  he  is  indebted  to  B.  in  looL 
and  he  covenants  with  i?.*that  the  loa/.  shall  be  paid  and  delivered  to  B.  or 
his  assigns  at  Rotterdam,  in  Holland,  by  C,  without  any  suit  at  law,  upon  the 
first  requisition  which  shall  be  made  of  it ;  in  tills  case,  the  demand  may  be  in 
any  other  place  besides  Rotterdam:  for  though  payment  is  to  be  made  at 
Rotterdam,  yet  the  demand  may  be  made  in  any  place ;  and  if  the  demand  be 
made  in  England,  or  at  Dort,  which  is  lo  miles  from  Rotterdam,  it  is  good, 
for  he  ought  to  have  reasonable  time  to  pay  it  after  the  demand,  having  respect 
to  the  distance  of  tlie  piece.  But  if  the  demand  should  be  limited  to  RottercUni, 
perhaps  he  would  never  .come  there,  and  so  the  covenant  would  be  of  no 
effect. — Mich.  1650,  between  Halsted  and  Vanleyden,  adjudged  upon  a  special 
verdict.  1  Roll.  Abr.  443.— In  Brownlow  46,  it  is  laid  down,  that,  if  money  be 
appointed  by  will  to  be  paid,  and  no  plac0  limited  for  the  pa3inent,  there  must 
be  a  request  to  pay  die  money,  and  the  executor  is  not  bound  to  seek  bim  to 
whom  it  is  to  be  paid — [Note  109.] 

( 1 )  Olherivhe  when  the  lease  is  void;  for  there  no  acceptance  of  rent  o/tervtMrdi 
can  make  it  have  continuance.    Post.  8I5.  a.   Lord  Not.  MS.— [Note  1  lo.J ' 


» 
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the  place  when  he  will,  for  then  the  obligee  should  be  bound  to 

perpetual!  attendance,  and  therefore  the  obligor  in  respect  of 

the  incertainty  of  the  time  must  give  the  obligee  notice  that  on 

tuch  a  daj  at  the  place  limited,  he  will  pay  the  money,  and  then  (i  KoU.  Abr. 

the  obUffee  must  attend  there  to  receive  it :  for  if  the  obligor  4^*  ^^-  **^- 

then  and  there  tender  the  money,  he  shall  save  the  penaltie  of  ^'^'^ 

die  bond  for  ever. 

Hie  same  law  it  is  if  a  man  make  a  feoffinent  in  fee  upon  con-   18  Eliz.  Djer 
diticHiy  if  the  feoffor  at  any  time  during  his  life  pay  to  the  feoffee  354- 
twenty  pound  at  such  a  place  certaine,  that  toen,  &c*    In  this  (2  Hep.  59. 
case  Ute  feoffor  must  give  notice  to  the  l^eofiee  when  he  will  pay  3  Hep.  O4.) 
it,  for  without  such  notice  as  is  aforesaid,  the  tender  will  not 
be  sufficient     But  in  both  these  cases  if  at  any  time  the  obligor  (3  Rep.  9^. 
or  feo£for  meet  the  obligee  or  feoffee  at  the  filace,  he  may  tender  **^*-  ^^^  35*^ 
the  money.  f       '  /  «C™.9.io. 

If  ^.^  be  bound  to  B.  with  condition  that  C.  shall  enfeoffe  D,  (Hob.51.  iRoU. 

<m  micfa  a  day,  C  must  give  notice  to  IX.  thereof,  and  request  Abr.  46^ 

haa  to  be  on  the  land  at  uie  day  to  receive  the  feoffinent»  and  in  ^  ^^'  9-) 
that  case  he  is  bound  to  seek  D.  and  to  give  him  notice. 

**  To  tender  (de  tender)",  of  tendre^  is  a  word  common  both  to  (a  £.  4, 3.  &  4^ 
the  English  and  French^  in  Latme  qffhrre;  and  in  that  sense,  and 
visb  that  Latyn  word  it  is  alwaves  used  in  the  common  law. 
Vide  Sect.  514,  the  tender  of  tne  halfe  marke.    And  before, 
Sect.  333i  334-  337- 


pi  IT  (d- Sect. '341. 

O  UT  if  afeofftmni  in  fee  be  made,  reserving  to  the  feoffor" a  yearehf 
rent,  and  Jor  default  of  payment  a  re-entrie,  i^c.  in  this  case  the 
tenant  needeth  not  (en  cest  case  il  ne  besoigne  *  le  tenant)  to  tender  the 
rent,  when  it  is  behind,  but  upon  the  land,  because  this  is  a  rent  issuing  out 
of  ike  land,  iphich  is  a  rent  seek  (que  f  est  rent  secke).  For  if  the  feoffor 
oe  seised  once  of  this  rent,  and  after  he  commeth  upon  the  land,  Sfc,  a  fid 
the  rent  is  denied  him,  he  may  have  an  assise  of  Novel  Disseisin.  For 
albeit  he  may  enter  by  reason  of  the  condition  broken,  Sfc.  yet  he  may 
ckoou  either  to  relinquish  his  entrie,  or  to  have  an  assise,  S^c.  jind  so  there 
is  a  diversitie,  as  to  the  tender  of  a  rent  which  is  issuing  out  of  the  land, 
and  of  the  tender  of  another  sum  in  grosse,  which  is  not  issuing  out  of 
any  land. 

IJERE   the  diversitie   appeareth  between  a  sum  in   gross, 
and  a  rent  issuing  out  of  the  land,  as  hath  been  touched 
before. 

**  Yet  he  may  choose,  either  to  relinquish  his  entrie,  or  to  have 


» 


it  appeareth,  that  if  the  condition  be  broken  for  non-  (A^-  MS- «) 
jpsyment  of  the  rent,  yet  if  the  feoffor  bringeth  an  assUse  fdr  the  ^^^y^*'® 

14  Am.  11.      45  Ass.  6-      6  H.  7.  3,     17  R  3.  73.      PI.  Com,  133.      aa  H.  6.  57. 
(8  Bcp.  64,  65.)      (1  Roll.  Abr.  475.      Post  373.  a.      Noy  7.) 

rent 
*  Madded  in  L.andM.  andRoh.       f  <^o  o^^tiM  in  L,  andM.  and  Roll, 

»3 


211.  b.  tm.  a.]         Of  l^tatei      L.  3.  C.  S.  Sect  S42T 

imt  due  at  that  tSnka,  be  AtA  Brter  enter  fbr  the  condidoa 
broken,  beoMue  be  affirmetfa  the  rent  to  have  a  continuance^  and 
fliersebj  wajnredi  the  condition.  And  lo  it  it  if  the  rent  bad  had 
a  daute  ofdiitreMe  annexed  unto  it,  if  die  feofibr  had  destrabed 
ibr  die  rent,  fbr  non-payment  vrfiereof  the  omdttion  was  broken, 
he  should  never  enter  for  the  condition  brokoi,  but  be  may 
receiYe  that  rent ,  and  aoauite  the  Hune,  and  yet  enter  te  lihe 
coupon  broken:  But  ir  be  accept  a  rent  due  at  a  di^  aiker, 
be  sbaU  not  enter  for  the  condition  broken,  becaufe  be  tihercby 
■Snneth  the  leaae  to  hare  a  continuance  ( i ) . 


^SSr^a***'  Sect  348. 


• 

j^  ND  therHhrt  U  mill  be  a  good  mid  mn  ihif^for  him  tkat  miUmahf 
"^^  'mrhjbofmmt  tn  nwrifag^,  io  ofpomt  an  upeekd  flam  (a)  wkwe  At 
.mumeif  ifali  be  pajfd^  aadiSe  marfi  epmall  tkat  it  be  jnh ,  the 
fldr  tetter  it  is  for  the  feoffor.  J$  if  A.  infeoffe  B.  to  have  to  TSIST] 
Mm  and  to  hi$  hmtet^  mm  mch  eonditionf  that  if  A.  paif  to  B.  L  a.  J 
an  the  Feast  tf  Saint  Michael  the  Arek^Angell  next  commingf 
in  the  rathedrall  church  of  St.  Pouts  in  Loman,  within  four  hours  nett 
befinre  the  hour  of  noon  of  the  same  Feast^  at  the  Rood  loft  of  the  Roof 
of  the  North  door  (a  le  Rood  loft  de*  le  Rood  de  le  Mortb  dooriO 
mithin  the  same  churchy  or  at  the  tomb  of  Saint  Erkenwald^  or  at  the 
door  (jf  such  a  ^hapj^llf  or  at  smh  a  pillar^  within  the  same  church,  tlof 
then  tt  shall  be  lamfull  to  the  aforesaid  A.  and  his  heirt  to  enter^  dfc.  in 
tids  cau  he  needeth  not  to  seek  the  feoffee  in  an  other  place,  n&r  4o 
be  in  ung  other  place,  but  im  the  place  comprised  in  the  inden^ire^  nor 
io  be  thire  longer  than  the  time  specified  in  the  same  indenture,  to  tender 
or  pay  the  money  to  the  feoffee,  i^c. 

UEBE  is  good  counsell  and  advice  given,  to  set  down  in 
ronvevances  every  thing  in  certaintie  and  particularitie,  for 
certaintie  is  the  mother  of  quietnesse  and  repose,  and  incertainCie 
the  cause  of  variance  and  contentions ;  and  for  obtaining  of  the 
one,  and  avoyding  of  the  other,  the  best  meane  is,  in  wX  assur- 
ances, to  take  counsell  of  learned  and  well-experienced  men»  and 
not  to  trust  only  without  advice  to  a  precedent.  For  as  the  rule 
is  concerning  the  state  of  a  man's  bodie,  NuUwn  medicamentum 

*  le  Rood  de  le,  not  in  L.  and  M,  or  Roh. 


^— ■■»—         ■      ■      I  _  '         '  ■  ■  '     '  '  I      ■!■■■■■    ■   -^^^M^  null 


(i^  Thouffh  he  received  part  of  the  rent,  he  may  re-enter  for  the  residue 
that  IS  unpaid,    lo  H.  7*  34,  a.-^Note  111.] 

(2)  Upon  the  marriage  of  lord  Anglesea  with  a  daughter  of  lad^  Dordiester, 
a  term  or  years  was  limited  in  bis  lordship's  Irish  estates,  for  raising  I3»oo6^ 
for  the  portions  pf  the  dau|^hters  There  was  but  one  daughter  of  the  niar- 
riaee.  It  was  made  a  question,  whether  the  portion  was  to  be  paid  in  Enffkmd, 
without  any  deduction  or  allowance  for  the  exchange  from  Ireland  to  En^and? 
It  was  determined  hi  Chancery,  that  the  portion  ought  to  be  paid  in  England^ 
where  the  contract  was  ma^  and  the  parties  resided,  and  not  in  Ir^and; 
becauie  it  was  a  turn  in  sroM^  and  not  a  rant  iasuiic  out  of  land.  Vijs.  Abr. 
vol.  5.  209.1— [Note  112.] 


L.3.C.  5.  Sect  343-44.  upon  Coodition.  [2 13.  a.  3 12.  K 

«#  idem  omnihUf  to  in  the  sttte  and  SMuranoe  of  a  man's  landt 
NmUum  exemplum  est  idem  ornnilmi, 

^  Ai  the  tomb  of  Saint  Erkenxoald,  Sfc"  This  Erhen'mald  was 
a  jounger  son  of  Anna^  king  of  the  East  Saxons^  and  was  first 
abSot  of  Chersey  in  Surrey  which  he  had  founded,  and  after 
Uahop  €/^  London,  a  holy  and  devout  man,  and  lieth  buried  in 
ike  south  isle,  above  the  quire  in  Saint  PauTs  church,  where  tho 
t^nb  vet  remaineth,  that  jLittleton  speaketh  of  in  this  place:  he 
flourished  about  the  yeare  of  our  Lord  680. 

llie  residue  of  this  Section  and  the  (Sfc*)  are  evident. 


Sect.  343. 

jf  LSO,  in  such  case,  where  the  place  i"  of  payment  is  limited^  fhe> 

yeq^f  is  not  bound  (le  feoffee  n  est  J  oblige)  to  receive  the  payment 

in  any  other  place  but  in  the  place  so  limited.    But  yet  if  he  do  receive 

the  payment  in  another  place,  this  is  good  enough  and  as  strong  for  the 

fs^or  as  if  the  receipt  had  been  in  the  same  place  so  limited,  S^c. 

CJBBEBT  it  appeareth  that  tlie  place  is  but  a  eircumstanoe ;  (6Kep.46.h. 
•*'     and  therefore  if  the  obligee  receiveth  it  at  any  other  place>  ^'^i^^'  ^  ^ 
it  is  suffieient,  diough  he  be  not  bound  to  receive  it  at  ^  ^^*  *^^'^ 

t  12 1271  ^7  other  place,    cc^  And  so  it  Is  if  the  money  be  to 
1^   ^  be  paid  on  such  a  ftast,  yet  if  the  money  be  tendred 
'    *       «id  received  at  any  time  befiire  the  iBj,  it  is  suffi- 
cient(i). 


jd^LSO,  in  the  case  of  feoffment  in  mortgage,  if  the  feoffor  payeih  to 

the  feoffee  a  horse,  or  a  cup  of  silver,  or  a  ring  of  gotd,  or  any  such 

oiher  thing  in  full  satisfaction  (f  the  money,  and  the  other  receiveth  it, 

itis  is  good  enough,  and  as  strong  as  if  ne  had  received  the  sum  of 

money, 

^qf payment,  not  in  L.  and  M.        t  P^s  added  in  L.  and  M,   and 
e>x  Moh.  Roh. 


(1)  It  hath  been  formerlv  doubted,  Whether  the  defendant,  in  such  a  case^ 
cupit  not  to  plead  specially?'  See  1  Cro.  14a.  S.  C.  1  Ander.  198.  S.  C. 
Itfo.  367.  S.  C.  Ow.45.  SavU«  96.  1  Leon.  311.  But  now  this  point  is  set- 
tled; for  j>er  4  Anna,  cap*  16,  sect  13,  if  the  obligor,  his  heirs,  executory, 
Jipd  administrators,  have,  before  the  action  brought,  paid  to  the  obligc^e,  hit 
executors  or  administrators,  the  principal  and  interest  due  by  the  condition  of 
Ae  bond,  though  sudi  payment  was  not  strictly  made  according  to.  the  con- 
ditionj  vet  it  majr  be  pleaded  in  bar  of  such  action^  and  shall  be  as  effectual 
a  bar  thereof  as  if  die  money  had  been  paid  at  the  day  and  place,  according 
tm  fikt  cottditioiL  «id  had  been  so  pladed.  Note  to  the  iitk 
{Mote  113.] 

V4 


212.b.  213.a.] 


Of  Estates       L, 3.  C.  5.  Sect.  344. 


money y  though  the  hone  or  the  other  thing  were  not  of  the  twentieth  pari 
oj  the  value  oj^  the  sum  of  money,  because  that  the  other  hath  accepted 
it  in  full  satisfaction  *. 


(Dycri.) 

3  H.  7.  4.  b. 
9  II.  7.  16. 

11  H.7.  ao,ai. 
19  E.4.  i.b. 
47  E.  3.  24. 
aa  £.  4. 24. 
37  H.  6.  q6. 
JU.  9.  fo.  78. 
Fevtoe's  case. 
(1  Roll.  Hep. 

ift  H.  4.  23. 
•  Peytoc's  case 
ubi  supra. 
(Art.  a07) 

4  H.  7. 4.  Dj. 
3^  H.  8. 56. 
S7H.8.  1. 
^Ant.  208.  b. 


Lib.  5.  fo.  117. 
PiuDel*s  case. 


a6H.  6.  tit. 
Barre  37. 
(Sid.  44.   Post. 
378.  a.  Mo.  47.) 


33  £.3.23. 
(^Hob.  68, 69.) 


11  R.  a.  tit. 
Barrti  3.  43. 
<i  Roll.  Abr. 
470.  604.) 
(Noy  no. 
6  Rep.  117.) 
37  H.  6.  «i6. 
46  E  3.  33. 
34  11.6.  17. 
la  H.  8.  i.b. 


TJ  E  R  E  U  P  O  N  are  many  diversities  worthy  of  observation. 

First,  there  is  a  diveHitie,  when  the  condition  is  for  pay- 
ment of  money ;  and  when  for  the  deliverie  of  a  horse,  a  robe,  a 
ring,  or  the  like :  for  where  it  is  for  payment  of  money,  there  if 
the  fcofiee  or  obligee  accept  an  horse,  &c.  in  satisfaction,  this  is 
good :  but  if  the  condition  were  for  the  deliverie  of  a  horse,  or 
robe,  there,  albeit  the  obligee  or  feoffee  accept  money  or  any 
other  thing  for  the  horse,  &c-  it  is  no  performance  of  tne  condi- 
tion. The  like  law  is,  if  the  condition  be  to  acknowledge  a 
recognizance  of  tw«ntie  pomids,  &c.  if  the  obligee  or  f^ofSte 
accept  twenty  pounds  in  satisfaction  of  the  condition,  it  is  not 
sufficient  in  law,  *  but  notwithstanding  such  acceptance,  the  con- 
dition is  broken.  And  so  it  is  of  all  other  collaterall  conditioxii» 
though  the  obligee  or  feoffee  himself  accept  it. 

Secondly,  in  case  when  the  condition  is  for  payment  of  money, 
there  is  a  diversitie  when  the  money  is  to  be  payd  to  the  partie, 
and  when  to  an  estranger;  for  when  it  is  to  be  payd  to  an 
estran^er,  there  if  the  stranger  accej^t  an  horse  or  any  collaterall 
thine  m  satisfaction  of  the  money,  it  is  no  performance  of  the 
condition,  because  the  condition  in  that  case  is  strictly  to  bt 
performed.  But  if  the  condition  be,  that  a  stranger  shall  Mty  to 
the  obligee  or  feoffee  a  sum  of  money,  there  the  obligee  or  feoSee 
may  receive  a  horse,  Stc.  in  satisfaction. 

Thirdly,  where  the  condition  is  for  payment  of  twentie  pounds^ 
the  obligor  or  feofibr  cannot  at  the  time  i^ppointed  pay  a  lesier 
sum  in  satisfaction  of  the  whole,  because  it  is  apparent  that  a 
lesser  sum  of  money  cannot  be  a  satisfaction  of  a  greater. 
But  if  the  obligee  or  feoffee  do  at  the  day  receive  part,  and 
thereof  make  an  acquittance  under  hio  seal  in  full  satisfaction 
of  the  whole,  it  is  sufficient,  by  reason  the  deed  amounteth  to 
an  acquittance  of  the  whole.  If  the  obligor  or  lessor  pay  a  lesser 
sum  either  before  the  day,  or  at  anotlier  place  than  is  limited 
by  the  condition,  and  the  obligee  or  feoffee  receiveth  it,  this  is 
a  good  satisfaction. 

Fourthly,  not  only  things  in  possession  may  be  given  in  satis- 
faction, (whereof  Littleton  putteth  Iiis  case,)  but  also  if  the 
obligee  or  feoffee  accept  a  statute  or  a  bond  in  satisfaction  of  the 
money,  it  is  a  good  satisfaction. 

If  tne  obligor  or  feoffor  be  bound  by  condition  to  pay 
an  hundred  markes  at  a  certaine  c3*  ^^y>  ^^^  **^  ^he 
day  the  parties  do  account  together,  and  for  that  the 
feoffee  or  obligee  did  owe  twentie  pound  to  the  obligor 
or  feoffor,  that  sum  is  allowed,  and  the  residue  of  the  hundred 
markes  paid,  tliis  is  a  good  satisfaction,  and  yet  the  twenty  pound 
was  a  chose  in  action,  and  no  payment  was  made  thereof,  but  by 
way  of  retainer  or  discharge  (i). 

*  Sfc.  added  in  L.  and  M.  and  Rob. 


Pi^3 


(1)  In  Roll.  Rep.  296,  it  is  said,  that  the  reason  why  a  collateral  thing  cannot 
be  satisfied  with  money,  or  other  coDateral  thing,  is,  because  the  collateral 

thing 


L.3.  C.5.  Sect.34,5.      upon  Condition.  [213.a; 

'SlmjfiM  sati§fiKtton."    Nota,  in  aatiafaction  and  in  full  tatia* 
fiwtion  is  all  one. 


Sect.  345. 

Ah  SO  if  a  man  infeoffe  an  other*  upon  condition^  that  he  and  his. 
heirs  shall  render  to  a  stranger  and  to  his  heirs  a  yearly  rent  of 
20  shillings,  8fc.  and  if  he  or  his  heirs  fail  of  payment  thereof  that  then 
ii  shall  be  lawfull  to  the  feoffor  and  his  heirs  to  enter,  this  is  a  sood  con^ 
ditian :  and  yet  in  this  case,  albeit  such  annuall  payment  be  called  in  the- 
indenture  a  yearly  rent,  this  is  not  properly  a  rent.  For  if  it  should  be 
a  rent,  it  must  be  rent  service,  rent  charge^  or  a  rent  secke,  and  it  is  noi 
mnf  of  these  («t  f  ii  n'est  ascun  de  eux).  For  tf  the  stranger  were  seised, 
efthuy  and  after  it  were  denied  him,  he  shall  never  have  an  assise  of  tiasp 
ieeause  that  tt  is  not  issuing  out  of  any  tenements  (pur  ceo  que  il  n'est  %  pas 
issoant  y  bors  d'ascun  tenements);  and  so  the  stranger  hath  not  any 
remedy,  if  such  yearly  rent  be  behind  in  this  case,  but  that  the  feoffof 
or  his  heirs  may  enter,  S^c.  Jtudyet  if  the  feoffor  or  his  heirs  enter  for 
default  of  paymetlt,  then  such  refit  u  taken  away  for  ever.  And  so  such 
fOL  rerU  is  but  as  a  paine  (et  issint  tiel  rent  §  n  est  forsque  un  peine)  set 
Ufon  the  tenant  and  his  heirs,  that  if  they  will  not  pay  this  according  to 
ike  form  of  the  indenture,  they  shall  lose  their  land  by  the,  entrie  of  the 
feoffor  or  his  heirs  for  default  of  payment.  Jnd  in  this  case  it  seemeth 
that  the  feoffee  and  his  heirs  ought  to  seek  the  stranger  and  his  heirs  if 
they  be  within  England,  \^because  there  is  no  place  limited  where  the 
paymetU  shall  be  made,  and  for  that  such  rent  is  not  issuing  out  of  any 
Umd  (et  pur  ceo  que  tie!  rent  n'est  pas  issuant  l^jj.  hors  d'ascun  terre),  S^c. 

^  SHA  L  L  render  to  a  stranger  a  ffsarly  rent,  Sfc"  C^-  •nd  Stud. 

This  reservation  is  meerly  void  [a\  for  the  reasons  here-  ?*P*^?'^g  |ui 

after  in  this  section  alledged  by  Littleton,  and  also  for  that  no  lo'vi. 

estate  moveth  from  the  stranger,  and  that  he  is  not  partie  to  the  (pio.  S43.  scrm' 

deedm  ^^^"^  ^  ^^"^  ^ 

And  albeit  it  be  a  voyd  reservation,  and  can  be  no  rent,  and  ^y*^*-  ^  *• 
ifae  words  of  the  condition  be,  that  if  the  feoffee  or  his  heirs  fail  ^S*  143  K)* ' 
of  payment  of  it,  (that  is  of  the  annuall  rent)  that  then,  &c.  yet  it 
appeared  that  the  condition  is  good,  and  annuall  rent  shall  be 
taken  for  an  annuall  sum  of  money  in  grosse,  and  not  in  the 
proper  signification  thereof,  viz*  to  be  a  rent  issuing  out  of  land, 
which  is  to  be  observed,  that  words  in  a  condition  shall   be 

taken 

•in^^^addedinL.  andM.  andRoh.         +  because  there  is  no  place  limited 

f  que  added  in  L*  and  M,  and  Roh.  where  the  payment  shall  be  made,  and, 

X  pas  not  in  L.  and  M.  not  in  L.  and  M.  or  Roh. 
II  hors  not  in  L.  and  M.  JJ  hors  not  in  L.  and  M.  or  Roh^ 

^  n'  est  —est,  L.  and  M.  and  Roh. 


thing  is  not  due,  and  so  no  contract  can  be  made  of  it  till  the  dajjr  of  payment ; 
and  thai  the  reason  why  money  may  be  satisfied  by  a  collateral  thing  is,  becaui^ 
it  ie  of  certain  valtte.-^Note  1 1 4.  J 


tttm  out  or  taBir  'WOpOP  WOWf  trf  T€t  HMCnt  *Om§Bi  0IMNI  MftMtf^ 

[I]  6  &  t.Mitr.  and  so  in  like  caiet  It  is  holdeD  [i]  in  our  Books. 

•  pifQa    8  An*  S4f  iwciteK* 


[1  B0p.7<^  But  if  il  be  seised  of  certaki  lands  and  A.  and  B.  joyn  in 

4^)     a  feoffinent  in  (be,  resenrin^  a  rent  to  them  both  and  thmr  hein, 

and  tne  feofce  grant  that  it  shall  be  hwfiill  for  diem 


e,t^^      and  their  heirs  to  distrain  forr^die  renti  this. is  a  rSlSTI 
asi.>         goodgrant  ofarenttothembodai  becausehe  ispartie  I    k^^ 
to  the  deed,  and  the  clause  of  distreis  is  a  grant  of  the  ^    ' 
rent  to  JL  and  B.  as  it  qipearetb  before  in  the  chapter  of  rents* 
But  if  jB.  had  bieen  a  stranger  to  the  deed,  then  B.  had  taken 
^liB.  1.        nothing.    And  upon  tins  diverutie  are  aQ  die  books  [c],  trtiidi 
j^Sj*'  jirmiil,/&ae  seem  to  TBty,  reconciled. 

S9IV*w»S* 

frfcitf         ^  For  jfU  tkmild  i»  «  reafy  ii  nmti  be  rent  mrvice^  fgiH 


SiAsi.  dimrgii^  a  rmU  mA$9  mid  U  k  not  amg  rf  ihme.**  Thisisagooi 

li^M:  kfflMmgiaiatfiitikitmm&f^ai'gitmm^ 

HSrUsSeot  Mmmiml^.  j|^ £iNiitoi  laeth  this aigument  elseirtisre^  «^ 

^^  ■  Me  aMire  of  this  aMittar. 


I 


■  II  • 

^  For  dffimk  qfjHwmenL^  Note  hereiseebff  it  is  but  a  son 
jn  sroise,  there  need  no  demand  of  the  rent;  for  Littbkm  tm 
aaitht  that  the  fisoliee  ou^  to  seek  the  person  of  the  s^infer 
to  fij  him  the  sum  of  money,  because  it  is  a  sum  in  tfnSiO 
aMDOtksufaigoiitofllieland. 


V 


J  • 


SecLS4S. 


j4^^  ^^"^  ^^^^  ^^^  Mingt:  one  is,  that  no  rent  (which  is  properly 
^  a  rent)  may  be  reserved  upon  any  feoffment,  gift,  or  lease,  hvt  only 
to  thefeo^r,  or  to  the  donor,  or  to  the  lessor,  or  to  their  heirs,  and  in  no 
niMsmer  tt  may  be  reserved  (8c  en  nul  Q  maner  ^  il  poit  estre  reserve) 
.|9  mny  strmnge  person*  But  if'  tmojointenants  make  a  lease  by  deed  inh 
daded,  reserving  to  one  of  them  a  certain  yearly  rent,  this  is  gpod 
emugh  to  him  to  whom  the  rent  is  reserved,  for  that  he  is  privie  to  the 
hose,  and  not  m  stranger  to  the  /ease,  8(e. 

(^.  130.         u  rpQ  the  feoffor,  donor,  tfc.  or  to  their  heires^    Hereby  it  msLf 

4^^Mt%86  ***"  ^^  *^  *  "*"  vaeke  a  feofinent,  pft,  or  lease,  tiutt 

SRep. 71*  Ant!  (cButting  himself)  he  may  reserve  a  rent  to  his  heirs  ( 1 ).    But 

.»h.j    '  Uttleton 

H  9MtTtMedinL.andM.andBoh,  i  UnUinL.and  M.orRoh* 

m 

( 1 )  Plo.  107.  If  a  man  leases,  rendering  rent  to  the  heir,  it  is  void  ;  for  (he 
Mr  tdkes  as  purchaser,  and  is  quasi  a  stranger.  Hob.  130.  Oats  v.  FritIL 
Father  seised  in  fee  and  son  Join  in  a  lease  to  comntence  after  the  death  of  the 
^ither,  rendering  rent  to  the  sou,  anddies,  Ae  reservation  wis  adjudged  vmmtjbr 
ik^ the sonjaroves heir  bu  the  event,  that  does  not  mend  the  case:  butirthe 
reservation  had  been  to  the  heir  of  the  lessor,  oMttingthe  lessor,  it  tooidahave 

been 


L.^.  C.  5.  Sect.  346.    upon  Condition.       r313.bt.2l4j^' 

Lkileion  is  not  so  to  be  understood ;  his  meanine  is,  that  either 
the  feoflbr,  &c.  may  reserve  the  rent  to  himself  only,  or  to  hin^elf 

ind  his  heirs.     And  yet  it  b  holden  [f  ]  in  our  books,  that  a  man  [«]  5  E.  3.  ft7i 

may  make  a  feoffment  in  fee  reserving  a  rent  of  forty  38> 

[j2147|  shillings  to  the  feoflfor  for  term  of  his  fife,  and  ^  aRer  ^^^*^*'^  ' 

^  J  his  decease,  a  pound  of  comyne  to  his  heirs,  that  this  ^ob  130 ) 

is  good.  (Ant.  47.  V) 

If  a  man  make  a  feonement  in  fee,  resenrinff  a  rent  to  him  or  [/']  Lib.5,ibL' 

fab  heirs,  it  is  good  [/]  to  him  for  term  of  his  life,  and  void  ^ii-  MiMbli 

to  his  heir.  •^ 

^— »— *^— —  ■  ■    — — M^^— —    ■         II  ■!■■■  ,,  0 

ieem  ^ood  ;  for  tho*  the  rent  never  wu  in  thejtther  to  demand^  yet  the  son  nouU 

take  ft ;  not  as  a  purchasery  Imt  as  a  rent  inherent  in  the  root  if  the  reversiotim 

wekich  he  has  by  descent  fircm  hisjather;  and  in  tUs  sense  the  rent  itsdftoas  in 

tkeJktheTf  vu.  to  release  (by  the  word  renif  but  not  action)  tho*  not  to  ask     So 

mote  the  difference  (says  HAart)  tohen  in  such  a  lease  the  reni  is  reserved  !•  Ikf 

hekrJiTsty  omitting  the  ancestor^  which  is  goody  and  where  an  annuity  or  wammUf 

is  granted  against  the  heiry  omitting  the  ancestor y  which  is  not  good     It  appears 

in  the  case  ^Littletouy  that  tho  the  reservation  to  a  stranger  be  bad  to  carry  any 

rent  to  the  stranger y  yet  it  wiU  be  good  to  the  lessor,  and  that  not  only  during  hu 

Ufty  but  generally  during  all  the  term;  for  when  it  is  said,  rendering  to  I.  S«  the 

words  I.  S.  shall  be  void,  in  the  same  manner  eu  if  he  had  said,  rendering  rent 

generally :  because,  ist,  If  a  man  leases,  rendering  rent  to  him  and  a  stranger,  it  is 

■mood  to  him  clearly,  and  void  to  the  stranger,    31  As%  30.    .^/2(f  fVhen  a  eHfm 

^sases,  rendering  rent  to  him  and  his  heirs  general,  yet  the  law  wM  direct  fi^'to  ftit 

issue  who  is  not  his  heir  general,  merely  for  congruitys  sake,    Dyer  115.  ^.  ^ 

Thomas  Wyatt's  casCy  and  befbre  13.6.    Difference  betxoeen  a  lease  reserving^rtdt 

to  I.  S.  and  a  lease  upon  conditiony  that  I.  S.  shall  re-enter  if  the  rent  be  in  arretarp 

for  there  neither  shall  enter;  not  I.  S.  because  he  cannot  by  law  ;  not  the  leuoif 

because  there  are  no  words  to  give  re-entry  to  any  beside  I.  S      But  in  the  ease 

of  Doctor  and  Student yfoqffment  upon  condition,  that  he  shall joay  20 L  to  h  & 

-imd'that  otherwise  I.  S.  shaU  re-enter;  there,  tho*  I.  S.  cannot  re'^nter,  thefocffbr 

can,  for  there  the  condition  was  created  by  the  first  words:  and  iho^  he  intends 

the  advantage  of  this  to  I.  S.  it  does  not  signify.     So  28  H.  8.  Dyer  33.     Devise 

to  the  jjrior  of  St.  B.  so  that  he  pays  to  the  Dean  and  Chapter  of  St,  Paui^,  and 

that  if  he  does  not  so,  the  Dean  and  Chapter  shall  have  it,  that  is,  a  void  cunditiJfn 

io  make  it  a  remainder,  but  it  is  gooafonr  the  devisor  to  re-enter.     Difference 

between  a  rent  upon  a  lease  and  a  rent  upon  afoqffment:  in  the  last  case  rcM 

would  be  void  to  a  stranger,  and  yet  not  good  to  thefoqffbr,  because  the  law  dotSs 

nd  create  it,  and  it  is  not  so  reserved;  but  the  eastofafooffment  is  like  to  a  groM 

of  rent  to  I.  S.  and  that  if  it  be  in  arrear  that  I.  D.  shau  distrain,  there  the  Mb- 

tress  is  qfno  value,  40  Ass.  36.    But  here  the  words  are  strident  to  create  a  rmntf 

and  in  an  entire  clause,  part  may  be  void.  4  E.  4.     Obligation  tol.S.  payaUe  9o 

I.D.  it  is  good  to  1.  S.    Difference  where  the  repugnancy  of  words  appears^  ^ 

here,  and  where  it  does  not :  as  a  rdease  ofaU  actions  which  I  have  as  es^ecuteft, 

and  I  have  none  as  executor;  this  is  voidf,  because  it  does  not  appear,     22  H»J. 

Kd.  83.  b.    Cestuy  que  use  leases,  rendering  rent  to  himself,  and  dies  ;  the  hdr 

AaB  have  the  rent.     Yet  in  5  H.  7. 5.  b.  the  rent,  with  the  reversion,  goes  f9  tke 

foaffeesy  though  reserved  to  the  cestuy  que  use ;  yet  in  law  the  feoffees  are  donnfri; 

sottis,  in  effecty  thefooffees  leasCy  rendering  rent  to  the  cestuy  que  use,  it  is  goid 

for  themselves,  which  is  stronger.     Sir  Greo   makes  afooffment  to  the  use  0/  hiei- 

^^fo^^i  remainder  to  William  Huntley  his  son  and  heir  apparent  and 'Ms 

hnrs:  str  Geo.  andViUMamjoinin  a  lease  for  years,  rendering  rent  to' sir  Of^ 

Me  heirs  and  assigns:  sir  Geo.  dies*    Resolved,  that  the  reservaHan  and  tke  Mki 

one  determined;  for  William  is  not  in  as  heir,  and  therefore  he  cannei  M«f  Me 

rent.    Huntley's  case^  Pahn.  485.    Lord  Nott,  MSS^Note  115.] 


314.  a.]  Of  Estates        L.3.  C-  5.  Sect.  347. 

''  Bui  ifttoojoinienants  make  a  lease  by  deed  indented^  Sfc*'*  ( i ) 
5  £.  4. 4.  ft.  '^^  ^^^^^  being  by  deed  indented,  is  evident,  and  it  hath  been 

vj  U.  8. 16.  touched  before ;  but  if  that  two  jpyotenants  without  a  deed  in- 
Ytde  Sect  58.  dented  make  a  lease  for  life,  reserving  a  rent  to  one  of  them,  it 
^oat.  3i8.ft.  gijjjj  enure  to  them  both  in  respect  of  the  joynt  reversion.  And 
^^^^'^^        so  it  is  of  a  surrender  to  one  of  them,  it  shall  enure  to  them 

both. 
(Jkat  19ft.  ft.  I^  two  joyntenants,  the  one  for  life,  and  the  other  in  fee,  joyne 

o  B«p.  16-  in  a  lease  for  Ufe,  or  a  gift  in  tayle,  reserving  a  rent,  the  rent  shall 

Ant  4a.  •.45*^  enure  to  them  both ;  for  if  the  particular  estate  determine,  they 
53*  1>*  ^03*  O      fjuji  \^  joyntenants  again  in  possession.     But  if  tenant  for  life, 

and  he  in  the  reversion  joyn  in  a  lease  for  life,  or  a  gift  in  taile 

by  deed,  reserving  a  rent,  this  shall  enure  to  the  tenant  for  life 

only,  during  his  life,  and  after  to  him  in  the  reversion,  for  every 

Vide  Sect  &8.     ^^^  grants  that  which  he  may  lawfully  grant:   and  if  at  Ihle 

common  law  they  had  made  a  feoffment  m  fee  generally,  the 
feoffee  should  have  holden  of  the  tenant  for  life  muring  his  lifei 
]  Mch.  89      and  after  of  him  in  reversioni  and  so  it  was  holden  |^]  in  the 
87£U>.         King's  Bench. 


i 


Sect  347* 

^HE  second  thing  *  is,  that  no  entry  nor  reentry  (which  is  all  one) 
may  be  reserved  or  given  (que  nul  entrie  ou  reentrie  (que  est  tout 
w)t  po't  ^^^^  reserve  ne  done)  to  any  person,  but  only  to  the  feoffor,  or 
to  the  donor,  or  to  the  lessor,  or  to  tJieir  heires :  and  such  reentrie  (&  tiel 
}  reenter)  cannot  be  given  to  any  other  person.    For  if  a  man  letteih 

land 

• 

*  is  not  in  Roh.  but  in  L.  and  M.  I  reenter— rent  in  L.  and  M.  and 

-)-  ne  added  in  L.  and  M,  and  Roh,       Roh, 


( 1 )  The  principle  which  gave  rise  to  tliis  rule  is,  that  rent  is  considered  as 
a  retribution  for  the  land,  and  is  therefore  payable  to  those  who  would  other- 
wise have  had  the  land. — It  is  to  be  observed,  that  remainder-men  in  a  settle- 
ment, beings  at  first  view,  neither  feoffors,  donors,  lessors,  nor  the  heirs  of 
feoffors,  donors,  or  lessors,  there  seems  to  have  been,  for  some  time  after  the 
statute  of  uses,  a  doubt,  whether  the  rents  of  leases  made  by  virtue  of  powers 
contained  in  settlements,  could  be  reserved  to  them.  In  Chudleigh's  cose, 
1  Rep.  1 39,  it  is  positively  said,  that  if  a  feoffment  in  fee  be  made  to  the  use  of 
one  for  life,  remainder  to  another  in  tail,  with  several  remainders  over,  with  a 
power  to  the  tenant  for  life  to  make  leases,  reserving  the  rent  to  the  rever- 
sioners, and  the  tenant  for  life  accordingly  makes  leases,  neither  his  heirs  nor  any 
of  the  remainder-men  shall  have  the  rent.  But  in  Harcourt  v.  Pole,  1  Anders. 
973>  it  was  xidjudged,  that  the  remainder-men  might  distrain  in  these  cases.  And 
in  sir  Thomas  Jones,  35,  the  dictum  in  Chudleigh's  case  is  denied  to  be  law. 
The  determination  in  Harcourt  v.  Pole  will  appear  incontrovertibly  right,  if  we 
consider  that  both  the  lessees  and  remainder-men  derive  their  estate  out  of  the 
reversion,  or  original  inheritance  of  the  settler ;  and  therefore  the  law,  to  use 
•ir  Edward  Coke's  exnression  in  WhitJock's  case,  8  Rep.  71,*  will  distribute  the 
rent  to  every  one  to  wnom  any  limitation  of  the  use  is  made. — [Note  116.] 


L.  3.  G.  5:  Sect.  347.    upon  Condition.     [2 14. a.  214. b. 

land  {Cbt  si  home  lessa  |lterre)^o  another  for  term  of  life  by  indenture, 
rendring  to  the  lessor  ana  to  his  heires  a  certain  rent,  and  for  default  xjf 
payment  a  reentry y  S^c*  if  aftertoard  the  lessor  by  a  deed  grantetk  tSt 
reversion  of  the  land  to  another  in  fee,  and  the  tenant  for  terme  of  life 
attome,  S^x.  if  the  rent  be  after  behitid,  the  grantee  of  a  (A)  revemom 
(le  grantee  de  le  reversion)  may  distreinfor  the  rent,  because  that  the 
rent  is  incident  to  the  reversion ;  but  he  may  not  niter  into  the  land,  and 
oust  the  tenant,  as  the  lessor  might  have  done,  or  his  heirs,  if  the  reversion 
had  been  continued  in  them,  ^c.  And  in  this  case  the  entrie  is  taken 
away  for  ever ;  for  the  grantee  of  the  reversion  cannot  enter,  causa  qu& 
snpm.  And  the  lessor  nor  his  heires  cannot  enter  ;  for  if  the  lessor  might 
center,  then  he  ought  to  be  in  his  former  state  (donques  il  covient  que  il 
terroit  §  en  son  primer  estate)  t;c.  and  this  may  not  be,  because  he  hath 
aliened  from  him  the  reversion. 

*'  n^HA  T  no  entry,  Sfc:"     Here  Littleton  reciteth  one  of  the  (i  BflU.  Abr. 

maxims  of  the  common  law  ;  and  the  reason  hereof  is,  for  *73«) 
avoyding  of  maintenance,  suppression  of  right,  and  stirring  up 
of  suits ;  and  therefore  nothing  in  action,  entrie,  or  re-entrie, 
can  be  granted  over;  for  so  imder  colour  thereof  pretended  titles 
night  be  granted  to  great  men,  whereby  right  might  be  trodden  >. 

down,  and  the  weak  oppressed,  which  the  common  law  forbid- 
deth,  as  men  to  grant  before  they  be  in  possession. 

P147]       "  ^^  default  of  payment  d  ^  re-entry,  SfC**    Here-  (lo  Rep.  4«.) 
r^   J  upon    is    to   be  collected  divers  diversities.      First, 
between  a  condition  that  requireth  a  re-entrie,  and  a  (Plo..a4a.«. 
limitation  that  ipso  facto  determineth  the  estate  widiout  any  entry,  i  RoU.  Abr, 
Of  this  first  sort  no  stranger,  as  Littleton  saith,  shall  take  any  ^*'j         ^y 
advantage,  as  hath  been  said.     But  of  limitations  it  is  other-  \^'^*^'   ' 
wise.     As  if  a  man  make  a  lease  quousque,  that  is,  untill  L  S.      ' 
come  from   Rome,  the  lessor  grant  the  reversion  over   to  a 
stranger,  /.  S.  comes  from  Rome,  the  grantee  shall  take  advantage 
of  it  and  enter,  because  the  estate  by  the  express  limitation  was 
determined. 

So  it  is  if  a'man  make  a  lease  to  a  woman  quamdiu  casta  vixerit,  Register  346. 
t>r  if  a  man  make  a  lease  for  life  to  a  widow,  si  tamdiu  in  pur  a  PI  Com.  27. 
•viduitate  viveret.     So  it  is  if  a  man  make  a  lease  for  a  100  years  3^  ^-  3- 
if  the  lessee  live  so  long,  the  lessor  grants  over  the  reversion,  the  p^N.^B^aoi.* 
lessee  dies,  the  grantee  may  enter,  causd  qua  suprd.  lib.  10,  fo.  36. 

3.  AnoUier  diversitie  is  between  a  condition  annexed   to   a  Marj  Porti^g- 
freehold,  and  a  condition  annexed  to  a  lease  for  years.  ^^'*  ^^' 

For  if  a  man  make  a  gift  in  taile  or  a  lease  for  life  upon  con-  (Plo.  242' «•) 
dition,  that  if  the  donee  or  lessee  goeth  not  to  Rome  before  such  ^.'^^  ^^ai?*" 
a  day  the  gift  or  lease  shall  cease  or  be  void,  the  grantee  of  the  ^i^h^I^   JJL. 
reversion  shall  never  take  advantage  of  this  condition,  because  the  pinio^deBmir 
estate  cannot  cease  before  an  entrie;  but  if  the  lease  had  been  lej.   loK^^a^ 
but  for  yeares,  there  the  grantee  sliould  have  taken  advantage  of  10  Ass.  PL  94. 
the  like  condition,  because  the  lease  for  yeares  ipso  facto  by  the  ^**  ^™-  ^ 
breach  of  the  condition  without  any  entry  was  void ;  for  a  lease  "  j^l'  ^ 
for  yeans  may  begin  without  ceremony,  and  so  may  end  without  Done  la  * 
ceremony ;  but  an  estate  offrcehold  cannot  begin  nor  end  without  (1  RoD.  Abe 
ceremony.    And  of  a  void  thing  an  estranger  may  take  benefit,  475-    ^^7  7- 
but  not  of  a  voidable  estate  by  entry.  8R^p.st 

^  To  Pa8t.ai6.bL> 

U  certeine  added  in  L.  and  M.  and  Roh.    §  en—a  tn  L*  and  M.  and  Rohm 

(A)  "  a"  seeins  to  be  here  printed  by  mistake  instead  of  t^ 


214. b.  215.a.]  Of  EsUtes        L.3.  C.5.  Sect347. 

**  To  Ihefeqffbr^  or  to  the  donor^  S^c*  or  to  their  heirSy  Bfc!' 
K  Com.  313.  Here  is  to  be  observed  a  diversitie  between  a  reservation  of  a 
Sa^mScolMti-  rent  and  a  re-entry:  for  (as  it  hath  been  said)  a  rent  cannot 
^f? •■••* V  be  reserved  to  the  heir  of  the  feoffor,  but  the  heir  may  take 
^  '^^'^  advantage  of  a  condition,  which  the  feoffor  could  never  do.  Aa 
15  E.  4. 14.  a.      If  J  jnfeofie  another  of  an  acre  of  ground  upon  condition  that  if 

mine  heir  pay  to  the  feoffee,  Ac.  20  shillings,  that  he  and  hii 
heir  shall  re-enter,  this  condition  is  good;  and  if  after  idt 
decease  my  heir  pay  the  90  shillings,  he  shall  re-enter,  for  he  u 
privy  in  blood,  and  enjoy  the  land  as  heir  to  me. 

91 H.  7. 18.  a.  *'  But  onfy  to  thejeoffor,  Sfc.  orto  their  heirs  "  Our  author 
(Ant  46.  b.)       q>aaketh  here  of  naturau  persons  for  an  example,  for  if  a  bishop, 

archdeacon,  parson,  prebend,  or  any  other  body  politique  or 
corporate,  ecclesiastical  or  temporal,  make  a  lease,  Sec.  upon  con- 
dition, his  successor  may  enter  for  the  condition  broken,  for  tbey 
are  privy  in  right* 

And  so  if  a  man  have  a  lease  for  ^ears  and  demise  or  giant 

the  same  upon  condition,  &c  and  die,  his  executors  or  adminia- 

trators  shiui  enter  for  the  condition  broken,  for  they  are  privie  in 

right,  and  represent  the  person  of  the  dead. 

[y]  37  H.  8. 1.        [y]  CC^  Vcestuif  que  use  had  made  a  lease  for  years,  P^l^Tl 

4rc  upon  condition,  the  feoffees  should  not  enter  ^^^  I     a.  ll 
die  condition  broken,  for  they  are  privie  in  estate,  but 
not  privie  in  blood. 
(^Bep.  5a.  Another  diversitie  is  in  case  of  a  lease  for  years,  where  the 

Attt  an.  b.  condition  is  that  the  lease  shall  cease,  or  be  void,  as  is  aforesaid^ 
sBn.^^'^^  and  where  the  condition  is,  that  the  lessor  shall  re-enter,  figr 
a  flip.  04.         Hxete  the  grantee,  as  Littleton  saith,  shall  never  take  bene&  of 

die  condition. 
PICoolBiowii-       And  it  is  to  be  observed,  that  where  the  estate  or  lease  is  ijuq 
ing'f  cate,  136.  ^fi^cto  void  by  the  condition  or  limitation,  no  acceptance  of  the 

rent  after  can  make  it  to  have  a  continuance :  otherwise  it  is  of 
an  estate  or  lease  voydable  by  en  trie  (i). 

Another  diversitie   is   between   conaitions  in  deed,  whereof 

sufficient  hath  been  said  before,  and  conditions  in  law.     As  if 

a  man  make  a  lease  for  life,  there  is  a  condition  in  law  annexed 

unto  it,  that  if  the  lessee  doth  make  a  greater  estate,  &c.  Uiat 

then  the  lessor  may  enter.     Of  this  and  the  like  conditions  in 

law,  which  do  give  an  entrie  to  the  lessor,  the  lessor  himself 

and  his  heirs  shall  not  only  take  benefit  of  it,    but   also  his 

assignee  and  the  lord  by  escheat,  every  one  for  the  condition  in 

(1  Sann.  337,      law  broken  in   their  own  time.      Another    diversity   there    is 

asB,  «39»«4o.     between  the  judgement  of  the  common  law,  whereof  Littleton 

M  *w  H  8         ^'^ote,  and  the  Taw  at  this  day  by  force  of  the  statute  [*]  of 

cap.  34,  in  le       3^  //  8,  cap.  34.     [a]  For  by  the  common  law  no  grantee  or 

Mambie.  assignee  of  the  reversion  could  (as  hath  been  said)  take  advantage 

m  a6  H.  6.  tit  of  a  re-entrie  by  force  of  any  condition.     For  at  the  common 

mt  eon.  49.        ]£w  if  a  man  haa  made  a  lease  for  life  reserving  a  rent,  &c.  and 

if 


( 1 )  Because  the  acceptance  of  rent  cannot  make  a  new  lease,  and  the  old 
01*  was  determined ;  but  the  acceptance  of  the  rent  is  a  sufficient  declara- 
timi,  that  it  is  the  lessor's  will  to  continue  the  lease,  for  he  is  not  entitied  to 
the  rent  but  by  the  lease.  Note  to  the  iith  edition.  And  see  Symson  v. 
BfUtcber,  Doug.  Rep.  51.;  and  the  cases  of  Wynne  v.  Humphrey's,  and  Carter 
V.  Srathan,  reported  in  the  notes  of  that  case.— [Note  117.] 


Ii*  3.  C.  5.  Sect.  347-     upon  Condition.  [2 1 5.  a. 

if  the  rent  be  behind  a  re-entrie,  and  the  lessor  mnt  the  rever- 

nioo  over,  the  grantee  should  take  no  benefit  of  the  condition, 

tjMt  the  cause  before  rehearsed*     But  now  by  the  said  statute  of 

3S  H*  8,  the  grantee  may  take  advantage  thereof,  and  upon  (Pb.  175.  b.) 

demand  of  the  rent,  and  non-payment,  he  may  re-enter.     By 

which  act  it  is  provided,  that  as  well  every  person  which  shw 

have  any  grant  of  the  lung  of  any  reversion,  &c,  of  any  lands, 

&c  which  pertained  to  monasteries,  &c.  as  also  all  other  persons 

being  grantees  or  assi^poees,  &c.  to  or  by  any  other  person 

or  persons,  and  their  heirs,  executors,  successors,  and  assignees 

shall  have  like  advantage  against  the  lessees,  &c  by  entry  for  non^ 

payment  of  the  rent,  or  for  doing  of  waste  or  other  forfeiture,  &c. 

■B  the  said  lessors  or  grantors  themselves  ought  or  might  have 

liad.      Upon  this  act  divers  resolutions  ana  judgments  have 

been  ^en,  which  are  necessary  to  be  known. 

1*  That  the  siud  sUtute  is  generally  viz.  [b]  that  the  grantee  [b]  PI.  Com. 
of.  the  reversion  of  every  common  person,  as  wdl  as  of  the  king,  bill*  •imI 
jihaD  take  advantage  of  conditions.  Grangc't  caae. 

a.  That  the  statute  doth  extend  to  grants  made  by  the  sue-  m^'o&  n 
cesBors  of  the  king,  albeit  the  king  be  only  named  in  the  act  Eiis.  180. 

^  That  where  the  statute  speaketh  of  lessees,  that  the  same  I>ier.  ibid. 
doth  not  extend  to  gifts  in  tail.  H  Bm-^^stj 

4«  That  where  tlie  statu^  speaks  of  grantees  and  assignees  of  ^^  WjMr^ 


the  reversion,  [d}  that  an  assignee  of  part  of  the  state  of  the  r>i  p,  n^ 
reversion  may  take  advantage  of  the  condition.    As  if  lessee  KidwcUye^L^ 
fiir  life  be,  &c.  and  the  reversion  ia  granted  for  life,  dec.    So  if  69.    Vid.  I>y«r 
lessee  for  yeares,  &c.  be,  and  the  reversion  is  granted  for  years,  Micb.  14  &  15 
the  grantee  for  years  shall  take  benefit  or  the  condition  in  pi^;. 
reject  of  thb  word  (executors J  in  the  act  47ii!po^3£ui. 

AAte  148.  •.     I  Roll.  Abr.  471.     Mo.  93.)     Vide  7  £.  3.  54.     SimUe  i^radged  ia 
Communi  Banco  in  the  Lord  Dyer't  time.     P.  17  Slis.  Mich.  14  &  15  Elis.  J>yer  y^^ 
M^juigcd  Winter's  cue. 

5.  That  a  nantae  of  ]^  af  die  reversion  shall  not  [e]  take  M  lib.  6.fo.64- 
advmtage  of  the  condition;  as  if  the  lease  be  of  three  acres,  ^^!f  ^^*^* 
nan  ling  a  rent  upon  condition,  and  the  reversion  is  granted  of  ubUop^T^ 
two  acres,  the  |ent  shall  be  apportioned  by  the  act  of  the  parties.  Knight's  ca« 
hot  the  condition  is  destroyed,  for  that  it  is  entire  and  against  nbi  sopnu 
coaunon  right. 

6.  That  in  the  king's  case,  the  condition  in  that  case  is  not 
destroyed,  but  remains  still  in  die  king.  — 

7.  By  act  in  law  a  condition%iay  be  apportioned  in  the  case 

of  a  common  person ;  as  if  a  lease  for  years  be  made  of  two  Uh,  4.  £0,  lao. 
acres,  one  of  me  nature  of  Burrough  English,  the  other  at  the  Dnnper't  omc 
common  law,  and  the  lessor  having  lasue  two  sons,  diedi,  each  (4 1^.  a7»s*» 

condfuon  broken,  and  likewise  a  «9.3o.Mo.sott, 


of  diem  shall  enter  for  the , ^^^ 

condition  shall  be  apportioned  by  the  act  and  wrong  of  the  lessee,  Refolded  hi 

SI  hath  been  said  in  the  chapter  of  Rents  (A).  Doke't  cam. 

8.  If  a  lease  for  life  be  made,  reserving  a  lenl  upjon  condition,  f*!?^^^^ 

4c.  the  lessor  levies  a  fine  of  the  reversion,  he  is  grantee  or  J^^^JTSSo- 

ittignee  of  the  reversion ;  but  withost  adximmest  he  shall  not  ^^>,  ^  j^  ^ 

take  advanti^  of  the  condition,  for  the  mdreia  of  the  statute  ii9.b. 
Uicended  to  have  all  necessary  incidaats  ebserved,  otherwise  it 
^idghtbembdtievous  to  the  lessee  (a). 

[A)  See  ante  148.  h.  near  the  «uL  9*  "Riere 

ThuMtkiaed4Am.t.t(i,iiiiKt^p^taJ^$€ditikntftih$Stm^ 


»i 


^^MlAi 


(a)  Attonunent  being  taken  aw^E^r  per  4  &  5  ffl)  Aim.  c.  16,  the  lawaeema 
U be  odkerwiae  now.    NptetofheutneiiUm.^iffMiiB.} 


'il'5!a.215,b.]    •       Of Estat»'     •li.«/0.'5.SeIrt;S«r. 

'  ^.  There  h  a  dmnttj  between  a  condidoii  that  b'  (MioiDpiil* 

Xi  BoB.  47*.      MFVi  and  a  power  of  rerocalioii  tliat  is  Toluntaiy :  for  a  man  VM 

aeh,  aia-  FM*  batn  a  power  of  revocation  may  by  hli  own  act  extinguiili  Ui 

•^g**^  ^       power  of  revocation  in  part,  as  by  levying  of  a  fine  of  ^urt ;  and 

itaT'**'       jret  the  power  shall  remam  for  the  reSdoe,  because  it  is  in 

nature  ora  limitation,  and  not  of  a  condition;  and  so  it  was 
m  14  EUi.  tesolved  [&]  in  the  earle  of  Shrewsburie's  case  in  the  court  of 
i>Srer89.  mrdi^  Pa^h.  2g  EUx.  and  Miek.  ^  ^  41  Elk. 

(1  Bep.  173.  b.   '    10.  If  the  lesMR*  bargain  and  sdlthe  reversion  by  deed 
4Rep.  119. b.)  indented  and  inroDed,  the  baigainee  is  not  in  the  per  by  the 
<i  BolL  Abr.      bargainor,  and  yet  he  is  an  assignee  within  the  statute. 
SReik.eA.b)  *C^  So  if  ^e  IcMor  grant  the  reversion  m  fee  to  the  use  r^  ]^^ 
u ««p*       V   ^^^  ^j  y^  heirs,  i<«  is  a  sulBdent  aasignee  within  I    w  J 

die  statute,  because  he  comes  in  by  the  act  and  limita- 
tion  of  the  partie,  aib^t  he  is  in  tne  post^  and  the  words  of  the 
statute  be,  to  or  iy,  and  they  be  assignees  to  him,  although  tdiqr 
by  hunt  but  such  as  come  in  meeriy  by  act  in  law,  at  die 


lord  of  tlie  villeine,  Uie  lord  fay  esdbeat,  die  lord  that  enbreth  or 

daimeth  for  mortnudne,  or  the  like,  Adl  not  take'benefit  of  fliia 

statute. 

UiStfo-na-     '  11*  If  the  lessor  in  the  c»se  before  bargain  and  sdl  die  rever- 

JiriM0*icM0.  lion  by  deed  indented  and  inrolled,  or  if  the  lessor  make  a  Aoff* 

UkS^foLas*    m^  m  fee,  and tihe  blssee  re-enter,  the  grantee  or  fcoike  shall 


lOto- Ja^jT*     °^  ^''^  '^y  advantage  of  any  c<mdition,  without  making notioB 

i[  101140.)       to  the  lessee. 

^  .  '  IS.  Albeit  the  whole  words  of  the  statute  be,  for  non^pqrttient 

of  the  rent,  or  for  dom^  of  wast  or  other  forfeiture,  yet  tile  gru- 

iaiw.iraitt     teekor  assignees  shall  not  take  benefit  of  every  rorfigitnw^  by 

•"^sMIdi^^  force  of  a  condition,  but  only  of  such  conditions  as  either  araio^ 

MiwlTi^Sir  ^"^^^  ^  ^  reversion,  as  rent,  or  for  the  benefit  of  the  states  as 

Si  ConJoni       ^  i^  doing  of  wast,'  for  keeping  the  houses  in  reparationsi  for 

.Bnoo,  and  of-    maldn^  offences,  scouring  of  ditdies,  for  preserving  of  woods,  or 

*^^n>M>™<9e.     such  like,  and  not  for  the  payment  of  any  sum  in  groase,  deli- 

vTJ  Dyer  309.   ^^^y  of  corne,  wood,  or  the  like,  so  as  other  forfeiture  sludl  be 

1  San^Mo.       taken  for  other  forfeitures  like  to  those  examples  which  were 

i«Leo.69.)         there  put,  f  videlicet  J  of  payment  of  rent,  and  ncjf  doing  of  wast, 

which  are  for  the  benefit  at  the  reversion  (1). 

Sect. 


*t 


{1)  It  has  also  been  hdd  upon  this  statute^  that  if  a  man  makes  a  lease  for 
years  upon  condition^  that  if  the  rent  should  be  in  arrears  it  should  be  lawful  io 
the  lessor  and  his  assigns  to  re'^enter^  and  then  the  lessor  assigns  the  reversion 
'  aderf  and  the  lessee  attorns,  and  the  lessor  dies,  the  grantee  shaS  not  take  advan* 
tage  qf  the  condition  for  toant  of  these  xoords  ^^  his  heirs,'*  in  the  reseroation  of 
ih§  condition;  the  condition  being  that  he  and  his  ass^ns  shall  enter.  By 
Brown,  serf,  toho  moved  the  case  in  C.  B,  ex  relatione  T.  Hurst* — It  appears 
therefore,  that  this  reservation  of  condition  is  to  be  resembled  to  such  a  reservo' 
tionqfrent  as  is  mentioned  before,  inpage/^'j.a.tvhich  determined  by  the  death 
'^ihe  lessor  :  but  that  nevertheless  the  grantee  shall  have  advantage  of  the  con" 
mm',  during  the  Ufe  qfthe  grantor,  by  the  32  H.  8w  Infra  115.  4.  So  n^e, 
tke^  grantee  qfpart  of  the  reversion  in  the  vAole  shall  take  advantage  of  a  oon* 
Ution ;  for  to  this  purpose  the  grantee  of  a  reversion  for  life  or  years  »  an 
msiisrnee  within  the  3a  H.  8,  who  may  enter:  which  nevertheless  is  very  different 
fmihe  case  of  a  warranty;  for  a  lessee  for  life,  who  has  but  oart  qfthc  estate 
.  Mi  the  whole,  is  not  assignee^  voucher.  Infra  385.  b.  On  the  other  hand^  the 
grantee  <f  the  wiok  estate  in  reversion  in  part  is  not  an  assignee  withm  ike 


li.S.  C.5.  Sect.348.         upon  Condition.  [215.  b. 


Sect  348. 


jdLSOy  if  lord  and  tenant  be,  and  the  tenant  make  a  lease  for  term  of 
life,  rendering  to  the  lessor  and  his  heirs  such  an  annuall  rent,  and  for 
default  of  vayment  a  re-entrie,  ifc.  if  after  the  lessor  dyeth  without  heir 
during  tne  life  of  the  tenant  for  life,  whereby  the  reversion  commeth  to  the 
lord  by  way  of  escheat,  and  after  the  rent  of  the  tenant  for  life  is  behind, 
the  lord  may  distrein  the  tenant  for  the  rent  behind;  but  he  may  not 
enter  into  the  land  by  force  of  the  condition,  l$c.  because  that  he  ts  not 
heir  to  the  ^  lessor,  S^c. 


-it 


ny)  the  lord  by  imay  of  escheat,  Sfc*'  (P.N.B.i^t-b.) 

Note,  here  it  appeareth,  that  the  lord  by  escheat  shall 
distrein  for  the  rent,  and  yet  the  rent  was  reserved  to  the  lessor  19  £.  3. 
and  his  heirs;  but  both  assignees  in  deed  and  assignees;  in  law  Betodi  14. 
shall  hare  the  rent,  because][the  rent  being  reserved  of  inheritance 
to  him  and  his  heirs,  is  incident  to  the  reversion,  and  goeth  with 
the  same.    But  if  the  rent  were  reserved  to  him  and  his  assigns, 
and  the  lessor  assigned  over  the  reversion,  and  dyeth,  the  assignee 
AaJl  not  have  the  rent  after  his  decease,  because  the  rent  deter- 
mined by  his  death,  for  that  it  was  not  reserved  to  him,  his  heirs,  //^^  i^  ^ 
and  assign?.  47.  a.) 

**  But  he  may  not  enter  into  the  land  by  force  of  the  condition, 

Hereby  it  appeareth,  that  at  the  common  law  neither  assisna 
in  deed  nor  assi^  in  law  could  have  taken  the  benefit  of  either 
entrie  or  re-entrie,  by  force  of  a  condition. 

^  Because  that  he  is  not  heir  to  the  lessor,  Sfc" 

The  gardian  in  chivalrie  [f^  or  in  socage  shall  in  the  right  of  [/]  «i  H.7, 18. 
the  heir  take  benefit  of  a  condition  by  entne  or  re-entrie,  by  the  17  Am.  ao. 
common  law,  and  so  it  is  here  implyed.  >•  E.  3.  Gard. 

'^'^  113.114. 

18  Abs.  pi.  18.  lib.  7,  fol.  7.    The  etri  of  Bedford*!  case. 

Sect. 

*  lessor-^eoffbr,  in  L.  and  M •  and  Roh. 


32  i/.  8.  .•  as  if  the  reversioner  in  fee  of  4  acres  grants  2  acres  in  fee,  the 
gf^nUee  cannot  enter;  which  also  is  very  different  in  the  case  of  xoarrantutfor 
^fi^^^  of  2  acres  is  an  assignee  for  voucher.  Infra  315.  a.— Lord  Not.  MSS. 
*^ a  mortgagor  and  mortgagee  make  a  lease,  in  which  the  covenants  for  the^ 
'^t  and  repairs  are  only  with  the  mortgagor  and  his  assigns,  the  assignee  of 
^e  mortgagee  cannot  maintain  an  action  for  the  breach  of  these  covenants ; 
Jccause  mey  are  collateral  to  his  grantor's  interest  in  the  land,  and  therefore 
*>  not  run  with  it.  If  a  tenant  for  years  lease  for  a  less  term,  and  assign  his 
'^^ersion,  and  the  assignee  take  a  conveyance  of  the  fee,  by  which  his  former 
f**tt8ionary  interest  is  merged,  the  covenants  incident  to  that  reversionary 
jP^ercst  are  thereby  extinguished.  Webb  v.  Russell,  3  Durn.  and  East  393. — 
^  the  former  case,  the  mortgagor  may  maintain  an  action  on  the  breach  of  ihe 
tenant.  Stokes  v.  Russell,  ibid.  678.— [Note  1 1 8  f .] 
Vol.  II.  O 


»16.  B  J  Of  £states      L.  S.  C.  5.  Sect  S49. 


S2%  (O- Sect  349.  [im 

(AntsO.)  L  a.  J 

.jS^SOf  if  land  begraiUed  to  a  man  for  Urm  cf  two  yean  (iitenre 
sdt  graiint  a  no  *  home  pur  tenne  de  deux  ans)  mon  such  tornH^ 
jtS^,  t%fU  if  Ik  ^Uitt  pay  to  tlie  grasUor  within  the  mia  two  yean  fortk 
^^^  tiUm  (t  adonaues)  he  AaU  have  the  land  to  him  and  to  his  hem, 
Ihis  case  if  tie  grantee  enter  by  force  of  the  grant,  withowt  am 
{f  seinn  made  unto  him  by  the  grantor,  and  efier  he  payeA  tm 
.Jorthe  forty  marhs  Within  the  two  years,  int  he  hitth  fwthsi^  in  Ae 
td  but  for  term  of  two  years,  because  no  Jiwerie^af  seisin  was  made 
mto  him  at  the  banning.  For  if  he  should  have  a  freehold  and  fee  m 
jmstiae,  bkausf  &  hath  performed  the  condition,  tlin  he  should  kwoe  n 
freAol4  J^i^^  Sf^^  '^'^  tPy^^f  where  no  ttverie  of  seisin  was  made 
of  <A&,  wmSkwou/d  be  inconvenient  (one  seiroit  t  inoonvenient|€cc.X  4t« 
Jbsi  if  the  gr^tor  had  made  Kverie  of  seisin  to  the  grantee  by  force  ^(jk 
gra$U,  then  skomtd  the  grantee  have  the  freehold  and  the  fee  i^kmI  Uke 
condition* 


tJBIlB  ilk  tUiigi  are  to  be  obMrved.  Vim,  iMeten  hsn 
"*"**  putteth  an  exampie  of  ^  oonditioii  precedent  (i).  SeooiaBjr,. 
Att  fod  a  eonditioB  whidi  creatMh  an  eitate  bm^  be  mada  by 
paroll  without  deed.  Thirdly,  that  Ihrerie  of  eekinui  tbk  caae 
TUe  8cct.6o.  muit  be  made  before  the  letaee  enter,  (as  Littleton  here  aaidi 
fAst  48.«.}     -kl  ^  bqjinnbig)  for  aJler  his  entrie  liberie  made  to  hin  that  k 

in  .possession  is  Toid,  as  hath  been  said.  FourAly,  that  if  no 
Hime  of  seism  be  tmide,  that  no  fee  siinple  dodi  pass,  aWmMh 
fte  money  be  paid.^  Imhiy,  that  it  is  inconvenient  that  the  ma 
simple  should  pass  in  this  case  without  liberie  of  seisin.  BboMy, 
that  argumentum  ab  inconvenienti,  is  forcible  in  law,  as  often  ham 
.  been  and. shall  be  observed  (A).  See  more  of  this  Icind  of  condi- 
tion in  the  Section  next  following  (2). 

y  And  to  his  heirs ^  .4*^."    Here  {t^c^)  implyeth  an  estate  m 
taile,  or  a  lease  for  life. 

Sect. 

*  home  not  in  L.tand  M.  or  Roh.  |  inconvenient,    &c.  -^  encontre 

t  que  added  in  L.  and  M,  and  Roh.        reason  m  L.  and  Af.  and  Rah* 

(A)  See  anU  66,  a.  and  mU  1  that. 


(1)  See  some  observations  on  conditions  precedent,  and  conditiona 
quent,  in  the  last  note  upon  this  chapter. 

(3)  The  necessity  which  there  was  m  the  old  law,  that  there  siwuld  ahnjs 
be  some  person  to  do  the  feudal  duties,  to  fill  the  possession,  and  to  an 
the  actions  which  might  be  brought  for  the  fief,  introduced  the  "^f*f""%| 
the  freehold  could  never  be  in  abeyance.  See  s  Wilson,  Bund  v.  Weirt,  la^. 
But  it  was  admitted,  that  diere  were  some  cases  in  which  die  inherimno^ 
when  separated  from  the  freehold,  mij^t  be  so.  The  question  agitated  is  Ae 
Commentary  upon  tiiis  and  the  iMlomng  Seddon,  arises  fiom  Ae  diflkmllgr  oT 
Mccrtainbig  where  the  freehdd,  in  the  case  mentiooed  by  Littleton,  ta  to  he* 
By  the  livery,  it  is  taken  out  of  the  grantor;  it  must  themfofe  vast  in  die 

leofiee* 
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jd  LSO  if  land  be  sranted  to  a  man  for  term  of  five  years,  upon 

condition,  that  if  ne  pay  to  the  grantor  within  tlie  two  frsf  years 

forty  marks,  that  t/ien  he  shall  have  fee,  or  otherwise  but  for  term  of  the 

Jive  years,  and  livery  of  seisin  is  maae  to  him  by  force  of  the  grant,  now 

he 


ftofPee.    Yet  it  seems  difficult  to  conceive  how  it  could  be  in  the  erantee,  con- 

mtentlj  with  the  term  of  years.    The  opinion  adopted  by  Littleton  and  sir 

Edward  Coke  is  conformable  to  what  is  said  in  lord  Stafford's  case,  8  Rep.  73.  b. 

— It  is  to  be  observed,  that  though  by  conveyance  at  common  law  the  treehold 

necesBarily  passes  out  of  the  grantor ;  and  that  if  there  is  not  some  person  in 

being  in  whom  it  can  immediately  vest,  the  conveyance  is  void ;  that  is  not 

the  case  with  respect  to  wills,  conveyances  under  the  statute  of  uses,  trusts  in 

eq;uity,  or  grants  of  rents  de  novo*     For,  as  to  wills  ;-^there  is  no  immediate 

transfer  of  the*  freehold,  as,  upon  the  death  of  the  testator,  it  vests  in  the  heir 

to  answer  the  lord's  services  and  the  stranger's  writs.     As  to  conveyances 

under  the  statute  of  uses ; — till  there  is  some  person  in  being  in  whom  the  use 

can  vest,  the  possession  is  not  altered,  but  continues  in  the  feoffor  and  his 

heirs.   See  1  Inst.  23.    As  to  trusts,  the  legal  estate,  upon  which  the  trust  is 

diarged,  immediately  vests  and  continues  m  the  trustee :  and  as  to  rents  de 

noDOf  the  tenant  continues  in  possession  of  the  land  out  of  which  they  issue. 

However,  it  is  to  be  observed,  that  in  cases  of  wills,  uses,  and  trusts,  if  it  be 

inconsistent  with  the  estates  expressly  declared,  that  the  freehold  should  remain 

with  the  party  (as  if  he  has  a  term  of  years  expressly  given  him),  the  law  will 

not  give  him,  by  implication^  an  estate  of  freehold,  if,  consistently  with  the 

rules  of  law,  it  can  oe  considered  to  reside  elsewhere.    See  Pybus  v.  Mitford, 

1  Vent.  372.     Adams  v.  Savage,  2  Salk,  679.     Penhay  v.  Hurrel,  2  Vern.  370. 

Davies  v.  Speed,  2  Salk.  675.    In  the  same  manner,  if  a  person  limits  his  estate 

to  such  uses  as  he  shall  appoint ;  and  in  the  mean  time,  and  until  he  makes  an 

appointment,  to  the  use  of  himself  and  his  heirs  ;  or  if  he  limits  it  to  the  use 

of  himself  for  life,  and  afler  his  decease,  to  such  uses  as  he  shall  appoint,  and 

for  want  of  appointment,  to  the  use  of  his  right  heirs ; — in  both  these  ca8es> 

the  fee  simple  continues  to  reside  in  the  settlor,  subject  to  be  divested  from 

him  by  an  exercise  of  his  power  of  appointment.    If  tf^e  settlor  makes  an 

aq>ointnient,  a  new  use  sprmgs  up  and  vests  in  the  appointee ;  the  fee  origi^^ 

nally  limited  to  the  settler  ceases ;  and,  from  that  time,  speaking  generally,  the 

Qle  appointed  under  the  power  takes  effect,  in  the  same  manner,  as  if  it  had 

teen  mserted  in  the  original  deed,  iii  the  place  of  the  power.     But,  if  no 

^pointment  is  made,  the  fee,  from  being  determinable,  becomes  simple  and 

absolute.     It  may  be  objected,  that  in  the  second  of  these  cases,  an  estate  for 

^e  is  expressly  limited  to  the  settlor,  and  that  the  fee  is  therefore  put  in 

4>eyance.     But,  in  the  case  of  Leonard  Lovie,  10  Rep.  78,  where  the  estate 

'^^iA  devised  to  Leonard  Lovie  expressly  for  his  life,  without  impeachment  of 

^rute,  and  afterwards  to  such  uses  as  he  should  appoint^  and  after  several 

^termediate  remainders  to  the  use  of  his  right  heirs,  it  was  resolved,  that  the 

^fee  vested  in  him  till  the  appomtment  was  made.     See  also  sir  Edward  Cleere*s 

^fease,  6  Rep.  18.    The  doctrine  which  is  the  subject  of  this  note  has  received 

%  Affl  investigation  in  the  late  case  of  Maundrell  v.  Maundrell,  7  Ves.  jun.  567, 

^d  io  Ves.  jun.  246,  and  is  very  ably  discussed  by  Mr.  Sugden,  in  his  Prac- 

■  ticil  Treatise  of  Powers,  page  (266,  istcd.)  332,  2d  ed.— [Note  119.] 
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k$  ktUh  afm  Am/it  emfHihMU,  Ifc,  And  j^im  tkU  can  the  gnmUe  db 
moi  pa^  to  the  grantor  tieforiie  marks  mtkm  the  first  twoyears^  them 
iasmediatelif  frfier  the  md  two  yean  past,  the  fee  ana  the  freAold  i$  and 
ehall  be  adfuc^ed  m  thegramtor^  becaau  that  the  grantor  cannot  a^Ur  the 
mdd  two  ¥ear$  present^  enter  tgNm  the  grantee^  for  that  the  gnmtee 
tmth  yet  ttite  bjf  three  nearee  to  have  and  occapie  the  land  by  force  oftke 
eaUme  font,  jind  eo  oeeauae  that  the  amdition  efiht  part  of  the  griaehe 
iilnmen,  and  the  grantor  cannot  enter,  the  law  wUl  pat  tne  fee  emd  iha 
fretkold  in  the  grantor.  For  if  the  grantee  in  this  case  makes  wast^  iim. 
after  the  breach  tfthe  condition,  Sfc.  and  after  the  two  yean,  the  mnior 
skaU  have  his  writ  of  waste.  And  this  w  a  good  proof  then,  thai  the 
reversion  is  in  him,  Sfc. 

• 

(jk'Be^e»')       **  'pJOW he halh afm simfle eonditianaa,  fyi.    The  like  k  rf 

an  eitate  u  tailei  or  nir  life.    Mrayanof  orauona^iiiHt 
Littleton  in  thit  cue,  and  their  reeion  it,  became  the  fee  ample 

;  is  to  commence  upon  a  condition  precedent,  and  thoreferecannoi 

patf  until  the  condition  be  perrormed ;  and  that  here  LitHekm 
of  a  condition  precedent  doth  (before  die  performance  AmoA 
make  it  subsequent:  and  for  proof  of  their  q>inion  they  anma 
many  successions  of  authorities  that  no  fee  simple  shoolapass  be- 
fore the  condition  performed.  31  £.  1.  tit.Je^fments  S^jiitslig^ 
A'  iettech  a  manner  to  A  for  term  of  tirenty  vears,  and  the  deed 
would*  that  after  the  term  of  twen^  years  that  A.  and  his  hein 
diould  hold  the  said  manner  for  erer  by  twelve  pounds  tentf  Jl 
taketh  a  wife,  and  dyeth  before  the  term  be  nast,  the  wife  etA» 
demands  dower.  And  there  Wayland  chier  justice  saitli,  that 
die  fee  and  the  frank*tenement  doth  repose  in  the  person  of  flie 
lessor  untill  the  term  be  oast,  for  before  that  the  cooditioii  is 
not  performed;  for  if  the  lessor  had  aliened  the  land  bdbre  dm 
«nd  of  die  term,  B.  should  not  recoyer  by  a  writ  of  assise^  and 
by  the  death  of  the  lessor  the  chief  lord  should  have 
had  the  wardship  ^  of  the  heir  of  the  lessor,  and  by  [^1771 
jufd^roent  the  wife  recovered  dower,  for  the  termor  I  «  jj 
co«ild  not  have  fee,  all  which  be  the  words  of  that 
»book. 

A^Ka,  tit.  voucher  ^65.  L  letteth  lands  to  B.  for  eight  years, 
and  if  the  lessor  pay  not  a  hundred  nuirks  to  the  lessee  at  the 
end  of  the  term,  that  then  he  shall  have  fee :  by  the  non- 
payn^t  of  the  money,  the  fee  and  franktenement  accrueth  to 
nim,  and  before,  the  lessee  cannot  be  impleaded  in  a  pradpe^ 
>neither  shall  he  vouch. 

[»]  7  E.  3.  M>.  /.  letteth  certain  lands  to  N.  foe  the  term 
Com.  Sajre't,  of  jeu  years,  rendring  a  hundred  flings  by  the  year  to 
^  ^''^  him  and  his  heirs,  and  panted  by  deed,  diat  if  he  held  the 

iands  over  to  him  and  his  heirs,  that  he  should  render  by  the 
year  twenty  pounds:  the  lessor  during  the  term  brought  an 
action  of  debt  for  the  rent.  And  there  Herle  chief  justice 
of  the  common  pleas  giveth  the  rule,  that  during  die  term 
the  lessee  had  but  for  years,  and  therefore  the  action  of  ddbt 
maintenable. 

[m\  44,E.  3.  tit.  attaint.  32  and  43  Ass.  p.  41.  D.  and  if.  in- 
-feoff  the  two  plaintifs  in  the  assise,  they  let  those  lands  to  S. 
•for  term  of  mne  yeares,  upon  condition,  that  if  the  plaintif  in 
the  assise  pay  «  hundred  snillings  to  S.  during  the  term,  that 
S.  shall  have  it  but  for  nine  years,  and  if  they  pay  it  not,  that  & 
f  hdl  have  fee.    S.  condnuetn  his  estate  by  one  year,  and  after 

•*  gmnteth 


Voucher  S65. 
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ffranteth  his  estate  to  one  H,  which  H.  continueth  hiB  estate 
oj  two  years,  and  jzranteth  the  residue  of  the  term  to  R.  and 
within  the  term  of  nine  years  the  plainti&  in  the  assise  pay 
the  hundred  shillings  to  S,  R,  continueth  his  possession  afler 
the  term,  and  infeofeth  D.  which  infeoffeth  the  lord  Fumivall^ 

rlnst  whom  and  others,  without  any  claim  or  entry  made  by 
plaintifs,  after  the  nine  years  ended,  he  brought  his  assise, 
mod  after  adjournment  recovered. 

[x]  \o  E.  3.  39  and  40.   R,  doth  let  certain  lands  to  /.  for  H  10  £.3.  39, 
term  of  twelve  veares,  and  in  suretie  of  his  term  he  maketh  ^P-  }^  ^^'  *&• 
s  charter  of  the  fee  upon  condition,  that  if  he  be  disturbed  within  ^'  q^^^  '* 
the  term,  that  he  cannot  hold  the  lands  untill  the  end  of  the  Browning's  caie 
term,  that  then  he  shall  hold  the  lands  to  him  and  his  heirs   135. 
for  ever,  and  seisin  was  delivered  upon  the  one  charter  and  the 
other.     R.  within  the   term  plowed  and  sowed   the  land,  and 
took  the  profits  against  the  will  of  /.  and  7.  upon  this  disturb- 
ance had  ree  and  recovered  in  assise. 

6  A.  2.  tit.  Quid  juris  clamat.  20.  If  a  lease  be  made  for  a  6  R.  9.  tit  quid 
term  upon  condition,  if  the  lessee  pay  a  certain  sum  within  joriicltmataOi 
the  term,  that  then  he  shall  have  fee,  if  he  pay  the  money  he 
shall  have  the  fee,  but  if  before  the  day  of  payment  the  lessor 
lerieth  a  fine  to  another,  the  lessee  ought  to  attorn  by  protesta- 
tioo,  and  if  he  pay  the  money,  the  conusee  shall  have  it,  and  the 
coDuaee  shall  have  the  rent  reserved  untill  the  day  of  payment ; 
and  if  land  be  letten  for  term  of  years  upon  condition,  that 
if  the  lessee  be  ousted  within  the  term  by  the  lessor,  that  he 
shall  have  fee,  if  he  be  ousted,  he  shall  have  fee  by  the  condi- 
tion, and  notwithstanding  he  shall  not  have  any  assise,  but  he 
mutt  have  possession  afler  the  ouster,  and  of  this  he  shall  have 
an  assise. 

And  generally  the  books  (*)  are  cited  that  make  a  diversitie  (*)  15H.7- 1*»- 
between  a  condition  precedent  and  a  condition  subsequent  *^6^  6*^  *^' 

And  lasUy,  they  cite  Dier^  [a]  10  £/«.  281,  and  m  Say  and  fajD™ 
Fii&r's  case,  PL  Com,  272,  the  opinions  o^  Dyer  and  Browne.        loEliz.  381. 
Notwithstanding  all  this  there  are  those  that  defend  the  opinion  PI.  Com.  27a. 
oi Littleton,  both  by  reason  and  authority.     By  reason,  for  that 
by  the  rule  of  law  a  liverie  of  seisin  must  pass  a  present  free- 
hold to  some  person,  and  cannot  give  a  freehold  in  JiUuro,  as  it  Vide  litt.  in 
QUttt  do  in  this  Qase,  if  afler  liverie  of  seisin  made  the  freehold  ^^l^^f^""^ 
iod  inheritance  should  not  pass  presently,  but  expect  untill  the  jetrei(A). 
coDdition  be  perfbrmed;  and  therefore  if  a  lease  for  years  be 
made  to  begin  at  Michaelmas,  the  remainder  over  to  another  in 
fee,  if  the  lessor  make  liverie  of  seisin  before  Michadmasy  the 
liverie  is  void,    because  if  it  should  worke  at  all  it  must  take 
eiEsct  presently,  and  cannot  expect. 

Secondly,  they  say  that  when  the  lessor  makes  liverie  to  the  ^^^^'^^^^ 
lesKe,  it  cannot  stand  with  any  reason  that  against  his  own  Po,t.''378.  a!) 
Krerie  of  seisin  a  freehold  should  remain  in  the  lessor,  seeing 
there  is  a  person  able  to  take  it.  But  if  a  man  by  deed  make  a 
lease  for  years,  the  remainder  to  the  right  heirs  of  7.  S.  and 
the  lessor  make  liverie  to  the  lessee  secundum  formam  charta^ 
this  liverie  is  voyd,  because  during  the  life  of  7.  S.  his  right  heir 
cannot  take  (for  nemo  est  hares  vivetitis),  and  in  that  case  the 
frediold  shall  not  remain  in  the  lessor,  and  expect  the  death  of 
is.  durm^  the  terra;  for  albeit  7.  5.  die  during  the  term,  yet  the 
na&ainder  is  void,  because  a  liverie  of  seisin  cannol  expect. 

(A)  Su  oNtf  Sect.  59. 

O  3  And 
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(ft Rep. 55)  ^  And  thej  aay  further,  that  seeing  all  the  books  PSITTI 

aforesaid  prove  that  such  a  condition  is  good,  and  that  I     k    *J 
the  liverie  made  to  the  lesse  is  effectually  by  conse- 
quence the  freehold  and  inheritance  must  pass  presently  or  not 
at  all. 

And  it  is  not  rare,  say  they,  in  our  books  that  words  shall 
be  transposed  and  marshalled  so  as  the  feofirnent  or  grant  may 
n]  HiUfc  take  effect,     [h]  As  if  a  man  in  the  month  of  February  make  a 

§J^!5*^  lease  for  vears  reserving  a  yearly  rent  payable  at  the  feasts  of 

«n«  ly  •      Saint  Michael  the  Archaneeli,  and  the  Annuntiation  of  our  Lady, 
during  the  term,  the  law  (m  diis  case  of  (reservation)  shall  make 
transposition  of  the  feasts,  viz.  at  the  feasts  of  the  Annunciation, 
and  of  Saint  Michael  the  Archangel,  that  the  rent  may  be  paid 
ie]  10  £.  3.        yearly  during  the  term.     And  so  it  is  [c]  in  case  of  a  grant 
S^jRiior  Staf-      pf  mj  annuitic.     And  further  they  take  a  diversitie  in  this  case 
8foL74**^'pi      hetween  a  lease  for  life  and  a  lease  for  years.     For  in  case  of 
cioB.  Nichol'i     ^  lease  for  life  with  such  a  condition  to  have  fee,  they  agree  that 
«ne  487.  the  fee  simple  passeth  not  before  the  performance  of  the  con- 

dition, for  that  the  livery  may  presently  work  upon  the  free- 
hold ;  but  otherwise  it  is  in  the  case  of  a  lease  for  years.  Also 
they  take  a  diversitie  between  inheritances  that  lie  in  grant  an^ 
inheritances  that  lie  in  livery.  For  they  agree  that  if  a  maa 
grant  an  advowson  for  years  upon  condition,  that  if  the  grantee 
pay  twenty  shillings,  &c.  within  the  term,  that  then  he  shall 
Ii$ve  fee,  uie  grantee  shall  not  have  fee  untill  the  condition  be 
performed.  Et  sic  de  simtUbus,  But  otherwise  it  is  where  liverie 
of  seisin  is  requisite,  and  therefore  if  the  king  make  such  a  lease 
ftr  years  upon  such  a  condition,  the  fee  simple  shall  not  pass 
presently,  because  in  that  case  no  liverie  is  made. 

They  also  make  severall  answers  to  the  authorities  before  cited. 
For  as  to  the  case  in,  31  £.  1,  they  say  that  either  the  case  is 
mis-reported,  or  else  the  law  is  against  the  judgment.  For  the 
case  is  but  this,  that  a  man  make  a  lease  of  a  manner  to  D.  for 
twenty  years,  and  that  after  the  twentie  years  D,  shall  hold  the 
mannor  to  him  and  his  heirs  by  12  pound  rent,  and  (as  it  must 
be  intended)  maketh  livery  of  seisin,  in  this  case  it  is  clear 
(gay  they)  that  B.  hath  a  fee  simple  maintenant,  for  there  is  no 
condition  precedent  in  the  case. 
Seignior  Staf-  As  for  the  case  in  12  JE).*-,  the  case  (as  it  is  put  in  the  book) 

ford»»  case  ubi     jg^  ^h^i^  j^^^  ^^  j^j^^^  ^^^^  ^  charter  to  John  dc  Durford  of  fee 

"^   '  simple,  and  the  same  day  it  was  covenanted  between  them  that 

John  de  Bur  ford  should  hold  the  same  tenements  for  eight  years, 
and  if  he  iid  not  pay  a  hundred  marks  at  the  end  of  the  term 
that  the  land  shall  remain  to  John  de  Burfo-d  and  his  heirs. 
In  which  case,  say  they,  there  is  direct  repugnancy ;  for,  first, 
the  charter  of  the  fee  simple  was  absolute,  and  after,  the  same 
day,  it  was  covenanted  between  them,  &c.  this  covenant  being 
made  after  the  charter,  could  neither  alter  the  absolute  charter, 
nor  upon  a  condition  precedent  give  him  a  fee  simple  that  had  a 
fee  simple  before. 

To  ful  the  other  books,  viz.  7  -E.  3.  10  £.  3.  10  Ass.  44  E.  3. 
43  Ass»  and  6  R,  2,  they  say,  that  being  rightly  understood  they 
are  good  law ;  for  in  some  of  these  books,  as  namely  in  10  JB.  3. 
10  Ass,  Sfc.  it  appeareth  that  there  was  a  charter  made  in  surety 
of  the  term,  which,  say  they,  must  be  intended  thus,  viz,  a  man 
maketh  a  lease  for  years,  the  lessee  enters,  and  the  lessor  makes 
a  charter  to  the  lessee,  and  thereby  doth  grant  imto  him,  that 

if 
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if  he  p^  unto  the  lessor  t  hundred  marks  during  the  term, 
tli^t  then  he  shall  have  and  hold  the  lands  to  him  and  to  his 
heirs. 

In  this  case,  say  they,  there  need  no  livery  of  seisin,  but  doth  Pi-  Com.  in 
enure  as  an  executory  ^rant  by  increasmg  of  the  state,  and  in  ^^chol'i  case 
tfattt  case,  without  question,  the  fee  simple  passeth  not  before  the  ^^' 
condition  is  performed. 

And  therefore  Littleton  warily  putteth  his  ease  of  an  estate 
made  all  at  one  time  by  one  conveyance,  and  a  livery  made 
thereupon. 

For  Littleton  himself  in  the  Section  before  saith,  that  in  that 
case  without  a  livery  nothing  passeth  of  the  freehold  and  in- 
heritance. 

And  diis  diversity  (say  they)  is  proved  by  books;  and  there- 
upon they  cite  [d]  loE.  3,  54.  In  a  writ  of  dower  the  tenant  [i]  10 £.  3-  64* 
vouched  to  warranty ;  the  vouchee  as  to  part  pleaded  that  the 
luiiband  was  never  seised  of  any  estate  whereof  she  might  be  en- 
dowed ;  as  to  the  residue  the  tenant  pleaded  that  he  lessed  to  the  * 
husband  in  gage  upon  condition  that  if  the  lessor  paid  ten  marks 
^  a  certain  day,  that  he  should  re-enter,  and  if  he  failed  of 
payment,  that  the  land  should  remain  to  the  husband  and  his 
xieires,  which  must  be  intended  to  be  done  by  one  entire  act, 
and  pleaded  that  he  paid  the  money  at  tlie  day,  whicli  is  allowed 
to  be  A  good  plea:  Ergo,  the  fee  simple  passed  by  the  livery, 
otherwise  the  plea  had  amounted  that  the  husband  was  never 
seised,  &c.  And  say  they,  that  it  cannot  be  intended  that  the 
judges  should  be  of  one  opinion  in  Trinitie  term,  and  of  another 
opinion  in  Michaelmas  term  in  the  same  year,  and  therefore 
(they  hold)  their  severall  opinions  are  in  respect  of  the  said 
ohrersitie  of  the  cases. 

[*]  3«  E,  3,  tit.&irr.  30.     A  tenant  by  the  curtesie  made  a  W  32  E.  3.  tit, 

ise  for  years,  and  in  surety  of  Uie  term,  &c,  made  a  charter  ^^'  3^* 
in  fee  simple,  and  made  livery  according  to  the  charter  (note  a 
special]  mention  made  of  liveiy  in  this  case) ;  and  issue 

[21871  l>^i°g  taken  in  an  assise,  whether  the  (j^  tenant  by  the 
^    J  courtesie  demised  in  fee,  upon  the  special  matter  found, 
it  was  adjudged  that  a  fee  simple  passed,  and  that  the 
heir  might  enter  for  a  forfeiture,  whicli,  say  they,  in  case  of 
livery  is  an  express  judgment  in  the  point  agreeing  witli  the 
opimon  o^  Littleton. 

[/]  43  £.3.  35.  In  an  action  of  wast  against  one  in  lands  [/]43E.3.35. 
which  he  held  for  term  of  years,  Belknap  pleaded  thus  for 
the  defendant;  that  the  defendant  was  seised  in  fee,  and  in- 
feofEsd  the  plaintif,  &c.  and  ailer  the  plaintif  demised  the  land 
back  again  to  the  defendant  for  years  upon  condition,  tliat  if 
tke  defendant  paid  certain  money,  &c.  that  then  tlie  defendant 
ni^ht  retain  the  land  to  him  and  to  his  heirs,  and  if  not,  the 
plaintif  might  enter,  &c.  and  pleaded  that  the  term  endured, 
and  that  the  day  of  pa3rment  was  not  come,  and  demanded  judg- 
ment, if  the  plaintif  may  maintain  an  action  of  waste,  inas- 
much as  the  defendant  had  now  a  fee  simple,  and  shewed  fortli 
the  indenture  of  lease  with  the  condition  (which  agrceth  with 
Littleton's  case)  all  being  done  at  one  time,  and  by  one  deed, 
ttid  a  livenr  intended,  and  with  Littleton*^  ophiion  also.  It  is 
true,  say  they,  that  Cavendish  counsel  witli  the  plaintif  tiered 
to  denur,  but  never  proceeded,     {g)  Vide  20  Ass.  pi.  ao.  [g\  ao  A«.  pi. 

Odier  authorities  they  cite,  but  these  (as  I  take  it)  are  tlie  ^* 
pnndpall,  and  therefore  for  avoyding  of  tcdiousness,  having  I 

O  4  fear 
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• 

ftir  been  too  k^  mm,  Hum  fmat,  iim  odien  I  0adU    Only 

thk  thqr  add.  Htm  LHAim  hod^eeoi  and  ooondnped  of  dia 

■aid  bookfi  and  hsve  aat  down  his  opinion  where  livery  of  eeiein 

k  wmiBnfoa  a  conveyance  made  at  one  tinie^  at  hath  been  aaid, 

Aat  he  haA  fee  limple  conditiimalL 

UkOftbOo.         Bem/puledor,  mier$im>juikio9mktt  enm  CmttJe 

XhiaoneM0>      atH^tettua  oiMf  ttoiwti  comtvuU  otnigKe  tcaumMM  Mfoofwai  tnlan** 

iPim^¥km*  ijoh^m  ^^  wUrprekmda^  oAmo  mOem  yum  tiatum  deOrmi  strkti 

jagawflnai  vervoniai  pf€pfm9anfM  €t$  acctpKmBa* 

A  teaae  b  made  to  a  man  and  a  woman  for  their  Uvea  upon 

condition,  that  which  of  them  two  diaU  fint  mamr»  that  one  mil 

have  fee,  they  entermarry,  neither  of  them  diaU  tnve  fee,  ifar  the 

inoertainty. 

fflo.4Bi.«..  Note,  if  the  condition  be  to  increaae  an  eitate  (that  ii  to  aay) 

aat  liS.  e-'h.)  iQ  im^  fj^  ^^^^  nqrment  of  moiiej  ta  the  leaMir  or  hie  hefaa  at 

a  certam  day,  benxe  the  dmr  the  leaMir  it  attainted  of  trtiaaon  or 
filoiij,  and  also  before  the  aaj  ta  ezecnted,  now  ta  Ae  eonditioQ 
*  become  imnoaiible  by  the  act  and  oflfanoe  of  Ae  leaMir,  and  yet 
the  leatae  anan  not  have  tbe,  becaoie  a  precedent  condition  ta 
encreaae  an  eatate  moat  be  perfonned,  and  if  it  beconw  im- 
poasiUe,  no  eatate  ahall  itae. 


*    **  B$caMte  thU  tke  grmOor  eammot  eaUff  ^**    Begnlaily  when 

Bi|Mifa(fc       mqr  man  will  take  adviantage  of  a  condition,  if  he  mi^  enter  he 

imu'li.    ""      "^"^  enter,  and  vrfien  he  cannot  enter  he  must  make  a  ciain^ 

(aBtp.  as  h)  ^^  ^  reaaen  ia,  for  tfant  a  free-hold  and  inheritance  ahaO  not 

^^  ceate  withoot  entry  or  ehmn,  and  atao  the  feoifinr  or  grantor 

may  waive  the  conmtion  at  hta  i^eaiiireb 
Aa  if  a  man  firant  an  advowson  to  a  man  and  to  hta  heira  imon 
VU.  Utttatoa     condition,  that  if  the  grantor,  Ac  pay  ao  pound  on  audi  a  day, 
it^ymOn.       Ac.  the  state  of  Aegnmtee  shall  cease  or  be  utterfy  void,  (i)  the 

grantor  payeth  the  money,  yet  the  state  is  not  revested  in  the 

grantor  before  a  claim,  and  that  claim  must  be  made  at  the 
U)  PI.  Com.  church,  (d)  And  so  it  is  of  a  reversion  or  remainder  of  a  rent, 
Browning's  cue  or  common,  or  the  like,  there  must  be  a  claim  before  the  state  he 
133*  b.  revested  in  the  grantor  by  force  of  the  condition,  and  that  claim 

must  be  made  upon  the  land. 
4ft£.  3. 1.  AJbrtiorif  in  case  of  a  feoffinent  which  passeth  by  livery  of 

seisin,  there  must  be  a  re-entry  by  force  of  the  condition  before 

the  state  be  voyd. 
W^.fo.  50.  xf  ^  iQgii  bargaineth  and  selleth  land  by  deed  indented  and 

QiobBley lease.  ^^'^^^^^  ^'*  *  proviso^  that  if  the  bargainor  pay,  &c.  that  then 

the  state  shall  cease  and  be  void,  he  payeth  the  money,  the  state 
is  not  revested  in  the  bargainor  before  a  re-entry  (aX  &°d  so  it  ta 
if  a  bargain  and  sale  be  made  of  a  reversion,  remainder,  advow- 

Pto^a^  )*^   son,  rent,  common,  &c.    And  so  it  is  if  lands  be  devised  to  a 


(1)  Ace.  2  And.  8. 

(a)  Ace.  1  Rep.  174. a.  as  to  the  general  principle;  but  the  particular  case 
Acre  was,  that  A.  covenanted  to  stand  seised  to  the  use  of  himself  for  life,  with 
several  remainders  over;  with  a  power  of  revocation. — By  an  exercise  ik  this 
power,  he  revoked  the  uses;  and  it  was  held,  that  the  ancient  uses  were  deter- 
mined, without  entry  or  claim,  because  he  himself  was  tenant  for  life  of  the  land, 
and  he  could  not  enter  upon  himself;  and  no  claim  was  necessary,  as  an 
express  revocation  was  aa  strong  as  any  daim  could  be.— See  fol.  a  18.  b— 
[Note  lao.] 


L-3.  C.5.  Sect.350.    upon  Condition.      [218.a.  218.b. 

man  tnd  to  his  heirs  upon  condition,  that  if  the  devisee  pay  not 
so  pound  at  such  a  day,  that  his  estate  shall  cease  and  he  Toid, 
the  money  is  not  paid,  the  state  shall  not  he  Tested  in  the  heir 
before  an  entry.  And  so  it  is  of  the  reversion  or  remainder,  an 
advowson,  rent,  common,  or  the  like  (3). 

But  the  said  rule  hath  divers  exceptions.    First,  in  this  present  Vid.  lib.  1.  fa, 
case  of  Littleton^  for  that  he  can  make  no  entry,  he  shall  not  be   i74-  niggm*  ' 
driven  to  make  any  claim  to  the  reversion :  for  seeing  by  con-  ^^    ^^^  4* 
stniction  of  law  the  freehold  and  inheritance  passeth  maintenant  ^  *  ^^' 
out  of  the  lessor ;  by  the  like  construction,  the  freehold  and  in- 
heritance by  the  default  of  the  lessee  shall  be  revested  in  the 
lessor  without  entrie  or  claim. 

a.  If  I  grant  a  rent  charge  in  fee  out  of  my  land  upon  con-  PlCom.  Browa- 
dition,  there  if  the  condition  be  broken,  the  rent  shall  be  extinct  uig'«cM«iaa-^ 
in  my  land,  because  I  (that  am  in  possession  of  the  land)  need  ^^^  ^  '0- 
make  no  claim  upon  the  land,  and  therefore  the  kiw  shall  adjudge 
the  rent  void  without  any  claim. 


[21871  ^^   ^  ^^^  ^^^  ^^  payment,  the  feoffee  (A)  shall 
^    J  retaine  the  land  to  him  and  to  his  heirs,  and  the  rent  is 
determined  and  extinct,  for  that  the  feoffor  could  not 
enter,  nor  need  not  claim  upon  the  land,  for  that  he  himself 
was  in  possession,  and  the  condition  being  collaterall  is  not  sus- 
pended by  the  lease,  otherwise  it  is  of  rent  reserved. 

4«  If  a  man  by  his  deed  in  consideration  of  fatherly  love,  &c  I^b.  1. 174. 
covenant  to  stand  seised  to  the  use  of  himself  for  life,  and  after  ^f^^l^' 
his  decease  to  the  use  of  his  eldest  son  in  tail,  the  remainder  «  oaA  b    iioiL 
to  his  second  son  in  tail,  the  remainder  to  his  third  son  in  ^'i^,  ^^  * 
fee,  with  a  proviso  of  revocation,  &c.  the  father  doth  make  a 
revocation  according  to  the  proviso^  the  whole  estate  is  main' 
tenant  revested  in  him  without  entry  or  claim  forj  the  cause 
aforesaid. 

**  The  grantee  hath  yet  title  hu  three  yeares^  By  this  it  ap- 
peareth  tnat  albeit  the  lessee  had  pro  tempore  a  fee  simple^  yet 
after  that  fee  simple  is  divested  out  of  him,  and  vested  in  the 
lessor,  he  shall  hold  the  lands  for  three  years  by  the  express 
limitation  of  the  parties. 

If  a  man  make  a  lease  for  40  years,  the  lessee  afterwards  taketh  PI.  Com.  in 
a  lease  for  20  years  upon  condition  that  if  he  doth  such  an  act,  FuIrocrstoDe'* 
that  then  the  lease  for  20  years  shall  be  void,  and  after  the  lessee  /  J^p^JJ^'^br 
break  the  condition,  by  force  whereof  the  second  lease  is  void,  ^^^  ^g^  ^gy^ 
notwithstanding  the  lease  for  40  years  is  surrendered,  for  the  498, 4g9.) 
condition  was  annexed  to  the  lease  for  20  years,  but  the  sur-  (5  Rep.  11.  a. 
render  was  absolute.    So  it  is  if  a  man  make  a  lease  for  40  years,   ^  ^^'  ^^'' 
^  the  lessor  grant  the  reversion  to  the  lessee  upon  condition,  ^    '^ 
ttid  after  the  condition  is  broken,  the  term  was  absolutely  subf 
rendred.     And  the  diversitie  is  when  the  lessor  grants  the  re- 
version 

(A)  The  Knte  appean  to  require  that  lord  Coke  thould  have  used  the  tocrd  feoffor  here 
nuUad  ef  feoffee.     See  Mr.  RUio't  Intr.  p.  1 19. 


(3)  The  entry,  or  claim,  may  be  made  either  by  the  party  himself,  or  by  a 
•tranger,  by  his  order,    a  Cro.  57.— [Note  1  ai .] 
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version  to  the  lessee  upon  condition,  and  when  the  lessee  granta 

7  E.  4.  99.  or  surrenders  his  estate  to  the  lessor ;  for  a  condition  annexed  to 
14  E.  4*  <^-  a  surrender  may  revest  the  particular  estate,  because  the  sur- 
46  £•  3.  render  is  conditional].     But  when  the  lessor  ^nts  the  reversion 

to  the  lessee  upon  condition,  there  the  condition  is  annexed  to 
the  reversion,  and  the  surrender  absolute  ( i). 

8  E.  9.  Am.  395.       A  eardian  in  chivalrie  took  a  feofiment  of  the  infant  within 

age,  Uiat  was  in  his  ward,  and  the  infant  broueht  an  assise,  and 
the  gardian  shall  be  adjudged  a  disseisor,  which  proveth  that  the 
feofiment  as  against  the  infant  was  voyd,  and  yet  by  acceptance 
thereof  the  interest  of  the  gardian  was  surrendred. 
§0  £.  3.  37.  A  man  maketh  a  lease  for  term  of  life  by  deed,  reserving  tho 

first  seven  years  a  rose,  and  if  the  lessee  wiU  hold  the  land  after 
the  seven  years,  to  pay  a  rent  in  money ;  the  lessee  will  not 
hold  over,  but  surrender  his  term :  in  this  case  in  judgement  of 
law  he  had  but  a  term  for  seven  years.  And  so  it  is  if  a  man 
make  a  lease  for  life,  and  if  tlie  lessee  within  one  year  pay  not 
20  shillings,  that  he  shall  have  but  a  term  for  two  years,  if  he 
pay  not  the  money  the  estate  for  life  is  determined,  and  he  shall 
nave  the  land  but  for  two  years. 

**  This  is  a  good  proof  then,  that  the  reversion  is  in  him^  SfcJ* 
Here  is  imply^  that  no  man  can  have  an  action  of  waste,  unless 
the  reversion  be  in  him,  and  by  the  authoritie  of  our  author  the 
reason  of  a  case,  and  well  applyed,  is  a  good  proof  in  law  (s). 

Sect. 


(1^  See  also  D^er  143.    2  Roll.  Abr.  495. 

(2)  No  person  is  entitled  to  an  action  of  waste  against  a  tenant  for  life,  but 
he  who  has  the  immediate  estate  of  inheritance  in  remainder  or  reversion,  ex- 
pectant upon  the  estate  for  life.  If  between  the  estate  of  the  tenant  for  life  who 
commits  waste,  and  the  subsequent  estate  of  inheritance,  there  is  interposed  an 
estate  of  freehold,  to  any  person  in  esse,  then  during  the  continuance  of  such 
interposed  estate,  the  action  of  waste  is  suspended ;  and  if  the  first  tenant  for 
life  dies  during  the  continuance  of  such  interposed  estate,  the  action  is  gone 
for  ever.  But  tliough,  w^hile  there  is  an  estate  for  life  interposed  between  the 
estate  of  the  person  committing  waste,  and  that  of  the  reversioner  or  remainder 
man  in  fee ;  the  remainder-man  cannot  bring  his  action  of  waste :  yet,  if  the 
waste  be  done  by  cutting  down  trees,  &c.  such  remainder-man  in  fee  may  seize 
them ;  and  if  they  are  taken  away,  or  made  use  of,  before  he  seizes  them,  he 
may  bring  an  action  of  trover.  For,  in  the  eye  of  the  law,  a  remainder-man  for 
life  has  not  the  property  of  the  thing  wasted  ;  and  even  a  tenant  for  life  in  pos- 
session has  not  tiie  absolute  property  of  it,  but  merely  a  right  to  the  enjoyment 
or  benefit  of  it,  as  long  as  it  is  annexed  to  tlie  inheritance,  of  which  it  is  consi- 
dered a  part,  and  therefore  it  belongs  to  the  owner  of  the  fee.  See  Ant.  53.  b. 
5th  Rep.  7G.  b.  Pagett's  case ;  Udal  v.  Udal,  Alley n  81 ;  3  P.  W.  267,  Bewick 
V.  Whitefield;  22  Vin.  Abr.  523;  Rolt  v.  Somerville,  a  Eq.  Ca.  Abr.  759; 
Garth  v.  Cotton^  3  Atk.  757— [Note  122.] 
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Sect.  35  !• 

D  U  T  in  such  cases  of  feoffment  upon  condition,  where  the  feoffor  nun 
lawfully  enter  for  the  condition  broken,  8fc.  •  there  the  feoffor  hath 
at   thejreehold  before  his  entrie,  8^c.  (3). 

This  upon  that  which  hath  been  said  is  evident,  and  needeth 
no  further  explanation. 


Sect.  352. 

jiLSO  if  a  feoffment  be  made  upon  such  condition,  that  the  feoffee 
shall  give  the  land  to  the  feoffor,  and  to  the  wife  of  the  fecfforp  to 
have  and  to  hold  to  them  and  to  the  heirs  of  their  two  bodies  engendered^ 
and  for  default  of  such  issue,  the  lemainder  to  the  right  heirs  of  the 
feoffor.  In  this  case  if  the  husband  dyeth,  living  the  wife,  before  any 
estate  in  tail  made  unto  them,  S^c.  then  ought  thefetffee  by  the  law  to  ma£t 
an  estate  to  the  wife  as  near  the  condition,  ana  also  as  near  to  the  entent 
of  the  condition  as  he  may  make  it  (donques  doit  le  feoffee  per  la  ley 
iaire  estate  a  la  feme  cy  pres  le  condition,  et  auxy  cy  pres  Tentent  de  le 
condition  que  il  poit  faire)  (1),  that  is  to  say,  to  let  the  land'to  the  wife  for 
term  of  life  without  impeachment  of  waste  (sauns  impeachment  de  wast)(8)^ 
the  remainder  after  nis  (B)  decease  to  the  heirs  of  the  body  of  her  Aim- 
band  on  her  begotten  (le  remainder  apres  son  decease  a  les  heires  de  *f 
corps  sa  baron  de  luy  engendres)  (3),  and  for  default  of  such  issue,  the 

remainder 

*  Sfc.  not  in  L.  and  M.  or  Roh.  f  les  corps  de  son  baron  et  de  luj 

cngendree,  tn  L.  and  M.  and  Roh. 

(6)  Here  the  ttnu  requires  the  word  her  inttead  of  bis,  oj  \!i  ittm%. 


(3)  For  till  entry  it  doth  not  appear;  the  feoffor  having  power  at  his  election 
to  void  or  continue  the  estate  of  the  feoffee,  which  he  will  do.  tnote  to  the  iiih 
edit [Note  123.] 

( 1 )  $  So  where  a  feoffinent  was  made  on  condition  that  the  feoffees  re-infeoAd 
the  feofibr  and  his  wife  in  tail,  the  remainder  to  the  right  heirs  of  the  husband; 
the  husband  died,  the  wife  married  a  second  husband ;  the  feoffees  enfeoffed  die 
second  husband  and  his  wife,  for  her  life ; — the  remainder  to  the  right  hein  of 
the  first  httsband ;  it  was  held  that  the  condition  was  well  performed.  Br.  Atafk*. 
tit.  Cond.  pi.  33.     And  see  ibid.  70.     Plo.  201.—  [Note  124.] 

(2)  §  Note,  if  land  be  given  to  the  wife,  ana  the  heirs  of  the  husband  of  hie  hodjf 
begotten,  the  wife  shaU  have  the  estate  for  life ^  subject  to  waste. — IkLp.^b*; 
therefore  such  conveyance  is  not  by  force.    Lord  Nott.  MS. — [Note  125.] 

(d)  II  It  is  with  great  pleasure  we  present  the  reader  with  the  following  obsdrva- 
tioDS  on  this  passage.  Lord  chief-justice  Wilmot,  in  his  argument  in  giving 
judgment  in  the  case  of  Frogmorton  on  demise  of  Robinson  v.  Wharrey^ 
2  Blacktt.  728,  remarks :  ''  When  an  estate  is  limited  to  a  husband  and  wi(e>  and 
**  the  heirs  erf*  their  two  bodies;  the  word  Heirs  is  a  word  of  Umitationy  because 

X^\  ThMK  noia  ore  in  219.  a.  in  the  I3(h  and  141^  editUmt, 
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nmmmiir  to  tie  tigfu  keincftke  hmiband.  And  the  came  wkg  the  kate 
dmtt  be  in  thu  eaae  to  the  wife  alone  without  inqfeaehment  of  waste  i$^ 
for  Ito  the  condition  ia,that  the  eUatethaU  be  made  to  the  husband  aani 
ta  his  wUe  in  tail  (en  %  taile).  And  if  such  estate  had  been  made  in  tike 
We  of  the  .hsuband,  then  after  the  death  of  the  husband  Ae  should  have 
mad  (d  I  vtt  ewe)  on  estate  in  tail,  which  estate  is  without  impeadtment 
ifwfaeie.  And  so  it  is  reason,  that  as  near  as  a  man  can  mahe  the  estate 
to  the  intent  of  the  condition,  4c.  that  it  should  be  made  (que  il  terroit 
^fiut)y  tfc.  atteit  she  cannot  have  (comment  <|ue  ^  el  ne  poit  aver)  e^ate 
m  tM  (en  4*  taileX  as  she  might  have  had  jf  the  fgfi  m  tail  had  been 
mmde  toherhudkmd  and  to  her  in  the  life  of  her  himand  (sicome  el  *^ 
pniuoie  aver  si  le  done  en  le  taile  ust  estre  fuit  a  tt  m  baron  et ;}{  a  Iny 
en  le  Tie  4-i>  Mt  baron)^  t^c. 

%Um.  i||h       «<  TW J  T  the/if^  shaUjghe,  tfcT    Here  it  no  time  limit- 
.  g*'  ^^^  ^  therefore  die  feeme  Iqr  the  law  bath  time 

iPI^l  CC^  dmJBff  fait  life»  uikti  he  he  baitened  by  the  rt^  fSIOn 

^XiX        qiwrtaraefiMlbrortheheiiBorhitbodj^atLfMilim  t    !.  J 
^^     7»»«o»  "Wi  ia  the  next  iectiqo.  i- «.  -j 

(AatMe.b.  1  Boll.  Abr.  419.   lEolLAbr.  614,615.  a.)  («Bep.5o.) 


•  r  ■  • 


ifast^m}  **  If  the  hwband  dudh,  tfcr    Bat  in  this  caw,  if  the  ftofise 

dyedSi  befine  any  feoflfaient  made,  then  it  the  condition  brajken» 

bacaoMi  he  made  not  the  ettatesy  Ac.  within,  the  time  nreeqAed 

^  bjr  die  law.    But  if  die  feoHment  be  made  npon  conoition  dud 

«»!e!a^a7.  ^  ^^^^'^  ^^^^  ^  ^'"^  ^  ^^  Michad  die  ArchangeD  nesi 

.ilBH;^Qy«ri6^    VLCsm.4^    Iib.t.fo.79.  SeifugrCroflnrea'fCttt.    (Sect 314.) 


ibOoiring 

le  added  in  L.  and  M.  and  Roh.  \  leaddedin  JL  and  M.  and  Roh* 

list  ewe — ad  ewe,  in  L.  and  M,  **  el — il  in  L,  and  M,  and  Roh, 

and  Roh,  f  f  sa — son  in  L»  and  M.  and  Roh. 

§  fiut  910^  ffi  Zr*  and  M.  or  Roh.  XX  a  not  in  L,  and  M.  or  Roh. 


^  el— 41  fit  Xr.  and  M.  and  Roh,  44-  sa-^son  in  L.  and  M*  and  Roh. 


**  an  estate  is  ffivan  to  both  the  persons,  from  whose  bodies  the  heirs  are  to  issue. 
^*  But  when  it  is  given  to  one  only,  and  the  heirs  of  two,  (as  to  the  wife  and  the 
^  heirs  of  her  and  A.  B.)  there  the  word  Heirs  is  a  word  of  purchase;  for  no 
'Restate  tail  can  be  made  to  one  only,  and  the  heirs  of  the  boay  of  that  person 
<<  and  another.  This  appears  from  Litt.  Sect  352,  according  to  the  true  read- 
^  ing  collected  from  tne  original  editions.  The  common  editions  make  the 
**  estate  cy  pres^  therein  mentioned,  to  be,  to  the  widow  and  les  heirs  de  corps 
*^.  sa  baron  de  hiy  eneendres;  which  is  not  as  near  as  might  be  to  the  original 
**  estate  intended,  it  the  husband  had  lived ;  viz.  to  the  husband  and  wife,  and 
^  di^  heirs  of  their  two  bodies.  But  the  original  edition  by  Lettou  and  Mack- 
**  Knia,  in  Littleton's  life-time,  and  the  Rohan  edition,  which  is  the  next  (bodi 
^  whidi  my  brother  Blackstone  has)  read  it  thus :  les  heirs  de  les  corps  de  son 
**  baron  et  de  Uiy  engendres:  which  is  quite  consonant  to  the  original  estate;  and 
<'  this  estate,  to  the  widow  for  life,  and  the  heirs  of  the  body  of  her  hudiand 
<f  and  herself  begotten,  Littleton,  in  the  same  section,  declares  not  to  be  an 
^.  estate  taiL  The  same  is  held  in  Dyer  99. — in  Lane  and  P&nnel,  1  Roll.  Rep* 
<f  438,  and  in  Gossage  and  Taylor,  Style  335,  which,  from  a  manuscript  of  lord 
'V^ale,  in  possession  of  m;^  brother  Bathurst,  appears  to  have  been  nrst  deter* 
<*  mined  in  Hil.  1651 ;  which  accounts  for  some  expressions  of  lord  chiof-juitice 
^  Rolle,  in  Sale's  case,  which  was  m  T.  Pasch.  165a.''— [Note  ia6.] 


L.3.  C.5.  Sect.352.     upon  Condition,       [219.a,  219.b* 

following  give  the  land  to  the  feoffor  and  to  his  wife  in  tail,  ut 

ntpra^  and  before  the  day  the  feoffee  dieth,  the  state  of  the  heir 

orthe  feoffee  shall  be  absolute,  because  a  certain  time  is  limited 

by  the  mutual  agreement  of  die  parties,  within  which  time  the 

condition  becommeth  impossible  by  the  act  of  God,  as  hath  been  (i  BolL  Abr. 

laid  before,  and  therefore  it  is  necessary  when  a  day  is  limited,  449*    Ant. 

to  add  to  the  condition,  that  the  feoffee  or  his  heirs  do  per-  ?^^p  ^^  ^ 

form  the  condition ;  but  when  no  time  is  limited,  then  the  feolfee  %  Rep.  30.  b.) 

at  his  perill  must  perform  the  condition  during  his  life  (although 

there  be  no  request  made)  or  else  the  feoffor  or  his  heirs  may 

re-enter. 

*'  Made  unto  themy  Sfc."    Here  the  C^cJ  implyetli  according 
to  the  condition  with  the  remainder  over. 


**  To  the  feoffor  and  to  the  wi/bf  SfcJ*    Here  it  appeareth  that  a?  E.  3, 
albeit  the  Jeme  be  a  stranger,  yet  the  feoffee  is  not  bound  to  ^o^er  135. 

make  it  within  convenient  time,  because  the  feoffor  who  ^g*^®""  ^^^ 

[^  lOTl  *•  privy  to  the  condition  is  to  take  ^  joyntly  with  her.  w*prl*^*  ** 
t^   J  And  so  it  is  if  the  condition  be  to  enfeoff  the  feoffor  and  (6  Rep.  30.  b.) 
an  estranger,  the  feoffee  hath  time  during  his  life,  un- 
less he  be  hastened  by  request.     Otherwise  it  is  (as  hath  been  (1  Roll.  Abr. 
said)  where  the  condition  is  to  enfeoff  a  stranger  or  strangers  45a.) 
only. 

it  a  man  make  a  feoffinent  in  fee,  upon  condition  that  the  (i  RqU,  Abr. 
ftoiee  shall  make  a  gift  in  tail  to  the  feoffor,  the  remainder  to  428.) 
m  stranger  in  fee,  there  the  feoffee  hath  time  during  his  life,  as 
is  aforesaid,  because  the  feoffor  who  is  partie,  and  privy  to  the 
condition,  is  to  take  the  first  estate.     But  if  the  condition  were  SdgniorCfDB- 
€0  make  a  gift  in  tail  to  a  stranger,  the  remainder  to  the  feoffor  wdPtciseabi 
in  fee,  there  the  feoffee  ought  to  do  it  in  convenient  time,  for  l^j^^  -« 
that  the  stranger  is  not  privy  to  the  condition,  and  he  ought  to  Xnt.  ao!!  b.) 
have  the  profits  presently,  as  before  hath  been  said. 

*^  To  make  an  estate  to  the  toife  as  neer  the  condition,  and  also 
as  near  to  the  entent  of  the  condition  as  he  may  make  it  (de  faire 
estate  al  feme  cy  pres  le  condition,  et  auxy  cy  pres  Tentent  del 
condition  que  il  poit  faire),  i^c." 

A.  infeof&  B.  upon  condition  that  B,  shall  make  an  estate  in  (Ant.  ai  b.) 
firankmarriage  to  C.  with  one  such  as  is  the  daughter  of  the 
feofbr ;  in  this  case  he  cannot  make  an  estate  in  firankmarriage, 
because  the  estate  must  move  from  the  feoffee,  and  the  daughter 
is  not  of  his  blood,  but  yet  he  must  make  an  estate  to  them  for 
their  fives,  for  this  is  as  near  the  condition  as  he  can.  And  so  it 
is  if  the  condition  be,  to  make  to  A,  (which  is  a  raeer  layman)  an 
estate  in  frankalmoigne,  yet  must  he  make  an  estate  to  him  for  his 
lifey  for  the  reason  here  yielded  by  Littleton^ 

A  diversitie  is  to  be  understooa  between  conditions  that  are  to 
create  an  estate,  and  conditions  that  are  to  destroy  an  estate :  for  ^ 

here  it  appeareth,  that  a  condition  that  is  to  create  an  estate,  is 
to  be  performed  by  construction  of  law,  as  near  the  condition  as 
may  be,  and  according  to  the  intent  and  meaning  of  the  condition,  (1  RqU.  Abr. 
aBieit  die  letter  and  words  of  the  condition  cannot  be  performed :  4^-  Floif*  7*  a* 
but  otherwise  it  is  of  a  condition  that  destroyeth  an  estate,  for  that  ^y^45*  ••) 
is  to  be  taken  strictly,  unless  it  be  in  certam  speciall  cases :  and 
€f  this  somewhat  haUi  been  said  before  in  this  chapter. 

As  if  a  man  mortgage  his  land  to  W.  upon  condition,  that  if  the  to  H.  8.  tit 
mortgagor  and  /.  S.  pay  twenty  shillings  at  such  a  day  to  die  mort«  S^^^^w'a^S* 
gagee^  that  then  he  shall  re-enter,  the  mortgagor  dieth  before  the  j^'^r.  6a. 

day, 


9l9>b/$80.a.]   '      Of  Estates        L.d.  C.5.  Sect.352. 

ft 

itsffL  &  pH0i  fhe  iiioiwgr  to  the  nMNtgagee,  this  if  a  goodpar* 
fiKiDtiice  of  dM  conditioiv  and  jet  the  letter  of  the  conditioo  is 
|iot  ptrfbnned.  But  if  dienuvrtgagorhedbeen  aliveat  tbedaj^ 
end  ne  would  qot  Mr  the  moneys  out  refiued  to  pay  the  aame^ 
'   -         aad/.&aloiiehidteBdrediheinoiiqrftlieniorUpgM 

lefoMd  it.    Batif  amanmake  a  leaie  totwoforyean,  with  m 

fnmiiOf  if  the  leneet  dye  during  the  temiy  the  leaM»r  dbeQ 

^  *, .      ^ '  ro»«ler,  f»e  lenee  alien,  liif  part  and  dye,  the  other  letiee  (A) 

oumot  re-entefi  but  the  aitignee  shall  enjoy  the  term  so  long  a§ 
the  surmor  liveth,  and  the  reason  is,  beouise  the  lease  by  tlie 
pravUo  is  not  toceasetill  both  be  dead  But  in  the  former  cape, 
albeit  the  mortgagor  be  dead,  yet  the  act  of  God  shall  not  diMdile 
/•  &  to  pay  the  monejri  for  therebjr  the  mortgagee  receives  no  pre- 
judice. And  so  it  is  m  that  case,  if /.&  had  cued  before  the  day, 
ibe  mortgagor  mifffat  have  paid  it. 
•  ubc^ik^gto  And  here  is  to  oe  observed  a  diversity  when  the  foofee  4yelby 
jfctMHSpitnr  for  then  (as  hath  been  said)  the  condition  is  broken,  and  wiien 
tmmt^itam*  die  feoffisr  dyeth,  for  then  uie  estate  is  to  be  made  m  near  the 
^^.4.6.         intent  of  the  condition  as  may  be. 

'<  To  the  Hs^foT  Urm  qfl^  wAaui  hnftadimmU  ifmuU.** 

Here  it  appeareth,  that  this  estate  ferine  ought  to  be  wiAoiit 

inqyeachment  of  wast,  and  yet  if  the  wife  doth  accept  ci  Usf 

estate  for  life  without  diis  cmuse,  without  impeachment  of  wast, 

h  is  goodt  because  the  state  for  Ufe  is  the  substance  of  thegaMMi 

_.  4mdtimprivileM  to  be  without  inqpeaclmient  of  wast  is  colla^^ 

\Si£tCtom'  inddily  for  ue  benefit  of  Ae  wifo^  and  the  omission  .of  jtanjlgr 

iHZMitt  forthebeiMfltoftfaeheir(i). 
Ma^  Abo  jfthe  wife  teke  husband  before  request  made^  and 

(iHsi^  then  they  mab  request,  and  the  state  cc^  is  made  to  the  f^SOi^ 

fib«M.a^'  tebaad and  wife,  duaag  the  life  of  the  w^e,  this  >*  ^  I    |^  J 

Cko.  B.46.)  fS9^  performance  of  the  cooditieoi  albeit  the  estate  be 

(1  RolL  Abr.  made  to  the  husband  and  wife,  where  Littleton  saith  it  is  to  be 

4S&)  made  to  the  wife,  bat  it  is  all  one  in  substance,  seeing  that  the 

limitation  is  during  the  life  of  the  wife. 

(GiaC«r.943.)  **  Without  impeachment  oftoaste  (sauns  impeachment  de  wast)," 
rQaD.Jac.Bie.}  Aisque  imp^itione  vastly  (that  is)  without  any  challenge  or  im- 
8m  In  mj  Re-  peachment  of  waste,  and  by  force  hereof  the  lessee  may  cut  down 
EMBk  ^'  ^i^  ^^'  ^^  ^^^  ^^^  convert  them  te  his  own  use.  Otherwise  it  is  if 
^ifsq.^     ^     ^^  words  were  sauns  inweachment  per  ascun  action  de  tooil,  for 

then  the  dischar^  extenos  but  to  the  action,  and  not  to  the  trees 
themselves,  and  m  that  case  the  lesser  sh^  have  them(i)  *. 

And 

(A)  It  teem  Utat  the  text  thould  be  read  esifthe  word  lessor  had  been  here  i 
wtkadefikewerdi  "  other  kM«e.'* 


(1)  Mr.  seij|.  Hawkins  observes  here,  that  the  omission  of  the  privilege  of 
beuv  without  impeachment  of  waste,  shall  not  give  the  heir  of  the  feolFor.  for 
,S^Msa  befiefit  it  was  omitted,  a  re-entry,  which  would  defeat  the  estate  of  ijhe 
wife.   -P.  307.  a  &ep.  884  a.— [Note  127.] 

(1 )  *  Tlie  privilege  given  by  the  words  without  impeachment  of  wastp,  is  aii* 
nezea  tothe  privityof  estate;-— so  that  if  the  person  to  whom  that  privil^a.is 
gNan>  changes  his  estate,  he  loses  the  privilege.  11  Rep.  83.  b.  Latdi.  aye. 
•«»4itasbeen  held  that  the  intentof  thu  dsMse  is  only  to  enable  the  teiiaiit  to 

<Kii4Mii  ttmbgi  and  opm  Mv. WjWb jqditllit  it  im9  Ml  tfWod  to  ^W  jfs- 

struCtite 


Ij.S.C.5.  Sect.353.      upon  Condition.  [220. a. 

And  it  is  to  be  observed,  that  after  the  decease  of  the  husband 
Che  state  is  not  to  be  made  to  the  wife  and  the  heirs  of  her  bod^  (4B«p.  63.  a.) 
by  her  Uite  husband  ingendred,  and  so  to  have  an  estate  of  inheri- 
tance as  she  should  have  had  by  survivor,  if  the  estate  had  been 
made  according  to  the  condition,  but  only  an  estate  for  h'fe  with- 
out impeachment  of  wast,  &c.  for  that  by  tne  authoritie  of  Littleton 
u  not  so  near  the  intent  of  the  condition,  as  tlie  case  that  Littleton 
putteth.  But  I  will  search  no  further  into  this  case,  but  leave  it 
to  the  learned  and  judicious  reader. 

**  And  after  her  decease  to  the  heirs  of  the  body  of  her  husband  (^^  30  b. 
en  her  begotten:*  a6.b.«7.«.) 

Note  here,  admit  that  there  were  two  issues  in  tail,  the  remain- 
der shall  presently  vest  only  in  the  eldest,  and  yet  if  he  dieth 
without  issue,  it  shall  per  Jbrmam  doni  vest  in  Uie  youngest,  && 
hath  been  said  in  the  chapter  of  Estate  tail  ( 3 ) ;  and  so  it  is 
tacite  proved  here,  for  otherwise  the  condition  (if  there  were  two 
issues}  could  not  be  performed. 


Sect.  353. 

AliSO  in  this  case  if  the  husband  and  wife  have  issue,  and  die  before 
the  gift  in  tail  made  to  them,  t^c.  then  the  feoffee  ought  to  make  an 
titate  to  the  issue,  and  to  the  heirs  of  the  body  of  his  father  and  his  mother 
b^otten,  and  for  default  of  such  issue,  S^c.  the  remainder  to  the  right 
heirs  of  the  husband,  6fc.  And  the  same  law  is  in  other  like  cases:  and 
if  iueh  a  feoffee  will  not  take  (B)  such  estate  (et  si  tie!  feoffee  ne  voet 
faire  tiel  estate),  8^c.  when  he  is  reasonably  required  by  them  which  ought 
to  have  the  state  by  force  of  the  condition,  i^c*  then  may  the  feoffor  ornii 
heirs  enter  •. 

''  TXT  HEN  he  is  reasonably  required  by  them  ^hich  ought  to  have 
the  estate  by  force  of  the  condition"    Note  here  it  appear- 
eth,  that  the  feoffee  hath  time  during  his  life  to  make  the  estate,  (2  Hep.  78.  b. 
unless  he  be  reasonably  required  by  them  that  are  to  take  the  79.) 
estate.    This  is  to  be  intended  of  parties  or  privies,  and  not  of 
meer  strangers,  for  there  (as  hath  been  said)  the  state  must  be  (^^-  ***•  ^' 
■de  in  convenient  time.  **^- ^-  ^®- ^^ 

And 

*  ^c.  added  in  L.  and  M.  and  Rob. 

t>e  mmwAvigtftke  "Pr^mtk  nMord  faire  mati  ty  JjittJcfow,  wfctcfc  agn^a  make  m  Bn^lUk,    Sm 
Mr,  Bkm*»  Imtr,  p,  11a. 


mm 


atniciif  e  or  malicious  watte ;  soch  as  cutting  down  timber  which  senres  fi^  Ae 
ihdter  or  onMnnent  of  Ae  estate.  See  Vane  v.  Lord  Bernard,  s  Yem.  73$. 
Fackington  v.  Packington,  7  Bae.  Abr.  tSg.  8vo.  ed.  Rolt  ▼•  LordSonMner- 
vSe,  a  Ab.  Eq.  759.  AsConv.  Aston,  1  Ves.  964.  Piers  v.  Piers,  1  Ves.  521. 
-^FNote  laSO 

(a)  See  1  Rep.  95.  3  Rep.  61.  11  Rep.  8a,  and  the  note  in  Mr,  Douglas's 
Reportt  page  (488,  1st  ed.)  505.  a.  4th.  ea. 


-efluest  »?rVbe  upon  the  »    ^   ^  c'^T**  "hen  the  »e<VV^  ^^u 

W  *•*  "^l^lSe  V'  TU  notice  ^^U  se^^^^^'T^y  «^'' 
tnak^l^^Si  request  a»a       ^^  of  *«  ^^eo  s^^'  ""' 
be  made.  •*cn        cbap«^:  ^^t  ^btd*  hath  » 

*];55c»tiou.  p^oT^ 


Ii^;C.5.  Sect.355.    upon  Coaditioni        [220.k521,a* 

estate  had  been  made  to  the  survivor  and  his  heirs,  and  conse- 
^oentlj  the  condition  broken. 

For  example,  if  the  survivor  took  to  wife  Alice  Fairefidd^  in  (Ant,  j^,  ^  \ 
this  case  if  the  limitation  were  to  the  son  and  his  heirs,  then  if 
the  son  should  dye  without  heirs  of  his  father,  the  blood  of  the 
fairefiMs  (being  the  blood  of  his  mother)  should  inherit;  But  if 
the  hmitation  be  to  the  right  heirs  of  the  father,  then  should  not 
the  blood  of  the  Fairefields  by  any  possibility  inherit,  for  then  it 
is  as  much  as  if  the  state  had  been  made  to  the  survivor  and  his 
heirs:  and  therefore  these  words  (and  to  tlie  heirs  of  him  tvhick 
jtttrvivethjy  which  many  have  thought  superfluous,  are  verie  mate- 
nalL  Note  well  this  kind  of  fee  simple,  for  it  is  worthy  the  Vide  Sect  /|. 
eibtenration :  but  sufficient  hath  been  said  to  open  the  meaning 
oiLUileton,  and  therefore  I  vrill  dive  no  deeper  into  this  point,  but 
leate  b  to  the  farther  consideration  of  the  learned  reader  (s). 


Sect.  355. 

jiLSO  if  a  feoffment  be  made  vpon  condition  to  enfeoff  another,  or  l9 
make  a  gift  in  tail  to  another  (si  feofiment  soit  nat  sur  condition 
^'oifaoffer  an  aater,  ou  t  de  doner  en  ||  taile  a  an  auter),  S^c.  if  the  feoffee 
before  the  performance  of  the  condition  enfeoff  a  stranger, -or  inake  a  lease 
for  life,  then  may  the  feoffor  and  his  heirs  enter,  ^c.  because  he  hath  dis^ 
ableS^i)  himself  to  perform  the  condition,  inasmuch  as  he  hath  made  an 
eeiaie  to  another,  S^c. 

TITTLETONhB,ynng  spoken  of  defaults  of  performance,  or 

express  breaches  of  conditions,  speaketh  now  in  what  cases 

ikt'^Exme  in  judgment  of  law  doth  disable  himselfe  to  perform 

the  conditioa :  and  of  disabilities  some  be  by  act  of  the  party* 

md  aome  by  act  in  law. 

^Orto  nutke  a  gift  in  tail  to  another,  Sfc**'    Here  is  implied  an 
for  life  or  for  years,  &c. 


[i22lT]       <C>  "  ^Sf^ff,  «  stranger,  or  make  a  lease  for  life:'  i3H.;.«3.l).   . 
\  This  is  a  disabilitie  by  the  act  of  the  partie,  tor  herein  3^  £•  3-  barre 
the  feoffee  hath  disabled  himself  to  make  the  feoffinent  ^^*'  A"*  •®*' 
or  odier  estate  according  to  the  condition.    And  to  speak  once  ^         ^  ^' 
ftr  all,  tiie  feoffee  is  disabled  when  he  cannot  convey  the  land 
09tt  according  to  the  condition  in  the  same  plight,  qualitie,  and  (>  ^P-  69* 
ficedom  as  the  land  was  convej^ed  to  him,  for  so  the  law  re-  \^\'  ^'' 
quireth  the  same,  as  shall  manifestly  appear  hereafler.     And        ^^ 
here  where  our  author  speaketh  of  a  feoflment,  he  includeth  an 
estate. tail  as  well  as  the  fee  simple. 

i^QCt* 
^  {;de  Mol  in  L.  and  M.  or  Boh.  |]  le  added  in  L.  and  M.  and  Rok. 


m  -  t 

(a)  See  the  note  2,  on  page  12.  b. 

(I)  Upon  the  doctrine  or  this  and  the  three  following  Sections,  see  Vin.  Abr. 
roLs^p.  ^1.  225« 

YOL.  IL  P 


^A-f-1  Of.lEmtai      l4.S.O.d;8e0t.35^3^. 


gftS5  .       SectS56. 

a 

TH  the  tame  m^iher  it'iif  iftkefeaffie,  hi^ifre  tl^  condiHoM  perform^ 
'^  letteth  themme  land  to  a  stranger  for  term  ;^ years;  in  tmiease'tKa 
feoffor  and  his  heifs  may  enter ^  Sfc.  because  the  feoffee  luUh  disaUed  ^m 
to  mqke  an  estate  qfthe  tenements  auordin^^  to  that  which  was  in  Ae  teikr 
nUhtSf  when  the,s/^ate  thfrfcf  was  mods  oniB  him^  t6r  if  he  wiUmaka 
em  estate  *  qfjiie  tenements  accordis^  tQ  the  eon^iiem,  tfc.  then  magf  the 
lessee  for  years  enier-and  wst  km  to  mhem  Ae  osiMte  is^igande,  ^ 
auMfy  this  during  his  term  f . 


*'  TF  the fe^,  before  the  condition  performed,  letteththe 

land  to  a  strtnwtr.jSair  lihn  ^  years,  SfcJ"    Here  the  ifc 
implyeth  a  lease  to  twee  effect  m  Jiouro  as  well  as  inprmsenii^ 
abo  a  lease  for  ooe  year  or  half  a  year,  &c. 
.  'ttlwa,  '?yp°  oPdiis  is  mkoMf  m^ d^nmimheeu    Aitt  aftttn, 

y».tPQ  wmsfl^  mdi  ooimsi  imjkharo^  rskmmtt.  smi  ha.iril 
V      ,;.nNpkw.tI»^.iiex|Sa«tjffv  •.*..■.■'.•.  vo^- 

-f.   ■.....::'....  .  ^    '.i-       .    '■.      '.  .    .  1'.**   '■■ 

.  ...  •  ,  -jiV-', 

Sect.  357. 


(k 


I    •     > 


y^ND  iik79^  have  said,  that,  if  suchft(ffment  be  made'tioa  sii^  mask 
upon  the  fiome  condition,  and  before  he  hath  performed  the  same  eos^* 
dition  he  taket)i  zcife,  then  the  feoffor  and  his  heirs  nraintenaot  mdy  en^sn^ 
because,  if  he  hath  made  an  estate  according  to  the  condition,  and  a/ier 
dieth,  then  th&wife  shall  be  endowed  (Et  piusors  ont  die,  que  si  tid;  feoff- 
ment soil  fait  a  un  home  sole  sur  mesme  condition^  et  devant  qne  il  ad 
performe  mesme  la  condition  il  prent  feme,  §  donques  le  feoffor  jet  ,sea. 
neires  roaiutenant  poient  entrer,  pur  ceo  que  s'il  fesoit  estate  acdofd^t, 
%  la  condiuoDf  et  puis  morust,  donques  4-  la  feme  serra  endowe)^  ^tni 
may  recover  her  dower  bj^a  writ  of  dower,  kc»  and  so  by.  the  taking^  rf  o^ 
wije,  the  tenements  be  put  in  another  plight  than  tliey  were  at  the  tsmi$  ^ 
the  feoffment  upon  condition,  for  that  then  lio  such  mfe  was  demable  (pw 
ceo  que  adonques  nul  tiel  %  itmt  fiiit  dowable)>.  nor  should  be  endomei 
by  the  law,  i^c. 


THIRST,  here  is  an  example  of  a  disability  bodi  by  act  ia  kir 
and  injlituro,  for  by  marriage  the  wife  is  entitled  by  law  to 
dower,  after  tfie  death  of  her  husband. 

•  Secoodly, 

*  of  the  tenements  not  in  L.  and  M.        $  donques — que  in  £•  and  M*  and 

orRoh.  Roh.  . 

+  4r«.  addBd,  jmlh.  a^d  M,  andt       4  la-^M  in  L.  and  M.  andRolL 
Koh.  ;^  feme  not  in  L.  and  M.  or  Boh. 


hi^.C.5.  Sect.S57.    upon  €cmdrtion.        [221.b.  222.a. 

S^condl^,  it  [fl  j  apoeareth  that  albeit  the  wife  by  the  [a]  13  H.  7. 

Cj22i7|  'n«"*>age  18  but  intrtled  to  hare  (^  dower,   and  the  33.  b.    34  E- 3. 

|j .  J  estate  which  she  is  to  have  injuhiroy  viz.  after  the.de-  i?''*'^J,^-''  ^ 

cease  of  her  husband,  yet  it  is  a  present  cause  of  entrie.  JJj'J  j«^* 

As  a  lease  for  years  to   begin  at  a  day  to  come  is  a  present  dis-  <28  Ass.  pi.  4. 

abilitie  and  cause  of  re-entrie,  for  that  the  land  is  not  in  that  free-  1 1  H.  7.76. 

dom  and  plight  as  it  was  conveyed  to  the  feoffee,  and  after  the  ''b.  %  fol.  59.  b. 

state  made  over  according  to  the  condition  the  land  shall  be  ^^  ^^'  ^^'  ^* 

^laiged  therewith.  •  jiiius  Winning. 

ton's  case,  lib.  d, 

*• /ii  another  plight  J*    Plight  is  an  old  English  word,  and  here  fol.  59. 60. 
■gniiieth  not  only  the  estate  but  the  habit  and  qualttte  of  the 
hindi  and  extendeth  to  rent  charges,  and  to  a  possibility  of  dower. 
Vide  Sect.  289,  where  plight  is  taken  ibr  an  estate  or  interest  of  /|  Bon.Abr. 
abd  in  the  land  itself,  and  extendeth  not  to  a  rent  charge  out  of  447.) 
the  land. 

/'  7*49  a  single  manJ*  For  if  the  feoffee  were  married  at  the 
AoAid  of  the  feofiment,  then  the  dower  can  be  no  disabilitie,  be- 
tsAtk  the  land  shall  remain  in  such  plight  as  it  was  at  the  time 
sf  Ae  feotfinent  made  unto  him. 

"  l!%en  thejeqffor  and  his  hats  maintenant  may  enter.'*  Here 
it  m>eareth,  that  seeing  that  for  this  title  or  possibilitie  the 
feoffor  may  presently  enter,  that  albeit  the  wife  happen  to  dye 
bdbre  the .  husband,  bo  as  this  title  or  possibilitie  took  no 
oictp  jet  the  feoffor  may  re-enter,  for  the  feoffee  being  disabled 
it  ad^  time  though  the!  same  continue  not,  yet  the  feoffor  may 
le-ei^ter,  for  in  that  c$se  he  that  is  once  disabled  is  ever  disablecL 
And  lutein  a  div^rsitie  i^  to  be  observed  between  a  disabilitie 
W  atJipe  on  the  part  of  di6  feoiee,  and  a  disability  for  a  time  of 
diis  fiut  of  the  feoffor.  For  if  &  mad  maketh  a  feoffment  in  fee,  (5  Hep.  qi.  ««) 
upon  cbnditioh  that  the  feoffee  before  such  a  day  shall  re-infeoff 
uefmffiw,  the  feoffee  taketh  wife,  and  the  wife  ctyeth  before  the 
otjr,  yet  may  the  feoffor  re-enter. 

So  it  is  if  the  feoffoe  before  the  day  entreth  into  reli-  at  £.4.  55. 
reg/JTl  S^^°>  ^'^^  ^  professed,  and  before  (^  the  day  is  de« 
L  il^     t  raigned,  yet  the  feoffor  may  re  enter* 
^  So  it  is  if  the  feoffee  before  the  day  make  a  feoffinent 

m  iioy  and  before  the  day  take  back  an  estate  to  him  and  his  1 

sein,  jet  the  feoffor  may  re-enter. 

.  AU^  in  these  cases  a  certain  day  is  limited,  yet  the  feoflfee 
hiipg*9Dce!  disabled  is  ever  disabled.  And  so.it  is  when  no  time 
IS  lipite^  by  the  parties,  but  the  time  is  appointed  by  the  law. 

Bat  if  a  man  make  a  feoffment  in  fee  upon  condition,  that  if 
tte  feoffor  or  bis  heirs  iMiy  a  certain  sum  of  money  before  sudh 
a  digr^  the  feoffor  conftnit  treason,  is  attainted  and  executed,  now  (»Bq).79-  ^^ 
IS  t|itre  a  disabifilie  on  the  part  afthe  feoffor,  for  he  hath  no  heir; 
OQt  if  the  heiir  be  restored  before  4he  day  he  may  perform  the 
^opdildooj  as  it  was  resolved  *  rrtn.'i8  JEus.  in  Communi  Banco  •Trin.  18  fiBs. 
nisir  Thomas  Wiats  case,  whidi  i  heard  and  observed.     Other-  in  Communi 
wa  it  is  if  such  a  disabilitie  had  grown  on  the  part  of  the  Banco  inSir 
feoffee;  and  the  reason  of  the  diversitie  is,  for  that,  as  Uttldton  ^^^ 
Ssit|i»  maintenant  by  the  disabilitie  of  the  feoffee,  the  condition 
ft  bmken,  and  the  feoffor  may  enter,  but  so  it  is  not  by  the  ^-  ^^^„, 


of  the  feoffor,  or  his  heirs;  for  if  they  perform  the  ^*  Hob. 334) 
MdBitum  within  the  time,  it  is  sufficient,  for  that  they  maj  at 
anj  time  peiferm  the  condition  before  the  day.    And  so  it  is 

pa  if 


if  die  fisdbr  alter  into  id^p^  aad  bflfim  the  da^ 

he  nw  peifam  the  (wwditiim far  the  ceme  efiarcieid,    Si-iU 

i§  mSmmi.    Ihe  (tgc-)  in  thii  flectieii  ere  edioientljr  es^ 

plemed. 


Sect.  358. 


/ 


rmU  dkargfi  btfon  the  pirfarmanee  q^ 
aiaiute 9taple, or  itatuie  mtrckmU^m  thm  cam  tkefu^br  and  hu  hmn 
wnqg-emttTp  isc.  Gaaaft  qaft  sopri.  For  whotoeoer  commeih  to  the  Imidt  t^ 
iKefetffimmt  of  ^fnffhf  thafon^kt  to  be  l^ble,  and  pui  in  exeatim 
kf  force  of  the  statute  merchant ^  or  rf  the  statute  staple  (Car  qaeamque 
que  Tenust  a  les  tenonents  per  le  feoflhd^t  de  le  feoffee,  f  enx  covi|^ 
estre  liables,*cC  estre  mis  en  ezciteDtion  per  force  de  1 'eatatute  merdbiutt 
on  de  sUtute  del  staple),  t  Qnasni.  Bia  when  the  feoffor  or  ,hi$  hdir^ 
for  the  causes  qforesasd,  shall  hate  entred,  asit^  seems  th^  o^^^  4r^.  f^am 
all  such  thii^  which  before  such  enirjf  miaM  trouble  or  inamier  tise 
land  so  give^,.upon  condition,  ^c.  as  to  the  same  land,  are  aUogttiar 
drfeated 


igH.7.as-b.  «<  JLfAY  entert  ifc"*  And  here  it  it  to  be  undenrtood,  %tf 
44^S-0b.  -^^  the  graiit  of  the  rent  chaige  if  a  nraeent  dmbllil7'.a^& 
eoal34!        Iedfee»  aod  therefinre  albdt  the  gfwtee  «U^  wntdFUtr 

JnliiisWjiiiiiiig-  nuitiey  and  discharge  the  land  dT  it,  oft  initio^  yet  the  ctmm'ot 
ton'iiMSQbi  entrie  beinff  onoe  fpen  by  the  act  ot  the  feiMSee  the  feoAr  n^ 
><V^  re-enter.    And  so  it  is  if  the  grant  of  die  rent  charge  were  madle 

vj?)  for  life,  and  the  grantee  died  before  any  day  of  payment,  yet  die 

(6Kcp.ao.b.)   feoffor  may  re-enter. 

The  like  law  is  of  any  judgment  given  against  the  feoflbe 
wherein  debt  or  damages  are  recovered. 


lib.s.  fo.69,       •  y  Or  be  hound  in  a  statute  staple^  S^e"    If  the  feoffee  be 
60.  JulifuWyn-  seised,  and  after  bind  himself  in  a  statute  staple,  or  merdumt,  or 
nii^n'icaM.     {q  |^  recognizance,  or  take  wife,  this  is  no  disabilitie  in  him,  for 
10  Repl  ^.  b.)  ^^  during  the  disseisin  the  land  is  not  charged  thereMrith,  neitl^er 
^     *   '     is  the  land  in  the  hands  of  the  disseisor  iiab^  thereunto.     And  in 
that  case  if  the  wife  die,  or  the  conusee  release  the  statute  or  re- 
cognizance, and  after  die  disseisee  doth  enter,  there  is  no  disabilitie 
at  aU,  because  the  land  was  never  charged  therewith,  and  therefore 
in  that  case  the  feofi^  may  enter  and  perform  the  condition  in 
the  same  light  and  freedom  as  it  was  conveyed  unto  him. 
iS  Afli.  PK  alt        And  it  is  to  be  observed,  that  Littleton  putteth  these  cases  as 
lib^  %  ^'  .     examples,  for  there  are  some  other  disabilities  implyed,  that  m^ 
Seign^Cron^       not  here  expressed, 

wi^Pscue.  The  lord  CUffbrd  did  hold  his  barony  and  the  sherifwick  of 

<4 Rep.  119)      fFef^er/am^  of  theking  by  grand  seijanty  in  canite,  and  the 

hing  ^ve  him  licence   that  he  might  infeoff  wereof  divers 
chaplains  in  fee,  so  that  they  shoula  give  the  same  to  the  lord 

a^brd 

♦  eux— donque*  les  tenements,  in  L.        \  Quaere — «rc.  in  L.  and  M.  and 
and  M.  and  Ron.  Rph. 


L-d.C.5. Sect. 359.         tipon  Condition.  [222.b. 

[^3271  Clifford  and  the  heiri  oJr  male  of  his  body,  the  remain- 
1^  J  der  over>  &c.  the  lord  Cl^ffbrd  accordmg  to  the  licence  (Ant.  Sect.  354. 
infeoffed  the  chaplains,  and  before  they  made  the  recon-   *  ^^'  ^^'• 
ymnce  the  lord  Clifford  dyedy  and  it  was  adjudged  that  the  heir  ^^^ 
might  enter  for  the  condition  broken.    For  in  tms  case  the  feof- 
fees were  bound  by  law  to  have  made  the  gift  in  tail  to  the  lord 
€UffMl  himself,  albeit  he  never  made  any  request,  for  other- 
wise they  pursued  not  the  licence,  and  if  they  should  make  ^e 
state  to  the  issue  of  the  lord  ClWbrdy  then  might  the  king  seise  the 
iMurony,  &c.  for  default  of  a  licence,  and  that  in  defaiSt  of  the 
feoffees.    And  then  the  same  should  not  be  in  the  same  plight 
and  freedom  as  it  was  at  the  time  of  the  feoffinent  made  upon 
condition,  which  is  worthy  of  observation.  '' 

'  If  a  man  grant  an  advowson  upon  condition  that  the  grantee  0  l^P*  79- 
ahall  regrant  the  same,  to  the  grantor  in  tail;  in  Ihis  case,  if  the  ^  ^^^  ^^') 
diarch  become  void  before  the  regrant,  or  before  any  request 
inada  by  the  grantor,  he  may  take  advantage  of  the  condition, 
l^ecaase  the  advowson  is  not  in  the  same  plight  as  it  was  at  the 
tbne  of  the  grant  upon  condition.    And  so  was  it  resolved, 
(•)  Patch.  14  Eliz.  in  Communi  BancOy  between  Andrewes  and  (•)Pasch.  14 
Bkadf  which  I  heard  and  observed,  and  which  my  lord  Dier  hath  *^  3n.  Dicr. 
omitted  out  of  his  report  of  that  case,  and  therefore  the  graatee 
m  that  case  at  his  perill  must  regrant  it  before  the  church  become 
tokLe^  or  else  he  is  disabled,  otherwise  he  hath  time  during  his  life 
jflie  be  not  hastened  by  request. 

If  die  feoffee  suffer  a  recovery  by  default  upon  a  faigned  title,  44  £>3*9« 
before  execution  sued  the  feom>r  may  re-enter  for  this  disability. 
EitkdeiimUbu^. 


Sect.  So9' 


»: 


AltSOyif  a  man  make  a  deed  of  feoffment  to  another^  and  in  the  deed 
*"  there  u  no  condition^  S^c.  andi^n  the  feoffor  will  make  liverie  of 
$ei$in  unto  him  by  force  of  the  same  deed^  he  makes  livery  of  seisin  unto 
Urn,  upon  certain  condition*;  in  this  case  nothing  of  the  tenements  passeth 
hy  the  deed,  for  that  the  condition  is  not  compnsm  within  the  deed,  and 
tiefecffinent  is  in  like  force  as  if  no  such  deed  had  been  made, 

^  ji^D  in  the  deed  there  is  no  condition^  ^cJ'  either  in  deed 
cw  ia  law. 

''  And  the/eqffment  is  in  l^  farce  as  if  no  such  deed  had  been  (4  Rep.  95.  a.) 
aadje."    And  the  reason  hereof  is,  for  t£at  the  estate  passeth  by  18  £.  3. 19-  s^- 
the  Inrer^  of  seisin  (1).    And  in  this  case  the  feoffor  upon  the  de-  IX^'S'  ^^' 
fiferie  of  seisin  must  express  the  state  to  him  and  his  heirs,  or  to       ^'^  ' 
the  hein  of  his  body,  &c. 

If  an  agreement  be  made  between  two,  that  the  one  shall  en-  54  An.  pi.  i. 
feoff  the  other  upon  condition  in  surety  of  the  paiment  of  cer- 
IBBI  money,  and  after  the  livery  is  made  to  him  and  his  heirs 
[  ^generally, 

'  ^  Sfc.  added  in  L.  and  M.  and  Boh. 


(1 )  Vid.  aat  48. 

JP3 


^.b.  ma.]  Of  Esfiitses^       X^3-  Ci5.  ^t.a§0. 

geneaUji  tUe  atite  ip  hMm  hjr  9op»  |p  be  upon  coodHicii,  »••- 

much  M  tbe  intent  of  tae  Mraet  fiui  np^  changed  at  iot  tipei^ 

l)ut  continued  at  the  time  or  the  livery  (s)* 
i9E.3.tit.  Ifaman  make  m  charter  of  feonoent  in  iee,  and  the  btdbr 

Eitoppell  177-    deltrer  aeiain  for  life,  the  fMEM  iMl  Md  it  hut  for  life  {  1^^ 
^ir  ^  ^^     ^  '^^^  ^  exprcdy  for  iife»  and  «)m>  according  tp  the  deed^ 
^^  .  the  whde  fee  simple  ahall  paity  because  it  l^th  a  refinepoe  ffO^ 

thedeed. 


Sect  360. 

jfLSO,  if  aJtBoffmeni  h^made  agfcm  this  coniitiamf  that  tiefufit 
"^  shalt  Mi  aUm  the  land  to  amfy  tkU  condition  u  void^  beetmm  mm 
a  man  is  infefff^  of  lands  or  tenements  (pur  ceo  que  quant  home  ett 
enfeoffe  *  ae  terres  oi  tenements),  he  hath  power  to  alien  them  to  amf 
perion  by  the  lam^  Far  if  such  a  condition  should  be  good,  thfm  tte 
condition  ^mM  imt  him  of  all  the  power  which  the  law  gwes  hiifh  mhiek 
ttqi^kl  be  agpifut  rauon^  and  therefore  such  a  condition  is  void. 


^^^ —  ^ALSOpifaJeqffinembeMadefSfc''    And  g»  the  rgftSTi 

iSg>-86.  -^^  Ukelawisora4aeviseinfeeuponcofl4itionthatth^  L  a.  jl 


(AntfloGL 

l9q>-86. ^^ 

V^'^'it^h!'  ^l^^"^  ^^  not  alien  (i),  the  conliition  is  vmd,  and  so 
x^Aaiii.tj^  it  b  of  a  grant,  release,  eonfirmationj  «  any  other  cafy^MfUfin 
Spcl  uid  Stud,  whereby  a  fte  simple  doth  pass.  For  ii  is  absurd  and  ropogpippl 
ao- 134.  to  reason  that  he,  that  hath  no  possibility  to  havis  the  li|pi4iW«K( 

}^^2'^  \  to  him,  should  restrain  his  feoffi&e  in  fee  sinmle<^dQhk power  t» 
£^^£J^^  alien.  And  so  it  k  if  a  man  be  possessed  of  a  lease  for  veais, 
€L  ■bnirdo.  or  of  ahorse,  or  of  any  other  chattell  reall  or  petsonall,  ana  |dvw 
IQde  Sect  tss.   or  sell  his  whole  interest  or  propertie  therein  upon  condition  ttiat 

the  donee  or  vendee  shall  not  alien  the  same,  the  same  is  void,  be- 
cause his  whole  interest  and  propertie  is  out  of  him,  so  as  he  hath 
no  possibilitie  of  a  reverter,  and  it  is  agamst  trade  and  traffiquCi 
and  bargaining  and  contsacting  between  man  and  roan :  and  it  Is 
within  me  reason  of  our  author  that  it  should  ouster  him  of  all 

power 

*  de^>en,  in  L.  and  M. 


(2)  As  to  deeds,  See  Burglacy  v.  Ellington,  1  Brownlow's  Rep.  191*  Tbe 
court  held,  that,  when  a  de^  is  perfect  and  delivered  as  his  deed,  then  no 
verbal  agreement  made  after  may  be  pljeaded  in  destruptipn  or  alteration  thereof; 
but,  when  the  agreement  is  panel  of  the  original  contract,  and  may  well  stand 
with  the  deed,  and  is  not  in  terms  repugnant  to  it,  then  such  verbal  agreement 
may  be  pleaded.  As,  if  a  man  for  money  mortgage  land  to  B,  by  deed  being 
of  greater  yearly  value  than  the  interest  money,  and  before  the  sealmg  of  Ae 
deed  it  was  agreed  by  word,  that  the  mortgagor  should  have  and  receive  the 
profits,  not  the  mortgagee,  this  is  ^ood  and  usual  in  such  cases,  and  B.  may 
plead  the  verbal  agreement  to  avoid  the  danger  of  usurv.  But,  if  it  had  bees 
expressed  within  uie  deed,  that  the  mortgagee  should  have  the  profits,  usA 
the  deed  was  delivered  ^cordin^ly,  then  no  agreement,  covenant,  or  assign- 
ment of  the  profits  could  keep  it,  but  that  it  was  an  usurious  contract^  and 
consequently  the  deed  and  mortage  void, — [Note  130.] 

{i)  A  deuhe  tnjbe,  tm  conditumyiot  to  alien  but  to  I.  S.  tuhether  voidf    Sifr 
MuscJiam/s  casCj  Bridg,  i^a.^Lord  NotU  MS&— [Note  J  31.] 


LwS. C.5.Sect361.      upon  Condition.      [223.a.  223.b^ 

Mirer  given  to  him.    Iniqtmm  est  ingenuu  hominihus  non  esie  It* 

%9ram  rentm  tuarum  aUenationem  ;  and  rerum  suarum  quUibet  est 

moderatoTf  Sf  arbiter.     And  again,  reguiarUer  non  valet  pactum 

dtremeA  nan  alienandd*    But  these  are  to  be  understood  of  con-> 

ditions  annexed  to  the  grant  or  sale  itself  in  respect  of  the  re- 

puffDancy,  and  not  to  any  other  collateral!  thing,  as  hereafter 

flhiUl  appear.     Where  our  author  puttcth  his  case  of  a  feoflhient  (ioRep.39. 

of  land,  that  is  put  but  for  an  example :  for  if  a  man  be  seised  of  Hob.  170.) 

a  seigniory,  or  a  rent,  or  an  advowson,  or-  common,  or  any  other 

onheritance  that  lyeth  in  grant,  and  by  his  deed  granteth  the  same 

to  a  man  and  to  his  heirs  upon  condition  that  he  shall  not  alien, 

thia  condition  is  void.    But  some  have  said  that  a  man  may  srant 

a  rent  charj^  newly  created  out  of  lands  toa  man  and  to  his  heirs 

upon  condition  that  he  shall  not  alien  that,  that  is  good,  because 

me  rent  is  of  his  own  creation ;  but  this  is  against  the  reason 

and  opinioa  of  our  author,  and  against  the  height  and  puritie  of  a 

fee  simple. 

A  man  before  the  statute  of  auia  emptores  terrarum  might  have   14  H.  4. 
BBde  a  feoffement  in  fee,  and  aaded  further,  that  if  he  or  his  heirs   13  H.  7. 23. 
did  aKen  without  licence,  that  he  should  pay  a  fine,  then  this  had 
been  good.     And  ao  it  is  said,  that  then  the  lord  might  have  re-  ai  H.  7.  S; 
•trained  the  alienation  of  his  tenant  by  condition,  because  the  lord  ^^'\  ^' 
had  a  poasibilitie  of  reverter ;  and  so  it  is  in  the  king's  case  at  this  ^^™g"^  **■•*• 
day,  because  he  may  reserve  a  tenure  to  himself. 

u  A'  be  seised  of  Black  Acre  in  fee,  and  B.  infeoffeth  him  Of 
White  Acre  upon  condition  that  A.  shall  not  alien  Black  Acre, 
dvenndition  is  good,  for  die  condition  \b  annexed  to  other  land, 
and  ousteth  not  fiie  feoffee  of  his  power  to  alien  the  land  whereof 
tte  ftoffinent  is  made,  and  so  no  repugnancy  to  the  state  passed  o 
bf  the  feoflbent;  and  so  it  is  of  gifts,  or  sale  of  chattels  real  or 


Sect.  361. 

JiVT  if  the  condition  he  such,  that  the  feoffee  shall  not  alien  to  such  a 
one,  naming  his  name,  or  to  any  of  his  heirs,  or  of  the  issues  of  such 
0  one  (Mes  si  le  condition  soit  tiel,  que  le  feoffee  nc  alienera  a  un  tiel| 
noamaot  son  nosme,  ou  a  ascun  de  *  ses  heires,  ou  de  issues  d'un  tiel), 
kc*ortke  like^  which  conditions  do  not  take  away  all  power  of  alienation 
fiomti^fiK^ee,  ifc,  then  such  condition  is  good. 

TP  a  feofflnent  in  fee  be  made  upon  condition  that  the  feoffee  Pi. Com.  77.  a. . 
*  sbdl  not  infeoffe  /.  S.  or  any  of  his  heirs  or  issues,  &€.  this  is  1^^'^'^%^' 
good,  for  he  doth  not  restrain  the  feoflRee  of  all  his  *'    •4-47« 
rjQSH  power:  the  reason  here  yielded  by  our  q;:^  author  is  (l>:^r45'«« 
L  h-  II  ^^1  of  observation.     And  in  this  case  if  the  feoffee  "  K«P-74.*.) 
enfeofe  /.  N,  of  entent  and  purpose  that  he  shall  in- 
/•  S.  some  hold  that  this  is  a  breach  of  the  condition,  for 
s    aliqtdi  prohibetur  fieri,   ex  directo  prohibetur   Sf  ptr 
sAlkpKiflii 

WlTiebfkamZ  bee  made  upon  condition  that  the  feoffee  shall  J^^dStad. 
not  aUen  in  mortmain,  this  is  good,  because  such  alienation  is  j^^ 

prohibited  13  H.  7-  «3- 
*  ses  n^  f ft  X.  and  M 
P4 


mb]  QfEBtafek  JlS:C.S.8tcLSGS. 

nrohibiled  bj  hwy  and  icgnhriy  n^hilwcfei  ig  proliibitaci  bfltm 
junr,  may  be  prohbited  bj  conaitioii,  be  it  mabm  frokiiihim^ 
malum  innte.    InandmitdeedBoffeoffiaaentmfiw  there  wat  in 


Bfwtao  Hk  1,    oommonly  a  daute,  ftM  UdHm  sU  donatori  rem  datam  imr^  vd 
M.ia.e.  ^mdtrecuivohm^ftxieptuvbdMrd^sJ^^ 


Sect  362. 

ydLSO,  if  binds  be  given  in  tail  upon  candiiim,  that  the  tenant  in 
tail  nor  hie  heire  mall  not  alien  in  fee^  nor  in  tdS,  nor  for  term 
of  another's  life,  but  only  for  their  own  lives  (81  tenements  aoient  doneea 
en  le  taile  snr  tiel  conmtion,  que  le  tenant  en  le  taile  ne  ses  heiies  f  ne 
alieneront  en  fee,  :|:  ne-  en  le  taiTe,  ne  pnr  tenne  d'auter  vie,  foraque  pov 
lonrTies  demesne),  4rc«  such  condition  is  good.  And  tie  ^reason  is,  for 
thaP  when  he  maheth  such  alienation  and  disconttnuance,  4f  the  entaii, 
ke  doth  contrary  to  the  intent  of  the  donor,  for  which  the  statute  fdW.M. 
^1  cap.  i;  was  made,  by  which  statute  the  estates  in  tail  are  ordained\i). 

NOTE 

t  Sec  oidedinL.  and  M*  |  oqpk  l.  addedm  L.andiil. 

X  ne— «u  til  JL  isiitf  M.  \ 


m^f^m 


(i )  A  foiwer  of  suflering  a  common  recoferyi  and  of  levyii^  a  'fine . witbip 
ihe  statutes  or4  Hen.  7,  and  33  HeQ.8,  is  so  inseparably  inlierent  totbc^jpsMp 
ef  a  tenant  in  tsat,  that  any  condition  or*  proviso  restramiiig  or  prohSbiimg^ij^ 
is  beld  to  be  repugnant  to  the  nature  of  the  estate,  and  therefore  votd.^  But 
it  does  not  vitiate  the  grant  of  the  estate  tail  to  which  it  is  annexed ;  because 
(to  use  an  expression  of  lord  Hobart)  a  condition  annexed  to  an  estate  given 
IS  a  divided  clause  from  the  grant,  and  therefore  cannot  frustrate  the  grant 
preceding  it,  neither  in  any  wing  expressed,  nor  in  any  thing  implied,  which 
18,  of  its  nature,  incident  to  and  inseparable  from  the  thing  granted.  Hob.  170. 
But  this  doctrine  does  not  extend  to  a  feofBnent,  a  fine  at  common,  law,,  or 
any  other  alienation  which  works  a  discontinuance,  and  is  therefore  considered 
inr  the  law  as  tortious.  A  proviso  restrictive  of  an  alienation  of  this  nature 
may  be  annexed  to  an  estate  in  tail,  either  as  a  condition  to  determine  the 
estate,  and  give  the  donor  and  his  heirs  a  right  of  re-entry,  or  by  way  of 
limitation,  to  make  the  estate  of  the  tenant  in  tail  cease,  and  the  lands  remain 
over  to  a  third  person.  But  in  these  cases  the  estate  in  tail  must  be  made 
to  cease  absolutely ;  for  a  proviso  to  make  it  void  only  during  the  life  of  the 
tenant  in  tail  is  void.  See  Litt.  Sect.  730,  731,  733, 733.  Scholastica's  case^ 
Flo.  403;  Corbett's  case,  1  Rep.  83.  b.  Jermyn  v.  Arscot,  cited  in  1  Rep.  85. 
Mildmay's  ease,  6  Rep.  40.  Marv  Portington's  case,  10  Rep.  37.  b.  The 
courts  however  have  allowed  both  conditions  and  covenants,  restraining  or 
prohibiting  lessees  for  life  or  years  assigning  their  estates  without  the  consent 
of  the  lessors.  Blencowe  v.  Bugby,  3  Wilson  334..  In  Hunter  v.  Galliera. 
Term  Reports,  vol.  3. 133,  a  proviso  in  a  lease  for  3i  years  that  the  land-* 
lord  should  re-enter  on  the  tenant's  committing  any  act  of  banknmt^ 
whereon  a  commission  should  issue,  was  held  to  be  good.  In  Davidaon 
T.  Foley,  Brown's  Reports  in  Cha.  3  vol.  303,  the  reader  will  find  a  curioiis 
instance  of  a  trust  unaer  which  two  persons  are  become,  virtually  entitled  to  a 
very  considerable  annuity,  at  the  same  time  that  the  trust  is  so  framed  as  to 
exdudie  their  crtditijors  from  having  any  charge  or  lien  upon  the  annui^,  either 

**  at 


L.S.CL5.  Sect,362.      upon  Condition.      [223.b.  224.rf* 

"M*  OTE  hefce,  the  double  negative  in  legall  construction  shall  33 Ass.  11.04. 

not  hinder  the  negative>  %nz.  mb  conditwne  quhdipse  nee  fut'  ^ib.  6. 40,41. 

redes  sui  non  aUenarenU    And  therefore  the  grammatical!  con-  Mildmaye'scMt 

aintction  is  not  always  in  judgment  of  law  to  be  followed.  |^  ^  J  ^ 

aiH.  7.  11.      Vid.  Sect  aao.  ace      (Cro.  Car.  555.      Hob.  191.      Cfo.  Jac.  307. 
Ant  146.  b.      10  Rep.  130.      4  Rep.  14.) 

''  But  only  for  their  oitm  lives,  S^c,**    And  yet  if  a  map  make  a 
gift  in  taile,  upon  condition  that  he  shall  not  make  a  lease  for  his 
own  life,  albeit  the  state  be  lawfuU,  yet  the  condition  is  good,  be-  (6  Rep.  43.  a. 
cause  the  reversion  is  in  the  donor.    As  if  a  man  make  a  lease  for  eontra.) 
life  or  years 
estate  or  let 

lease  should  be  lawfull.    (*)  If  a  man  make  a  gift  in  tail  upon  31 

condition  that  he  shall  not  make  a  lease  for  three  lives  or  31  years  Dyer  45. 
according  to  the  statute  of  32  H-  8,  the  condition  is  good«  for  the  ^Jx^F*^^  ' 
statute  doth  give  him  power  to  make  such  leases,  whidi.  may  be  ^  ^R^J^^^ 
restrained  by  condition,  and  by  his  own  agreement;  for  this  (To]le^38»3b. 
power  is  not  incident  to  the  estate,  but  given  to  him  coUaterally  1  Roll.  Abr!  ■  * 
by  the  act,  according  to  that  rule  of  law,  quilibet  potest  renunciare  418.) 
juri  pro  se  introdttcto. 

**  When  he  maketh  such  alienation  and  discontinuance  of  the 
mUailJ*    And  therefore  if  a  gift  in  tail  be  made  upon  condition, 
that  the  donee,  Stc,  shall  not  alien,  this  condition  is  good  to  some  ^^'  ^*  ^*  4^* 
intents,  and  void  to  some ;  for,  as  to  all  those  alienations  Which  Mildmaie*8r 
amount  to  any  discontinuance  of  the  state  tail  (as  Littleton  here  (1  Rep.  84. 
Maketh;}  or  is  against  the  statute  of  Westminster  2,  the  condi-  1  RoU,  Abr, 
tion  is  good  without  question.    But  as  to  a  common  recoverie  the  4i8*) 
condition  is  voyd,  because  this  is  no  discontinuance,  but ' 


scate. 


repugnant 

observed,  that  to  this  estate  tail  there  be  divers  incidents.  First, 
to  be  din)unished  of  waste.  Secondly,  that  the  wife  of  the  donee 
in  tail  shall  be  endowed.  Thirdly,  that  the  husband  c£  a  feme  ^^  ^  ^  ^' 
donee  after  issue  shall  be  tenant  by  the  curtesie.  Fourthly,  that  j^^p^  ^^' 
tenant  in  tail  may  sufifer  a  common  recoverie:  and  therefore 
if  a  man  make  a  gift  in  tail,  upon  condition  to  restrain  him  of 
any  of  these  incidents,  the  condition  is  repugnant  and  void  in  law. 
And  it  is  to  be  observed,  (*)  that  a  collateral  warranty  ( 1 )  or  a  (*).*3  H.  7. 

lineal  *^-^- 


at  law  or  equitv.  '  The  illusory  nature  of  estates  and  trusts  of  this  descriptiom 
nises  a  powerful  objection  to  them  on  the  ground  of  policy ;  nor  are  they, 
perhaps,  quite  reconcileable  to  some  of  the  fundamental  principles  of  our  law. 
Serious  consequences,  it  is  presumed,  would  ensue  their  coming  into  general, 
or  even  frequent,  use. — [Note  13a.] 

(1 )  But  this  is  altered  by  the  4  and  5  (B)  Ann.  c  16,  whereby  all  collateral 
warranties  by  ancestors,  who  have  no  estate  of  inheritance  in  possession  in  the 
lands  warranted,  are  made  void  against  their  heirs.  The  restraints  which  at 
difB^rent  times  have  been  laid  on  the  free  alienation  of  property,  and  tha 
methods  used  to  set  them  aside,  form  one  of  the  most  interesting  ps^  of  the 
Jiiatory  of  every  nation  in  which  the  feudal  institutions  have  prevailed.  So  far 
as  the  history  of  England  is  concerned  in  them,  they  have  been  discussed  with 
great  accuracy  by  sir  William  Blackstone,  voL  2.  chap.  7,  and  sir  John  Dal- 
lynple,  in  the  History  of  the  Feudal  Law,  chap.  3,  and  4.    The  introductiqa 

of 
<B)  rUf  act  if  icOcd  4  ilfiti.  c.  16,  tn  Ruffhe§d*i  editm  ^(he  SmMu  at  large. 


224.  a.]  Of  Estates  L.3.  C. 5.  Sect  362. 

lintal  with  assets  in  respect  of  tlie  reqompence,  is  not  restruned 
hy  the  statute  of  Domis  condiHomdUnUy  no  more  is  the  common 
recovery  in  respect  of  the  intended  recompence.  And  LittleUmy 
to  the  intent  to  exclude  the  common  recovery,  saith,  such  aUenOf 
turn  and  disctmUnuance,  joyning  them  together. 

If  a  man  before  the  statute  o^Donis  conditionalibus  had  made  a 
gifl  to  a  man  and  to  the  heirs  of  his  body,  upon  condition,  that 
after  issue  he  should  not  have  power  to  sell,  this  condition  should 
lunre  been  repugnant  and  void  (3).  Pari  ratione,  after  the  statute 
'  a  man  makes  a  gift  in  tail,  the  law  taciti  gives  him  power  to  suffer 
a  common  recovery ;  therefore  to  add  a  condition,  that  he  shall 
have  no  power  to  sufier  a  common  recoverie,  is  repugnant  and 
Toyd. 

If  a  man  make  a  feoflSnent  to  a  baron  and  feme  in  fee,  upon 
condition,  that  they  shall  not  alien,  to  some  intent  this  is  good| 
10  H*  9*  t^  and  tojome  intent  it  is  void :  for  to  restrain  an  alienation  by  teoff> 
||^7*.s^  ment,  or  alienation  by  deed,  it  is  good,  because  such  an  alienation 
hifiir  Ambooy  ^  tortious  and  voidable :  but  to  restrain  their  alienation  by  fine 
MiMemftye'i  10  repugnant  and  void,  because  it  Is  lawfull  and  unavoidable. 
cue»  abi  topra.  It  is  said,  that  if  a  man  infeofie  an  infant  in  fee,  upon  condition 
^n  ?u''  N  ^^  ^^  ^^^^  °^^  alien,  this  is  good  to  restrain  alienations  daring 
iB0lLAbr.4ai.)  y,  minoritie,  but  not  after  his  fuU  age. 

'Dot^ark  It  ig  likewise  said,  that  a  man  by  licence  may  give  land  to  a 

Studeot,  104*      bidhop  and  his  successors,  or  to  an  abbot  and  his  successors,  and 

add  a  condition  to  it,  that  they  shall  not  without  the  consent  of 
their  chapter  or  covent,  alien,  because  it  was  intended  a  mort- 


*  I  >!■»■ 


of  recoveries,  and  the  circumstances  which  led  the  way  to  them,  are  accura^J 
stated  and  explained  by  mr.  Cruise,  in  his  most  excellent  Essay  on  the  Law  ^ 
Kecoveries.  The  restraints  on  the  alienation  of  property  are  much  greater  ^ 
Scotland  than  they  are  in  England.  There,  if  a  tailzie  is  guarded  xinth  irriia^ 
and  resolutive  clauses^  the  estate  intailed  cannot  be  carried  ofT  by  the  debt  or 
deed  of  any  of  the  heirs  succeeding  to  it,  in  prejudice  of  the  substitutes.  This 
degree  of  tailzie  difier^rom  that  of  a  tailzie  xuith  prohibitory,  clauses.  The  pro- 
prietor of  an  estate  of  this  nature  calnot  convey  it  gratuitously,  but  he  may 
dispose  of  it  for  onerous  causes,  and  it  may  be  attached  by  his  creditors  ;  yet 
the  substitutes,  as  creditors  by  virtue  of  the  prohibitory  clause,  may  by  a  pro- 
cess»  called  in  the  law  of  Scotland  an  Inhibition^  secure  themselves  against 
future  debts  or  contracts.  A  third  degree  of  tailzie  used  in  Scotland  is  called 
a  simple  Distination.  Tliis  amounts  to  no  more  than  a  designation  who  is  to 
succeed  to  the  estate,  in  case  the  temporary  proprietors  of  it  make  no  dispo- 
sition of  it;  for  it  is  defeasible,  and  attachable  by  creditors.  See  Ersk.  Inst. 
338.  360 — [Note  133.] 

(2)  Britton,  in  his  chapter  on  Conditional  Purchases,  observes,  that  "  if  any 
**  purchase  to  him  and  his  wife,  and  to  the  heirs  of  them  lawfully  begotten, 
**  tfie  donees  have  presently  but  an  estate  of  freehold  for  the  term  of  their 
**  lives,  and  the  fee  accrueth  to  their  issue,  if  they  had  not  issue  before ;  and  if 
"  they  had  no  issue,  then  thejee  remains  in  the  person  of  the  donor  until  thof 
**  have  issue,  and  the  purchase  returns  to  the  donor,  if  the  purchaser  has  no 
'*  offspring,  or  if  they  nave  issue  and  that  issue  fails.'*  But  lord  Coke  in  his 
sd  Inst.  333,  observes,  that  Bntton  takes  the  condition  to  be  precedent,  but 
that  the  donees  had,  at  the  common  law,  a  fee  simple  conditional  immediately 
by  the  gift.  As  a  proof  of  this,  he  mentions,  that  if  a  gift  was  made  to  a  man 
and  the  heirs  of  his  body,  and  before  issue,  he  had  be/bre  the  stat,  de  donis  made 
a  ftofiment  in  fee,  the  donor  could  not  enter  for  the  forfeiture,  but  that  the 
feoffment  would  have  barred  the  issue  had  afterwards-— [Note  134.] 


Ii.3.  C.5.  Sect.  363.    upon  Condition.        [224.  a.  224.  b. 

main,  that  is,  that  it  should  for  ever  continue  in  that  see  or 
house,  for  that  they  had  it  en  outer  droits  fd^  religious  and  good 
uses. 

**  The  statute  ofW.  a.  caf.  i."    Hereby  it  appeareth,  that  what-  lo  H.  7-  n- 
aoerer  is  prohibited  by  the  intent  of  any  act  of  parliament,  may  be  ?^**,2h^'« 
prohibited  by  condition,  as  hath  been  said.  ^  ^ 


Sect.  363. 

27^0  JR  it  is  ji^roved  by  the  words  comprised  in  the  same  statute^  that 
the  will  of  the  donor  in  such  cases  shall  be  observed,  and  whe^  the 
tenant  in  taitmaketh  such  discontinuance  (Car  il  est  prove  per  les  parols 
comprises  en  mesme  Testatute^  *  que  la  volunt  del  donor  en  tiels  cases 
serioit  observe,  et  quant  le  tenant  en  le  taile  fait  f  tiel  discontiDuance), 
he  doth  contrary  to  that,  Sfc.  And  also  in  estates  in  tail  of  any  tenc 
ments,  when  the  reversion  of  the  fee  simple,  %  or  the  remainder  of  the  fee 
simple  is  in  other  persons,  when  such  discontinuance  is  made,  then  the  fee 
simple  II  in  the  remainder  is  discontinued.  And  because  (Etpur  ^  ceo  que) 
tenant  in  tail  shall  do  no  such  thing  against  the  profit  ^  of  his  issues, 
and  good  right,  such  condition  is  good,  as  ts  aforesaid,  4<  S^c. 

**  1X7  HEN  the  reversiofi  or  remainder  in  fee  is  in  other  persons**  (Po»t.  298. 333. 

Put  the  case  that  a  man  make  a  gift  in  tail  to  A.  the  re-  33^*) 
maiDder  to  him  and  to  his  heires,  upon  condition  that  he  shall  not  ^J^.^^  Jj. 
tfiesx ;  as  to  the  state  tail  the  condition  is  good,  for  such  aliena-  cro!  Elix.  360.) 
tiim  u  prohibited,  as  hath  been  said,  by  the  said  statute.    But  as  u  H.  7. 6. 
to  die  fee  simple,  some  say  it  is  repugnant  and  voyd,  for  the  rea-  13H.  7. 23,24. 
ton    that  Littleton  hath  yielded;  uid  therefore  some  are  of  p^n'^v  m^ 
opinion,  that  this  is  a  good  condition,  and  shall  defeat  the  aliena-  ^^^.b.     ^ 
tion  for  the  estate  tail  only,  and  leave  the  fee  simple  in  the 
a^enee,  for  that  the  condition  did  in  law  extend  only  to  the  state 
taile,  and  not  to  the  remainder, 

[22471       "  Against  the  cT^  prqfU  of  his  issues**      Hereby  it 
]^  J  appeareth,  that  to  restrain  tenant  in  tail  from  aliena- 
tion against  the  profit  of  his  issues,  is  good,  for  that 
^greeth  with  the  will  of  the  donor,  and  the  intent  of  the  statute*.   •  46  £.  3. 4. 
But  a  gift  in  tail  may  be  made  upon  condition,  that  tenant  in  (1  RolL  Abr. 
taily  $LC.  may  alien  for  the  profit  of  nis  issues,  and  that  hath  beeo  4i8') 
holden  to  be  good,  and  not  restrained  by  the  said  statute,  and 
seemeth  to  agree  with  the  reason  of  Littleton,  because  in  th|t  case, 
Voluntas  donatoris  observetur^  Sfc.  and  it  must  be  for  the  profit 
dT  the  issues. 

Sect. 

*  que  fuit  al  entent  de  le  fesance  de        \li  in  the  reversion  or  the  fee  simple. 


Roh^  §  ceo— ouster  in  L.  and  M,  and 

'f  tielr— un,  in  £.  and  M.  and  Roh.      Roh, 

%  or  tie  remainder  of  the  fee  simple,        \9f  ^  issues,  not  in  L.  and  M. 
not  inL.  and  M.  or  Roh.  or  Roh. 

4-  S^c.  not  in  L.  and  M.  or  Roh. 


224. b.  225.a.]  Of  Estates        L.3.  C.  5.  Sect  364. 


Sect.  364. 

jiLSOa  man  may  give  lands  in  tail  ^on  such  condition,  that  if  the 
tenant  in  tail  or  his  heirs  alien  in  fee  or  in  tail,  or  for  term  of 
another  man's  life,  Sfc.  and  also  that  if  all  the  issue  comming  of  the  tenant 
in  tail  be  dead  without  issue,  that  then  it  shall  be  lawfulljor  the  donor 
and  for  his  heirs  to  enter,  Sfc.  And  by  this  way  the  right  of  the  tail 
(le  droit  ||  de  le  taile)  may  be  saved  after  discontinuance  (apres  If  discon- 
tinuance), to  the  issue  in  tail,  if  tliere  be  any  (si  ascun  4-  y  soit);  so  as 
by  way  of  entry  of  the  donor  or  of  his  heirs,  the  tail  shall  not  be  de-" 
fiattaby  such  condition :  +-  Quaere  hoc.  Jnd  yet  if  the  tenant  in  tail 
in  this  case,  or  his  heirs,  make  any  discontinuance,  he  in  the  reversion  or 
his  heirs,  after  that  the  tail  is  determined  for  drfault  of  issue,  S^c.  may 
enter  into  the  land  by  force  of  the  same  condition,  and  snail  not  be  com- 
pelled (et  ne  serront  my  §  cobert)  to  sue  a  writ  of  formedon  in  the 
reverter. 

91  H.7.  II.        ^^  J  LIEN,  Sfc.  and  also  \f  all  the  issue  be  dead,  S^c"     Note, 

(1  Hep.  16.04.)  Littleton  purposely  made  parcell  of  the  condition  in  the  co- 

pulative, that  the  tenant  in  tail  should  alien,  &c.  For  if  a  gifl  in 
tail  be  made  to  a  man  and  to  the  heirs  of  his  body,  and  if  he  die 
without  heirs  of  his  body,  that  then  the  donor  and  his  heirs  shall 

(Djer 343.  b.)    re-enter,  this  is  a  voyd  condition;  for  when  the  issues  fail,  the 

estate  determineth  by  the  expresse  limitation,  and  consequently 
the  adding  of  the  condition  to  defeat  that  which  is  determined 
by  the  limitation  of  the  estate,  is  void  (1),  and  in  that  case  the 
wife  of  the  donee  shall  be  endowed,  Ac.  And  therefore  LiUleton 
to  make  the  condition  good,  added  an  alienation,  which  amounted 
to  a  wrong,  and  he  restrained  not  the  alienation  only,  (for  then 
presently  upon  the  alienation  the  donor,  &c.  might  re- 
enter, and  defeat  the  estate  tail)  qcj*  but  added,  and  r2257l 
die  without  issue,  to  the  end  that  the  right  of  the  estate  I  ^  'J 
in  tail  might  be  preserved,  and  not  defeated  by  the 
condition,  but  might  be  recovered  again  by  the  issue  in  tail  ia 
Bijbrmedon. 

(Mo.  39.)  And  Littleton  expressly  saith,  that  the   donor  and  his  heirs 

after  the  discontinuance,  and  after  that  the  estate  tail  is  deter- 
mined, may  re-enter,  which  is  the  intention  and  true  meaning  of 
Littleton  in  tliis  place.     And  where  it  is  said  in  this  section 

(quicre 

I  de — en  in  L,  and  M.  and  Roh.  -«-  Qiuere  hoc,  not  in  L.  and  M.  or 

%  tiel  added  in  L,  and  M.  and  Roh.  Roh. 

+  issue  added  in  L.  and  M.  and  §  cohert — arte  in  L.  and  M,  and 

Roh.  Roh. 


(1)  See  Boraston's  case,  3  Rep.  19.  Webb  v.  Hearing,  Cro.  Ja.  41G.  Kin^ 
V.  Rumball,  Cro.  Ja.  448.  Chadock  v.  Cowley,  ibid.  695.  Fortescue  v.  Abbott, 
Poll.  479,  and  Sir  Thomas  Jones,  79;  and  Goodtitlc  v.  Whitby,  1  Burr.  228. 
See  also  1  P,  W.  170, — and  Mr.  Feame's  Essay  an  Contingent  Rc»uiinders, 
p.  241.6th  ed. 


L..3.  C5.  Sect  $6$.        upon  Condition.  [225.  a. 

{quitre  hoc  J,  this  is  added  by  some  that  understood  not  this 
case,  and  is  not  in  the  original!.    • 

Note,  that  in  a  condition  consisting  of  divers  parts  in  the  con-  (Sid.  437. 

junctivey  as  here  in  the  case  of  L&leton,  both  parts  must  be  ^  ^P-  ^5-  b.) 

performed^  according  to  the  old  rule,  [a]  Si  plures  conditioner  [a]  Bnctonlib. 

cscripiiejiterunt  donationi  conjuncHm^  omnibus  est  parendunif  et  ad  ^'  ^o*  >9-    Vide 

foeriiatem  eoptdativi  requiritur  quod  utraquc  pars  sit  vera.    But  w-^^J^i^?'"* 

otherwise  it  is  when  the  condition  is  in  the  disjunctive  (1),  for  the  ^^^  107  HT"^ 

same  author  in  that  case  saith,  Si  divisim,  cuilibet  vel  aUtri  eorum  FuimenWs 

satis  est  obtemperare*    Et  in  tUsjunctivis  st^fffcit  alteram  partem  case.    Bnetoti 

esse  veram.    What  then  if  the  condition  or  limitation  be  Doth  in  ?^l!"l*™* 

the  conjunctive  and  disjunctive :  As  if  a  man  make  a  lease  to  siS*''"^?i^■^^ 

the  husband  and  wife,  for  the  term  of  one  and  twenty  years,  judged  inOMA- 

if  the  husband  and  wife  or  any  child  between  them  so  long  shall  muni  Banco, 

live,  and  then  the  wife  dyeth  without  issue;  shall  the  lease  de-  Puch.  aoEUs, 

termin,  or  continue  during  the  life  of  the  husband?    And  the  S^S^**^^"^  ' 

answer  is,  that  it  shall  continue,  for  the  disjunctive  referreth  to  q^q].  ^n^ 

the  whole,  and  disjoyneth  not  only  the  latter  part,  as  to  the  child,  Trapennie's 

but  also  to  the  baron  and  feme^  so.  as  the  sense  is,  if  the  baron,'  case, 

fem,  or  any  child  shall  so  lone  live.  (5  R^P-  "«•)  " 

«[6]  And  so  it  is  if  an  use  be  limited  to  certain  persons,  imtill  [6]  HMl  35 

f •  shall  come  from  beyond  sea,  and  attain  unto  his  full  age,  or  ^<s*  en  tra 


dye,  if  he  doth  come  from  beyond  sea  or  attain  to  his  fufi  age,  ^*^^J!S 
the  use  doth  cease.  dali?^^ 

George  Vauz  to  adjudged  in  the  King*!  BcBdi. 


Sect.  365. 

yj  LSO  a  man  cannot  plead  in  any  action,  that  an  estate  was  made  in 
fee,  or  in  fee  tayl^  or  for  term  of  life,  vpon  condition,  if  he  doth 
not  vouch  a  record  of  this,  or  shew  a  writing  under  seal,  proving  the 
same  condition  (home  ne  poit  pleder  en  ascun  action,  que  estate  fuit  fait 
en  fee,  ou  en  fee  taile,  ou  pur  terme  de  vie,  sur  condition,  fs'il  ne 
voQcha  an  record  dc  ceo,  ou  monstra  un  escript  south  scale,  provant 
mesme  la  condition).  For  it  is  a  common  learning,  that  a  man  by  plea 
thall  not  defeat  any  estate  of  freehold  by  force  of  any  such  condition, 
unless  he  sheweth  the  proof  of  the  condition  in  writing,  S^c.  unless  it  be 
in  some  special  cases,  oj-c.  But  of  chattels  real,  as  of  a  lease  for  years, 
cr  of  grants  of  wards  made  by  gardians  in  chivalrie,  and  such  like,  S^c.  a 
num  may  plead  that  such  leases  or  grants  were  made  upon  condition,  8fc. 
without  shewing  any  writing  of  the  conditions  So  in  the  same  manner 
a  man  may  do  of  gifts  and  grants  of  chattels  personals,  and  of  contracts 
personals,  S^c. 

''IN 

t  que  tdded  in  L.  and  M.  and  Roh. 


f  1)  If  the  condition  of  the  obligation  be  in  the  disjunctive,  and  give  the 
•bhgor  liberty  to  do  one  thing  or  another,  at  his  election,  and  one  of  the  things 
becomes  impossible,  the  obligation  in  some  cases  will  be  saved.  See  the  dis- 
tinctions talen  in  Eaton  &  Monox  v.  Lauehter,  Cro.  Eliz.  398.  Baker  r. 
lIorecomb>  ibid.  864.  Basket  v.  Basket,  2  Mod.  soa— Ant.  i45.-»[Note  135.] 


32o.  a-  225.  b.]  Of  Estates      L.  3.  C.5.  Sect.  365. 

39  £.  3.  aa.  <'  JN  any  acUanr    Be  the  action  real,  personal,  or  mixt,  if 

4  £•  4-  35-  a*  a  condition  be  pleaded  to  defeat  a  freehold,  it  is  regularly 

\^^  ^^  *"*®'  ^^^  *  ^®^  ™^"^  ^®  shewed  forth  [a]  in  court  (a).     And 

6  H%.  8.  b.  the  reason  why  the  deed  shall  be  shewed  forth  to  the  court  1% 
II  H.  7. 99.  b.  for  that  to  every  deed  there  be  two  things  requisite :  the  o^ 

7  H.  6.  7.  ihat  it  be  8u£Bcient  in  law,  and  this  is  ci^ed  the  legall  part, 


ii  Aif  **i^  therefore  the  judgment  of  that  belongeth  to  the  judges  of  the 

(1  Sid!  50!)  ^^^  •  the  other  concemes  matter  of  fact,  as  sealing  and  delivery, 

[a]  lik  10.  fol.  and  this  belongs  to  the  jurors.   And  because  every  deed  ought  to 

9t. Doctor laj-  approve  itself,  and  be  proved  by  others  too;  it  must  approve 

field's  case.         itself  upon  the  shewing  of  it  forth  in  court  in  two  manners. 

7  E.  3. 67.  ^  ® 

95  £•  8* 41*     4>  ^  3-  ^^* ^^-     (J^^-  ^*  *•)     i^^  ^P-  9^) 

First,  as  to  the  composition  of  the  words,  that  it  be  sufficient 
in  law,  and  that  the  court  shall  adjudge, 
(ti  Rep.  3(7.  b.        (^  Secondly*  of  ancient  time  if  the  deed  appeared  ["22571 
iviflil'       to  be  rased  or  mterlined  in  places  materiall,  the  judges  J     k    J 
ao8  CwXitf.     ■^j"^g«^  upon  the""  v»ew,  the  deed  to  be  voyd  (1).  "* 

399.  DoctPte.  But  w  latter  time  the  judges  have  left  that  to  the  jurors  to  try 
aOb.)  whether  the  rasing  or  interlining  were  before  the  deliverie. 

(Post  «a7'  And  there  is  a  difference  between  a  rent,  and  a  re-entry ;  fcr 

aCro.  «i7.)        ^p^^^  ^  ^f^  -^^  ^^-j^  ^^  ^  \e2Ae  for  life,  a  rent  may  be  reserved 

pSt.  ^'b.*^    without   deed,  but  a  condition  with  a  re-entrie  cannot  be  re- 
338.  a.  lect.        served  in  those  cases  without  deed. 
ai4.) 

Lib.  6.  fol.  59,  «  Writing  under  sed"  Which  Littleton  intendeth  to  be  a 
63»  &c-  Pag«'«    deed  under  seal. 

auc.  6  Rep.  9,  ^^^  ^^jj  ^^  Littleton,  a  deed  under  seal.  For  though  the 
(5  Rep.  74. 76.  deed  be  inrolled,  yet  he  cannot  plead  the  inrolraent  thereof, 
10  Rep.  99.)  though  it  be  of  record.  And  though  it  be  exemplified  under 
[6]Vide39H.8.  the  great  seal,  [b]  yet  must  he  shew  forth  the  deed  itself 
lA  Patients  Br.  under  seal,  as  Littleton  here  saith,  and  not  the  exempHfica- 
18  H.  7.  12.  b.     ^j^j^  (2)f .    And  80  when  Littleton  wrote,  no  constat,  or  inspeximus, 

of  the  king's  letters  patents  were  availeiible  to  be  shewed  forth 
(9  Inst.  679.  in  court,  but  the  letters  patents  themselves  unde»  seal.  For 
5  Rep.  59,53.)    ^Q^jj  ^Yie  constat  and  inspeximus  are  but  exemplifications  of  the 

inrolment  of  the  charters,  or  letters  patents  :  and  this  appeareth 
[c]  3  6c  4  E.  6.  by  the  resolution  of  two  several!  [c]  parliaments,  one  holden  in 
*^RK*  ""^  «  third  and  fourth  year  of  king  Edivard  the  sixth,  and  tlie 

i3Bli&c»p.6.    ^^i^gj.  jj^  ^^  thirteenth  year  of  quocn  Elizabeth'     But  now  by 

those  statutes  the  exemplification  or  constat  under  the  great  seal 
of  the  inrolment  of  any  letters  patents  made  since  the  fourth  day 
of  February  anno  27  //.  8,  or  after  to  be  made,  shall  be  sufficient 
to  be  pleaded  and  shewed  forth  in  court,  as  well  against  the  king, 
as  any  other  person  by  the  patentees  themselves  ( whereof  there 

was 


(a)  See 
(1)  Til 


See  Bulst.  259.  160.     6  Mod.  237.     2  Salk.  498. 

Tis  to  be  presumed,  that  an  interliaing,  if  the  contrary  is  not  proved, 
was  made  at  the  time  of  making  the  deed.  1  Keb.  21.  Note  to  the  iiih  edit. 
On  the  rasure,  or  interlining  of  deeds,  breaking  or  defacing  tlie  seals  of  deeds, 
and  cancelling  deeds,  see  1  Wood's  Conv.  808,  809.  Com.  Dig.  Faits.  T.  1.  2, 
—and  Vin.  Abr.  Faits,  T.  U.  U.  2.  X.  X.  2.  It  is  to  be  observed,  that  the 
cancelling  of  a  deed  does  not  divest  the  estate  from  tlie  persons  in  whom  it  is 
vested  by  the  deed,    1  Rep.  in  Cha.  100,  and  Gilb.  Rep.  236— [Note  13^-] 

(  2  )  t  On  ^ving  deedi  of  bargam  and  sale  in  evidence,  see  Bull«  Ni.  Fri.  255 ; 
10  Ann.  c  18. ;  and  8  G.  2.  c.  6*  sect.  2U 


L.3.  C. 5.  Sect.  365.    upon  Condition.      [235.b.  226.  a. 

WW  tosM  doubt  [d]  conoeired  upon  the  said  stiitafd  df  E.  6^  and  [4  Djer  i  EUs, 

hy  all  and  erery  other  person  and  persons  claftmAg  by^  from,  or  ^^• 

under  them.    Which  statutes  are  general  and  benraciall,  and  (Hard.  118.) 
aspeciallj  the  act  of  13  Elix,  for  t|iEi^wtendB  fiot  only  €0  lands, 

ItMnients,  and  hereditanientt,  1)utr(taiie«erY  otlMnr  thing  whatso*  raSid.  145.) 

arer,  and  ought  to  be  favourably  «anm(ied  for  advancenietit  of  0  ^^  117.) 
Ae  remedie  and  right  of  the  subtle  (3). 

Tbe  difibrence  between  a  consttftf  irupexmusf  and  a  vidimus^ 

you  may  read  [e]  at  large  in  Page's  case.    But  inme  of  them  by  [«]  Iib.8.fi>1.8, 

urn  ought  to  be  had,  but  only  of  the  inrohneM  of  record,  and  '"  ^^^  ^'^'^ 


aeknowledged. 


Vide 
»m,  ana  p.ge'icM 

lawfully  nbinipn. 


^  Unless  it  he  in  smite  special  cases,  S^e"    Herebjr  ia  implyedy  33  £»9^  md. 
that  if  a  gardian  in  chindne  in  the  ri^  of  the  heir  entreth  fflir  j^^*    ^•ya^ 
a  ooodition  broken,  be  ^all  plead  the  state  upoti  condition  iritis*  13"^^^^ 
one  shewing  of  any  deed,  beearae  his  interest  is  created  by  tile  tit.  nMoitnnit 
law.     And  so  it  is  [J']  of  a  tenant  by  statute  merchant  or  ataf^  dei  faits  118. 
ar  tenant  by  elegit.  UV^^  R.  i.  6- 

likewise  tenant  in  dower  shall  plead  a  oonditien,  Sit,  without  ^^?^'  '^'^) 
'^ing  of  the  deed.   And  thte  reMon  of  these  Und  the  like  cases,  ^*  ^!^^^7i) 


newing  or  uie  aeeo.    Ana  me  reoBon  or  uiese  ana  lae  me  cases,  /^^  ||_^  ^ 

hf  Ibr  vrtkt  the  law  doth  create  these  estateSj  and  they  come  not  94.)^^     ' 

ki  fty  kirn  that  entred  for  the  condiCbn  broken,  so  as  they  nright  35  H.  6.  th. 

movida  for  the  shewing  of  the  deed,  but  tfiey  come  to  the  kmd  monstrMit  d«» 

By  aothoritie  of  law,  and  therefore  the  law  Will  allow  them  to  1*^'^^'^ 

plead  the  condition  without  shewing  of  h.  7  K  5:  ^ 

r^367|       [  ^*1  ^  ^^^  ^®  ^^^  ^y  *^^*^  albeit  his  estate  be  3  Hi  e.  ai. 
I  J  created  bylaw,  shall  not  plead  a  condition  to  defeat  a  33H.«.t, 

freehold  without  shewing  of  it,  because  the  deed  doth  Jj:^*  ^"Sl^ 
MMg  uDt*  him.  £4i«Jr 

A  tenant  by  the  curtesie  shall  not  [g]  plead  a  condition  ttHaiit  [g]  35H.0. 
by  his  wife,  and  a  re-entry  for  the  condition  broken  without  ubiiapn. 
mewing  the  deed ;  for  albeit  his  estate  be  created  by  law,  yet  the 
law  presumeth  that  he  had  the  possession  of  the  deeds  and 
eridences  belonging  to  his  wife. 

[A]  But  lessees  for  years,  and  all  others  that  claim  by  any  P|]  14  H.  8. 8. 
conyeyance  from  the  party,  or  justifie  as  servant  by  command-  ^  ^^  14^* 
ment,  &c.  must  shew  the  deed.  (*o««P-»«.93.) 

[i]  R.  brought  an  ejectionefrrmm  against  R»  £or  ejectuig  hkn  [Q  44  2. 3.  aa. 
oat  of  the  manner  of  Z>.  which  he  hdd  for  temi  of  yean  of  the 
dgaSm  of  C^-^E.  the  defendant  pleaded  that  Bi  gare  the  said 
OMUlBar  to  P.  and  Katherine  his  wife  in  tail,  who  bad  issue  £»  (6  Bep.  38.) 
the  defendant,  and  after  the  donees  infeo&d  C.  of  the  maimor^ 
ujpoD  jSondition  that  he  should  demise  the  mannorjEbr  jrears  U^JKp 
the  plaintiff,  the  remainder  to  the  husband  and  to  the  wifie^  &c. 
C.  Old  demise  the  land  to  R.  the  plaintiff" fo,r  vearsL  but.k^pt 


tQe  reversion  to  himself,  i^herefore  Katherine  met  the  decease  rCro.Car.^i^ 
of  her  husband'  entred  iipbn  die  plaintiff,  &t:  for  the  cfo6diti6n  ^  ?^  ^s 
broken,  and  died;  after  whose  decease  die  laild  descendkl' to  JS.  ^?^^|!?' 
tHa  issue  in  tail,  cVc.  now  defendant,  judgment  upon  action,  ^Itred'i^ 
ezcepdon  was  taJcen  against  this  plea^  because  E.  the  defendant 
maintained  his  entry  by  Force  of  a  condition  broken,  and  shewed 
finrth  no  deed,  and  the  plea  was  ruled  to  be  good,  because  the 


(3)  Seealflo  97  Elis.  s^  and  BuU«  NL  Fri  926. 


226.  a.]  Of  Estates      L.  3.  C.  5.  Sect.  360, 

tfaiDff  was  executed,  and  therefore  he  need  not  shew  forth  the 

dee£    Nata^  the  defendant  being  issue  in  tail  was  remitted  to 

die  estate  tail  (i). 

11  Ed.  3.  tit  In  a  pracipe  quod  reddat  against  S,  who  pleaded  that  R.  was 

Monstnof  des     geised,  and  infeofPed  him  in  mortga^  upon  condition  of  pajment 

^^*£^^^  of  certain  money  at  a  day,  and  said  that  R»  paid  the  money  at 

the  day,  and  entred  judgment  of  the  writ :  exception  was  takes 
to  this  plea,  for  that  he  shewed  forth  no  deed  of  the  condition, 
and  it  was  ruled  that  he  need  not  shew  forth  the  deed  for  two 
causes,  i.  That  he  ought  not  to  shew  any  deed  to  the  deman- 
(Cro.Car.37s.}  dant,  because  the  demandant  is  a  stranger,    s.  It  might  be  when 

jR.  paid  the  money,  and  the  condition  performed,  that  the  deed 

was  rebailed  to  R.  and  thereupon  the  plea  was  adjudged  good, 

and  the  writ  abated. 

If  land  be  mortgaged  upon  condition,  and  the  mortgagee  letteth 

45l^3.8.b.       iiie  lands  for  years,  reserving  a  rent,  the  condition  is  performed, 

^f^^  the  morgagor  re-enters,  in  an  action  of  debt  brought  for  the  rent 

the  lessee  shall  plead  the  condition  and  the  re-entry  without 

shewing  forth  any  deed. 

ioH.4.9.b.  In  an  assise  the  tenant  pleads  a  feoffinent  of  the  ancesM>r  of 

43  £.3..  Vide     the  plaintiff  unto  him,  dec.  the  plaintiff  saith  that  the  feoffinent 

1?^?'  JV        was  upon  condition,  &c  and  that  the  condition  was  broken,  and 

pleads  a  re-entry,  and  that  the  tenant  entred  and  took  -away 
the  chest  in  which  the  deed  was,  and  yet  detaineth  the  same,  tha 
plaintiff  shall  not  in  this  case  be  enforced  to  shew  the  deed. 
laE.  1.  Feoff-  If  a  woman  eive  lands  to  a  man  and  his  heirs  by  deed  or. 
meuts&Fdtt  without  generally,  she  may  in  pleading  aver  the  same  to  be 
lot^b.  13R.9.  ^^^  matrimonii  jpnelocutif  albeit  she  hath  nothing  in  writing  to 
Moostrani  dea  prove  the  Same,  the  reason  whereof  see  Sect.  330. 
£uts  165. 

4  £-4.  36.«cc-         «  But  ofchattds  reed,  as  of  a  lease  for  years,  Sfc*'     This  i$ 
6H.7:8.  apparent. 

9  £.  4. 16,  s6.    14  H.  8.  as.  b.    (Doc.'Pb.  51 .)    (See  PIo.  93.  a),    (x  Roll.  Abr.  413.) 


Sect.  366. 

jdLSO  plbtit  a  man  cannot  in  any  action  plead   a  condition  uohich 

touchethf  ^  doncemes  a  freehold,  wUhout  shewing  vcriting  of  thi$,  a» 

is  aforesaid,  ^et  a  man  may  he  aided  upon  such  a  cdndition  by  tne  verdid 

of  12  men  taken  at  large  tn  an  assise  of  novel  disseisin^  or  in  any^thet 


another  for  terrk  of  life  wittumt  deed,  iqton  condition  to  render  to  the 
lessor  a  certain  rent,  and  for  default  of  payment  a  re-entrie,  S^c.  by  force 
whereof  the  lessee  is  seiseaas  offrediola,  and  after  the  rent  is  behind^  by 

mhick 

■  > 

*  le — per  in  L,  and  M.  and  Roh. 


I  • 


Jl )  This  is  the  reason  of  this  case,  for  nam  he  claims  above  the  condition, 
therefore  need  not  shew  the  deed.    Infra,  327.  I.   Lord  Nott.  M5S.— ' 
[Note  137.]  .  '    . 


t.  3.  C.5.  Sect.  366^     upon  Condition.     [226.  a.  226.  b* 

whkh  the  lessor  entereth  into  the  land,  and  after  the  lessee  arraine  an 
QMme  of  novel  disseisin  of  the  land  against  the  lessor^  who  pleads  that  hi 
did  no  wrong  nor  disseisin^  and  upon  this  the  assise  is  taken ;  in  this  case 
the  recognitors  of  the  assise  may  say  and  render  to  the  justices  their  verdict 
at  large  upon  the  whole  matter,  as  to  say,  that  the  defendant  was  seised  ^ 
the  land  in  his  demesne  as  of  fee,  and  so  seised,  let  the  same  land  to  the 
plaintife  for  terme  of  his  life,  rendring  to  the  lessor  such  a  yearely  rent 
pauabie  at  such  a  Jeast,  8^c.  upon  such  condition,  that  if  the  rent  were 
behinde  at  any  such  feast  at  which  it  ou^ht  to  bee  paid  (aue  si  le  rent  fuit 
aderere  a  ascun  tiel  feast f  a  que  doit  estre  paie),  then  it  should  bee 
lawfull  for  the  lessor  to  enter,  6fc.  by  force  of  which  lease  the  plaintife 
WMs  seised  in  his  demesne  as  of  freehold,  and  that  afterwards  the  rent  was 
behinde  at  such  a  feast,  S^c.  (et  que  puis  apres  le  rent  fuit  aderer.e  a  tie! 
feast,  j:  See.)  by  which  the  lessor  entred  into  the  land  upon  the  possession  cf 
the  lessee,  and  prayed  the  discretion  of  the  justices,  if  this  bee  a  disseisin 
done  to  the  plaintife  or  not;  tlienjor  that  it  appeareth  to  the  justices 
(8  donque  per  ceo  que  appieri  a  les  justices),  that  this  was  no  disseisin  to 
tU  plaint fe,  insomuch  as  the  entrie  of  the  lessor  was  congeable  on  him, 
the  justices  ought  to  give  judgement  that  the  plaintife  shall  not  take  any 
thing  by  his  writ  of  assise.  And  so  in  such  case  the  lessor  shall  bee  aided, 
smdyet  no  writing  was  ever  made  of  the  condition.  For  as  welt  as  the 
jurors  may  have  conusance  of  the  lease,  they  also  as  well  may  have  conu» 
sance  of  the  condition  which  was  declared  and  rehearsed  upon  the  lease 
(Car  cibien  que  les  jurors  poient  aver  conusance  de  le  llease,  auxy 
bien  'ils  poient ,  aver  conusance  de  le  condition  que  fuit  declare  & 
rehearse  sur  le  leas.) 

«  T/TERDICT  of  12  men (2)."    Veredictum,  quasi  dictum  veri-  (P&it  asS-  b.     . 

tatisy  as  judicium  est  quasi  juris  dictum,    Et  sicut  ad  ques"  j^i^^'X 

iionem  juris,' nan  respondent  juratores  sedjudices:  sic  ad  quastionem  j^j,*   '  ^  J^' 

facti  non  respondent  judices  sed  juratores.     For  jurors  are  to  try  Lib.  11.  fo.  10. 

the  fact,  and  the  judges  ought  to  judge  according  to  (Plo.93.  a  Inst 

r2267l  ^®  ^^  ^^^  riseth  upon  the  fact,  for  {^  ex  facto  jus  425.  ^R*^ 

I     b.  J  ^^^^^'  698,699.700. 

711.  717.  745.    Hob.  117,     4  Rep.  65,  b.    Cro.  £1.  699.      1  Sid.  37.  191.  194.  203, 
9  Rep.  67  b. 

"  Taken  at  large,**  Tliere  be  two  kindes  of  verdicts ;  viz,  one  (9  ^P- 1^»  »3-) 
general!,  and  another  at  large  or  especiall.  As  in  an  assise  of 
n^nd  disseisin^  brought  by  A,  against  B,  the  plaintife  makes  his 
plaint,  Cttwd  B.  disseisivit  eum  de  20  acris  terra  cum  pertinentiis ; 
the  tenant  pleades.  Quod  ipse  nullam  injuriam  seu  disseisinam 
jsrtefato  A^  inde  fecit,  Sfc,  The  recognitors  of  the  assise  doe  finde, 
Quod  predict.  A,  injusti  Sf  sine  judicio  disseisivit  predict,  B. 
deprcedict.  20  acris  terrce  cum  pertinent* ,  Sfc.     This  is  a  generall 

verdict. 

t  a  not  in  L,  and  M.  or  Roh.  §  lease,  auxy  bien  ils  poient  aver 

j  An  added  L.  and  M,  and  Roh,         conusance  de  le,  not  in  L,  and  M,  or 
II  Et  added  in  L.  and  M,  and  Roh,       Roh. 


(2)  SeeBaconAbr.  vol.  5.  281.  Vin.  vol.  21.  373.  Com.  Dig.  Abatement, 
(I.  34-)  Amendment,  (P.)  Appeals,  (G..14.)  Estoppel,  (E.  10.)  Evidence 
CA.  5.)   Pleader,  (C.  87.  E.  38.  R.  13.  S.  1.)   Prerogative,  (D.  jG.) 

\qu  II.  Q 


226.  b.  227.  a.]  Of  Estates        L.  3.  C.  5.  Sect  SGS. 

verdict.  The  like  law  it  is  if  they  finde  it  n^atiTelj.  AnA 
(Pb.93. a.)  Littleton  here  putteth  a  case  of  a  verdict  at  large,  or  a  specidl 
(Foit.  327,328.)  verdict ;  and  it  is  therefore  called  a  speciall  verdict,  or  a  verdict 

at  large,  because  they  finde  the  spectall  matter  at  large,  and 

leave  the  judgement  of  law  thereupon  to  the  court,  of  whicjb 

]  Trio.  33 £.1.    kinde  of  verdict  it  is  said,  [/]  Omnis  condusio  bom  Sf  verijudidi 

w***?  i\SL      ^q^^T  ex  bonis  Sf  xjeris  pramims  et  didis  juratorum. 

iiott.iniiieiaar.       ^^^  though  Littleton  here  puts  his  case  of  a  verdict  at  large 

upon  a  generall  issue  (which  in  the  case  he  putts,  it  was  neccctiry 

for  the  tenant  to  pleade)  yet  when  issue  is  joyned  upon  sotne 

speciall  point,  the  jury,  as  shall  be  said  hereafter  in  this  sectioi^ 

may  finde  the  special  matter  if  it  be  doubtfVill  in  law,  for  aa 

much  doubt  may  arise  upon  one  point  upon  the  speciall  israe  aa 

4g  Ais.  31.         upon  the  generall  issue.    And  as  a  speciall  verdict  may 

^"^'^  ^'      ^®  found  in  Comkaon  |^  Pleas,  so  may  it  also  bee  ^2271 

164.16^3 E^  found  in  Pleas  of  the  Crowne,  or  criminal  causes  that  I     .    *| 

ooron.  384. 386,  i*i>  i_  L.   ft*    J 

387.  44  £.3. 44.  coDceme  life  or  member. 

41  £.3.  CoroD.  451.    (Cro.  Elis.  474.    Ib.471.  1 13.  1 14.  653.    6  Bep.46.  b. 

40  £.3.  15.  A  verdict  finding  matter  incertainely  or  ambiguously  is  in- 

30  £.3.  amend-  sufficient,  and  no  judgement  shall  be  given  thereupon ;  as  if  a& 

i?£'^^4Q.  executor  plead  pleinment  admifiutrey  and  issue  is  joyned  tfaeie- 

in  Ceuavh!  upon,  and  the  jury  finde  that  the  defendant  have  goods  witfayt 

30  £.  3.  33.  his  hands  to  be  administred,  but  finde  not  to  what  value,  this  ia 

7  R  4. 39.  inoertaine,  and  therefore  insufficient. 

(8  ^.  65.)  ^  verdict  that  finds  part  of  the  issue,  and  finding  nothing  for 

18  £.3.48!.  the  residue,  this  is  insufficient  for  the  whole,  because  they  nave 

33  £.  3. 1.  ^^^  XT\%di  the  whole  issue  wherewith  they  are  charged.     As  if  aa 

18  £.  3. 56.  information  of  intrusion  bee  brought  against  one  for  intruding 

15  £.3.  into  a  mesuage,  and  100  acres  of  land,  upon  the  generall  issve 

s^hTsT*'  *?  J""^'  ^"^®  against  the  defendant  for  toe  land,  but  saith  no* 

7H.  6*5.  thing  for  the  house,  this  is  insufficient  for  the  whole,  and  so  was 

7  E.  4.  34.  it  twice  adjudged,     [m]  But  if  the  jury  give  a  verdict  of  the 

28  H.  6.  10.  whole  issue,  and  of  more,  &c.  that  which  is  more  is  surplusage,  and 

l^"^i/Th^'  ®^^^'  "^^  [fl]  stay  judgement;  for  Utile  per  inutile  non  vitiatuvy 

•-2 J     10  Rep  ^^'  necessary  incidents  required  by  law  the  jury  may  finde. 

1 19.  Hob.  64.  6  Rep.  47.  1  Roll.  Abr.  70a.  706.  Dver  346.  b.  300  b.  Post.  303.  a.  b. 
Doctr.  Pla.  388,  389.  Hob.  54.  Cro.  El.  174.  3  Roll.  Abr.  708.  Hob.  18.  9  Ecp. 
67.  b.   112.     4  Rep.  65.     Ant.  114.  b.     Cro.  El.  no.     10  Rep.  97.  b.)  [m]  Uil. 

35  Eliz.  in  a  writ  of  error  betweene  Brace  and  the  Queene  in  the  Exchequer  chamber, 
Mich.  38  &  39  Eliz.  inter  Goinersal  ££  Gomertal  in  account  in  the  King's  bench, 
[tt]  32  E.  3.  Cessavit,  25.  Vide  Sect.  484,  485.  (Post.  382.)  Vid.  Sect.58.  13  E.  3. 
garr,  a6.     15  E.  3.     Ass.  32a.     17  E.  3.  6.     18  Ass.  3.     35  Ass.  8. 

If  the  matter  and  substance  of  the  issue  bee  found,  it  is  suffi- 
cient, as  Littleton  himselfe  sayeth  hereafter. 

Estoppells  which  bind  tlie  interest  of  tlie  land,  as  the  taking 

of  a  lease  of  a  man*s  owne  land  by  deed  indented,  and  the  like* 

being  specially  found  by  the  jurie,  the  court  ought  to  judge 

according  to  the  speciall  matter ;  for  albeit  estoppels  regularly 

must  be  pleaded  and  relied  upon  by  an  apt  conclusion,  and  the 

jury  is  swome  ad  veritateni  dicendamy  yet  when  they  finde  wn- 

iatemjacti,  they  pursue  well  their  oath,  and  the  court  ought  to 

[b]  1  H.  4. 6.  b.    adjudge  according  to  law.     [^]  So  may  the  jurie  find  a  warrantie 

37  H.  8.  22.  b.     being  given  in  evidence,  though  it  be  not  pleaded,  because  it 

Lib. 4Jo^rn'      bindeth  the  right,  unlesse  it  be  in  a  writ  of  right,  when  die  mifc 

Rawlioi'  case,     ^^  joyned  upon  the  meere  right, 

fie  ibid.  Pledol's  case.  Hil.  31  EUr.  betweene  Sutton  and  Dicons  in  the  Common  Place, 
the  ca«e  of  the  lease  for  yearcs  by  deed  indented.  34  E.  3.  Droit.  89.  (Post.  353. 
Ant.  47.  b.    Vqc.  Pla.  164.    Post.  383.    Cro.  El.  141.) 

After 


h.  3.  G.  5.  Sect.  366.     upon  ConditioD.  [227.  b. 

[^7^1       r^3  fO'  After  the  verdict  recorded  the  jury  cannot  M7R.Q. 

L    J  vary  from  it,  but  before  it  be  recorded  they  may  vary  Sf^S*'  *^* 

■  °'  "7  from  the  first  offer  of  their  verdiqt,  and  Aat  verdict  STn'^ST 

which  is  recorded  shall  stand :  also  they  may  vaty  from  a  privy  n  h.  4. 3. 

verdict.  so  Am.  13. 

An  issue  found  by  verdict  shall  alway^s  be  intended  true  untill  ^^  ^^*'  i^* 

it  be  reversed  by  attaint,  and  thereupon  upon  the  attaint  no  ^\f^'^^' 

tupersedeas  is  grantable  by  law.  PmcIk  ^uH. 8. 

If  the'jurie  after  their  evidence  given  imto  them  at  the  barre,  of  the  npdrtof  ■ 

doe  at  their  owne  charges  eat  or  drinke  either  before  or  after  Justice  Spilmia . 

thcqr  be  agreed  on  their  verdict,  it  is  finable,  biit  it  shall  not  avoid  ^  the  King's 

the  verdict :  but  if  before  they  be  agreed  on  their  verdict,  they  ff  h  ^  ,- 

eate  or  drinke  at  the  charge  of  the  plaintife,  if  the  verdict  be  35  H.  6. 

given  for  him,  it  shall  avoid  the  veroict :  but  if  it  be  given  for  ExAxnin.  17. 

Uie  defendant,  it  shall  not  avoid  it,  4*  ^^  ^  conv€rso.    [a]  But  if  99^.8.37. 


after  riiey  be  agreed  on  their  verdict  Uie;^  eat  or  drinke  at  the  ^*  ^°1'  ***'^ 
chari^e  of  him  for  whom  they  do  p^e>  it  shall  pot  avoid  the  ^tsEli^'ia 
verdict.  14  h.  7. 1. 

80  H.  7.  3.  [cI]  Poach.  6  £.  6.  in  the  Common  Place. 

[e]  If  the  plaintife  after  evidence  given,  and  the  jury  departed  [4  u  H.  4.  i(^ 
firmn  the  barre,  or  any  for  him,  do  deliver  any  letter  from  the   17-    3  Mar. 
plamtifb  to  any  of  the  jurr  concerning  the  matter  in  issue,  or  any  yj^'xHer  qM 
endence,  or  any  escrowiei  tomchihg  the  matter  in  issaey  whicft;  g^pn. 
w«s  not'  ffiven  in  evidence,  it  shall  $cmd  the  terdict,  if  it  be  ifound'  (3  Roll  Abr. 
Ibr  the  ptaintii^^  but  not  if  it  be  found  for  the  defauiant^  S^Hci  7i3-  B14. 
c0flMprA>.    But  if  Uie  jury  carlry  away  any  writing  unsealed,  wfaicb  cJTjm?  13 1 


giiren  in  evidence  in  open  comrt,  this  shaH  not  avoid  their  sid.335.) 
vtrdict,  albeit  they  should  not  have  canyed  it  with  thlam^  Pasch.  6K  6. 

By  the  law  of  England  a  jury,  after  th^ir  evidence  given  upon  «bi  supra. 
tteiaKie,  ought  to  be  kept  together  in  some  coBveiiicnt  pkto,  ^^^j^J^ 
Without  meat  or  drinke,  fire  or  candle,  which  9ome  booket  71TW15  jis.) 
If]  call  an  imprisonment,  and  without  speech  with  any,  unlesse  [/i34£.3.76. 
it  be  the  bailife,  and  with  him  onely  if  they  be  agreed.     After  (1  Cro.  Jac 
they  be  agreed  they  may  in  causes  between  party  and  par^  give   *4>'  6»6-) 
a  verdict,  and  if  the  court  be  risen,  give  a  privy  veroict  before 
any  of  the  judges  of  the  court,  and  then -they  may  eat  and  drinkd, 
aaa>the  next  morning  in  open  court  they  may  either  affirme  or 
altW' their  pi^  verdict,  and  that  which  is  given  in  court  shall 
stand.     But  in  criminall  cases  of  life  or  member,  the  jury  can. 

give  no  privy  verdict,  but  they  must  give  it  openly  in  court.  And 
ereby  appearedv  another  division  of  verdicts,  v&e.  a  publique 
verdict  openly  given  in  court,  and  a  privy  verdict  given  out  of 
the  court  before  any  of  the  judges,  as<is  aforesaldi 

A  jury  swome  and  charged  m  case  of  life  or  member,  cannot  *!  ^-  3*  i^- 
be  discharged  by  the  court  or  any  other,  but  they  ought  to  give  IrL*??*) 
a  verdict.     And  the  king  cannot  be  non-suit,  .for  he  is  in  judge- 
ment of  law  ever  present  in  court :  but  a  common  person  may 
be  nonsuit. 

**  Iri  an  assise  of  novd  disseisin,  or  in  ani^  o(her  adionf  Sfc,^  w.  s.  cap,  30^ 

Here  it  is  to  bee  objerved,  that  a  speciall  verdict,  ot' at  large,  7^4.11. 

may  be  given  in  any  action,  and  upon  any  issue,  be  the  issue  ^  ^  4-'*9.- 

general!  or  speciall :  and  ^beit  there  be  some  contrary  opinions  ^^ij^'g'^V 

nt  oflr  bookes,  yet  the  law  is  now  settled  In  this  point  stt^x.  Br.  85. 

1 1  £U<.  Dier  383,  3B4.  3  £.  3.  Itinefer  North.  984.  386.  43  Ass. '31.  36  H.  6.  5. 
44  £.  3.  44.  F.  tit.  Coroo.  94.  44  Ass.  17.  45  £•  3«  00.  PI.  Com.  93.  9  H.  7.  3. 
Vide  Ub.  9.  13, 13,  Dowman's  case.  And  see  there  aiany  other  authorities.  31  Ast. 
pi.  31.     10  II.  4.  9. 

Q  2  «  J5y 


227.b.'228.a.]  Of  Estates        L.  3.  C.  5.  Sect.  367. 

"  By  xvhich  the  lessor  entereth*^    Here  it  appeareth  that  the 

condition  is  executed  by  re-entry,  and  yet  the  lessor  after  his 

re-entry  shall  not,  by  the  opinion  o^  Littleton^  plead  the  condition 

without  shewing  the  deed,  oecause  he  was  party  and  privy  to  the 

condition,  for  the  parties  must  shew  forth  the  deea,  unlesse  it 

be  by  the  act  and  wrone  of  his  adversary,  as  hath  beene  said ; 

[m]  See  more       [m]  but  an  estranger  which  is  not  privie  to  the  condition,  nor 

before  in  this       claimeth  under  the  same,  as  in  the  cases  abovesaid  appeareth, 

•e^^YsiTaeo.  ^^^  ^^^  ^^^  ^^  condition  is  executed  in  pleading  be  inforced 

6  Rep.  33.)         to  shew  forth  the  deed ;  and  by  this  diversitie  all  the  bookes  and 

authorities  in  law  which  seemc  to  be  at  variance  are  reconciled* 
See  also  for  this  matter  the  section  next  following. 

10  Ass.  p.  9.  "  '^^^  recognitors  of  the  assise  may  say^  Sfc*'  Here  it  ap- 
«i  Ass.  q8.  peareth  that  the  jurors  may  finde  the  fact,  albeit  the  deed  be  not 
17  Ass.  ao.  shewed  in  evidence,  and  the  rather  for  that  the  condition  upon 
3^  x"**^^'  ^^c  livery  (as  hath  beene  said)  is  good,  albeit  there  be  no  deed 
^  E^^.^'is.  at  all. 

44  £.  3.  33.      10  H.  4.  9.     7  H.  5.  5.     9  £.  4-  2^'      ^8  £•  4*  13.      15  £.  4.  16,  17. 

11  H.  7.  aa.     (AnL  335.    Cro.  Jac.  336.) 


'^  And  prayed  the  discretion  of  the  justices.*  That  is  to  say, 
they  (having  declared  the  speciall  matter)  pray  the  discretion  of 
the  justices ;  which  is  as  much  to  say,  as,  that  they  would  dis- 
ceme  what  the  law  adjudgeth  thereupon,  whether  for  the  de- 
mandant, or  for  the  tenant ;  for  as  by  the  authoritie  o^LittkUm, 
discretio  est  discemere  per  leseniy  quid  sit  jttstum^  that  is,  to  dis- 
cernc  by  the  right  line  of  Taw,  and  not  by  the  crooked  cord  of 
private  opinion,  which  the  vulgar  call  discretion :  Si  etjure  dis» 
lib.  10,  fo.4,  cedaSf  vagus  eris,  Sf  erunt  omnia  omnibus  incerta:  and  therefore 
case  do  Sewen.    commissions  that  authorise  any  to  proceed,  secundam  sanas  dis* 

cretiones  x)estras,  is  as  much  to  say,  as,  secundum  legem  Sf  consue^ 
tudinem  Anglia. 

"  For  as  toell  as  the  jurors  may  have  conusance,  Sfc.**  Hereby 
it  appeareth  that  they  that  have  conusance  of  any  thing,  are 
to  have  conusance  also  of  all  incidents  and  dependants  there- 
upon, for  an  incident  is  a  thing  necessarily  depending  upon 
another. 
1  £.3. 17,  in  0:;}'  If  a  deed  be  made  and  dated  in  a  forraine  kin^-  1^2871 

Gracje's  case,      dome,  of  lands  within  England,  yet  if  liverie  and  seism  [    «    J 

be  made,  secundum  formam  cartce^  the  land  shall  ^passe, 
for  it  passeth  by  the  liverie. 


Sect.  367. 

TN  the  same  manner  it  is  of  afeoffement  infee^  or  a  gift  in  taile,  ttpon 

condition^  althoi^h  no  writing  were  ever  made  of  it  *.    And  as  tt  i$ 

sayd  of  a  verdict  at  large  in  an  assise,  Sfc.  in  the  same  manner  it  is  of  A 

writ  ofentrie  founded  up9n  a  disseisin ;  and  in  all  other  actions  where  the 

justices  will  take  the  verdict  at  large,  t/iere  where  such  verdict  at  large  is 

made,  the  manner  of  the  whole  entrie  is  put  in  the  issue  (et  en  touts 

auters 

*  4^.  in  L.  and  M.  and  Roh. 


L,3,  C,5.  Sect. 368, 369.  upon. Condition.  [223.a.  228.h. 

aoters  actions  9u  les  justices  voylent  prender  le  verdict  a  large^  yt  la 
oa.  tiel  verdict  a  large  est  fait^  la  mann^  del  entrie  entire  est  mis  en 

A  ND   it  is  to  be  observed,   that  the  court  cannot  refuse  a 
speciall  verdict,  if  it  bee  pertinent  to  the  matter  put  in  issue. 
See  tne  section  next  preceding. 

"  Verdict  at  large.**    It  is  called  a  verdict  at  large  because  it  (9  Rrp.  13.) 
findeth  the  matter  at  large,  and  leaves  it  to  the  judgement  of  the  ^^^  ^^^  Section 
court:  or  it  is  called  a  special  verdict^  because  it  findeth  the  ^ext following. 
speciall  matter,  &c.     So  as  hereby  it  appeareth,  that  a  verdict  ]^x.  aa6./  * 
(as  hath  beene  said )  is  two  fold,  viz.  a  verdict  at  large,  or  a  spe- 
ciall verdict,  (which  is  all  one)  whereof  Littleton  here  speaketh; 
and  a  gencrall  verdict  that  is  generally  found  according  to  tlie 
issue,  as  if  the  issue  be  not  guilty,  to  finde  the  partie  guiltie  or 
not  guiltie  generally,  Sf  sic  de  cceteris.     There  is  also  a  verdict  See  the  next 
givtn  in  open  court,  and  a  privy  verdict  given  out  of  court  preceding 
before  any  of  the  judges  of  the  court,  so  called  because  it  ought  •cc^ion. 
to  bee  kept  secret  and  privie  from  each  of  the  parties,  before  it  be 
affirmed  in  court. 

Sect.  368. 

y^LSO  in  suck  case  where  the  enquest  may  give  their  verdict  at  larget 
i^they  will  take  upon  them  the  knowledge  of' the  law  vpon  the  matterf 
they  may  give  their  verdict  generally,  as  is  put  in  their  charge ;  as  in  the 
case  aforesaid  they  may  well  say,  that  the  lessor  did  not  disseise  the  lessee^ 
if  they  will,  S^c. 

A  L THOUGH  the  jurie  if  they  will  take  upon  them  (as  Lit-*  (8  Rep.  65.) 

tleton  here  saith)  the  knowledge  of  the  law,  may  give  a 
generall  verdict,  yet  it  is  dangerous  for  them  so  to  doe,  for  if 
they  doe  mistake  the  law,  they  runne  into  the  danger  of  an  attaint; 
therefore  to  find  the  speciall  matter  is  the  safest  way  where  the  (4 Rep-  53) 
is  doubtfull. 


r228n  (O^  Sect.  369. 

jJ  L  so  in  the  same  case,  if  the  case  rvere  such,  that  after  that,  that  the 
lessor  had  entred  for  default  of  payment,  S^'c,  that  the  lessee  had 
entered  upon  the  lessor ^  and  him  disseised,  in  this  case  if  the  lessor  arraigne 
an  assise  against  the  lessee,  the  lessee  may  barre  him  of  the  assise ;  for  hee 
may  pleade  against  him  in  bar,  how  the  lessor  who  is  pL  made  a  lease  to  the 
defen.  for  term  of  his  life,  saving  the  reversion  to  the  pL  zs^hich  is  a  good 
plea  in  bar,  insomuch  as  hee  acknowledges  the  reversion  to  be  to  the  pL 
*  In  this  case  the  plaintif  hath  no  matter  to  ayd  himself e  (le  plaiiitife 
n'ad  4-  ascun  matter  de  liiy  ayder)^  but  the  condition  made  upon  the  lease, 

> 

f  par  la  ou  tiel  verdict  a  large  fait        *  And  added  in  L.  and  M.  and  Roh. 
la  nature  de  matter   mys  en  Tissue,         ^  ^scmh  not  in  L*  and  M.  or  Roh, 
X.  and  M.  and  Roh, 

Q  3 


228.  b.  329.  a.]  Of  Estate         L.S.C.5.  Sect. 570, 

tf  thii  he  cannot  plead,  because  he  bath  not  any  writing  of  this:  and 
inasmuek  at  he  cannot  amwere  the  bar,  he  thai  be  harred.  And  so  i»  Mu 
case  you  may  see  thai  a  man  it  diseased  (ea  cesi  casa  poyea  veicr  ^joe 
home  est  X  diiseiaie),  i;  yet  he  shot  not  have  asshe.  Arid  yet  if  the  leuee 
be  pi.  and  the  lessor  def.  he  shall  bar  the  lessee  by  verdict  of  the  assise,  S[c. 
But  in  this  ease  where  the  lessee  is  def.  if  he  wilnot  plead  the  said  flea  in 
bar,  but  plead  nul  tort,  duI  diss,  then  the  lessor  shall  recover  by  assise, 
CHUB»qu&  supt&. 

"  VECAUSE  he  hath  not  any  writing  ^  this."  Hereby  il 
also  appeareth,  that  albeit  the  condition  was  executed  by 
re-entrie,  yet  the  lessor  cannot  plead  it  without  shewing  of  ■  deea. 
But  of  this  matter  sufficient  hath  beene  »id  before  in  the  two 
next  preceding  sections. 

i9  E.  4. 10.  "  ^hieh  is  a  ^oodptra  in  6ar."     In  a  case  where  there  hare 

19  Au.  38.  beene  some  varietie  of  opinions  in  our  bools,  Littleton  here 

16  Ah.  16.  cleereth  the  doubt,  and  that  upon  a  good  ground.     For  hee  bim- 

^ba'^"  «"^'  ^^^  reportelhin  out  bookes,  that  it  washolden  by  all  the  justices 

IiAw^aB*^  of  England,  that  8  lease  for  life,  the  teyersion  to  the  plainti&> 

ggAu-j.  waa  a  good  barre  in  an  assise,  and  also  that  a  lease  for  yeare^ 


43  JUs.  18.         the  reversion  to  the  plaJntife,  might  be  pleaded  in  an  assise :  and 
•-  *"  -  ^     -    ™-       -   jjf"^,   -..  ....  .      .. 


44  Au.  3.  BO  of  a  feoflineDt  in  fee  with  worrantie.    And  herein  the  diversitie 

w  E.  3.  „f  pleading  is  to  be  observed  ;  for  in  the  case  here  put  by  LiStU- 

ai'lJa!  ibid.      '""  °^  "  \eKie  for  life,  the  tenant  shall  pleade  it  in  barre ; 
87-    iBAM.aa.  but  in  a  case  of  a  lease  for  ^  yeares,  or  an  estate  of  pSSOri 
4E6i.l>;n3tt7.  tenant  by  statute  or  fiegit,  the  defendant  shall  not  plead  I  •  ,     'J 
eau.Dj«246.  \a  bar,  as  to  say,  oiiMa  non,  Sfc.  but  juslific  by  force  of 
(Abi.  301.  «.)     jj,g  ipj^^  ^^,_  jj^jj  conclude,  ^  isnnt  sam  lort.     And  if  (he  teaaot 
of  the  freehold  be  not  named,  he  shall  pleade  nul  tenant  deJrtoA- 
Imememt  notme  e»  te  briefe  :  tad  in  the  case  of  the  feoffiDeat  with 
warranty  1^  must  rehe  upon  the  warrantie. 


Sect.  370. 

A  NDfor  tkat  suck  conditions  art  most  commonly  put  and  specified  in  dttda 
indetUea,tomewliatihallbeehemaid('tothee,mysonne)ofanindentwrt(^}, 

and 
X  diMeiiie    leirie  m  L.  and  M,  and  Roh. 


(OlnadditMa  to  what  fau  been  obwrved  in  note  4,  to  page  143.11.  it  siqr  be 
nmvked,  that  all  deed*  were  fiHmerly  called  dkarters. — Before  the  wderitaig 
sf  than  came  into  ttae,  irfien  there  were  more  parties  than  one  mtereatcd  in 
tbem,  there  were  at  many  psrla  erf"  them  taken  aa  there  were  parties  intereMed, 
and  one  part  was  d^ivered  to  each  1^  the  parties:  these  multiplied  parts  were 
flailed  CMarta  parida,  or  parietia-  Tm  Ckaria  parida,  or  paricaia,  were 
MffiCTteded,  in  a  great  measure,  by  the  Charta  partita.     One  part  of  the 


Ciarite  partiut  was  written  on  a  piece  of  vellum  or  parchment,  beginning  about 
'•---nidole^a   ■"  ■    ->        >    -      >    -»       ~--  ■■   •  -' 


the  middle  and  contiDumg  to  the  end  of  eadi  vde.  This  prevailed  as  early  aa 
the  times  t^the-SaxoDs,  a*  mean  by  the  will  of  .Sdsd'iyrd,  a  nobkauun  of 
Koit,  dated  in  958;  by  that  of  prince  £tfadMan,  ddest  soo  gfUp^ElMred 


L.3.  C*  5.  Sect.  370,        upoa  Ck>iiditioD.  [229.  a. 

«g^  of  m  de^  pol  (2)  comceming  conditions.  And  it  is  to  bee  under^ 
sl0dd,  that  if  the  indenture  be  bipartite^  or  tripartite  or  quadripar^ 
tite,  all  the  parts  of  the  indenture  are  but  one  med  in  law,  and  every 
part  of  the  indenture  is  of  as  great  force  and  effect  as  all  the  parts  together 
*«(3)- 

"  JTN  deeds  indented.**    Those  are  called  by  severall  names,  as  vsd.  feot.  a  17. 

scriptum  indentatum^  carta  indentata^  scriptura  indentata, 
indenfuraf  litera  indentatts.  An  indenture  is  a  writing  containing 
a  eonyeyance,  bargaine,  contract,  covenants,  or  agreements 
betweene  two  or  more,  and  is  indented  in  the  top  or  side  answer-  (Ant  143.  b.) 
aUe  to  another  that  likewise  comprehendeth  the  selfsame  matter, 
Ind  is  called  an  indenture,  for  that  it  is  so  indented,  and  is  cdled 
in  Greeke  evf4yoafo$. 

If  a  deed  be^nneth,  hac  indentura,  Sfc-  and  in  troth  the  parch-  lib.  5,  fo.  ao. 
ment  or  paper  is  not  indented,  this  is  no  indenture,  because  words  Stile*scas€. 
cannot  make  it  indented.     But  if  the  deed  be  actually  indented,   («R«"Abr.aa. 

and  «I"*^-«7^) 


the  sd;  by  a  charter  of  archbishop  Eadsi,  made  about  the  year  1045;  and  by 
Qther  Saxon  documents  preserved  in  the  library  of  mr.  AsUe ;  in  all  which  tlie 
parchments  are  cut  in  straight  lines.  Straight  lines  continued  to  be  generally  used 
W  die  latter  end  of  the  reign  of  king  Henry  III.  Afterwards  the  cut  through 
the  parchment  was  made  in  a  waiving  or  undulating  line ;  and  the  practice  of 
writmg  an  intermediate  sentence,  or  drawing  an  intermediate  figure,  was 
generally  disused,  and  the  word  Cyrographum  adopted.  In  process  of  time  it 
became  the  practice  to  indent  this  une  in  small  notches  or  angles.  This  prac- 
tice  beean  with  the  lawyers,  as  early  as  the  reign  of  kine  John ;  but  was  not 
udoptea  by  the  ecclesiastics  till  a  much  later  period.  Itiis  made  the  interme- 
diate writing  or  drawing  unnecessary ;  and  it  seems  to  have  been  abandoned 
about  the  rei^n  of  Edward  III.  But  the  practice  of  indenting  deeds  in  the 
intermediate  Tine,  remained  in  use  till  the  close  of  the  14th  century;  it  tlien 
aeems  to  have  declined  :  yet  the  practice  of  cuttibg  a  waiving  or  undulating 
line  at  the  top  of  the  parchment,  on  which  every  deed  that  is  not  a  deed  poll  is 
written,  has  ever  since  continued.  If  the  deed  contains  more  than  one  sltin  of 
parchment,  only  the  first  skin  of  parchment  is  indented.  Foreign  diplomatists 
contend,  that  when  the  parchment  on  which  a  deed  is  written,  is  cut  through 
the  intermediate  word  or  figure  in  a  straight  line,  it  is  properly  called  Chiro' 
graphum  ;  that  when  it  is  cut  through  the  intennediate  word  or  figure  in  a 
waiving  line,  it  is  properly  called  Cliarta  undulatoria ;  and  that  it  is  then 
only  properly  called  Charta  indenta,  or  indenturoy  when  it  is  cut  through  the 
intermediate  word  or  figure  in  a  waiving  line,  and  that  waiving  Hne  is  indented 
or  notched  in  the  manner  I  have  mentioned.  But  with  us,  every  deed  the  top 
of  which  is  cut  in  the  undulating  or  waiving  manner  I  have  mentioned,  is 
otfUed  an  indenture.  See  mr.  Madox*s  Preface  to  his  Formulare,  and  the 
Mouveau  Traite  de  Diplomatique,  vol.  1.  351. — [Note  138.] 

(s)  This  was  called  charta  de  una  parte.  Some  deeds  must  be  indented  to 
be  valid  for  the  purposes  for  which  they  are  used,  as  bargains  and  sales  by  the 
atat.  37  H.  8.  c.  16,  leases  by  persons  seised  in  tail  in  right  of  their  wives,  or 
ecclesiastical  persons,  by  32  H.  8.  c.  28,  a  bargain  and  sale  of  a  bankrupt  s 
estate  by  the  13  El.  c.  7. — and  see  43  El.  c.  18.— [Note  139.] 

(3)  When  the  several  parts  of  an  indenture  are  mterchangeably  executed  b^ 
the  several  parties,  that  part  or  copy  which  is  executed  by  the  grantor,  is 
QSoally  called  the  original,  and  the  rest  are  called  counterparts ;  tho'  of  late  it 
js  most  frequent  for  all  the  parties  to  execute  every  part,  whicli  renders  thcni 
aO  originals.    2  Bla.  Com.  ch.  20y  s.  1.— [Note  140.] 

Q4 


delivertd,  jot  ii  it  bo  deed,  fiw  •  deed  n 


Ol^EBltftt      L.3.  Co.  Sect.37I- 

«f  WhSnture  in  the  deed,  yet  it  u  an 
wrlMiU]  indentuce  without  words,  but 


And  here  it  k  to  be  ondemood,  tfMtH; 
[I  be  in  f^*«r>mn*  or  in  peper.    For  if  e  writing  be  iuadn  - 
peeoe  oF wood,  or  190a  Bpewe  of  Iinen,-or  is  &e  hiihe, 
tree,  or  on  m  itoiie,  or  &»  oU,  Ac  end  <be  i^ne  be  nrded 

the  writing  (^pon 


elteratioo  or  csmftdon. 

n  iehmirHU,  or  fnpartU9,'«r 
wbea  men  he .  two  petta  end  1 


petta  I 

re  thiei 
;  aqd  uof^iiMfr^psrM^  yiiwj»dpcrlftg>  ^ 


the  deed'.     Tr^artite,  lAett  there  ire  three  perti  ■ 


A  deed  poll  it  dwt  whidh-  k  jbSae 
indent^,  10  called  becuoe  it  i*  cot  even,  or  polled. 
,    Aat  ia  pCaded  ibdl  be  intended  to  be  ft  dM  poiV 
be  alleeged  to  be  indented. 

"  AU  ti^parU  tfUu  wdratere  are  S^  one  Jteiii  tm^  JETit 


/JU  MparUtfUuhdeaaiireareM  OMeOfeimlmr  ITK 
by  dMdindauedmake-ft^  in  toOe,  and  tfie  doeMT^Ab 
out  i«ii^  that  pert  of  die  indeoture  wbidb  bdmced  to  Ifa4 

bwmg  to  the  dowtf ,  tor  bodi  perta  ww  ■ 

hw. 


without 
doDce  dodt 
but  one  deed  in 


*'Andevenfart^tieimdt)attreuofatpeatJbne,ti€.'*  XUf 
itaaUfbttaitaelfe,  andhptoTedbjthe  Dookeaafbn"" 
It  ia  to  btf  obaerred,  that  if  die  feoffin-,  donor,  < 


tfie  part  of  the  indenture  belonging  to  the  feoflee,  &c.  the  inden- 
ture is  good,  albeit  the  feoSee  never  sealeth  the  counterpart 
belonging  to.the  feoffor,  dec. 


03-  Sect.  371. 


ra 


is  to  make 
the  first  person. 


yd^i)  the  making  of  an  indenture  is  in  two  manners.     One  ti 
them  in  the  thtri person.     Another  ts  to  make  them  in  thefii 
The  making  in  the  third  person  is  in  this  forme. 

This  indenture  made  between  R.  of  P.  of  ihe  one  part,  and  f^.  of  D. 
of  the  other  part,  witnesseth,  that  the  said  J?,  of  P.  hath  granted,  and 
by  this  preseot  charter  indented  confirmed  to  the  aforesaid  F.  of  D. 
such  land,  8cc.  To  have  and  to  hold,  •  Sic.  upon  condition,  fSic.  In 
witnesse  whereof  the  parties  aforesaid  |  to  these  presents  interchange- 
ably have  put  their  seales.  Or  thus:  In  witnesse  whereof  to  the  one 
part  of  this  indenture  remaining  with  the  said  F.  of  D.  the  said  R.  of 
P.  hath  pot  his  scale,  and  to  the  other  part  of  the  same  indenture 
remaining  with  the  said  R.  of  P.  the  said  F.  of  D.  haih  i>ut  bis  scale. 
Dated,  &c. 

Such 


•  Ac.  not  in  L,  and  M.  or  Roh, 
t  Sfc.  not  in  L.  ajid  M.  or  Rob< 


X  to  these  presents,  ndt  in  L.  and  M. 
or  Roh. 


12. 
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Such  an  indenture  is  called  an  indenture  made  in  the  third  person,  he^ 
cause  the  verbes,  S^c»  are  in  the  third  person.  And  this  forme  of  indentures 
is  the  most  sure  making,  because  it  is  most  commonly  used,  S^c. 

"    JND  the  making  of  an  indenture  is  in  two  manners,  S)'c*'  9  E.  3.18. 

Here  is  another  of  our  autlior's  perfect  divisions.     In  this  ^''^*^  ^''®  ^^^^^ 

and  the  next  section  following  Littleton  doth  illustrate  his  mean-  "^**'*  rchearied. 
ing,  by  setting  dowue  formes  and  examples  which  do  effectually 
teach. 

In  these  two  formes  there  are  to  be  observed  (amongst  other)  Vide4oE.. 

three  generall  parts  of  the  same,  viz.  the  premises,  the  habendum ,  7  H,  7.  14. 

and  the  in  cuj us  rei  testimonium.     But  hereof  hath  been  spoken  ?i!*'^fi     ^'^ 

at  large,  Sect.  1.4.  ^40.;  for  Littletvn  speaketh  not  here  of  the  Goddard'^caic^ 

deliverie,  but  onely  of  the  context  or  words  of  the  deed.  (Ant.  6.  a.) 

''  Because  it  is  most  commonly  tised"    Here  it  appeareth  that 
which  is  most  conunonly  used  m  conveyances  is  the  surest  way.   17  Eib.  Dier 
A  communi  ohservantid  non  est  recedendum,  Sf  minimb  mutanda  34^-    1  R-  3- 
sunt   quit  certam  habtierunt   inter pretationcm.      Magisier  rerum  l^^'^'^^' 
usus.    It  is  provided  by  the  statute  of  38  E.  3.  cap.  4,   30  As^^oj*.'** 

[23071  ^^^  ^^  penal  bonds  in  the  third  ^  person  be  void  and 
J  holden  for  none,  wherein  some  of  our  bookes  [rfj  seem  [^]  ^q  e.  3.  ^^ 
to  differ,  but  they  being  rightly  understood,  there  is  no  2  H.  4. 10. 
difference  at  all.     For  the  statute  is  to  be  intended  of  bonds  taken  8  £.  4.  5. 
in  other  courts  out  of  the  realme,  and  so  it  appeareth  by  the  pre- 
amble of  that  act.     And  it  was  principally  intended  of  the  courts 
of  Rome,  and  so  it  appeareth  by  justice  Hank  ford,  in  2  H.  4,  in 
which  courts  bonds  were  taken  in  the  third  person,  so  as  such 
bonds  made  out  of  the  realm  are  void ;  but  other  bonds  in  the 
third  person  arc  resolved  to  be  good,  as  wel  as  indentures  in  the 
third  person,  by  the  opinion  of  the  whole  court  in  8  £.  4.  (1) 


Sect.  372. 

y^/fjE  making  of  an  indenture  in  the  first  person  in  as  in  this  forme 
(Le  feasance  de  indenture  en  le  primer  person  est  *  come  en  tiel 
ibrme).  To  all  Christian  people  to  whom  these  prcfents  indented  shall 
come,  A,  of  B,  sends  greeting  in  our  Lord  God  everlasting.  Know 
yee  mee  to  have  given,  granted,  and  by  this  my  present  deed  indented 
confirmed  to  C.  of/),  such  land,  8cc.  Or  thus:  Know  all  men  present 
and  to  come,  that  1  A,  of  B.  have  given,  granted,  and  by  this  my 
present  deed  indented  confirmed  to  C.  of  T).  such  land,  &c.  To  have 
and  to  hold  {habendum  +  Is  tenendum),  &c.  upon  condition  following,  &c. 
In  witnesse  whereof,  aswell  I  the  said  A,  of  B.  as  the  aforesaid  C.  of  Z). 
to  these  indentures  have  interchangeably  put  our  scales.  Or  thus:  In 
witnesse  whereof  1  the  aforesaid  A.  to  the  one  part  of  this  indenture 

have 

*  come  not  in  L.  and  M.  or  Roh.  f  et  tenendum,  not  in  L.  and  M.  or 

Roh. 


( 1 )  See  Mr.  Reeves's  accurate  and  learned  History  of  the  English  Law, 
vol.  2.  p.  67. 
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have  put  my  seale  (i;t  cufus  ret  testimonium  %  ego  prafaius  A.  ami  parti 
hygu$  imJentura  aigillum  meum  appo$m)j  and  to  the  other  part  ot  the 
same  indeDlure  the  said  C.  of  D.  hath  pu£  his  seale,  &c. 

pj  ERE  Littleton  sets  down  three  formes  of  deeds  indented  in 

the  first  person,  hrevis  via  per  exempla,  longa  per  pracepta, 

tt  is  requisite  for  everie  student  to  get  presidents  and  approved 

Vid.  Sect.  371.     formes  not  onely  of  deeds  according  to  the  example  of  Littietony 

but  of  fines,  and  other  conveyances,  and  assurances,  and  specially 
of  good  and  perfect  pleading,  and  of  the  right  entries,  ana  formes 
of  juds:ements,  which  will  stand  him  in  great  stead,  both  while 
he  studies,  and  after  when  he  shall  give  counsell.  It  is  a  safe 
thing  to  follow  approved  presidents,  for  nihil  timul  inventum  est^ 
Sfperfectum, 

Sect.  373. 

y^  ND  it  seemeti  that  such  indenture  which  is  made  in  the  first  person 

(tiel  indenture  ||  que  eat  fait  ea  le  primer  person)  is  as 
good  in  law,  as  the  (^  indenture  made  in  the  third  person,  when  r^SOT] 
00th  parties  have  put  to  this  their  seales ;  for  if  in  the  indenture  L  b.  J 
made  in  the  third  person,  or  in  the  first  person,  mention  be  made 
(car  ♦  si  en  T  indenture  fait  en  le  tierce  person,  ou  en  le  primer  person, 
f  mention  soit  fait)  that  the  grantor  onely  hath  put  his  seale,  and  not  the 
grantee,  then  is  the  indenture  onely  the  deed  of  the  grantor.  "But  where  men- 
tion is  made  that  the  grantee  hath  put  to  his  seale  to  the  indenture,  S^c.  (Mes 
Tour  mention  est  fait  que  le  grauutee  ad  mis  §  son  seale  a  T indenture, 
&c.)  then  is  the  indenture  as  well  the  deed  of  the  grantee  as  the  deed  of  the 
fprantor.  So  is  it  the  deed  of  them  both,  and  also  each  part  of' the  indenture 
ts  the  deed  of  both  parties  in  this  case. 

(a  In»f.  673.        rj  ERE  is  to  be  observed,  that  albeit  the^  words  in  tliis  inden- 

QliLn\h       ^  ^^^  ^  onely  the  words  of  the  fieoffor,  yet  if  the  feofiee  put  his 

^^      ""•  '*v  ggaie  tQ  tjjg  Qjjg  pj^rt  of  the  indenture,  it  is  the  deed  of  them  both. 

And  in  this  speciall  case  to  make  it  the  deed  of  the  feofiee,  it  ap- 

geareth  by  Littleton,  that  mention  mustbc  made  in  the  deed,  tmit 
ee  hath  put  to  his  seale,  for  that  he  is  no  way  made  partie  to 
make  it,  being  made  in  the  first  person,  but  onely  by  the  clause 
of  putting  his  seale  thereunto.  Otherwise  it  is  of  a  deed  indented 
in  the  third  person,  as  before  it  appeareth,  for  there  hee  is  made 
partie  to  the  deed  in  the  beginning.  And  Littletons  rule  is  true, 
that  evenr  part  of  an  -indenture  is  the  dede  of  both  parties ;  for, 
t^  it  hath  beene  said,  both  parts  make  but  one  deed  in  law  m 
that  case. 

t  ego  pr€tfatus  A.  not  in  L.  and  M.  *  si  not  in  L,  and  M,  or  Roh. 

ar  lion*  f  si  added  in  X.  and  M.  and  Roh, 

II  que  est,  not  in  L,  and   M.  or  §  son  seale  not  in  L,  and   M,  or 

Roh.  Roh, 


Sect. 
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Sect.  374. 

jd  h  SO  if  an  eHate  bee  made  hy  indenture  to  one  for  terme  of  his  life, 
the  remainder  to  another  in  fee  upon  a  certaine  condition,  S^c.  and 
^the  tenant  for  life  have  put  his  scale  to  the  part  of  the  indenturcy  and 
after  dieth,  and  he  in  the  remainder  entreth  into  the  land  by  force  of  his 
remainder,  S^c.  in  this  case  he  is  tied  to  performe  ail  the  conditions  com^ 
prised  in  the  indenture,  as  the  tenant  for  life  ought  to  have  done  in  his  life 
time,  and  yet  he  in  the  remainder  never  sealed  any  part  of*  the  indenture. 
But  the  cause  is,  for  that  inasmuch  as  Jiee  entrea  and  agreed  to  have  the 
lands  by  force  of'  the  iftdenture,  hee  is  boufid  to  performe  the  conditions 
within  the  same  indenture,  if  he  uill  have  the  land,  i^c, 

**  TIP  ON  a  certaine  condition,  S^c"    Here  by  this  C^c.)  in  (i  RoU.Abr. 

implied,  that  the  condition  in  this  case  doth  extend  both  4^3. 474-) 
to  the  estate  for  hfe,  and  to  the  remainder,  but  by  speciall  limi* 
tation  it  may  extend  to  any  one  of  them,  and  not  to  the  other. 

And  albeit  he  in  the  remainder  be  no  party  to  the  indenture  (the  loRep.Doct. 

parties  thereunto  only  being  the  lessor  and  the  tenant  for  life)  P^J^'* case, cited 

yet  when  hee  in  the  remainder  entreth  and  agreeth  to  have  the  ^^rtuigtonS 
lands  by  force  of  the  ( i )  indenture,  he  is  bound  to  per-        ' 

[53271  ^ornie  Uie  conditions  contained  in  the  (^  indenture,  ^q.*^^)^' 
J  And  here  is  also  a  diversitie  to  be  understood,  that  any 

estranger  to   the   indenture  may  take  by  way  of  re-  (a  Iiut  ©73.) 

mainder,  but  he  cannot  in  this  case  take  any  present  estate  in  (^  ^^^  -^br. 

possession,  because  he  is  an  estranger  to  the  deed  ( 1)  *.  ^^'^ 

IfA.hy  deed  indented  betwcene  him  and  B,  letteth  lands  to  50  £.  3.  93. 

£«for  life,  the  remainder  to  C.  in  fee,  reserving  a  rent,  tenant  3H.  6.  «6.  b. 

for  life  dieth,  he  in  the  remainder  entreth  into  the  lands,  he  shal  ^  ^^^'  ^^^ 
be  bound  to  pay  the  rent,  for  the  cause  and  reason  before  yeelded  *^* 

by  Littleton.     An  indenture  of  lease  is  engrossed  betweene  A,  of  3^,?*^^*  «'  ?* 

the  one  part,  and  D.  and  R.  of  the  other  part,  which  purporteth  ^j^  '^-£   ' 

a  demise  for  yeares  by  A,  to  D.  and  R.     A.  sealeth  and  de-  11,1a. 
Ifvereth  the  indenture  to  D.  and  D.  sealeth  the  counterpart  to 
A.  but  R.  did  not  scale  and  deliver  it.     And  by  the  same  in- 
denture 

(1 )  So,  where  three  were  enfeoffed  by  deed,  and  there  were  several  covenanta 
in  the  deed  on  the  part  of  the  feoffees,  and  only  two  of  the  feoffees  sealed  the 
deed,  the  third  entered  and  agreed  to  the  estate  conveyed  by  the  deed,  he  was 
bound  in  a  writ  of  covenant  by  the  sealing  of  his  companions.  2  Roll.  Rep.  63. 
—In  38  Ed.  3.  p.  9,  it  is  said,  that  if  land  is  leased  to  two  for  years,  and  only 
one  puts  his  seal,  but  the  other  agrees  to  the  lease,  and  enters,  and  takes  the 
pronts  with  him,  he  shall  be  charged  to  pay  the  rent,  though  he  has  not  put 
liis  seal  to  the  deed;  but  if  there  is  a  condition  comprised  m  the  deed  which 
h  not  parcel  of  the  lease,  but  a  condition  in  gross,  if  he  does  not  put  his  seal 
to  the  deed,  though  he  is  party  to  the  lease,  he  is  not  party  to  the  condition. 
— [Note  141.] 

(1)  *  In  Salter  v.  Kidgly,  CaAh,  76,  lord  chief  justice  Holt  held,  that  a  party 
to  a  deed  cannot  covenant  with  one  who  is  no  party  to  it ; — but  that  one  w1k> 
is  no  party  to  a  deed  may  covenant  with  one  who  is  a  party,  aad  oUige  him* 
sell  by  sealing  of  the  deed. — [Note  142.] 
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denture  it  is  mentioned,  that  2>.  and  R.  did  grant  to  be  bound  to 
the  plaintife  in  20  pound  in  case  that  certaine  conditions  com- 
prised in  the  indenture  were  not  perlbrmed.  And  for  this 
20  pound  A.  brought  an  action  againt  Z>.  onelv,  and  shewed 
forth  the  indenture.  The  defendant  pleaded,  that  it  is  proved 
by  the  indenture  that  the  demise  by  indenture  was  made  to  D,  and 
R,  which  i?.  is  in  full  life,  and  not  named  in  the  writ,  judgment 
of  the  writ.  The  plaintife  replved,  that  R.  did  never  seale  and 
deliver  the  indenture,  and  so  his  writ  was  good  against  D.  sole. 
And  there  the  counsell  of  the  plaintife  took  a  diversitie  betweene 
a  rent  reserved  which  is  parcel!  of  the  lease,  and  the  land  charged 
therewith,  and  a  summe  in  grosse,  as  here  the  twenty  pound  is; 
for  as  to  the  rent  they  agreed  that  by  the  agreement  of  R.  to 
the  lease,  he  was  bound  to  pay  it,  but  for  the  20  pound  that  is 
a  summe  in  grosse,  and  collateral  to  the  lease,  and  not  annexed 
to  the  land,  and  groweth  due  only  by  the  deed,  and  therefore  R. 
said  hee  was  not  chargeable  therewith,  for  that  he  had  not  sealed 
and  delivered  the  deed.  But  inasmuch  as  hee  had  agreed  to  the 
lease  which  was  made  by  indenture,  he  was  chargeable  by  the 
indenture  for  the  same  summe  in  grosse  ;  and  for  that  R.  was  not 
named  in  the  writ,  it  was  adjudged  that  the  writ  did  abate. 

'^  To  have  the  lands^  SfcJ*  Here  is  implyed  an  ancient  maxime 
of  the  law,  viz.  Q^i  seniit  commodum  sentire  debet  et  onus^  et 
transit  terra  cum  onere. 


(ilUp.38.)  ^k:\^\..  OiO. 


A 


LSO  if  a  feoffment  hee  made  by  deed  poll  upon  condition,  ♦  a9id 
for  that  the  condition  is  not  performed  the  feoffor  entreth  and  getteth 
the  possession  of  the  deed  poll,  if  the  feoffee  brings  an  action  for  this  entrie 
against  the  feoffor,  it  hath  beene  a  question  it  th%  feoffor  may  plead  the 
condition  by  the  said  deed  poll  against  the  Jeqffee.  And  some 
have  said  cy  he  cannot,  inasmuch  as  it  seemes  unto  them  that  a  FSSlTI 
deed  poll,  and  the  propertie  of  the  same  deed  beloiigeth  to  him  to  L  b,  J 
whom  the  deed  is  made,  and  not  to  him  which  maketh  the  deed. 
And  inasmuch  as  such  a  deed  doth  not  appertaine  to  the  feoffor,  it  seemes 
unto  them  that  he  cannot  plead  it  f.  And  others  have  said  the  contrary, 
and  have  shewed  divers  reasons.  One  is,  If  the  case  were  such,  that  in 
an  action  betweene  them,  if  the  feoffee  pleade  the  same  deed,  and  shew  it 
to  the  court  (si  le  feoffee  pleder  mesme  le  fait,  et  roonstre  4<  est  1  al 
court),  in  this  case  insomuch  as  the  deed  is  in  court,  the  feoffor  may  shew 
tp  the  court  how  in  the  deed  there  are  divers  conditions  to  be  performed  of 
the  part  of  the  feoffee,  ^c.  and  because  they  were  not  performed  he  entrea, 
Sfc.  (le  feoffor  poit  monstrer  al  court  coment  en  le  fait  sont  divers  con- 
ditions d'estre  perforines  ||  de  le  part  le  feoffee,  &c.  et  pur  ceo  que  ils  ne 
fueroDt  performes^  il  enter,  &c.)  and  to  this  he  shall  be  received.     By  the 

same 

*  Sfc.  added  in  L.  and  M.  and  Boh.         ||  de  le  part  le  feoffee,  &c.  et  pur 

f  Sfc.  added  in  L.  and  M.  ceo  que  ils  ne  fueront  performes,  9Wt 

4.  ceo,  VI  L.  and  M.  and  Roh.  in  L,  and  M.  or  Roh. 
;^  est  not  in  L.  and  M.  or  Roh. 
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same  reason  when  the  feoffor  hath  the  deed  in  handy  and  shew  this  to  the 
court y  he  shall  well  be  received  to  pleade  it  (il  serra  §  bien  resceive  de  ceo 
pleder),  4fc.  a»d  namely  uhen  the  feoffor  is  privy  to  the  fait,  for  hee  must 
be  privie  to  the  deed  when  he  ma/ces  the  deed  (car  ^f  covient  estre  privie 
al  mit  quant  il  fist  le  fait),  Sfc, 

XT  ERE  the  latter  opinion  is  cleere  law  at  this  day,  and  is  Lit-  W  Vid.  sect. 
tletonB  owne  opinion  [a],  as  before  hath beene  observed.  * '^'  3o«-34o- 


'*  Have  shewed  divers  reasons. 


»» 


Felix  qui  potuit  rerum  cognoscere  causas. 
£t  ratio  melior  semper  prsevalet. 

"  Insomuch  as  the  deed  is  in  courts  S^cJ*     And  herewith  doe  24  E.  3.  73. 

[i]  many  authorities  in  law.     [c]  And  if  the  deed  remaine  46  K-  3.  Mon- 

in  one  court,  it  may  be  pleaded  in  another  court,  without  shewing  '^™*  *' 

fath ;  fuia  lex  non  cogit  ad  impossilnlia.  m  ^  Ass.  34. 

lib.  5.  75.  b.      Wvroark'f  case.  [«]  13  H.  4.  8.      43  £.  3.  37.      Wynuurk's  case, 

abi  fupra.        38  H.  6.  3.        41  Ajb.  39.       43  H.  4.  8.        7 II.  4.  39.        1 1  H.  4. 73. 
45  £.  3. 1 1.      F.  N.  B.  343. 

**  (}fthe  part  of  the  feoffee y  S^c"  Here  also  is  implyed  if  the 
condition  be  to  be  performed  on  the  part  of  the  feoffor  or  by  a 
stranger ;  and  it  is  to  be  understood  that  when  a  deed  is  shewed 
forth  to  the  court,  the  deed  shall  remaine  in  court  all  that  tearm 
in  the  custody  of  the  custos  breviunty  but  at  the  end  of  the  tearme 
(if  the  deed  be  not  denied)  then  the  law  adjudgeth  the  deed  in 
the  custody  of  the  party  to  whom  it  belongedi,  for  a  man's  evi- 
dences are  as  it  were  the  sinewes  of  his  land.  But  if  the  deed  be  (5  Rep.  75, 76.) 
denied,  then  the  deed  in  judgment  of  law  remaineth  in  court 
iintUl  Uie  plea  be  detennined  ( 1 ).  The  residue  of  this  section 
needeth  no  explication. 


r232:]  c3-  Sect.  376. 

jd  LSO  if  two  men  doe  a  trespasse  to  another ^  who  releases  to  one  of 
them  by  his  deed  all  actions  personalis^  and  notwithstanding  sueth 
an  action  of  trespasse  against  the  other,  the  defendant  may  wel  sMW  that 
the  trespasse  was  done  by  him,  and  by  another  his  fellow,  and  that  the 
plaintife  by  his  deed  (which  he  sheweth  forth)  released  to  his  fellow  aU 
actions  personals  (et  que  le  plaintife  per  *  son  fait  que  il  monstre  avant 
Telessa  a  son  companion  touts  actions  personals),  and  demand  the  judgC" 

mentj 

i  de  ceo  added  in  L.  and  M.  ^  son — le,  L.  and  M,  and  Roh. 

%  il  added  in  L.  and  M.  and  Roh. 


( i)  But  afler,  though  the  jury  find  the  deed  not  to  be  the  deed  of  the  party, 
yet  will  not  the  court  on  motion  detain  the  same,  but  will  order  it  to  be  de- 
livered to  the  par^  that  brought  it  into  court  2  Sid.  131.  Vid.  Salk.  315. 
Note  to  the  iifA  erfWow.— [Note  143.] 


S82.  ft.]  Oft  £atatB»         t.$.  C.5;  Sec&976. 

iMM^4re.  mf  ^ mcMdmi belmmethto  hi$  fiiOew amdmi  io  him.  fint 
Im^mt  k$e  MryAme  aiiwmUfeoy  the  dasip  if  kg  will  skew  the  deid-fQ 
iifjaomHf  he  mmf  mdl  fleml  thi9  <««•  pur  oeo  ^ne  il  poit  aver  advaatngp- 
atr  le  fiiity  %i  voit  monstier  le  mii  al  oowrt,  il  peil  f  ceo  biea  pledcrL 
1^.  Bjf  the  same  reason  may  the  feoffor  in  the  other  taaej  when  me  e^gm 
to  have  advantage  by  the  condition  comprised  within  the  deed  poll  (per 
metne  le  reaion  %  poit  le  feoffor  ea  raiUer  cav  ouaol  §  il  doit  aim 
adtaotage  per  le  oMditioo  |  oonpris  deint  le  fait  pqu  ^  ). 

«7  IL  8>  8a«  '*  T^  ^'^'^  ^^  ^  ^  trespoise  to  tmether^  dfCi**^  Here  by  Ihii 
13E.4.  ft.  '^  section  it  18  to  bee  understood,  that  when  diyen  doe  a  tret- 

i5E.4.te.  passe,  the  sane  if  joTBlorieivetall  at  thewil  of  bkntowhomllie 
M  e!  4)7*'  ^i^roog  is  done,  yet  if  ha  releaae  teeaeof  Aea^  all  aredischamdt 
8  H.  a.  iftl  because  his  own  deed  shall  be  taken  most  strongly  against  hhn- 
8oH;^d4>-  sdrffc,' but oMerwise  it  is  IB  oase of  apperia of  daraj, Ac.  As'if 
V^  *•' .  L  ttro  mm  bee joynlly  a»d[.several]rbo«Die»1a  aa  obUgaaioa»  if  4p 
tvri^t^^^'  dUfgee  release  to  one  of^beMSDoAas*  disciiamd^  aaftaeaiDip 
i4^t^ia  ^^  trespassers  are  parties aadpfMes  itt mtiM  &a oaa^shattiMf 
M Ra tit-It-  plaada  rakase4ai tle^atber  witboalahewiogof  itifivtb^  ifceit  Aa 
Mfssiaritfti,  deedeaapertsiBet6theodier<i>. 

(11  Bep.  5.     ft  BdL  Abr.  419.    HoIk  66.    ft  Sid.  41.    Aat  135.  b.) 

t  pur  ac&fed^ifr  X>  ^aadf  AT  ||   ooo^ns  M0t  in  JU  tmi  JXf*  or 

X  fmtlefyaSn  not  in  Luanda.  JRoL 

or  Boh.  %  4&addadinJ)«andJCaQ^J|^ 
f  leholEorf.iHiImand'M..a$dMoh. 


"H — *   ^*'-— - 


■  ■I  i  im* 


(1)  a6  H.6i  T.  Bmrre^.  Wigee  made  am  aefmmn»e  to  one  oNigorf  whlek 
foas  dated  hefbre  the  obK^tion,  batuae  ieliveredr  efUrtoorde;  the  ot&r  obligor 
pleads  this  tn  bar,  and  it  was  adjudged  a  good  plea  vv  ter.  Nota^  each  wee 
bound  in  the  entirety^  therefore  it  xjnas  joint  and  several,  34  H,  6.  So  in  the 
ease  of  the  king,  if  he  releases  to  one  of  the  ohligorsy  the  other  shall  take  advantage, 
5  Rep,  56,  contra. — And  as  a  release  in  deed  to  one  obligor  discharges  the  other^ 
so  of  a  release  in  latu,  as  8  Rep,  136.  Needham^s  case,  A  woman  obligeemarriee 
the  obligor i  that  is  another  sort  of  dischargey  1164.6. — But  17  Car,B,R,tUf0 
were  bound  jointly  and  severaUu,  The  plaintife  sued  both,  and  q/ierwards  entered 
a  retraxit  against  one;  whether  that  discharged  the  other  was  the  question. 
Berkley  said  it  was,  Jbr  it  amounts  toa  rdeaeein  'law,  ae  ike  pHaintifh  confeiises 
iher^y  that  hehad  not  cause  efaetkm,  and  therefore  he  oannet  have  jud&nent, 
as  in  Uidtnwl^s  case,  9  Rep.  aSnd  retratit  ie  a  barto^an  action i  and  the  jSaint^ 

S^hii  .oaut  aet  has  al^ed  the  deed  from  jemt  io  several^  and  therefim  tke.Uher 
dt:have  advantage  qfit,  €0.  Inst,  contra  i  far  a  tetroMt  is  only  in  thenatnee 
gf  an  ettajqfdj  andtherefiire  the  other  shall  not  have  advanta^  ;  neUher  is  etM 
rdease,  though  it  be  in  the  nature  <^  a  release;  and  if  the  obltgee  suet  ioth^and 
then  covenants  with  one  not  to  sue  farther,  that  is  in  the  nature  of  a  release,  but 
the  other  shall  not  take  advantage  of  it;  and  in  Qi  H,  6,  it  is  said,  that  there 
must  he  an  actual  release  to  one  obligor  to  disdiarjge  the  other.  See  JESan^, 
Rep,  i6s,-^Pas.  18  Car,  Hannan  v.  Roll,  The  obligee  releases  to  one  obligor  ; 
the  other,  in  consideration  of  the  forbearance,  undertimes  to  pay,  and  in  an  action 
iq)on  the  case  the  matter  was  found  specially  ;  and  Rolls  argued,  that  the  dM 
wae- not.  absolutely' discharged,  oui  onlw  sub  modo,  viaf,  ^ff  the  other  can  have  ihe 
rekase  to  pleadf  and  because  the  forbearance  was  a  stood  consideration.  But  the 
court  vea^^cpiniont  thqt.thfi dM  was  ahsoluts^  &ckargedf  and  iherffore  tOt 
considcrahon  was  infujfficieni.'^See  Hdbaetj  &jfr^  Jwitfr  xhsk  John^I^fe^ 

rence. 


L.3.  C.5.  Sect.377.     upon  Condition.      [232.a.  232. b. 

J£mt  action  of  debt  upon  an  obligation  bee  brought  against  an  13  B.  3.  th. 
heare^  he  may  pleade  in  barre  a  release  made  by  the  obligee  to  the  ^onstrans  dei 
cacecnton.    But  albeit  the  deed  belong  to  another,  yet  must  he  (pio.^4^.  b. 
ahew  it  forth,  for  both  of  them  are  privie  to  the  testator.  \)y^  3^.  ' 

6Rep.  7. 

**Bytht  same  reason^**     UH  eadem  ratioy  iU  idem  jus.  >®  ^P-  98- 1>) 


Sect.  377. 

ALSO  if  the  feoffee  granteth  the  deed  to  the  feoffor^  such  grant  shafi 
bee 'goody  and  then  the  deed  and  the  propertie  thereof  belongeth  to 
the  feoffor,  S^c.  And  when  the  fetffor  hath  the  deed  in  hand,  and  is 
pleaded  to  the  court  (Et  quant  le  feoffor  ad  le  fait  en  poigne,  et  *  est 
plead  al  court),  it  shall  be  rather  intended,  that  he  commeth  to  the  deed  by 
iamfuU  meanes,  then  by  a  wrongfull  mean.  And  so  it  seemeth  unto  them, 
that  the  feoffor  may  welpiea/i  such  deed  poll  which  compriseth  the  condition^ 
i^c.  if  he  hath  the  same  -in  handf.  Ideo  semper  quaeie  de  dubiis,  quia 
per  rationes  pervenitor  ad  legitimam  ratiooem,  &c. 

^''pHEfropertieqfihe  deed  belongeth  to  the  feoffor."    Hereby  0  R^p.  1) 
It  appeareth  that  a  man  may  give  or  grant  his  deed  to 


rbQO"l  another,  and  such  a  grant  by  oarerf?  is  good.    ^Ahi  (Ant.  214.  •. 
K      f  it  is  also  impHed,  that  if  a  man  hath  an  ob«gation,  ^^n^fj*^' 
though  he  cannot  grant  the  thmg  in-action,  yet  hee  may  ^^    g     ^'^' 


give  or  grant  the  deed,  viz,  the  parchment  and  waxe  to  another,  313,313.) 
who  may  cancell  and  use  the  same  at  his.  pleasure  ( 1 ) . 

*  est — ceo,  in  L.  and  M.  and  Roh.      f  8^c,  added  in  L.  and  M.  and  Rob. 


■<    ^  '  I  ^^^i^i^— ^^^M— 1^»^^B^^»  I       J— ^ilJifc^^ 


rence.  In  trespass  against  three,  they  divided  on  the  pleading.  Judgment  against 
one.  Then  he  entered  a  noli  prosequi  against  the  tu>o  others;  it  ums  helato  be 
no  discharge  to  him  against  ijohom  judgment  ijoas  hdd.;  for  as  to  him,  the  actica 
VMts  determined  by  the  judgment,  and  the  others  are  divided  from  him,  and  not 
subject  to  the  damages  recovered  against  him  ;  but  a  noli  prosequi,  or  non'Suit 
be/bre  judgment  agatnst  one,  would  akeharge  aU,  Lord  Nbtt.  MS^— [Note  144<| 
(1)  It  IB  to  be  obfterredj^that  the  Iting  was  ahra}^  an  exception  to  thia  rule} 
fiir  he  might  always  either  grant  or  rtcem  &  chose  in  action  by  assignmenfe^^i* 
The  reason  why^  by  the. strict  rules  of  the  comraon«law^«  chose  m  adicn  canMNt 
bn  assigjBod  or  granted  oyer,  wasi  that  it  was  thought  to  be  a>great  encouiBgih 
ia^  to  litigiouspesa  if  a  man  were  -allowed  to^make  over  to  a  stranger  his  ^ri^bf 
of  ffoiog  to  law.  But  thisniceW  is  now  disregarded:  though,  incompUanov 
witn  the  ancient  principle,  the  form  of  sarngmugSL- chose  -tn  .action  is  .in  thi^ 
nature  of  a  declaration  of  trust,  and  an  agreement  to  permit  the  assignee  to 
make  use  of  the  name  of  the  assignor,  in  order  to  recover  the  possession.  And 
therefore,  when,  in  common  acceptation,  a  debt  or  bond  is  said  to  be  assigned 
over,  ft  must  still  be  sued  in  th6  ori^nal  creditorV  name ;  the  person  to  wnom 
it  b  transferred  bein?  rather  an  attorney  than  an  assignee :  and  our  courts  of 
equity,  considering  that  in  a  commercial  country  almost  all  personal  property 
most  necessarily  lie  in  contract,  will  protect  the  assignment  or  a  chose  in  action, 
as  much  as  the  law  will  that  of  a  chose  in  possession.  Dyer  30  Br.  Ab.  tit.  Chose 
in  Action.    3  P.  W.  199. .  a  BIfu  Com.  Qi.  30.<^  [Nvtei^^] 


v.: 


^2.  b.]  Of  Estates  X,  3.  C.  5.  Secit  378. 

<<  It  duU  h$  rdher  intmiied^  thai  he  commeA  to  the  deed  InfUxiO'^ 
JM  meaneij  tkan  by  a  wrongfidl  mean!*    Omma  ^freetammhar 
l^itmi^fin^  donee  probetur  in  eontrarmau    Injuria  non  fren 
eumitur. 

**  Qjtuere  de  dubUi!*    There  be  tlii«e  kinds  of  tmluq^HiBi. 

1.  Qfdscit  Sf  non  docety  Hee  that  hath  knowledge  and  teacheth 
not. 

s.  Qjd  docet  4*  ^^m  wdty  He  that  teacheth,  and  Ihreth  not 
thereafter. 

3*  Qui  nescitf  4*  f^<^  inferrogat^  He  that  knoweth  not,  and  doth 
not  enquire  to  understand.  Therefore  Littleton  saith,  Qfutr^de 
^dmbOe. 

'  InftUx  cujus  nwMi  eapieMia  prodest. 

InfeUsquiredadocetfCamvioitimqu^. 
InfeUx  quipauca  sigait  spemUfue  doceri. 

*^  Qfda  per  rationes  pervenitur  ad  legitimam  rationemJ'  For 
Ratioeit  radius  divmibminu.  And  bj  reasoning  and  dAatinff 
of  grave  learned  men  the  darknesse  of  ignorance  is  ezneUed,  and 
by  die  lij^t  of  l^all  reason  the  right  b  diicemed,  ana  dieKi^loii 
judgment  given  according  to  law,  which  is  the  i>erfecti(m  of  re*- 
son.  Thisis  of  Zfiitfetofi  nerecaUed  legitima  ratiot  wherenniOBo 
maacan  attaine  but  by  long  studie,  often  conference,  long  ezpe- 
rienco,  and  continttall  obsemtion. 

Certame  it  is,  that  in  matters  of  diffieultie  the  more  aariooshr 
'    tlM¥  are  ddbated  and  argued,  the  more  troelythqr- are  resolved^ 
ana  dunAj  new  inventions  justly  avoided. 

■ » 

Inter  cunctakges,  Sf  percunctabere  dodos. 


Sect.  378. 

JP S TATE  S  which  men  have  upon  condition  in  /cpr,  are  such  estates 
\^  which  have  a  condition  by  the  law  to  them  annexed^  albeit  that  it  be 
not  q^ified  in  tgnriting.  As  if  a  man  erant  by  Ids  deed  to  another  the 
ojfice  of  parkership  of  a  park,  to  have  andoccupte  the  same  office  for  terme 
rf  his  Itfe  the  estate  which  he  hath  in  the  office  is  upon  condition  in  law, 
to  wit,  that  the  parker  shall  well  and  lawfully  keepe  the  parke,  and  shall 
doe  that  which  to  such  office  belof^eth  to  doe,  or  otherwise  it  shall  he 
Uhrful  to  the  grantor  and  his  heires  to  oust  him^  and  to  grant  it  to 
^mother  if  he  will,8fc.  And  such  condition  as  is  intended  by  the  law  to 
Be  annexed  to  any  thing,  is  as  strong  as  if  the  condition  were  put  in  writing 
(sicoine  la  condition  ^issoit  mis  *  en  escript). 

''  QONDITION  in  laxv,  Sfc'*    Littleton  having  spoken  of 
conditions  in  deed,  now  according  to  his  owne  division 
commeth  to  speake  of  conditions  in  law. 

"  That  it  be  not  specified  in  xsiriting^    A  condition  in  law  is  that 

which 

*  ou  mustre,  added  in  L.  and  M.  and  Roh. 


L. 3.  C.  5.  Sect. 378.    upon  Condition.      [232. b.  233. a. 

>rhich  the  law  iotendeth  or  impljeth  without  expresse'  words  in 
the  deed. 

[123371       o:^  "  That  the parker  ihaUxodl  and  kmfuUy  keepe  the  rAot.a.a.u5.«. 
I   parke  (que  le  parker  bien  et  loyalment  gardera  le  Cro. Car. 69.^- 

V  u .  ^^h  ^'L.  ^r^''  ^\  '^"'^^^u  ^"''*f  ^'■^j  i^A 

which  18  a  French  word,  and  signmeth  that  which  we  vulearly  call  Hutt.  86, 87.) 
a  parke,  of  the  French  word  forquer^  to  imparke,  to  indose.    It 
18  called  in  Domesday ^  Parens,  In  law  it  signifieth  a  great  Quantity 
of  ground  inclosed,  priviledged  for  wild  beasts  of  cnase  by  pre- 
scription, or  by  the  king's  grant. 

liie  beasts  of  parque,  or  chase,  properly  extend  to  thebucke,  (8  Hep.  136.) 
the  doe,  the  foxe,  the  marten,  the  roe,  but  in  a  common  and  legall  (F.N.&.  164.  d.) 
aense,  to  all  the  beasts  of  the  forrest.    There  be  both  beasts  and 
fowles  of  the  warren.     Beasts,  as  hares,  conies,  and  roes  called  (5  Rep.  104.  b.) 
IB  records  [^1  CapreolL    Fowles  of  two  sorts,  viz.  Terrestres  and   [d]  Hill.  laE.). 
Aquatiles.     Terrestres  of  two  sorts,  Silvestres  and   Campestres:   conmregeio 
Campe^trest  as  partridge,  quaile,  raile,  &c.     Silvestres,  as  phesant,  ^.  rJd'^is  > 
wooacocke,  &c.     Aquatiles,  as  mallard,  heme,  &c.  whereof  I  have 
aeen  in  this  record  [*J:  Rex  concessit  Johanni  de  Beverly  Armi*  [*]  38  £.  3. 
Mr#  suo  quod  ipse  cum  quibuscunque  canibus  suis  ad  quascunque  ^^'  P«<co^ 
•  lettias  Jeras  regis  in  quibuscunque  forestis^  parcis  suis  quottes-  pw**«™«io- 
ctmque  voluerit  venari  possit,  et  quoscunque  Jalcones  possit  per* 
mitiere  volare  ad  quascunque  aves  de  voarrend  in  quibuscunque 
riparOSf  S^c. 

It  is  resolved    [e]   by  the   justices  and  the  kine's  coun-  [e]  Hill.  13  £.3. 
•dl,  that  capreoli,  id  est  roes,  non  sunt  bestia  de  foresta,  «d  ^^  **•"  ^ 
€u6d  Jiigant  alias  feras.     Beasts  of  forrests  be  properly  hart,  ^* 

ninde,  buoke,  hare,  boare,  and  wolfe,  but  legally  all  wild  beasts 
of  venery. 

A  forest  and  chase  are  not,  but  a  parke  must  be  inclosed.    The 
forest  and  chase  doe  differ  in  offices  and  lawes :  every  forest  is  a 
chase,  but  eviery  chase  is  not  a  forest     A  subject  may  have  a  Vide  Sect.  1. 
forest  by  especiall  grant  of  the  king,  as  the  duke  of  Lancaster  and 
abbot  of  Whitbie  had. 

Ockam  cap,  quid  regis  Jbresta,  saith,  Foresta  est  tuta  Jerarum  Vide  Bract 
wutnsio  non  quarumlwet^  sed sUvestrium,  non  quibuslibet  in  locis,  sed  «'.*.^'  &  3i<^' 
eertis,  et  ad  hoc  idoneis  ;  undejbresta  E.  mutata  in  O.  quasijbresta,  neia^Hb.^.^' 
kec  esty  ferarum  statio.  cap.  34, 35. 

Pudzeld  or  fVoodgeld  is  to  be  free  from  payment  of  money  for 
taking  of  wood  in  any  forest.  But  let  us  now  retume  to  our 
Littleton. 

^  In  this   Section  Littleton  putteth  an  example  of  a  condi-  (9  Bep-  50. 
tioQ  in  law,  annexed  to  the  office  of  the  keeper  of  a  park,  but  ^'^'  ^^) 
this  example  must  be  understood  with  a  distinction;  for  if  the 
pi^rker  dotli  not  attend  on  the   parke  one  or  two.  Sec-  dayes,  6E.4. 15.  b. 
this  is  no  foi  feiture  of  the  office  of  parkership ;  but  if  in  his  ^*>-  5-  E.  4.  q(J. 
^kfeult  any  deere  be  killed,  and  so  a  damage  to  the  lord,  that  ^^^**™'  ^'^* 
as  a  forfeiture:  for  (that  it  may  be  said  once  for  all)  non-user  ^H.y.  lu 
of  it  aelfe  without  some  special!  damage  is  no  forfeiture  of  30  H.  6. 32,  &r. 
pirate  offices,  but  non  user  of  publique  offices  which  concern  (Cro.  H^p.  n. 
the  administration  of  justice,   or  the  common  wealth,  is  of  it  And.  Ciirl  case.) 
aeUe  a  cause  of  forfeiture. 

"  To  oust  him  if  he  will,  ^c."     Littleton  here  spealujth  of 

an  ouster  by  force  of  a  condition  in  law,  therefore  it  is  to 

Vot.  n.  R  be 


Sd3.a.23S.b.]  Of  EfttatcB      L.S.  C.  5.  Sect. 378. 

be  MiD  in  wfait  other  cues  die  graotor  nugr  lawftiUy  oMt  his 
officer  (i}. 
There  u  a  dmratie  between  (dicers  that  hare  no  other  profit 
.  but  a  cdhiterall  certain  iee^  for  there  the  grantor  nmj  d»« 
charge  him  of  his  service»  as  to  be  a  bajrlji  receiver^ 
Q^survejor,  auditor»  or  tf^Ukey  the  exercise  whereof  is  [12337] 
i8E.4*B.         but  labour  and  duurge  to  hiniy  but  bee  must  hawe  his  I;  ■.    J 
llt^'^^'^  fee:  for  themaineraleof  kwis»  tfaatnoman  can  frus^  ^    ' 
UM.  08.^       *  trate  or  deroaate  from  his  owne  grant  to  the  preiudice  of  die 
ii£U&I>yer   -grantee.    And  where  albeit  the  grantee  hath  no  other  profit  but 
985.  his  fee,  yet  that  fee  is  to  be  perceived  and  taken  oat  of  die 

(Fw*379*  b.  profits  appertaining  to  the  lord  within  his  office,  for  dmee'die 
&'  M  74!  81  V^'^^^  cannot  discbarge  him  of  his  service  or  attendancB,  ihr 
«RoU.Ai^ri55!  viat  may  turn  to  theprdudice  of  the  granteci  if  the  grantor  wHI 
oBeplso.  Cm!  not  grant  the  office  at  aU.  But  in  all  cases  where  the  offiev  lih 
C^- 66.a& fiei  Unquisfaetfahisdffice»and  refbseth  to  attend^  he  loseth  Iw^oflee, 
^^**  ie^profit,  and aU. 

Inere  is  anodier  diversity  where  the  grantee,  besides  Un  oer- 
laine  fise,  Imth  profits  aid  cnules  by  reason  of  bis  oflee;  thore 
.the  grantor  cannot  disdiarge  him  of  his  serviceor  attendance^  flur 
that  should  bo  to  the  pr^ndice  of  the  grantee.  As  if  a  bmu 
dodi  grant  to  another  the  oflBce  of  die  stewardship  of  Us  couls 
^his  manners  with  a  certain  fee,  die  grantor  cannot  diachsagm 
him  of  his  service  and  attendance,  beoraae  he  hath  other  pra&s 
and  fees  belonging  to  his  office,  which  he  should  lose  If  he  were 
•a  B.  6b  10.3^  .disdhaiged  of  his  office.  And  as  in  die  esse  whidi  BiMikm 
a&a.  DlerTi*  here  piuteth  of  the  office  of  the  keeper  of  a  parke,  ferdtttkee 

hath  not  OBdy  his  fise  oeitaine,  but  profib  and  avaflea  alae^  in 

respect  of  his  office,  aa  deere  skinnes,  shoidders,  &c.    But  now 

let  us  proceed  and  see  what  other  particular  forfeitures  in  tew 

bee  oTthia  office  here  spoken  of  by  IMtietoih  ^^oidi  sonmwhat  of 

conditions  in  law  in  general!. 

(Aj)t.  54:  a.)  And  it  is  to  be  understood,  that  if  any  keeper  kill  any  deere 

*5  E-  4-  3.  b.       without  warrant,  or  fell  or  cut  any  trees,  wooos,  or  underwoods, 

a8  H  8^  ^^^  convert  them  to  his  owne  use,  it  is  a  forfeiture  of  his  office, 

Bendioes  ^ter    for  the  destruction  of  vert  is,  by  a  meane,  destruction  of  venisos, 

evesqiie  (le  Lon-  So  it  is  if  he  null  downe  the  lodge,  or  any  house  within  the  park 

dres  &  IHeron.    for  putting  01  hay  into  it  for  feeding  of  the  deere  or  such  like,  it 

hb.  9,  fo.  50. 96,  jg  ^  forfeiture ;  and  the  reason  wherefore  the  office  in  these  and  in 

Ff i  Mich.  ^'^^  cases  shall  be  forfeited  [J']  is,  quia  in  quo  quis  ddinquU  in  eo 

33  £.  I ,  coram     dejure  est  puniendus. 

rcge  inThesRur.  As  to  conditions  in  law,  you  shal  understand  they  bee  of  two 
revesque  de  natures,  that  is  to  say,  by  the  comioaon  law,  and  by  statute. 
Pl"coro.  ft-^!^*.  ^^^  those  by  the  common  law  are  of  two  natures,  that  is  to  say, 
Sir  Henrie  Ne-  the  one  is  founded  upon  skill  and  confidence,  the  other  withoot 
viiri  case.  skill  or  confidence :  upon  skill  and  confidence,  as  here  the  office 

ai  £.  4.30. 93.  of  parkership,  and  other  offices  in  the  next  Section  mentioned, 
Lib^Vtd?      and  the  like. 

>Vittingham^  Touching  conditions  in  law  without  skill,  &c  some  be  by  the 

case.  common  law  and  some  by  the  statute.    By  the  common  law  as 

to 


(1)  Since  sir  Edward  Coke's  time,  several  statutes  have  been  passed,  par- 
ticularly 25  Car.  2,  cha.  2.  13  &  14  W.  3.  ch.  6,  and  i  An.  ch.  22,  by  which  all 
persons  admitted  into  offices  civil  or  military  are  to  take  the  oaths  of  allegiance 
and  supremacy,  otherwise  they  forfeit  their  offices,  and  incur  other  penalUes, — 
But  with  respect  to  Roman  Catholics,  see  post  391.  a.  note  58. — [Note  146.] 


L.  3.  C.  5.  Sect  378.      upon  Condition.      [233.  b.  234.  a. 

to  every  estate  of  tenant  by  the  courtesie,  tenant  in  tayle  after 
possibility  of  issue  extinct,  tenant  in  dower,  tenant  for  life, 
jtenant  for  years,  tenant  by  statute  merchant  or  staple,  tenant  by 
digitf  gardian,  &c.  there  is  a  condition  in  law  secretly  annexed 
to  dieir  estates,  that  if  they  alien  in  fee  (i ),  &c  that  he  in  the 
reversion  or  remainder  may  enter,  et  sic  de  smiUbuSt  or  if  they 
daime  a  greater  estate  in  court  of  record,  and  the  like. 

Concerning  conditions  in  law  founded  upon  statutes,  for  some 
of  them  an  entrie  is  given,  and  for  some  other  a  recovery  by 
action :  where  an  entrie  is  given,  as  upon  an  alienation  in  mort- 
maine,  &c  and  the  like :  where  an  action  is  given,  as  for  waste 
i^gUnst  tenant  for  life  and  yeares,  and  the  like. 

*^  And  such  condUion  as  is  intended  by  the  km  to  he  annexed  to 
wy  thin^  is  as  strong,  S^c.^*    Here  it  is  worthy  the  observation  tp 
ta£e  a  view  of  the  divisions  aforesaid  in  some  particular  case.    As 
for  example.     Admit  that  an  office  of  parkershippe  bee  granted  (Cro.  Car.  979.) 
or  descend  to  an  infant  or  feme  covert,  if  the  conditions  in  law  i^^*  ^,  fi>.  44. 
annexed  to  this  office  which  require  skill  and  confidence  be  not  Wittinghamt 
observed  and  fulfilled,  the  office  is  lost  for  ever,  because,  as  (m^oq.  iCrau 
Littleton  saith   here,  it  is  as  strone  as  an  expresse  condition.  7.    9  Rep.  79. 
But  if  a  lease  for  life  be  made  to  a  rem  covert,  or  an  infant,  and  PIo.  205. 
fliey  by  charter  of  feoffment  alien  in  fee,  the  breach  of  this  con-  ^^'  ^^^) 
dition  in  law,  that  is,  without  skill,  &c.  is  no  absolute  forfeiture 
of  their  estate.     So  of  a  condition  in  law  given  by  statute,  which 

fiveth  an  entrie  onely.  As  if  an  infant  or  feme  covert  with  her 
usband  aliens  by  charter  of  feoffinent  in  mortmainey  this  is  no 
barre  to  the  infant  or  feme  covert.  But  if  a  recovery  be  had 
against  an  infant  or  fem  covert  in  an  action  of  waste,  Uiere  they 
are  bound  and  barred  for  ever.  • 

And  it  is  to  be  observed,  that  a  condition  in  law  by  force  of  a 
statute  which  giveth  a  recovery,  is  in  some  cases  more  strong  than 
a  condition  in  law  without  a  recovery.  For  if  lessee  for  life 
make  a  lease  for  yeares,  and  after  enter  into  the  land,  and  make 
waste,  and  the  lessor  recover  in  an  action  of  waste,  he  shaU 
avoid  the  lease  made  before  the  waste  done.  But  if  the  lessee 
for  life  make  a  lease  for  years,  and  after  enter  upon  him,  and 
make  a  feoffinent  in  fee,  this  forfeiture  shall  not  avoid  the  lease 
for  yeares.  Nor  in  any  of  the  said  cases  a  precedent  rent  granted 
out  of  the  land  shal  be  avoyded.  For  if  lessee  for  life  grant  (Ant.  185.  t.) 
a  rent  charge,  and  after  doth  waste,  and  the  lessor  reco- 
vereth   in  an  action  of  wast,  he  shall  hold  the  land 

[123471  CC^  charged  during  the  life  of  the  tenant  for  life,  but 
J  if  the  rent  were  granted  after  the  waste  done,  the  lessor 
shall  avoid  it. 

And 


(1)  But  this  must  be  understood  of  an  alienation  which  divests  the  remainder 
or  reversion,  as  a  feoffinent,  fine,  or  common  recovery ;  but  a  conveyance  by 
lease  and  release,  or  bargain  and  sale,  is  no  forfeiture.  Neither  is  it  a  for- 
feiture of  the  particular  estate,  if  the  reversioner,  or  remainder-man  in  fee,  joins 
with  the  tenant  for  life  or  years  in  making  the  alienation  ;  nor  is  his  grant  of 
an  advowson,  remainder,  or  any  thing  else  which  lies  in  grant,  a  forfeiture.  But 
if  a  tenant  for  life  or  years  claims  the  fee,  as  by  joining  the  miA^  upon  the 
mere  right ;  or  if  he  affirms  the  fee  to  be  in  a  stran^r,  as  by  accepting  a  fine 
sur  conusance  de  droit  come  oeo  from  a  strangOTi  it  is  a  forfeiture.  See  post. 
«5i.  b.  353.  a. — [Note  147.] 
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L.3.  C.5.  Sect.  376. 

And  the  reason  nhertirore  [he  lease  for  years  in  the  case  afare- 

saidslitill  be  avoyded,  is  because  ofnecessitie  the  action  ofwaMe 

mutt  hK  brought  against  the  lessee  for  life,  which  in  that  case 

murt  bind  the  lessee  for  veares,  or  else  by  the  act  of  the  leagec 

(^1.54.)  ^T  ^'f*'  ^^  lessor  should  be  barred  to  recover  Itxum  vaslatuMf 

which  the  statute  giveth  [1  ]. 
(rmi.  338.  b.)         If  a  man  hath  an  office  for  life  which  requirelh  still  and  con- 
fidence, to  which  oiGce  he  bath  a  house  heloneing,  and  chai^etli 
the  house  witt)  a  rent  during  hii  life,  and  afler  commit  a  for- 
feiture of  hia  office,  tlie  rent  charge  ihall  not  be  nvoyded  during 
his  life,  for  regularly  a  man  that  taketh  advantage  ol  a  condition 
in  law  fchal  taice  the  land  with  sudi  charge  as  he  finds  it.     And 
therefore  Littleton  is  here  to  be  understood,  that  a  conditioD  in 
law  is  as  Etrong  as  a  coiiditioo  in  deed,  as  to  avoid  the  estate 
ot  interest  it  selfe,  but  not  to  avoide  precedent  charges,  but 
in  some   particular   cases,  as  by  that  which   hath  boene  said 
appeareth. 
gfl.  7.  M  It-         There  be  at  this  day  more  conditions  in  law  annexed  to  offices 
Aiidtior,  re-        than  were  when  Littleton  wrote;  for  example,  for  offices  in  any 
Kriytr,  bsjlife,     ^{g^  touching  the  administratjon  or  execution  ofjustice,  or  clerk- 
muTmuicr      ''''P  '"  ""^  court  of  record,  or  concerning  the  king's  treasure, 
drtke'siiur,        revenue,  account,  cuatomee,  ainage,  auditorship,  king's  surveyor, 
kaapfvariivlier  Or  keeping  of  any  of  his  majestic's  castles,  forts,  &c      For  if 
of  any  rorrrti.     any  of  these  officers  bargaine  or  sell  any  of  the  said  offices  or 
E^'r*"^'*"    ^'^y  deputation  of  the  sanie,  or  take  any  money  or  profit,  or 
TrwauKr  n-      any  promise,  covenant,  bond,  or  assurance,  to  have  any  money 
cHTcr.callodor,  or  reward  for  tile  same,  tlie  person  so  bargaining  or  selling,  or 
bailifc,  he.  that  shal  take  any  such  promise,  covenant,  bond,  or  assurance, 

(VW,  Aiit,a>60  (hall  not  otdy  forlcit  his  estate,  but  also  every  person  bo  buying, 
bE  e^nTiO  fi'^^S  *"'  assuring,  be  adjudged  a  disabled  person  to  have  or 
Cro,  Cn.  SQ?.  ci^oy  ^^0  same  office  or  offices,  deputation  or  deputations,  &c. 
Cro.  Jsf.  3BS.  and  that  nil  such  bargain?,  sales,  promises,  covenants,  and  assur- 
aloif.  154.)  anccs,  a^  hi' before  specified,  shall  be  voidf,  except  as  in  the 
said  act  is  excepted. 

Sir  Robert  Vernon,  knight,  being  coferer  of  the  king's  house  of 
{he  king's  gift,  and  having  the  rcceit  of  a  great  summe  of  money 
yearelyof  the  king's  revenue,  did  fora  ccrtaine  summe  of  money 
bargain  and  sell  the  same  to  sir  A.  I.  and  agreed  to  surrender  the 
said  office  to  the  king,  to  the  entent  e  grant  might  be  made  to 
sir  A.  who  surrendred  it  accordingly :  and  thereupon  sir  A.  was 
MMh.  laJacubi  by  the  king's  appointment  admitted  and  gworne  coferer.  And  it 
Kw*-  was  resolved  by  sir  Thomas  Egerton,  lord  chanceltour,  the  chiefc 

justice,  and  otherf  to  whom  the  king  referred  the  same,  that  the 
said  office  was  void  by  the  said  statute,  and  that  sir  A.  was  dis- 
abled to  have  or  to  take  the  said  office,  and  that  no  non  obitatUe 
could  dispense  with  this  act  to  enable  the  said  sir  A.  for  the  rea- 
son and  cause  before  mentioned.  Sect,  180.  And  hereupon 
Lib,  3,  fo.  B3.  sir  A.  was  removed,  and  sir  Marmadulce  Darrell  sworne  (by  the 
CoUhil'twM.  im^'s  commandmentj  in  his  place.  And  note,  that  all  promises, 
bonds  and  assurances,  as  wel  on  the  part  of  the  bargainor  as  of 

the 


(1)  For  the  recovery  relates  to  the  tiine  of  the  misle  done,  tahich  is  paramount 
to  the  grant,  but  it  does  not  relate  to  the  time  of  making  the  estate,  to  avoid 
charges  bif  force  of  this  condition  in  late,  unless  in  the  case  of  a  lease Jbr  years, 
•«wA«A  IS  of  necessity  to  have  the  place  wasled.^Lati  Nott.  MS— [Note  1+8.] 


A 


I4.5.  C.5.  Sect.379.     upon  Condition.        [234.  a.  234.  b. 

the  bargainee,  are  void  by  the  same  act.    [*]  Ntdld  olid  re  mams  [•]  ;Erod. 
Romana  respublica  interiity  qu^m  qubd  magistratus  qfficia  venMta  fo.  353* 

[g]  Juguriha  going  from  Rome  said  to  the  city,  Vak  venalis  [g\  Salust. 
civttas,  mox  peritura  si  emptorem  invenias* 

Therefore  by  the  law  ot  England  it  is  further  provided,  that  no  la  R.  2.  ca.  3. 
officer  or  minister  of  the  king  shall  be  ordained  or  made  for  any 
gift  or  brocage,  favour  or  affection,  nor  that  any  which  pursueu 
by  him  or  any  other,  privily  or  openly,  to  be  in  any  manner  of 
office,  shall  be  put  in  the  same  office  or  in  any  other,  but  that 
all  such  officers  shall  be  made  of  the  best  and  most  lawfuU  men 
and  sufficient :  a  law  worthy  to  be  written  in  letters  of  gold,  but  .  . 

more  worthy  to  be  put  in  due  execution.    For  certainly  never 
shall  justice  be  duely  administred  but  when  the  officers  and  mim's- 
'  ters  of  justice  be  of  such  quality,  and  come  to  their  places  in 
tach  manner  as  by  this  law  is  required. 

**  Such  condition  as  is  intended  by  the  lam  to  be  annexed  to  any 
Mngy  is  as  strong  as  if  the  condition  %»ere  in  xtmting,**     And  this  Vide  Sect.  419. 
accords  with  that  ancient  rulC;  Utique  fortior  et  potentior  est  4^9*  43o. 
dispositio  legis  qudm  hominis. 


Sect.  379. 

T'S  this  manner  it  is  of  grants  of  the  offices  of  steward,  constable,  bedela^ 
tie,  bayliwick,  or  other  offices,  &c.  But  if  such  office  bee  granted  to  a 
man,  to  have  and  to  occupie  by  himselfe  or  his  deputie,  then  if  the  office  bee 
occupied  by  him  or  his  deputie,  as  it  ought  by  the  law  to  bee  occupied,  this 
tufficethfor  him,  or  otherwise  the  grantor  and  his  Jieires  may  ouste  the 
grantee,  as  is  ajoresaid,  (ou  auterinent  *  le  grantor  et  ses  heires  poient 
ouste  +  le  grantee,  come  est  avantdit). 

''  QTEWAR or    Of  this  I  have  spoken  before.  a i  E. 4.  ao. 

^  PI.  Com.  379. 

"  Constable"    Of  this  likewise  something  hath  beene  (^"*-  ^**  **^ 

[i234n  spoken  q:>  before.     But  a  constable  is  often  taken  in  8  E.  4.  6. 
1       I  the  law  for  a  warden  or  keeper,  as  Constabularius  castri  (5  Rep.  59.) 
de  Dover  et  5.  portuum;  for  the  warden  of  the  castle  of 
Dover  and  the  Cinque  ports,  &c.     So  as  in  this  sense  Constabula' 
rius  is  taken  for  CasteUanuSy  and  this  is  proved  by  the  statute  (*)  of  [*]  W.  1,  ca.  7, 
W,  I,  ca»  7.     Des  prises  des  Constables  ou   CasteUains  faitz  des 
tmierSySfc.     And  Magna  Carta,  \b]  c.  19.     NuUus  constabularius  m  Mn^na 
vd  eius  baUivus  capiat  blada  vel  alia  cataUa  alicujus  qui  nan  sit  de  Carta,  ca.  19. 
villa,  ubi  castrum  suum  situm  est,  Sfc,  Stanford fo.  152.     Constabu-  Sianf.  fo.  i^a. 
larius  TUrris  London,  for  Custos  Turris,  32  H,  8.  ca.  28.     Con-  3^  H.  8.  ca.  a8. 
stable  of  the  Forest,  for  the  Keeper  of  the  Forest. 

"  Bedelarie"  Bedell  is  derived  of  the  French  word  Beadeau, 
which  signifies  a  messenger  of  the  court,  or  under  baylife,  in 
Latine  BedeUus* 

And  the  oath  of  a  bedell  of  a  manor  is,  that  he  shall  duly  and . 

truly 

1  e  grantor— Dy  L.  and  Af.  and  Roh*      f  le  grantee  not  in  L.  and  M.  or  Roh. 

B3 


S34.b.  235.0.1  OfEsttttes         1.3.  C.5.  Seot.S80. 

truly  ezeeule  aU  indi  attachementt  and  otter  proces  «s  shall  be 
directed  to  him  from  the  lord  or  steward  of  his  court,  and  that  he 
shall  present  all  pomid  breaches  which  shall  luq[>pen  within 
«ffice^  and  all  chattels  wayredy  and  estrajes. 

**  B^tiuidk.''    OfduiMifficientbathbeeneMidiKfore. 


Sect  380. 

I 

jdLSOf  etiaies  cf  landt  or  tenemmU  mm/  bee  made  vpan  eoadiiion  in 
law,  aUmt  upon  the  estate  made  there  ma$  not  any  nuntion  er  re- 
heanall  madfi  ^  Mm  eonditiou.  MpU  the  taee  thai  aJease  be  made.  ^ 
the  husband  ana  wife,  to  have  and  to  hold  to  them  during  the  cotertme 
h^weetie  them;  in  thu  case  thty  hope  an  estate  for  terme  of  their  two  Kvet 
wfon  condition  in  Urn,  sa\.'ifon€  of  them  die,  or  that  there  be  -a  OoOfce 
Mifoeen  them,  then  it  shall  bee  lamfuU  for  the  lessor  ^td  his  hdms  io 
enter,  4rc* 

(tRon.Abr.       XJERE  Zsttfefoa  termeth  words  of  limitation  to  be  conditioiis 
|ii^Aiitti4.b.  ."    inlaw:  for  his  first  example  is. 

**  During  the  eaveriurie  between  them/*  durante  eooperturS  inter 

eos.    This  word  fdurttnte)  is  properly  a  word  of  Imiitationy  as 

durante   viduitate,  or  datrante  vkf^mtates  or  durante  9^  ^. 

And  properly  a  conditifm  in  law  is,  as  hath  beene  said,*  vliiie 

I7H.  e.  17.       the  law  createth  the  same  without  any  expresse  words, 

'^&  8.J15.  DtuN  also  maketh  a  limitation;  as  if  a  lease  be  made,  dum.sobs 


•A^^  b      fi^^>  ®'  ^^  '^  ^  ^^^  vixeriL    Dummodo  is  also  a 

4  Rep.  3^*.)       word  of  limitation ;  as  c:^  dummodo  solveret  talem  red-  [2357] 

14.  i.  g.  ditum*     Quamdiu  also  is  a  word  of  limitation,  for  if  a  I  *] 


Grant  92.  man  grant  a  rent  out  of  the  mannor  of  Z>.  qtiamdiu  the 

^^ Rep.  4a)     grantor  shall  bee  dwelling  upon  the  mannor,  this  is  good,  or 

Vanghw  3a.       9^^i^  ^  bene  gesserit. 

4Bep.  33.      37  H.  6.  27.      (9  Rep.  95.)      (Ant.  214.  b.       4  Rep.  3.  a.)      14  E.  a. 

Grant. 93.      (10  Rep.  4a.      Plo.a4a.  a.      Vaogbanafi.      4 Rep- 3d)     37  H.  6.37. 

(9  K«P-  95.) 

10  Ass.  4.  ^^  ^^  ^7  these  words,  donecy  guotuquey  usque  ady  tamdiu, 

6E.3.8, 9.111.    ubicunque. 
3  £.3. 18. 

Annnitie  40.  «  jy-^ne  qfihem  die,  S^c.**    For  if  any  of  them  die  the  coverture 

Temps  E.^!       ^  dissolved,  and  consequently  the  state  determined  by  the  limi- 
Annuiticiso.      tation. 

iiAm.  p.  8.     fliAas.p.18.     ft6£.3.69.     7£.4.i6.      9E.  4. 35,26.    9H.  6.39. 
14  H.  8.  13. 

"  Or  that  there  be  a  divorce  betooeen  them^  S^e-*'  Here  is  a  dis- 
tinction to  be  understood :  for  there  bee  two  kinde  of  divorces, 
•47E.  3.27.  "^^  oi^e  ^  vinculo  matrimonii*^  and  the  other  ^  measa  et  thoro. 
39  E.  3.  32*  33-  Divottium  dicitur  ^  divertendoy  or  divortendo^  quia  xdr  divertitur 
Bract  ^  fo  ^^  ^^  wjfore.  Divorces  a  vinculo  matrimonii  are  tnese :  Causd  pra* 
i8E.^28.^^  con^rorfttj,  causd  metisy  causd  impotentia  seu  Jrigiditatisy  causa 
24H.8.ba8tards.  ^^otisy  caus&  consanguinitatisy  S^c.  And  I  reade  in  an  ancient 
Br.  44.    89E.i.lwtMdai,  «aR4.titCsiwul^.6k    e.]B^8-S40.    95  £.3. 39. 

record, 


L.3.  C. 5.  Sect.  380.         upon  Condition,  [235. a. 

tecord,  coram  rege  lermino  Pasch,  ^oE.  i.  William  de  Chad' 
toorihe'B  case,  that  he  was  divorced  from  his  wife,  for  that  he  did 
carnally  know  her  daughter  before  he  married  the  mother ;  all 
which  are  causes  of  divorce  preceding  the  marriage 

A  mensa  et  thoro,  as  causa  aduherii,  which  dissolveth  not  the  (>  S^^-  ^4* 

marriage  d  vinculo  matrimonii,  for  it  is  subsequent  to  the  mar-  ^  ^'^^^o  \ 

ria«B.     And  the  divorce  that  Littleton  here  speaketh  of  is  in-  34 1. 300. 5b i.; 

tei^ed  of  such  divorces  [*J  as  dissolve  the  marriage  ^  xinculo  [•]  vid  Sect. 

matrimoniiy  and  maketh  the  issue  bastard,  because  they  were  not  399. 

justa  nuptia.     And  therefore  in  Littleton's  case  though  the  ^Sid.  13. 118. 

Imsband  and  wife  be  divorced  causA  adulterii,  yet  the  freehold  1^  5f  ^'  ^' 

continueth,  because  the  coverture  continueth.     And  it  is  further  q^  ^ar.'40a. 

to  be  understood,  that  many  divorces  that  were  of  force  by  the  2  Inst.  682. 

cason  law  when  Littleton  wrote,  are  not  at  this  day  in  force ;  for  Vaugh.  aaii 

by  die  statute  of  32  H,  8.  ca,  38,  it  is  declared  that  fdl  persons  3>9;32') 

be  lawfull  (that  is,  may  lawfully  marry  J  that  be  not  prohibited  3^  «• ».  ca.  g^. 
by  God's  law  to  marry,  that  is  to  say,  tnat  be  not  prohibited  by 
me  Leviticall  degrees. 

A  man  married  the  daughter  of  the  sister  of  his  first  wife,  and 
was  drawne  in  Question  in  the  ecclesiasticall  court  for  this  mar- 
riage, alleging  the  same  to  be  against  the  canons ;  and  it  was 

resolved  [tt]  by  the  court  of  common  pleas,  upon  consideration  [nJTr.s.  Jac. 

had  of  the  said  statute,  that  the  marriage  could  not  be  impeached,  )u>t.io3s.  Bich- 

fiir  that  the  same  was  declared  by  the  said  act  of  parliament  to  be  ^  Pan«n«'<tst 

good,  inasmuch  as  it  was  not  prohibited  by  the  Levitical  degrees,  ^^^^'  Acc.  Mo. 

etsicde  similibus  ( 1 ).  '907!   Vid.  Sid! 

Sect-  -♦34.) 

(1)  This  passage  exposed  sir  Edward  Coke  to  much  censure. — It  was  struck 
oat  cf  the  third  and  every  following  edition  to  the  ninth. — It  was  restored  to  its 
place  in  that  edition,  and  is  to  be  found  in  all  the  subsequent  editions. — llie 
followuig  account  is  given  of  this  circumstance  in  Burn's  Ecclesiastical  Law, 
vd.  3.  p.  40a,  3d  edit.-;-"  There  are  several  degrees,  which,  although  not  ex- 
**  pressjy  named  in  the  Levitical  law,  are  yet  prohibited  by  that,  and  by  the 
"  statute  of  3a  H.  8.  c.  38,  by  parity  of  reason.  Hence  in  the  case  of  Wortley 
"  and  Watkinson,  a  consultation  was  granted,  where  one  had  married  the 
"  daughter  of  the  sister  of  his  former  wife ;  which  (as  sir  John  King  laid  the 
*^  argument)  is  the  same  degree  of  proximity,  as  the  ncphew^#  marrying  hts- 
"  &Uier's  brother's  wife ;  and  this  being  expressly  prohibited,  the  other  by  parity 
*'  of  reason  is  so  likewise;  as  it  had  been  declared  E.  iG  J.  in  Pennmgton's 
"  case,  before  the  High  Commissioners.  Which  point  was  again  argued  T. 
**  1  An.  in  the  case  of  Snowlingand  Nurisey,  and  consultation  granted  as  before, 
"  notwithstanding  the  case  of  Richard  Parsons,  mentioned  by  lord  Coke,  i  Inst. 
^'  335,  in  which  it  was  first  determined  not  to  be  within  the  Levitical  degrees, 
**  and  prohibition  granted ;  but  a  consultation  beine  awarded  on  debate,  two 
^  years  after,  that  case  is  -said  to  have  been  expunged  out  of  the  First  Institute, 
"  Dy  order  of  the  King  and  Council.  And  this  was  the  very  point  in  which 
"  ^esently  after  the  making  of  the  act)  lord  Cromwell  desired  a  dispensadon 
"  lor  one  Massey,  who  was  contracted  to  his  sister's  daughter  of  his  late  wife ; 
"  but  the  archbishop  denied  it,  as  contrary  to  the  law  of  God,  and  gave  for 
"  reason,  that  as  several  persons  are  prohibited,  which  are  not  expressed,  but 


**  less  can  it  be  doubted,  whether  the  like  rule  concerning  parity  of  reason,  doth 
**  not  forbid  the  uncle  to  marry  his  niece,  which,  though  not  expressly  forbid- 
''  den,  is  virtually  prohibited  in  the  precept  that  forbids  the  nephew  to  marry 


B4  **tl^e 


35.a.SS5.b.]  OfEitalH^      Li9«o.u.w. 


Sect  381. 


^ND  fftof  tk^  have  an  etiaiefor  term  of  iieir  two  Kva  is  proved 

tlm$:  Bjperv  mam  thai  hath  an  estate  of  freehold  in  any  lands  or 

tenments,  dtherhe  hath  an  estate  in  fee,  or  in  fee  taUe,  or  for  tetme  of  his 

^^'  or  for  terms  of  another  man*s  Ufe,  and  bjf  such  a  lease  ihejf  have 

ip  mi  thejf  have  not  by  this  grant  fee^  nor  fee  taiUf  nor  fur  terme 
ambih^s  Hfe,  ergo,  th^  have  an  estale  for  terme  of  their  omne  livesp 
f  Ms  is  mpon  eonaition  tn  laws  in  forme  aforesaid  \  and  in  this 
caseifiimf  shal  do  wast,  thefeojfor  shall  c^r  have  a  writ  of  waste  TSSSTI 
Ofifimi  themf  supposing  by  hu  writ,  aabd  tenet  ad  terminuin  L  b.  J 
TitiiB;&c.*  Imi  tn  this  (A)  coant  he  shall  declare  how  and  in 
whai  manner  the  lease  was  made. 


^Cm.  601.  b.  «  jrs  ffoved  thus.**    Bj  this  argument  logically  drawne  i  O' 
vld.8Mt.346.      •-*    xnsioae,  k  appeareOiy  how  necetiaiy  it  b  tliat  our  student 

should  (as  iMetom  did)  ccmie  from  one  of  the  universities  to  the 
^  stodie  rf  the  common  lawy  where  he  may  leame  tholiberallart^ 

and  especially  lopck,  for  that  teacheth  a  man  not  onely  bjr  jost 
argolneot  to  corcliide  the  matter  in  question,  but  to  disomie 
betweene  truth  and  falsehood,  and  to  use  a  good  method  in  his 
studie,  and  probably  to  speake  to  any  leeall  iquestion^  and  is  de- 
taoA  thus,  ditdectiea  est  sdentia  probaiHiter  de  quovis  themate 
disseremU,  whereby  it  qppeareth  bow  neoessaijr  il  is  Ar  our 
student 


^H.6Lt7.  ''  Supposing  by  his  writ,  yi6d  tenet  ad  terminum  tits^  ^'^ 

This  ana  the  rest  of  this  section  is  evident  and  plaine. 

Secu 

*  but — and^  in  L.  and  M.  and  Roh. 

(A)  The  word  "  this"  uem  to  be  here  imerted  for  his.     See  Mr.  Ritto't  Intr.  p.  1 1 2. 


**  the  aunt;  nor  is  it  of  moment  to  alledge,  that  the  first  is  a  more  favourable 
<<  case,  as  the  natural  superiority  is  preserved ;  since  the  parity  of  degree^  which 
'''is  the  proper  rule  of  judging,  is  the  very  same.  Gibs.  413.  But  where  in  the 
'\case  of  Harrison  and  Burwell,  T.  20  C.  2,  in  the  spiritual  court,  one  had  mar- 
'Vried  the  wife  of  his  great  uncle,  this  was  declared  not  to  be  within  the  Levitical 
*^  degrees ;  and  accordingly,  after  the  opinion  o(  all  the  judges  taken  by  the 

'' king's  special  command,  a  prohibition  was  granted.     Gibs.  413." Note^ 

the  case  of  Richard  Parsons^  T.  3  Ja.  Rq.  1032,  vfhere  a  man  tnaj/  marry  the 
daughter'  of  his  tvifes  sister ,  tjohich  is  in  the  editions  0/^1628,  and  that  qf^g^  and 
is  herelefl  out.  See  Moor  1266,  Mannes  casCy  33  Lliz.  in  the  case  of  the  widou> 
of  one  Rennington,  xvho  claimed  a  xdd&tvs  estate^  but  teas  denied  because  ahe  toas 
niece  to  the  former  %oife  of  Rennington,  toho  had  done  penance  for  the  incestuous 
marriage  ;  but  it  was  resolved  she  should  have  her  xvidotos  estate,  because  there  tww 
never  any  divorce  had  in  the  life  qfher  husband,  though  there  twM  cause.  Hob.  181. 
in  the  case  ofHotvard  v.  Bartlett.  2  Inst,  683.  1  Cro.  228.  Vaugh.  302.  Hill  v. 
Geed,  3  Lev.  364.  Vide  auxy  2  Jones  118.  5  Mo>  iGj,  and  &.  StilUng fleet" & 
"  '^-  1 2i.-Lord  NotU  MS^Note  149.]  " 


L. 3.  C.5. 8601.382—83.      upon  Condiiioh.  [235.b. 


Sect.  382. 

TJi  the  mme  manner  it  ts,  if  an  abbot  make  a  lease  to  a  man  for  yeares 
(B),  to  have  and  to  hold  to  him  during  the  time  that  the  lessor  is  abbot 
(£q  mesme  le  maaner  est,  si  an  abbe  fait  un  lease  a  un  liome  a  avcF 
et  tener  a  luy  durant  ie  temps  que  le  lessor  est  abbe) ;  tit  this  case  tlie 
lessee  hath  an  estate  for  term  of  his  own  life :  but  this  is  upon  condition 
in  law,  scilicet,  That  if  the  abbot  resigne,  or  be  deposed,  that  then  it  shall 
be  lawfullfor  his  successor  to  enter,  Sfc* 

^[  TF  an  abbot,**    So  it  is  of  a  bishop,  archdeacon,  and  other  ec-  Vld.  Bnet. 

clesiasticall  or  temporal!  body  politique  or  corporate,  or  of  ^^*  6-  "^^4* 

any  officer  or  graduate,  or  the  like.  ^^'  *4^*) 

'  ^  Resigne  cr  be  deposed.'*    And  so  is  of  a  translation  and 
cfgvioD* 

Sect.  383. 

jfLSO  a  man  may  see  in  the  Book  of  Asnses,  an  ^8  E.  3.  %  p.  s,aj>lea 
of  Assise  in  this  form  followine^  scilicet,  Jn  assise  of  Novel  Disseisin 
was  sometime  brought  against  A .  who  pleaded  to  the  assise^  and  it  was  found 
by  verdict,  that  the  ancestour  of  the  plaintife  devised  his  lands  to  bee  sold 
by  the  defendant,  who  was  his  executor,  am  to  make  distribution  of  the 
money  for  his  soule:  and  it  was  found,  that  presently  after  the  death  of 
the  testator,  one  tendred  to  him  a  certaine  sum  of  money  for  the  lands, 
bnt  not  to  the  value,  and  that  the  executor  afterwards  held  the  lands  in 
his  own  hands  twoyeares,  to  the  entent  to  sell  the  same  dearer  to  some  others 
and  it  was  found  that  he  had  all  the  time  taken  the  profits  of  the  lands  to 
his  own  use,  without  doing  any  thing  for  the  soule  of  the  deceased,  Sfc. 
Moubray  *  justice  said,  the  executor  in  this  case  is  bound  by  the  law  to 
make  the  sale  as  soone  as  he  may  after  the  death  of  his  testator,  and  it  is 
found  that  hee  refused  to  make  sale,  and  so  there  was  a  default  in  him, 
and  so  by  force  of  the  devise  he  was  bound  to  put  all  the  profits  camming 
of  the  lands  to  the  use  of  the  dead  (et  issint  per  force  del  devise  il  fuist 
teniis  d'aver  mis  touts  ie  profits  f  avenants  de  les  tenements  al  use  le 
raort),  and  it  is  found  that  he  tooke  them  to  his  owne  use,  and  so  another 
default  in  him.  Wherefore  it  was  adjudged,  that  the  Pi  *  should  recover. 
§  And  so  it  appeareth  by  the  said  judgement,  that  by  force  of  the  said 
devise  the  executour  had  no  estate  nor  power  in  the  lands,  but  upon  con , 
Ution  in  law. 

'^  J^HE  book  of  Assises,*'  is  a  boolce  of  the  Reports  of  Cases  in 

the  raigne  of  king  Edtoard  the  Third,  and  it  is  called  the 

Booke  of  Assises,  because  the  greatest  part  of  the  cases  therein 

are 

X  p.  3,  not  in  L.  and  M.  or  Roh.  f  avenants — prevenantes,  in  X.  and 

*  justice  said,  not  in  L.  and  M.  or     M.  and  Roh. 
Roh.  §  Sfc.  added  in  L.  and  M.  and  Roh. 

(B)  It  team,  that  the  teit  $hmdd  bt  read  at  ^  the  tterdt  '*  for  yearei"  had  beem  emitted, 
Su  Mr,  RUto't  Jntr.  p.  i  la.  It  u  obiervMe  that  tht  orieinai  Frsnch  d$e9  not  warrant  ^c 
intertitm,  in  tht  trantlatwn,  efthe  vwrdt  in  fMMJon. 


235.  b.  236. a, & b.]       Of  States     L.  3.  C.  5.  Sett  383. 

«re  upon  writs  of  outset  brougfati  as  hath  been  said,  and  which 
hath  becne  cited  brfore. 

^  <<  DevUed  his  lands  ia  be  sM  hy  his  execuior.**    This 
must  odr  be  intended  to  be  of  lands  devisable  by  ["23611 
custome,  for  lands  by  the  oommon  law  were  not  derisabfe  [_  |^  J 
(as  hirtfa  been  said:  for  in  thb  section  is  implyed  a  di- 
(Uidb.9!  Aiit.    Tersityy  vis.  when  a  man  deviseth  that  his  executor  shal  seQ  the 
xit>«*  1^1*)      land,  there  the  lands  descend  in  the  meane  time  to  the  hdre^ 

and  untiO  the  sale  bee  made  the  heive  may  enter  and  take  Ae 
profits.  But  when  the  land  is  derised  to  his  executor  to  be  aold» 
there  the  devise  taketh  .awi^  die  descent^  and  vesteth  the  state 
of  the  land  in  the  executor,  and  he  may  enter  and  take  the 
profits,  and  nake  sale  according  to  the  devise.  And  here  k  ^ 
peaieth,  by  our  author,  that  wfaip  a  man  deviseth  his  tentinenta 
to  be  sold  by  his  executors,  it  is  all  one  as  if  he  had  devised  his 
tenements  to  his  executors  to  be  sold:  and  die  reason  is,  be- 
cause be  deviseth  the  ten^enU  whereby  bee  breakes  the  de» 
scent  (1). 

''  Mmhrojf^    John  MenBohray  was  a  reverend  judge  of  die 
ooort  of  comnum  plei%  tnd  dasoended  of  a  noble  fiunily. 

**  TheemeiilhrmihU  ease  is  ioumi  fy  the  lam  io  mate  ik$sJe 

as  soame  as  kt  m^  qfier  ikft  deaih  qf  his  testatarf  ^^    A&ddi^ 

mann  bereef  is,  fbr  Ihut  tfce  meane  profits  taken  before  the  sale 

(als^9|.k)j  shall  not  by»wsets^#o  as  be  Wy  be  compeliable  to  pay  4db^ 

with  the  same,  and  therefop  the  law  will  inforce  bim  to  sell  tiie 
lands  as  sooner  he  can,  for  odierwise  bee  shall  take  advantagw 
ef  bjs  owne  ladies :  but  if  a  man  devise  that  bis  executor  diall  soD 
Us  land,  there  he  may  sell  it  at  anv  time,  for  that  he  hath  but » 
bare  power,  and  no  profit.  And  oy  this  case  it  appeareth  whttt 
(8  Cm.  19.  construction  the  law  maketh  for  the  speedy  payment  of 
««•  ••)  debts.    And  here  is  to  be  observed,  that  many  qc^  words  [^3671 

in  a  will  doe  make  a  condition  in  law,  that  make  no  con-  i     k    *J 

dition  in  a  deed :  As  here  to  devise  lands  to  an  execu- 

Mleh.31  &  33     tor  ad  vendendufttf  so  if  lands  be  devised  to  one  ad  solvendum  20  L 

SLiaths  King's  to  /.  S.  or  paying  twentie  pounds  to  /.  N.  this  amounts  to  a  con- 

Vcpcb.  Crick-    dition.    And  CHckmers  case  was  this:  A  man  seised  of  certaine 

•djjvdge.  Dy.    6E.6.fi>.  74.    7E.  6.  70.    (1  Leo.  174.)    10  Rep.  41.    Cro.  Car.  185.) 

lands 


(l)  I  Co.  2$.  b.  Porter's  case.  Breach  qf  dondition  assignedy  because  he  Juts 
no#  verfi>rmed  taithin  convenient  time,  viz.  8  j^ears. — Ant.  113,  cont.  that  xiohere 
lanas  are  devised  to  executors  to  sell,  and  one  refuses,  yet  it  is  within  21  17.  8. 
though  it  be  an  interest,  and  though  the  tvords  qf  the  statute  are,  where  lands  are 
milled  to  be  sold  by  executors,  tohich  gives  only  a  power  ;  so  there  was  a  difference 
between  them, — 49  E.  3. 17.  The  case  was,  a  woman  seised  qf  lands  in  lAmdon 
demed  them  to  be  sold  by  her  executors,  and  died  without  an  heir;  that  devise  prC" 
ffented  the  escheat  which  the  king  pretended  to  have,  and  the  executors  could  enter 
^nd  sell,  therefore  more  than  a  bare  authority  passed.  Yet  in  1651,  on  evidence 
stt  the  bar,  between  Wilkinson  and  White,  this  case  was  started;  and  lord  chid' 
jvstice  Rolls  doubted  qfthis  opinion,  because,  he  said,  it  was  only  a  descent,  accora- 
sag  to  the  words  qf  Littleton;  and  that  it  appeared  to  him,  that  when  lands  are 
dmdsad  to  be  sold  by  executors,  there  no  interest  passes,  as  in  the  last  clause  here. 

'^     ant  p,  113.  a.  note  8.— Lord  Nott.  MSS.— [Note  150.} 
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lands  holden  in  socage  had  issue  two  daughters  A*  and  B.  and 
devised  all  his  lands  to  A.  and  her  heires,  to  pay  unto  B.  a  cer- 
taioe  summe  of  money  at  a  certaine  day  and  place ;  the  money 
was  not  paid,  and  it  was  adjudged,  That  these  words,  ^*  to  pay,*' 
Ac  did  amount  in  a  will  to  a  condition ;  and  the  reason  was,  for 
that  the  land  was  devised  to  A.  for  that  purpose,  otherwise  B,  to 
whom  the  money  was  appointed  to  be  paid,  should  be  remedilesse, 
ei  interest  reipublica  suprema  hominum  testamenia  rata  haberi: 
and  the  lessee  of  J?,  upon  an  actuall  ejectment  recovered  the 
mmtie  of  the  la^d  against  A> 

**  Jbid  so  it  appearcUl  by  the  judgement^  SfC^**  This  conclusion 
tsfooi  A  judgment  is  of  great  authoritie  in  law,  quia  judicium  pro 
veritate  accipitur^  and,  as  it  hath  beene  said,  judiaum  is  qua^i 
jum.diGtum^ 


Sect.  384. 

A  ND  many  t^her  thipigs  thfre  are  <^  est^ttet  upon  condition  in  law 
^^  (f  £t  mults  auters  cnoses  et  cases  y  sent  d'estates  sor  condiUoD  efi 
la  l€jr)»  ^ui^  in  8ueh  eates  he  needed  not  to  have  shewed  any  deed,  rehearsing 
the  condttioHf  for  thai  the  law  it  nlfe  purporteth  the  condition,  S^c, 

Ex  paucis  dietis  intendere  plurima  possis. 
More  shall  be  said  of  conditions  in  the  next  chapter  (Plus  serra  dit 
de  caadition>  en  ie  %  procbeia  chapter)^  in  the  chapter  of  pleases,  and  in 
the  chapter  of  Discontinuance. 


without 

Ike  law  in  i^lfe  purporteth  the  condition,  whereof  somewhat 
lliah  bin  said  before,  and  therefore  looke  backe  to  the  conditions 
in  law,  or  words  of  limitation,  and  withall  that  a  stranger  may  lake 
tifantage  of  a  limitation,  as  hath  beene  said.  (^^'  ^'4-  ^) 

X^ittletoH  having  spok€»  at  large  of  cooditioas  in  deed  and  in  Vid.  Ssct  sus. 
J«w,  aomewhat  seemeth  necessary  to  bee  said  of  defeaannoes, 
whareby  the  state  or  right  of  freehold  and  wberiMkce  may  tie 
dffiwKad  and  avoyded. 

**  Defeasance,'*  Defeisantia,  is  fetched  from  the  French  word  BrMt.U.a.fii. 
Mairey  t.  e.  to  defeat  or  undoe,  infectum  redder^  quod^fiifffm  est.  *\*^J  -  P*  *' 
ThMte  is  a  diversitie  between  inheritances  eatecut^,  aod  inheijt-  ^  ^f ^  j, 
aaoes  executorie;  as  lands  executed  bv  livery,  &c.  cannot  by  43  £.3. 17. 
indenture  oi  defea/sance  be  defeated  afterwards.    Apd  so  if  a  43  Aw- 1^* 
disseisee  release  (A)  a  disseisor,  it  cannot  bee  defeatod  by  in-  ZS'g*^* 
denture  of  defeasance  made  afterwards ;  but  at  the  itime  of  the  ^^  £.'3^  Aiura. 
nekase  or  feoffment,  6cc.  the  same  may  be  defeated  by  indentures  ^^    5  E.  3. 
Jlniniiiy44     .9oJbs.p.i.    aoAtLp.  11.    31  Am  S^.   AiU..ao7.a.   a.£olLAbr.ii0O.) 

of 


X  prochein  diapter— idrnpitve   de 

srmitK  nup  toUent  enftres.  in  L*  wd 


t  Et  mults  auters  choses  et  cases  y  J  prochein  diapter— di^pitue 
scat  ^'estates  syr  condition  en  la  ley,  discentz  que  tollent  etttres>  in  L. 
not  ip,  £,.  and  M,  or  Roh.  M.  and  Roh. 

(A)  ThtwH^  to  msmuk$k^Mnqwimts» 
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of  deAMBdey  for  it  if  a  inaxime  in  law,  Qua  incontinentijiuni  in 

20  Ass.  pi.  7.  ^  Bm^ijiBiits,  annuities,  conditions,  warranties,  and  [23771 

7E.4.29.         such  like^'ibit  be  inheritances  executorie,  may  be  de-  I     -    j 

B«W5  owe      feated  by  Acfinsances  mkde,  either  at  that  time,  or  any 

Pi.  Com.  131.'     time  after:  «b4  ^  the  law  of  statutes,  recognizances,  obligations, 

a8  H.  8.  Dier  6.  '^nd  Other  things  executorie. 

27  H.  8. 15, 

iUbaide*s^<^^  "  jBx  jWMCM  dictU  intendcre  plurima  possis" 

lib.  1. 107. 

Verses  at  the  first  were  invented  for  the  helpe  of  memorie,  and 

it  standeth  well  with  the  gravitie  of  our  lawyer  to  cite  them.     By 

this  verse  of  our  author,  mfercnces  and  conclusions  in  like  cases 

are  warrantable. 

Lastly,  somewhat  were  necessarie  to  be  spoken  concemipg 

(6  Rep.  32.    ^     clauses  of  provisoes,  containing  power  of  revocation,  which  since 

aReu.Twynes    Littleton  wrote    are  crept  into  voluntari^  conveyances,  which 

?^37H.  8.       P**8©  hy  raising  of  uses,  being  executed  by  the  (*)  statute  of 

cap.  10.  37  //.  8,  and  are  become  verie  frequent,  ani  the  inheritance  of 

(Cro.  Car.  472.    many  depend  thereupon.     As  if  a  man  seised  of  lands  in  fee, 

H^.  348.  and  having  issue  divers  sonnes,  by  deed  indented,  covenanteth  in 

I  ReS  17^         consideration  of  fatherly  love,  and  for  the  advancement  of  the 

1 750  blood,  or  upon  any  other  good  consideration,  to  stand  seised  of 

three  acres  of  land  to  the  use  of  himselfe  for  life,  and  after  to  the 
use  of  Thomas  his  eldest  son  in  taile ;  and  for  default  of  such 
issue,  to  the  use  of  his  second  son  in  taile,  with  divers  like  re- 
remainders  over;  with  a  proviso  that  it  shall  be  lawfull  for  the 
covenantor  at  any  time  during  his  life  to  revoke  any  of  the  said 
uses,  &c,  this  proviso  being  coupled  with  an  use,  is  tdlowcd  to  be 
good,  and  not  repugn/mt  to  the  former  states.  But  in  case  of  a 
feoffinent,  or  other  conveyance,  whereby  the  feoffee  or  grantee, 
&c,  is  in  by  the  common  law.  such  a  proviso  were  merely  re- 
pugnant and  void. 

And  first,  in  the  case  aforesaid,  if  the  covenantor,  who  had 
an  estate  for  life,  doe  revoke  the  uses  according  to  his  power,  he 
is  seised  againe  in  fee  simple  without  entrie  or  claime. 

Secondly,  he  may  revoke  part  at  one  time,  and  part  at  another. 
Lib.  1.  fol.  173,  Thirdly,  If  he  make  a  feoffment  in  fee,  or  levie  a  fine,  &c.  of 
174.  Digge's  any  part,  this  doth  extinguish  his  power  but  for  that  part;  whereas 
caie.lib.  I.  jn  tfiat  case  the  whole  condition  is  extinct.  But  if  it  be  made  of 
nie*sc^e  lib  10  ^^^  whole,  all  the  power  is  extinguished ;  so  as  to  some  purposes 
to.  143.  Scrope's  it  is  of  the  nature  of  a  condition,  and  to  other  purposes  in  nature 
case,  lib.  7.  of  a  limitation. 

fol.  14, 13.  Fourthly,  If  hee  that  hath  such  power  of  revocation  hath  no 

^  uJfield's  a  P'"^8^^*  interest  in  the  land,  nor  by  the  ceasor  of  the  state  shall 
(a  Roll.  Abr.  n&ve  nothing,  then  his  feoffment  or  fine,  &c.  of  the  land  is  no 
263.  1  Roll.  extinguishment  of  his  power,  because  it  is  meere  collaterall  to 
Abr.  331.)  the  land. 

Fiflly,  By  the  same  conveyance  that  the  old  uses  be  revoked, 

may 

(1)  A  power  of  revocation  may  be  defeated  by  a  defeasance  made  at  the  same 
time,  or  any  time  afler,  1  Rep.  113. — See  Carth.  64.  But  if  a  thing  execu- 
tory on  its  commencement  be  aider  executed,  it  cannot  be  defeated  by  a  subse- 
quent defeasance.  5  Rep.  90.  b.  In  the  case  of  Cottrell  v.  Purchase,  lord  Talbot 
said  he  should  always  discourage  the  practice  of  drawing  an  absolute  deed,  and 
making  a  defeasance,  as  it  wore  the  face  of  fraud.  Ca.  Temp.  Talbot,  61—64. 
—[Note  151.] 
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may  new  be  created  or  limited,  where  the  formei:  cease  ipsojacto 
by  the  retocation,  without  either  entrie  or  claime. 

Sixtly,  That  these  revocations  are  favourably  interoreted,  be- 
cause many  men's  inheritances  depend  on  the  same  (i)*  And 
faere  I  may  apply  the  abovesaid  verse: 

Ex  paucis  dietis  intendere  plurima  passis* 


mmt 


(i)  Some  observations  will  be  made  in  the  notes  to  the  chapter  of  Releases, 
on  Powers  of  Eevocation,  and  other  Powers  deriving  their  effect  from  the  statute 

of  uses. A  reference  was  made,  in  note  i,  p.  216.  a.  to  this  place,  for  some 

observations  on  the  doctrine  of  Conditions  precedent^  and  Conditions  subsequent. 
In  1  £q.  Ca.  Ab.  108,  it  is  observed,  '^That  conditions  precedent  are  such  a» 
*^  are  annexed  to  estates,  and  must,  at  law,  be  punctually  performed,  before  the 
**  estate  can  vest.  A  condition  subsequent  is,  when  the  estate  is  executed ;  but 
*^  the  continuance  of  such  estate  dependeth  on  the  breach  or  performance  of  the 
*'  condition.  Though  this  distinction  is  often  mentipned  in  courts  of  equity, 
*^  yet  the  prevailing  distinction  there  is  to  relieve  against  conditions,  where 
*^  compensation  can  be  made,  whether  they  be  precedent  or  subsequent."  This 
observation  is  illustrated  and  confirmed  by  the  cases  collected  under  the  title 
of  Conditions  precedent  and  subsequent,  in  mr.  Viner's  Abridgment; — and  see 
Francis's  Maxims  of  Equity,  p.  44,  and  Kaims's  Princ.  of  Eq.  51.  81.  ed.  1760. 
— One  of  the  most  material  points  of  discussion,  respecting  the  doctrine  and 
different  operations  at  law  and  in  equity  of  Conditions  precedent  and  Conditiona 
subsequent,  arises  from  those  cases  where  Conditions  are  annexed  to  Devises f 
making  them  void  on  the  marriaee  of  the  devisee  toithout  consent*  These  cases 
have  Keauently  been  discussed  m  our  courts*  All  the  learning  upon  them  is  to 
be  founain  the  case  of  Harvey  v.  Aston,  Com.  Rep.  726,  1  Atk.  361,  Reynish 
y.  Martin,  3  Atk.  330,  and  Scott  v.  Tyler,  2  Bro.  Ch,  Ca.  488. 

The  doctrine  of  Conditions  precedent  and  subsequent,  also  frequently  applies 
to  cases  arising  on  the  vesting  op  portions  and  legacies  made  payable 
AT  A  FUTURE  TIME.     There  are  few  points  of  legal  learning  upon  which  the 
cases  in  the  books  are  more  numerous,  or  seemingly  more  discordant.     Perhaps 
the  following  distinction  may  serve  to  enable  the  reader  to  reconcile  them. 
I.  It  was  laid  down,  in  the  case  of  Pawlet  v.  Pawlet,  2  Vent.  366,  367,  that 
where  a  legacy  is  charged  upon  real  estate,  if  the  person  entitled  to  it  dies  before 
the  day  of  payment,  it  sinks  into  the  land  for  the  benefit  of  the  owner  of  the 
inheritance.     In  Hall  v.  Terry,  i  Atk.  502,  and  Van  v.  Clark,  1  Atk.  510,  lord 
Hardwicke  seems  to  have  thought  himself  bound  by  this  rule,  and  decreed  those 
cases  accordingly. — But  in  Lowther  and  Condon,  2  Atk.  130,  Sherman  v.  Col- 
lins, 3  Atk.  319,  Hodgson  v.  Rawson,  1  Ves.  44,  his  lordship  departed  from  this 
rule;  and  perhaps  the  general  rule,  as  it  now  stands,  is,— That  when  a  legacy 
is  given,  chargea  upon  a  real  estate,  and  payable  at  a  future  time,  and  there  are 
BO  express  words  in  the  will  to  make  it  immediately  a  vested  interest ;  there,  if 
a  stronger  in^lication  to  the  contrary  does  not  arise  from  the  other  parts  of  the 
will,  the  court,  from  its  inclination  to  favour  the  heir,  considers  its  being  S0 
charged,  and  so  payable,  as  circumstances  amounting  to  an  im{>lication,  that 
the  testators  intention  was,  that  it  should  not  vest  till  the  time  in  which  it  is 
made  vat/able.     Most  clearly  it  is  in  the  testator's  power  to  make  it  immediately 
vestea  and  transmissible,  though  charged  upon  a  real  estate,  and  payable  at  a 
future  time,  by  using  express  words  to  indicate  his  intention  that  it  should  be 
so ; — and  if  this  can  be  done  by  express  words,  there  cannot,  it  should  seem,  be 
any  reason  why  it  may  not  be  equally  done  by  implication      Therefore,  if  there 
are  any  circumstances  or  expressions  in  a  will,  from  which  the  implication,  that 
it  was  the  testator's  intention  to  make  it  immediately  a  vested  legacy,  is  stronger 
Aan  the  implication  to  tlie  contrary,  which  arises  from  its  being  charged  upon  a 
real  fund;  and  payable  at  a  future  day,  it  is  to  be  considered  as  a  vested  and 

transmhsible 


iransmissible  interest,  no  1  withstanding  those  circumstances.  One  of  ihe  cir- 
cumstancKs,  which  the  courts  have  considered  a«  affording  very  strong  ground 
to  imply  the  testator's  intention  to  be,  that  the  legacy  should  be  immediately 
vested  and  transmissible,  though  the  payment  is  postponed  to  a  future  time,  la 
nhere  the  payment  is  postponed  for  reasons  that  are  not  personal  to  the  legatee, 
but  arise  or  seem  to  be  calculated  with  a  view  to  the  circumstances  of  the  fund. 
— Upon  this  ground  lord  Hardwicke  seems  in  a  great  measure  to  have  decided 
in  the  cases  cited  above  of  Lowther  v.  Condon,  Sherman  v.  Collins,  and  Hodg* 
i«i  V.  RaWBon. — See  also  King  v.  Withers,  Ca.  Temp.  Talbot  117.  Butler  v. 
I>uncomb,  1  P.  W.  457,  Pit6eid's  case,  9  P.  W.  513,  Huichins  v.  Foy  and 
Gover,  Com.  716.  Godwin  v.  Muoday,  1  Bro.  Cha,  Rep.  191. 

n.  Where  the  legacy  it  charged  upon  ptrsonalli/  only;  there,  if  the  legatee 
dies  before  the  day  of  payment,  nia  pergonal  representatives  become  entitled  to 
the  legacy ;  unless  it  is  to  be  collected  from  the  testator's  will,  that  he  intended 
the  contrary. — In  the  construction  of  bequests  of  this  nature,  there  is  an  eeta- 
hlishcd  distinction  between  a  gill  of  a  legacy  to  a  man,  at.  or  if,  or  when,  he 
attains  31  ( or  any  other  future  event  of  a  similar  nature),  and  a  legacy  paydUe 
to  a  man  at,  or  if,  or  when  he  attains  ai, — In  the  first  case,  the  attaining  aj  it 
held  to  be  individually  applicable  as  much  to  the  substance  as  to  the  payment  of 
the  legacy,  and  ihercforc  the  legacy  is  held  to  lapse  bv  the  death  of  the  legatee 
before  the  time.  In  the  second  case,  the  attaining  tii  is  held  to  refer,  not  to  the 
substance,  but  lo  the  payment  only  of  the  legacy,  and  thcrctbrc,  here  the  legacy 
is  held  not  to  lapse  by  the  death  of  the  legatee  before  the  time. — It  has  been 
held  to  be  an  exception  to  this  distinction,  where  the  testator  has  disposed  of  the 
intennediate  interest  either  to  a  stranger,  or  to  the  legatee  And  [he  distinction 
does  not  hold  where  the  legacy  is  a  charge  upon  real  estate. 

ni.  With  respect  to  legacies  charged  on  a  ntixfdfimd,  consisting  both  of  real 
and  pcTBonal  estate , — if  die  legatee  dies  before  the  time  of  payment,  it  seems  to 
be  settled,  that  the  legacy  should  sink  in  the  land,  in  alt  cases  of  this  nature 
where  it  would  be  held  to  sink  in  the  land  if  the  fund  consisted  of  real  estate 
only:  but  this  is  only  so  far  as  it  is  necessary  to  resort  to  the  real_  estate  :  for  in 
these  cases  the  legacy  i^^  still  vested  as  to  the  pcrsonnl  estate,  in  all  cases  where 
it  would  be  vested,  if  the  fund  consisted  of  personal  estate  only.  Si'e  Sherman 
▼.  Collin*,  3  Atk.  320.  Hodgson  ».  Rawson,  1  Ves.  48  Duke  of  Cbandot 
T.  Talbot,  9  P.  W.  613,  and  mr.  Cox's  excellent  note  on  the  lart  case. 

Since  the  first  publication  of  the  thirteenth  edition  of  these  annotations,  tke 
(loctrine  of  conditions,  aa  applicable  to  legacies,  has  been  fully  and  ably 
CStpluned  by  mr.  Roper,  in  his  Treatise  upon  the  Law  of  Legacies,  in  two 
■nmmee  octavo.— A  succinct  statement  of^  it  has  been  attempted,  in  the  6tk 
ettidon  of  Mr.  Feame's  Essay  on  Contingent  Remainders,  p.  559,  note  1. 

For  the  dilference  between  the  common-law  doctrine  of  conditions,  and  tbat 
•f  the  civil  taw  and  canon  law,  see  the  second  part  of  Fulbeck's  Parallel,  Ttk 
DUogue. 

In  the  former  part  of  tbeae  notes,  some  observations  were  made  on  the  lesd- 
inc  points  of  the  doctrioe  of  mortgages.  The  reader  will  find  every  thing 
twwiw  to  that  comprehensive  sulriect,  collected  with  great  industry  and 
if^ieniutyi  'at  the  Lam  ^Mortgaga,  by  mr.  Powell — [Note  153.] 


Chap. 
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Chap.  6.        Discents  which  toll  Entries.        Sect.  385. 

T^ISCENTS  which  toll  entries  are  in  two  manners j  to  wit,  where 
the  discent  is  infefj  or  in  fee  taile.  Discents  in  fee  which  toll  entries 
are  (Discents  en  fee  que  tollent  entries  *  sont),  as  if  a  man  seised  of 
certaine  lands  or  tenements  is  by  another  disseised,  am  the  disseisor  hath 
issue,  and  dieth  of  such  estate  seised,  now  the  lofkds  descend  to  the  issue  •f 
the  disseisor  hy  course  of  law,  as  heire  unto  him.  And  because  the  law 
cast  the  lands  or  tenements  upon  the  issue  by  force  of  the  discent,  so  as  the 
iuue  cammeth  to  the  lands  by  course  of  law,  and  not  by  his  owne  act,  the 
enirie  of  the  disseisee  is  taken  away,  and  he  is  put  to  sue  a  writ  ofenxiie 
SOT  disseisin  against  the  heire  of  the  disseisor,  to  reccroer  the  hndf. 

**  ni SCENT S*"    This  word  commeth  of  the  Latme  word  Mirrpr, cap. a. 
discenderej  id  est,  ex  loco  superior e  in  inferior tm  monere;  J^t-6- Bnict«i, 
and  in  legall  understanding  it  is  taken  when  land,  Ac.  after  the  andf^'  ^^^ 
death  of  the  ancestor  is  cast  by  coorse  of  law  upon  the  heire,  Brittonfol.  115. 
which  the  law  calleth  a  discent.    And  thb  is  the  noblest  and  215. 
worthiest  meanes  whereby  lands  are  derived  from  one  to  another,  ^.^«  Sect.  5. 

because  it  is  wrought  and  vested  by  the  act  of  law,  and  ^^^^  '^j  ^\ 

[S37TI  "g^^  ®^  OCjT  blood  unto  the  worthiest  and  next  of  the  * 

L  J  b&od  and  kindred  of  the  ancestor,  and  therefore  it  hath 
*  '  not  in  the  common  law  altogether  the  same  signification 
tiiat  it  hath  in  the  civill  law ;  for  the  civilians  call  him,  haredem, 
fui  ex  testamento  succedit  in  unroersum  jus  testatoris.  But  by  thft 
common  law  he  is  only  heire  which  succeedeth  by  right  of  blood. 
And  this  agreeth  well  with  the  etymoloffie  of  the  word  (heire)  (Ant.  7.  V.) 
to  whom  the  lands  descend,  for  h€tres  aicitur  ah  hierendo,  quia 
oui  heeres  est  hcerety  hoc  est,  proximus  est  sanguine  itti  cujus  est 
hteres.  So  as  hee  that  is  heeres,  sanguinis  est  hares,  Sf  hems 
hereditatis. 

''  Discents  tvhich  foil  entries  are  in  tvoo  manners.*'  [(lere  is  tm 
exact  and  perfect  division  made  by  our  author,  and  yet  withall 
plaine  and  perspicuous. 

Now,  as  a  discent  is  the  worthiest  meanes  to  come  to  lands, 
&c.  so  hath  the  heire  more  privileges  than  any  other  that  by 
other  order  or  meanes  come  to  the  lauds,  &c.  as  shall  appeare 
hereafter.  ^ 

Nota,  In  ancient  time  •  if  the  disseisor  had  beene  in  long  pos-  f„i  J^°&  ia^ 
session,  the  disseisee  could  not  have  entred  upon  him.  [a]  Like-  Brittonfol.  115. 
wise  the  disseisee  could  not  have  entred  upon  the  feoffee  of  the  Fleta  1. 4.0^1.4. 
disseisor,  if  he  had  continued  a  yeare  and  a  day  in  auiet  posses-  W  6o^  3««« 
sion.  But  the  law  is  changed  in  both  these  cases,  only  the  dying  V^'***^'^^  ^ 
seised  being  an  act  in  law,  doth  hold  at  this  day,  and  this  seemed  ^  Am.^i6. 
to  be  verie  ancient,  for  this  was  the  law  berore  the  Conquest,  ^g  Ass.  5. 54. 


vrsusj  acctptunto.  plicat.  fol.  lao. 

And  70. 

sent— est,  in  L.  and  M.  and  Roh.         \  Sfc.  added  in  L.  and  M.  and  Roh. 


N 


And  one  of  the  reasons  of  tliis  ancient  law  may  be,  that  the 
heire  cannot  suddenly  by  entcndment  of  law  kn<iw  the  true  state 
of  his  title  And  for  thut  many  advantages  follow  the  possession 
and  tenant,  the  law  taketh  away  the  cntrie  of  him  tliat  would 
Dot  enter  upon  the  ancestor,  who  is  preeumed  to  know  his  title, 
and  drivcth  hint  to  his  action  against  the  heire  that  may  be 
ignorant  tiiereof. 

"  And  dieth  of  such  estate  seite/i."  To  a  discent  that  taketli 
ftway  im  entrie  a  dying  seised  is  neccssarie,  as  here  it  appeareth  ; 
but  a  man  (o  other  puroosee  may  have  lands  by  discent  though 
hii  ancestor  died  not  seised,  as  hath  beepe  said  before. 

"  Of  lands  or  tenemenU."     That  is.  of  such  teDements  as  be 
'  corporeall,  and  doe  lye  in  liverie,  and  not  of  inheritances  which 
lye  in  grant,  as  advowsons,  rents,  commons  in  grosse,  and  sucb 
,  like,  which  beu  inheritances  incorporeall,  and  yet  are  included 
within  this  word  (tenements!-      1-or  discentJi  of  them  doe  not 
put  htm  that  right  huth  to  an  action ;  and  the  reason  of  thi£ 
olversitje  is,  for  that  houses  serve  for  the  habitation  of  men, 
^^  and  lands  to  be  manured  for  their  sustenance,  and  therefore  the 

^L  heire  after  a  discent  shall  not  be  moksted  or  disturbed  in  them 

^H  by  entrie. 

^^  "  Is  by  another  disseisfd."     The  like  law  is  of  an  abatement  or 

iDtrusioQ,  and  of  their  feoffees,  or  donees,  \c. 
rBRq>.  101.)  Upon  the  words  of  Lit tleion  a  diversitie  may  be  col- 

ME?i°tii'''s.     '"^'^*''  '''"'  '^  ^  recoveric  be  had  by  A.  ojr  against  B.  | 
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_ ^  _  and  before  execution  ,fi.  die  seised,  this  discent  shall 

45  K.  2  quH"  t>ot  take  away  the  entrie  of  the  recoverer.     But  if  afler 

Imp.  139. 97.  E.  execution  B.  had  disseised  the  recoverer  and  died  seised,  thk 

H^i«  discent  shall  take  away  the  entrie  of  the  recoveror  within  the 

11 H.  S.^7.  ezpresse  words  of  Littleton  :  and  so  it  is  in  case  of  a  Sme. 
3».4.6.  ■   iaE.4-  19.      3H.7-3-      6E.4.".      7  H- 7-  15-      5  H.  7.  9i. 
10  H.  7-  S-b. 

[■]cH.7.g.  [n]  A  recoverie  is  had  against  tenant  for  life,  where  the  re- 

Doatuder  is  over  in  fee,  tenant  for  life  dieth,  he  in  remainder 
entreth  before  execution,  and  dieth  Hiaed,  the  entrie  of  the  reco- 
veror is  lawful!,  because  he  is  privy  in  estate ;  otherwise  it  is  if 
the  discent  had  beene  after  execution- 
's K  8-  qun  A.  recovereth  an  adrowson  against  B.  in  a  writ  of  right,  and 
"■P-  '39-  hath  judgement  final ;  the  incumbent  dieth ;  B.  by  usurpation 

presents  to  the  church,  and  bis  clarke  is  admitted  and  instituted  ; 
B,  dieth :  A.  is  put  out  of  possession,  and  the  heire  of  B.  is  not 
so  bound  by  the  judgement  either  in  blood  or  estate  but  that  he 
WJI^'  quire  shall  present.  [0]  B.  levies  a  fine  to  A,  of  an  advowson  to  him 
(fl^a^  ,  and  his  heires  ;  after  the  church  becomes  void  ;  B.  presents  bjr 
usurpation,  and  his  clarke  is  admitted  and  instituted :  this  shan 
put  A.  the  conusee  out  of  possession.  And  the  reason  of  theae 
two  cases  is,  for  that  at  the  common  law  every  presentation  to  s 
church  did  put  the  rightful!  patron  out  of  possession,  and  did 
put  him  to  nil  writ  of  ririit,  whether  the  presentation  were  bv 
title  or  without,  and  therefore  albeit  the  usurpation  were  in  both 
the  said  cases  before  execution,  yet  it  put  the  rtghtfull  patroa 
oat  of  possession.  So  note  a  diversitie  betwecne  a  recoverie  of 
land,  and  of  an  advowson. 


L.3.e.6.  Sect  385-         Of  Discentt.  [23ff.:a. 

-  **  Theentrie  of  the  duseUee  is  taken  otusy  (i)."  Here  is  one 
of  the  privileges  which  the  law  giveth  to  toe  heire  by  discent  of 
houses  and  lainds. 

rp]  At  the  common  law  if  the  disseisor^  abator,  or  intruder  [p]Ue«fktutede 
had  died  sebed  soone  after  the  wrong  done,  the  disseisee  and  his  S^H.S.cap.ss. 
heires  had  been  barred  of  his  and  their  entrie  without  any  time  ^*^^  ^^^'  42*« 
limited  by  law;  but  now  by  the  statute  [q]  made  since  Littleton  rfi  Uh  6  i 
wrote^  it  is  enateted,  that  except  such  disseisor  hath  been  in  the 
peaceable  possession  of  such  mannors,  lands,  &c«  whereof  he 
shall  die  seised  by  the  space  of  five  yeares  next  after  such  dis-  PI.  Com.  47.  in 
ieiainy  &c.  without  entrie  or  continuall  claime,  &c.  that  therf  Wiiubeshe'i       ^ 
audi  dying  seised,  &c.  shall  not  take  away  the  entrie  of  such  ^^^* 
person  or  persons,  &c.    But  after  the  five  yeares  the  disseisee 
must  take  such  continuall  claime  as  our  auUior  hath  taught  us, 
the  learning  whereof  is  necessarie  to  be  knowne.    And  it  is  said 
that  abators  and  intruders  are  out  of  this  statute  (2),  because  the 
statute  is  penall,  and  extends  only  to  a  disseisor,  and  that  wa& 
the  most  common  mischiefe.    Et  ad  ea  qua  frequentuU  accidunt 
Jura  adaptaniur. 

The  feofiee  of  a  disseisor  is  out  of  the  said  statute,  and  remainet  (1 1  Co.  46: 
as  at  the  common  law.     But  to  a  disseisor,  the  statute  is  taken  aIo.  151.) 
fsvourably  for  advancement  of  the  ancient  rieht ;  for  whether  the  Mich. 4& 5 Elk. 
disseisin  be  without  force,  or  with  force,  it  is  within  the  statute*      «a>9»cc. 
And  albeit  the  statute  speake  of  him  that  at  the  time  of  sudi 
discent  had  title  of  entrie,  &c.  or  his  heires,  yet  the  successors  of 
bodies  politique  or  corporate,  so  you  hold  yourselfe  to  a  disseisin,  (Post  346.  ju) 
are  witnin  the  remedie  of  this  statute,  for  the  statute  extendeth 
cleerdy  to  the  predecessor,  being  disseised;  and  consequently 
witliOQt  naming  of  his  successor  extendeth  to  him,  for  he  is  the 
petioo  that  at  the  time  of  such  discent  had  title  of  entrie. 

But  if  a  man  make  a  lease  for  life,  and  the  lessee  for  life  is  dis- 
iaiwd,  and  the  disseisor  die  seised  within  five  yeeres,  the  lessee 
'  for  life  may  enter ;  but  if  he  die  before  he  doth  enter,  it  is  said  Vide  PL  Com.^ 
that  the  entrie  of  him  in  the  reversion  is  not  lawftill,  because  his  47-  ubi  supra. 
entrie  was  not  lawful!  upon  the  disseisor  at  the  time  of  the  discent, 
as  the  statute  speaketn.  But  if  lessee  for  life  had  died  first, 
and  then  the  disseisor  had  died  seised,  he  in  the  reversion  had 
beene  within  the  remedie  of  the  statute,  because  he  had  title 
of  entrie  at  the  time  of  tlie  discent,  as  the  statute  speaketh,  and 
so  within  the  expresse  letter  of  the  statute,  albeit  the  disseisin 
was  not  immediate  to  him,  and  the  like  is  to  be  said  of  a  re-* 
mainder,  &c. 

«  Wrii 


( 1 )  The  outlines  of  the  doctrine  contained  in  this  Chu>ter  are  thus  sum- 
marily mentioned  b^  lord  chief  baron  Gilbert,  in  his  Law  of  Tenures,  p.  21  ;— 
<*  When  any  man  is  disseised,  the  disseisor  has  only  the  naked  possessiooy 
*'  because  the  disseisee  may  enter  and  evict  hina ;  but  against  all  other  persona 
^^  the  disseisor  has  a  risht,  and  in  this  respect  only  can  be  said  to  have  the 
**  right  of  possession,  for  in  respect  to  the  disseisee  he  has  no  right  at  alL 
"  But  when  a  descent  is  cast,  the  heir  of  the  disseisor  has  jus  possessiomt, 
*^  because  the  disseisee  cannot  enter  upon  his  possession  and  evict  him,  but 
"  is  put  to  his  real  action,  because  the  freehold  is  cast  upon  the  heir."-— 
[Note  153.] 

( 2 )  And  so  are  the  donees  and  feoffees  of  the  disseisor,  for  they  come  by 
title,  though  it  is  a  defeasible  one.    Note  to  the  1  ith  ediiian^^^fSoUs  154.] 

Vol.  if.  S 


238.  a-  238.  b.]        Of  Diicents.       L.  3.  C.  6.  Sect.  386: 

r  I*.  &  19'-  "  (Kni  g^  isftlrie  iur  disteuin."     BreTC  d«  bigroiwu  uipet  dis- 

leituuun.     Of  Ihis  writ  tomewliBt  »haU  be  raid  in  we  next 
MCtion.  -^ 


Sect.  386.  ^ 

r^ISCEyTS  in  tatfie  mhieU  lokt  amay  mtriea  an  (Discerns  en 
■^^  taile  que  tollent  etitri«  •  sont),  as  if  a  man  be  distrmd,  and  the 
dmeitor  givelh  the  tame  land  to  another  in  taile,  and  the  tenant  in  tatle 
hath  iaiie  and  dieth  o/'  mch  estate  tehed,and  the  isme  enter :  in  tkh  «« 
the  entrie  of  the  diiseisee  ii  taken  away,  and  he  is  put  to  sue  againit  the 
itsue  of  the  tenant  in  taile  a  arit  of  Ijiuric  bur  di^^eiBiof. 

"    T)IE  TH  of  «4cA  estate  teised" 

If  s  diweUor  make  a  gift  in  layle,  and  th«  donee 
diflcontinui-'th  in  l^e,  and  disseise  (0-  the  discontinues,  n23ft~l 
and  dieth  aei«ed,  this  discfertit  shall  not  take  away  the  I     k    J 
•Dtrie  of  the  disseisee,  lor  the  discent  of  the  fee  simple 
i»  vruiishi-d  and  ^one  by  the  recnilter  ;  and  albeit  the  issue  be  in 
by  force  of  the  eatau^  taile,  yet  (he  donee  died  not  seised  of  thM 
estate,  and  of  necessitie  there  must  be  a  dying  seised,  as  ^rth 
beene  said,  which  is  a  pohit  worthy  of  observation,  and  inqdjrefth    ' 
jiBfiay  tbingi. 

oH-  7.  »4-  "  In  this  ease  the  entrie  of  the  disseisee  is  taken  avMy" 

(rott.  340.)  If  a  disseisor  make  a  gi^  in  taile,  and  the  donee  hath  isaae  amA 

dieth  seised,  now  is  the  entrie  of  the  diss^see  taken  awav ;  bnt  if 

the  issue  die  without  issue,  so  as  the  estate  taUe  which  diicMiled 

is  tpent,  the  entrie  o£  tiie  diRseisee  i»  revived,  and  be  may  cMer 

Ujfou  him  in  the  reversion  of  remain iler. 

■an.  4.»,t).         So  if  tlWre  be  grattdfittber,  tatber  and  son,  and  the  Mn  dia- 

S3H-6.S.b.      KiwthaDe,  attd  infeoiodi  the  graitdfatber  wbodied  aeiaed.  mA 

^"ai^'  '     ^  '^  diaondeth  to  tba  father,  now  is  the  entrie  <rf'  tbe  d»- 

wrcuriim,''  ''    t*^"^  *^^  away;  but  if  the  lather  dieth  seised,  a»d  the  imi 

^nde  Sect.  395.   4cMieikdath  to  the  aatiott  taw  ia  the  eatrie  of  tbe  ditaeise*  n» 

(Ant.  ao6.  b.)     rived,  aad  ha  isaj  emter  upon  t^  ion,  who  shall  take  do  adva^ 

tage  af  tbe  diaocM,  baoaMK  he  did  ite  wro^  unto  the  dioienea. 

Bat  in  At  ease,  aborasakl  karte  have  said,  that  when  afkr  aaah 

discent  to  the  father,  he  made  a  lease  to  the  son  fot  tetlae  «f 

another  man's  life,  upon  whom  the  disseisee  entred,  that  the  son 

blTDUght  an  assise  and  recovered;  and  the  reason  that  hath  beene 

yaaloed  la,  for  that  tha  sob  bad  net  the  fee  simple  which  be 

(Mined  by  disseisin,  but  ti  a  purchaser  of  the  free-hold  only  from 

l!ll.3.Br.'tIi.  ttie  ftthet-,  a»d  thft  Owat  MiMuM  not  purged.    OmtraHe  it 

IbIM   •  w<et«,akllia  A«i«MiA,(rtbfc  MA  were  belie  tedtedisoent.   But 

^^  »7-        tfie  btWka  «fte«  (here  it  FinMri.  tH.  tkle  placH.  6,  doth  &ot 

JJjJ^t^j*-      warrwit  that  tabt,  *ai  I  hrt*l  Art  few  *«  be  contrarie,  WB.  l9tat 

^         At  Asebee  in  that  Mbe  thA]  «nMr  upM  the  ^sscMor,  Mwell  ai 

ff  die  ftdier  had  tnnteyed  the  whcrfe  fee  siniple  to  tbe  aon,  for 

ih  (hat  ease  tiM  Ae  dtraetit  to  the  father  is  not  paired.    H"  a 

tiaietidr  ttake  k  lettse  to  in  infeat  fbr  life,  and  he  is  diaieiaed, 

lud  a  dtacettt  caM,  Ote  infaiit  entera,  tibe  catrie  of  the  diselMe 

i> 

'.tom—mtt.mlM.amtRvlh        t  4«. tUed  &>  L.  nd M.  asd  Rob. 


L.  3.  C.  6.  SecL  38a       Of  Discents.        [238.  b.  2S9.  a. 


Mere  •haD  be  sud  of  the  like 
in  kif  proper  place,  5actf.  ^3. 393. 


in  (Sees. 


X.fri93c.> 


*  ^rit  ^  atrir  mt  rfr'tm'ttw  "     Bre^re  de  insremi  super  db- 

Thss  vrh  lieth  oniv   upon  a  disaeisia  made  to  the 

or  to  Mme  of  his  aacestorsi  and  of  thU  vrlt  there  be 

Tbe  first  is  a  writ  that  lieth  for  the  disseisee 

upon  a  ditseinn  done  by  bimfieife,  and  thi« 

m  wfk  af  CBtrit  ia  tbe  natore  of  an  assise.     The  second 

af  ewine  fw  diiMiin  en  U  prr.  wbencf  LiUlfam  here 

,  for  tbe  heiie  br  disoent  is  in  tbe  per  br  bis  aace<tor: 

if  tbe  diaeiier  auke  a  feofiacat  in  fee.  a  pii  in  taile.  or 

fcr  lift,  for  they  are  ki  tbe  per  br  tbe  diaosor.     ^*[  The 

tbcKd  is  a  writ  <^  mrrir  tur  direid  i  en  le per  it  cut ;  as  vhere  .-I. 

Mem  af  D.  tbe  disseisor  maaetb  a  CeoffaaeBt  over  to 

tbe  diveiiee  cbail  bare  a  s-ri:  of  entrie  mr  diiseifin  of 

in  wbicb  B.  had  no  entrU?  bu:  br  A-  to  wboai  D.  d»- 

«bo  najustij  and  vithout  jod^emeot  dsoeiied 

T^ese  are  ^l!ed  gra^Kt,  defrre£f,  which  are  to 

or  eke  tbe  writ  is  afetabte ;  for  jmI  muturm  i:  j* 

tmmeeUr. 

is  a  writ  of  evlrvr  rar  efineini  »  ie  pfttf.  wbidk  Hetb 

m  diiriiiB  tbe  land  is  remored  from  band  to  bsztd 

4sgA€cs :  and  it  is  cnlldd  m  ie  po^  becauae  the  worda 

v?it  be.  99ti  ^Uieifimsm  rn^im  1).  imjufi^.  itc,   feeii^f  ire, 

Maea  «f  tzieBe  wrHs  von  shall  lead  u  tbe  Regifier  and 

M  &  aad  tbeaefere  it  were  needleaw  to  recite  nem  here. 

is  of  two  sorts :  eitbw  bv  act  in  law,  wbereof 

cxafliple  of  adiscent,  or  br  act  of  tbe 

^  anoe,  aa  is  afopcnid.     Bot  it  is  to  be 

at  the  ooBUDon  law.  if  tbe  lands  were  cowered 

the  detnandawt  wns  driveD  to  his  writ  of  right. 

in  fio  Bany  aen't  hands  whidi 

and  fofoor.     And  therefore  bv  tbe 

f«laf  AfrWf^r^f,  ibe  writ  eientne  im  ie  ikm#  is  given: 

f^Sd  si  oiienaHone$  iB^e  de  fmkmj  ^rrrr  de 

rir.  per  tot  p-zd:^  fa^^-  p^  ya^  brece  iMmd 


!cH.6  ;.c. 


319.     BfiLiyL 
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^-^j 


Kow 


defreei  af  lilk  wbidh  m  penoa 
io  thai  in  tbe  tye  af  the  lav  (' 
t»  tbe  length  of  tone  and 


tbe  diipoaseafor ;  and 
tick  isfftiengtbeaed;  tbe 
and  more,  cr  rather 
to  eaCablish  his  title  to 
br  B.  wiiik  the  poaseasion 
br  anv  lizbt.  tD^  A- 
to' the  pHBanrtoa  m  B.  bjr  as 

s  2 


another  of 

tiy  of  any  anterior 

wkidi  intervene 

degrees  rt'  presmap- 

proportioa  as  that  pre- 

bv  which  tbe  poaaccBon 

proof  is  required  from 


if 


339-  a.]  Of  Discerns.        L.  3.  C-  6.  Sect.  380. 

Bncton  ubi  Now  it  ifl  necessarie  to  be  knowne,  what  doth  make  a  degree, 

iu^  Brittoa  First,  no  estate  gained  by  wrong  doth  make  a  degree,  and  there- 

FIet*"ubi  fUDTi.  ^^^^  neither  abatement,  mtrusion,  or  disseisin  upon  disseisin,  doth 

4  E.*3.  brer,  make  a  degree.     Neither  doth  everie  change  by  lawfull  title 
790.  aiH.6,8.  worke 

If  B.  dies,  the  possession  descends  on  the  heir  by  act  of  law.  In  thi»  case, 
die  heir  comes  to  the  land  by  a  lawful  title,  and  acquires,  in  the  eye  of  the 
law,  an  apparent  right  of  possession ;  which  is  bo  far  good  against  the  person 
disseised,  tnat  he  has  lost  his  risht  to  recover  the  possession  by  entry,  and  can 
only  recover  it  by  an  action  at  kno* — The  actions  used  in  these  cases  are  called 
Possessory  Actions,  and  the  original  writs  by  which  the  proceedings  upon  them 
are  instituted,  are  called  Writs  of  Entry. 

But  if  A.  permits  the  possession  to  be  witliheld  from  him,  beyond  a  certain 
period  of  time,  without  claiming  it,  or  suffers  judgment  in  a  possessory  action 
to  be  given  against  him  by  default,  or  upon  the  merits ;  in  all  these  cases,  B.*s 
title  in  the  eye  of  the  law  is  strengthened,  and  A.  can  no  longer  recover  by  a 
possessory  action,  and  his  only  remedy  then  is  by  an  action  on  the  right.  These 
last  actions  are  called  Droiturel  Actions,  in  contra-distinction  to  Possessory 
Actions.  They  are  the  ultimate  resource  of  the  person  disseised;  so  that,  if  he 
fails  to  bring  his  writ  of  right  within  the  time  limited  for  the  bringing  of  such 
writs,  he  is  remediless,  and  the  title  of  the  dispossessor  is  complete.  The  ori- 
ginal writs  by  which  droiturel  actions  are  instituted  are  called  Writs  of  Rig^t. 

The  dilatoriness  and  niceties  in  these  processes,  introduced  the  Writ  of 
Assize.  The  invention  of  this  proceeding  is  attributed  to  Glanville,  chief 
justice  to  Henry  II.  (See  mr.  Reeves's  History  of  the  English  Lato,  Part  L 
ch.  3.)  It  was  found  so  convenient  a  remedy,  that  persons,  to  avail  them* 
selves  of  it,  frequently  supposed  or  admitted  themselves  to  be  disseised,  by 
acts  which  did  not  in  strictness  amount  to  a  disseisin.  This  disseisin,  bein^  suca 
only  by  the  will  of  the  party,  is  called  a  disseisin  hy  election^  in  opposition  to 
an  actual  disseisin  :  it  is  only  a  disseisin  as  between  the  disseisor  and  the  dis* 
seiscc,  the  person,  thus  propounding  himself  to  be  disseised,  still  continuing 
the  freeholder  as  to  all  persons  but  the  disseisor.  The  old  books,  particularly 
the  Reports  of  Assize,  when  they  mention  disseisins,  generally  relate  to  those 
cases  where  the  owner  admits  himself  disseised.  ( See  i  Burr,  ill,  and  see 
Bract,  lib.  4.  cap.  3. ) 

As  the  processes  upon  writs  of  entry  were  superseded  by  the  assise,  so  tlie 
assize  and  all  other  real  actions  have  been  since  superseded  by  the  modern 
process  of  ejectment.  This  was  introduced  as  a  mode  of  trying  titles  to  lands 
m  the  reign  of  Henry  VII.  From  the  ease  and  expedition,  with  which  tlie 
proceedings  in  it  are  conducted,  it  is  now  become  the  general  remedy  in  these 
cases.  Booth,  who  wrote  about  the  end  of  the  last  century,  mentions  real 
actions  as  then  worn  out  of  use.  It  is  rather  singular  that  this  should  be  the 
case,  as  many  cases  must  frequently  have  occurred,  in  which  a  writ  of  eject- 
ment was  not  a  sufficient  remedy.  Within  these  few  years  past,  some  attempts 
have  been  made  to  revive  real  actions ;  the  most  remarkable  of  these  are  the 
case  of  Tisscn  v.  Clarke,  reported  in  3  Wils.  419.  541,  and  that  of  Carlos  and 
Shuttlewood  v.  lord  Dormer.  The  writ  of  summons  in  this  last  case  is  dated 
the  1st  day  of  December  1775.  The  summons  to  the  four  knights  to  proceed 
to  the  election  of  the  grand  assise,  is  dated  the  22d  day  of  May  1700.  To 
this  summons  the  sheriff  made  his  return  ;  and  there  the  matter  rested.  The 
last  instance  in  which  a  real  action  was  used,  is  the  case  of  Sidney  v.  Perry. 
In  this  case,  it  was  adjudged  by  De  Grey,  chief  justice,  and  all  the  other  judges, 
tfeat  the  defendant,  in  a  writ  of  right,  by  proving  his  actual  possession,  without 
any  evidence  of  his  title,  put  tlic  demandant  to  the  necessity  of  producing  and 
proving  his  title, — a  point,  of  which,  till  that  decision,  some  doubts  were  enter- 
tained, .That  part  ol'sir  William  Blackstones  Commentary  which  treats  upon 
real  actions,  is  not  the  least  valuable  part  of  that  excellent  work— [Note  155.] 
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worlce  a  deg;ree,  as  if  a  bishop  or  an  abbot,  or  the  like,  disseise  (s  Imt.  155. 
one  and  die,  where  his  successor  is  in  by  lawfull  title ;  for  though  |J*^  ^JJ*-  ^ 
the  parson  (A)  be  altered,  yet  the  ri^ht  remaines  where  it  was,        **        ^'^^ 
VIS.  in  the  church,  and  both  of  them  seised  in  the  same  right,  viz. 
in  the  right  of  the  church,   and  therefore  in  that  verie  case 
Bracton  [b]  demands  the  question,  Anfiuduni  gradum  de  abbate  [(]  Bracton 
m  mbbaiem  sicut  de  Juerede  in  haredemf    Et  videtur  quod  non  lib.  4,  fol.  391. 
mMgiSf  qu^  in  compuiaHone  descensiu,  quia  et  n  altematur  per*  ^  J^  ^  ^3*. 
sonOf  non  propter  hoc  altematur  dignitasy  sed  semper  manet.    And  fjji^i'e^*^^ 
herewith  agreeth  [c]  Fleta.  j-^]  Fleta,  lib.s. 

Also  an  estate  made  to  the  king  doth  make  no  degree,  and  cap.  34.  3  h!^! 
therefore  if  a  disseisor  by  deed  inrcdled  convey  the  land  to  the  ^i^^"®  n* 
king,  and  the  king  by  his  charter  granteth  it  over,  the  disseisee  r^^^*  ^' 
cannot  have  a  writ  of  entrie  in  le  per  Sf  cut,  but  in  le  post,  for  the  /po,^  31 8^  a.)  * 
king's  charter  is  so  high  a  matter  of  record  as  it  maketh  no  degree.  5  £.3.  entrie  66. 

Also  an  estate  of  a  tenant  "by  the  curtesie,  or  of  the  lord  by  7  £.  3.  360.     > 
escheat,  or  of  an  execution  of  an  use,  by  the  statute  of  27  H.  8. 
or  by  judgement,  or  recoverie,  or  of  any  others  that  come  in  in 
the  Poff,  worke  no  degree,    [d]  But  a  tenancie  in  dower  by  r^  36  H.  6L 
astignement  of  the  heire  doth  worke  a  degree,  because  she  is  in  dower  30. 
by  her  husband ;  but  assignement  of  dower  by  a  dissebor  worketh 
no  degree,  but  is  in  the  Post,  as  hereafter  shall  be  said  in  his 
proper  place. 

when  the  degrees  are  past,  so  as  a  writ  of  entrie  in  the  Post  44  E.  3. 4,^ 
9oth  lye^  yet  by  event  it  may  be  brought  within  the  degrees  39  £•  3-  ^6. 
againe ;  as  if  the  disseisor  infeoffe  A>  who  infeofies  B,  who  in-  ^  ^'  7*  ^' 
feoies  C.  or  if  the  disseisor  die  seised,  and  the  land  discend  to  A.  ^    '  *  ^ 
and  from  him  to  C.  now  are  the  degrees  past;  and  yet  if  C. 
infeofe  A.  or  B,  now  it  is  brought  within  the  degrees  againe. 

If  the  disseisor  make  a  lease  for  life,  the  remainder  in  fee,  50  £.  3.  %% 
tenant  for  life  dieth,  he  in  the  remainder  is  in  the  Per,  because  he 
now  claimeth  immediately  from  the  disseisor,  and  both  these 
estates  make  but  one  degree  (2). 

Note,  there  bee  divers  other  writs  of  entrie  besides  this  writ  (F.N.B.]9A.«^ 
of  en^ie  sur  disseisin,  whereof  Littleton  here  speakes ;  as  a  writ 
of  entrie  ad  terminum  qui  prateriit,  in  casu  proviso,  in  consimili 
casu,  ad  communem  legem,  sine  assensu  capiiuli,  dumjuit  infira 
atatem,  dum  nonjuit  compos  mentis,  cui  in  vitd,  sur  cui  in  vitB, 
intrusion,  cessavit,  and  the  like ;  and  that  which. hath  beene  said  (8  Rep.  8€l} 
of  one,  may  be  applyed  to  all. 


Sect.  387- 


A 


NJ)  note,  that  in  such  discents  which  take  away  entries,  it  behoveih 
that  a  man  die  seised  in  his  demesne  as  of  fee,  or  in  his  demesne  as  of 

fee  taile.     For  a  dying  seised  for  terme  of  life,  or  for  terme  of  anothUr^ 

man's  life,  doth  never  take  away  an  entry*. 

*  <^c.  added  in  L.  and  M.  and  Roh. 

(A)  parson  tetm  to  he  here  inttrted  for  person. 


(2)  Booth,  in  his  Real  Actions  171,  makes  the  first  degree  to  consist  in  the 
original  wrong ;  but  sir  Henry  Finch  262,  and  mr.  justice  Blackstone,  vol.  % 
ch.  lOy  agree  with  sir  Edward  Coke.  Abatement,  disseisin,  escheat,  recovery^ 
dower,  judgment,  and  a  third  and  every  subsequent  feoffiuent^  are  in  the  Pott. 
Finch  ibid. — [Note  156.] 

»3 
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Ditrfl  El,  a.  T  F  a  di^eUor  make  a  lease  to  a  man  and  to  his  beires  during 

«5ft' TH.4-4>i.  '  the  life  of /.  5.  and  the  lesMC  dieth,  living /.  S.  this  shall  not 

8114.  14.  i^]f^  avray  the  entrie  of  the  disKisee,  becauM;  he  that  died  setaed 

iiM  ♦  4s  ''*''  '*"'  "  ''^^'*°''I  ""'yi  ^"^  heirea  m  that  caae  were  added  to 

(1  Rep.  140,  h.)  prevent  the  occupant,  for  the  Iteire  in  that  cbbC  ehall  «ot  hare 

M  Piieli.  (lis  age,  a«  it  was  adjudged  in  [d]  Lanib's  case  (3). 
16EII1.  IP  com-       But  if  hee  in  the  reversion  disseise  his  tenant  fof  life,  and 

^1  bi.ni:a.  ^^,1,  seised,  this  disceat  shall  take  away  the  entrte  of  the  tenant 

KVIi'    '"lift (4). 

Snir.Con(,a6.    F.N.  B.  145- m-    gH.^aa.a- 

9 II.  7->G-  So  it  is  if  tliere  be  tenant  for  life,  the  remainder  in  tate.  the 

^llib.  393.)        remainder  in  fee,  and  tenant  in  toile  disseiseth  the  tnuuit  Tot 

life  and  dieth  seised,  thu  ehall  take  away  (he  catrie  of  the  tenant 

fPoK.  978.  t.)  But  if  the  king's  tenant  for  life  be  disseised,  and  the  disa^sor 
(Plo.  M^.  s.)  die  seised,  this  discent  shall  not  take  away  the  entrie  of  the  lessee 
for  life,  because  the  disseisor  had  but  a  bare  estate  of  freehold 
ddring  the  life  of  the  lessee,  and  Littleton  Saith,  that  a  discflnt  of 
•A  estate  for  terme  of  Imother  maa's  hie  shall  not  take  sway  an 
Bntrro(fi). 

"  In  his  demrsneasqfjhe,"   If  an  infaot  bee  disseised, 
TfmptE.  I.        ""^  ^1^  disseisor  die  f^  seiaed,  and  after  the  i&faat  H^Sd-l  - 
a«lidc  ii.Dicr  conimetli  to  full  age,  and  the  hetre  of  the  disseisor  <^^  I     h    ll 
uElu.3of).       before  heentreth,albeit  hediednotseiscd  ofan  sctuall  ""     ' 
40E.  3.  d-Li.       BeiMn(i),  but  of  a  seisin   in  law,  yet  that   dying  seised  shall 

f*]  S4E.  3.  47-  take  away  the  entrie  of  the  disetisee.  [*]  And  yet  in  pleading 
B  Hep.  99.)  ({,c  second  heire  shall  (as  hath  beene  said)  make  himselfe  heire 
to  the  disseisor,  and  that  land  sliall  not  be  recovered  in  value  for 
die  warrantie  made  of  other  lands  by  the  first  heire  {  but  though 
the  tir.st  heire  had  but  a  seisin  in  Inw,  yet  he  Js  within  the  words 

of  Littleton,  for  he  was  seised  and  died  seised  in  his  demesne  as 

rffce. 

Sect. 


-.i<;(4)  Btd  it  vjUI  not  take  auai/  the  entry  of  a  stranger  ;  fir  at  h  JIAm  if  fo  froV 
^bt,€itate/or  lifi  ttill,  afctitioui  not  true  descendible  estate.     Lord  Nott,  MS 

tNotei57.] 

-■  -(5)  This  is  by  reason  of  the  ki*^  prerogative,  that  he  cannot  be  diaaeised. 
^  Hob.  gaa^Note  158.] 

iuii\)  ^e  )  A?-  v^ii,tenp.  Edit.  The  Mat  son  hejbre  Hftry  died  teHkmt 
fUm,  the  y>kngeit  bHUpau  tieo  Telkji,yi>r  th  death  qfhitjhther  and  the  debth  of 
fikirothers  jfor  theyiotk wtretenatitt to  the Idrd.     So  nott,  the  death  o£a  ferton 

Sofa  seisin  in  law,  is  a  desceUt  <o  ettfitk  the  ford  to  rkiefr^Qt/  Tharp  and 
,  the  grimjather  leased  for  Ufi  and  died.  The/ather  makes  a/eoffhient  of 
Acre xoithviarraTittfyVtisontlidtt not  Vmdsr^vaiue  the  term  ofvMch  the 
reversion  descends  imovtm*,  becaute the-fathtr  had  oalu a  seisin  in  law.  44 £.  3, 
^. .  iL.  Nott.  MS. -tNote  1^] 
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j^LSO,  a  di$emi  of  m  nvammi^  wr  9fm  nmainier,  doth  nai  take  uw^ 
am  emirie*.  So/nim  tkote  cases  which  take  atoay  entries  ly  force  of 
dKmilty  it  fjehoreth  that  hee  dieth  seised  of  fee  and  freehold  at  the  time  of 
his  decease,  for  of  fee  taile  and  freehold  at  the  time  of  his  death,  or  oihei^ 
wise  such  discent  doth  not  take  arvaj/  an  entrie. 

AND  therefore  if  a  dietewor  mftke  %  letse  fbr  yemret,  and  die 
seised  of  the  reversion,  this  discent  shall  take  away  the  entrie 
#f  Am  disseisee,  because  hee  died  seised  of  the  fee  and  frank- 
tenement.     Like  law  it  is  if  the  land  be  extended  upon  a  statute^ 
jldtument,  or  recognizance,  and  so  it  is  in  case  of  a  remainder. 

Sot  if  he  had  made  a  laase  for  l»fe»  and  die  seised  of  the  rever- 
noD,  this  discent  shall  not  take  away  the  entrie  of  the  disseisee, 
for  that  though  he  had  the  fee,  yet  be  had  not  the  firank* 
tenement  (a). 

&>  it  is  of  a  tenant  in  taile  nwtaiis  mutandis;  and  note,  the  law  Yi^&ppt  ata. 
doth  ever  give  great  respect  to  the  ostate  ai  freehold,  though  it  989* 
ha  but  for  terme  of  life. 

If  a  disseisor  make  a  lease  for  terme  of  his  own  life,  and  dieth» 
this  discent  shall  not  take  away  the  entrie  of  the  diwiset ;  ibr 
though  the  fee  and  franktenement  discend  to  the  heire  pf  tha  ^'- 
$emor,  yet  the  disseisor  died  not  seised  of  the  fee  and  frankt^nt* 
maot^  and  Littleton  saitk,  that  unlesse  he  hath  the  fee  a^  frank- 
tenement  at  the  time  gf  his  decease^  such  descent  shall  not  tfifce 
mnf  the  entrie  (3). 

Sect 

^  ^  added  in  L.  M.  and  Roh.  time  of  his  death,  not  tn  L.  and  M.  ar 

f  or  of  fee  ieiie  andfreehdd  at  the    Roh. 


r  » 


(i)  T^e  necessity  that  there  should  be  a  tenant  to  do  the  feudal  duties,  aoA 
the  Trtrtoriety  of  title,  \i'liich  the  disseisor  acquired  by  bem^  permitt^  t»  coiv^ 
timib  duritig  his  life  in  the  peaceable  possession  of  the  fee,  and  to  die  i^ised  iff 
it,  are  the  grounds,  upon  which  the  law  is  induced  to  defend  the  po^^sslon 
of  the  heir  of  the  disseisor  from  the  entry  of  the  disseisee,  and  toJeave  the 
Aiiseisee  to  his  remedy  by  action.  But  idien  the  disseisor  parts  with  the  free^ 
hoM,  there  is  a  vacancy  in  the  possession ;  and  the  possession  of  the  dissei^<lr, 
and  consequently  the  notoriety  of  it,  is  lost  Hius  the  principles  which  ^Pp^ 
to  the  descent  of  an  estate  in  possession,  do  not  apply  to  the  descent  (n  im 
estate  in  remainder  or  reversion  expectant  on  an  estate  of  iVe^liold.  But  they 
«iply  when  the  particular  estate  is  opKr  for  vears ;  a  tenant  for  years  being  con- 
smefed  merely  as  the  bailiff  of  the  freehotder,  and  to  hold  me  possession  fbr 
him.— -f  Note  1^.] 

X3)  "But  suppose  the  disseisor  in  this  case  had  <:onveyed  the  estate  to  the  Uie 
0lr  himself  for  life,  remainder  to  die  use  of  his  first  and  other  sons  succes-* 
sivcAy  in  tail,  with  the  immediate  reversion  or  remainder  to  himself  in  fee,  and 
that  ne  died  without  issue  living  at  the  time  of  his  decease-;  it -seems  to  be  a 
question,  whether  he  is  to  be  considered  as  seised  in  fee  at  the  time  of  his 
aeeease,  so  as  to  entitle  his  wife  to  dower.    See  Cordall's  case,  Cro.  El.  315. 

s  4  Hooker 


SS9«bJ  Of  DiscenlB.        L.S.  C.6.  SectSS^- 


Sect.  389- 


.jdLSO,  m  ii  i$  9ttkl of  dUcenU  mUeh  iheend  ta  the  ium  of  them  wMch 
'f^-.'-dk  9^i»ei,ifc.  ik€ mme  lam  is  where  ii^  hove  no  iuue,  btti  the  ImJk 
iKmend  to  the  brother,  sUter,  uncle,  or  other  comm  of  km  which  dieik 

]gY  thb  it  q>peareth,  that  a  diiceiit»  in  the  collateral  line  doth 
take  vmuj  aa  eotrie,  ai  well  ai  in  the  linealL 

y  Die  meed^  i^cT     Here  (Ifc.)  impliedi  fee  nnqple^  or  fee 

Sect* 

X  Sfc  added  in  L.  and  M.  and  Roh. 


■*«■ 


Mooker  v.  Hooker,  Cai.  temp.  Hardw.  13.  Doncomb  if.  Dancomb,  3  Lev.  437. 
Ift  die  latter  caie,  between  tne  eatate  of  the  tenant  for  life,  and  die  limitnttort 
to  lua  first  and  other.  iona»  there  was  mteiposed  an  estate  to  trustees  dnziw  die 
Ub  of  the  tenant  for  life,  for  prescryhg  the  remainder  to  the  sons.  It  washdd 
that  this  was  a  vested  estate»  and  prevented  the  w^e  firom  dower;  and  lord 
Hardwicke  m  Hodter  t.  Hooker  admitted  this  reasonbff.    The  passage  in'die 
test  and  the  diree  cases  cited  above  were  mentioned,  ana  great  stress  laid  ifod 
tbemy  in  the  case  between  the  heir  and  next  of  kin  of  die  late  lord  Tlioinoiid. 
In  diat  case,  lord  Thomond  being  tenant  for  life,  widi  remainder  to  bis  first 
and  other  sons  in  tail  male,  ^ith  the  immediate  reversion  expectant  thereupon 
to  himself  in  fee,  paid  off  a  sum  of  i8,ock>].  charged  upon  the  estate  under  the 
trusts  of  a  term  of  years ;  and  afterwards  died  intestate,  and  without  issue. 
Now  it  is  a  rule  in  equity,  that  when  a  person,  having  a  partial  estate  in  land, 
is  entitled  to  a  sum  of  money  charged  upon  it,  his  right  to  the  money  does  not 
necessarily  merge  in  the  land,  but  he  ma^  keep  it  as  a  subsisting  charge  on  the 
estate ;  and  in  some  cases,  if  he  makes  no  particular  disposition  of  it  in  his  life- 
time, it  goes  upon  his  decease  to  his  personal  representative.     See  Jones  v. 
Morgan,  1  Bro,  Cba.  Ca.  206.     Upon  this  ground,  it  was  contended  that  lord 
Esremont,  upon  whom  the  estate  descended  at  lord  Thomond's  decease  as  his 
heir  at  law,  took  the  estate  charged  with  the  1 8,000 1.  for  the  benefit  of  the 
intestate's  representatives.   To  tliis,  it  was  answered,  fiiat  though  lord  Thomond 
was,  at  the  time  of  his  decease,  seised  of  an  estate  for  life,  with  the  immediate 
reversion  in  fee ;  yet  as  he  had  no  children  living  at  the  time  of  his  decease, 
and  his  heir  at  law  immediately  upon  his  decease  took  the  lands  in  fee  simple 
in  possession,  by  descent,  he  was  to  be  considered  as  seised  of  an  estate  in  fee 
simple  in  possession,  and  consequently,  that  the  i8,oool.  waste  be  considered 
as  merged  in  the  inheritance.    jBut  lord  chancellor  Bathurst,  before  whom  tlie 
.  cause  was  heard^  was  of  opinion,  that  lord  Thomond  was  to  be  considered  as 
seised  only  ibr  life,  and  that  of  course  his  lordship's  personal  representatives 
were  entitled  to  the  18,000].    This  case,   which,  in  the  annotation  to  the 
thirteenth  edition  of  this  work,  was  stated  from  a  full  manuscript  report  of  it,^ 
has  since  been  reported  by  Mr.  Ambler,  —  Wyndham  and  others^  v.  Earl  of 
IJgremont,  753.— [Note  161.] 


L.3.  C.(>.  Sect.390,391.       OfDisccnts."  |340;<a: 


p40n  ^  Sect.  390. 

ALSO^  if  there  bee  lord  and  tenant ^  and  the  tenant  he  diiseised,  ind 

the  disseisor  alien  to  another  in  fee,  and  the  alienee  die  without  isiue, 

and  the  lord  enter  as  in  his  escheat:  in  this  case  the  disseisee  may  enttr 

upon  the  lord,  because  the  lord  commeth  not  to  the  land  by  discent,  but  by 

way  of  escheat {i). 

**  HTHE  disseisee  may  enter  upon  the  lord,  Sfc.**    For  albeit  th^  (P.N.B.i44,i.) 

alienee  of  the  disseisor  die  seised,  and  Uie  lord  by  escheat 
f;ommetli  to  the  land  by  act  in  law,  yet  because  the  land  dis- 
cendeth  not  to  him,  th^e  entrie  of  the  disseisee  in  respect  of  the 
escheat  shall  not  be  taken  away.    For  a  dying  seised,  and  a  dis-  , 

cent,  and  not  a  dying  seised  and  an  escheat,  doth  take  away 
the  entrie :  for  (as  hath  beene  said)  the  discent  is  the  worthier 
title.    But  in  that  case,  if  the  lord  by  escheat  die  seised,  and  the 
land  discend  to  his  heire,  that  discent  shall  take  away  the  entrie 
•of  the  disseisee.    So  it  is  if  the  disseisor  die  seised,  and  the  heire  97  H.  6.  i^     . 
of  the  disseisor  dieth  without  heire,  the  disseisee  cannot  enter  JnE/'^S*.^ 
upon  the  lord  by  escheat.     So  as  there  is  a  diversitie  as  touching  >^|^^  ^M>?. 
the  discent,  when  after  a  discent  cast,  the  issue  in  taile  diem 
without  issue,  and  when  afler  a  discent  cast,  the  heire  in  fee 
aimple  dieth  without  heire :  for  he  in  the  reversion,  or  remainder, 
upon  a  state  taile  claimeth  in  above  the  state  taile,  but  the  lord  by 
escheat  claimeth  in  under  the  heire  in  fee  simple. 


11 


Sect.  391. 

ALSO,  if  a  man  be  seised  of  certain  land  in  fee,  or  in  fee  taile,  upon 
condition  to  render  certain  rent,  or  upon  other  condition,  albeit  such 
tenant  seised  in  fee,  or  in  fee  taile,  dieth  seised,  yet  if  the  condition  bee 
broken  in  their  lives,  or  after  their  decease,  this  shall  not  take  away  f^e 
entrie  of  the  feoffor  or  donor,  or  of  their  heires,  for  that  the  tenancitis 
charged  with  the  condition,  and  the  state  of  the  tenant  is  conditionalif '  Vi 
whose  hands  soever  that  the  tenancie  commeth,  Sfc> 

^^  ^^ * 

TTPON  these  two  sections  is  to  bee  observed  a  diversitie  be-  33  Ass.  u.flg^ 

tweene  a  right,  for  the  which  the  law  giveth  a  remedie  by  ac-  **  ^*  ^'  *7*ii;  ' 
tion,  and  a  title,  for  the  which  the  law  giveth  no  remedie  by  action,  *  '*> 

but  by  entrie  only  (2).    For  example,  the  feoffee  upon  condition  .  ^r 

in  .    '   ;r 

— _ — ^ =— a^ 

(1)  When  the  lord  comes  to  the  land  by  escheat,  the  law  only  oasis -^tlie 
freehold  upon  him  for  want  of  a  tenant.  The  disseisee,  notwithstanding- m 
disseisin,  continues  the  rightful  tenant ;  and  as,  by  his  entry,  he  fills  the  Jf0s^ 
session,  the  lord's  title,  which  was  only  good  wUle  a  tenant  was  wantii^,  491M 
necessarily  be  at  an  end.— [Note  i6fl.J 

(9)  Though,  by  the  disseisin  a  tortious  possession  is  acquired,  it  is  in  ihi 

present  case,  such  only  as  between  the  disseisor  and  the  cusseiseey  and  doea 

not 


94a^«.  S40.  b.]        OfXNacentB.      h.9,C.6,S(XL3&i. 

in  tibm  cue  hath  a  r%lil  to  the  land,  and  therefore  his  entrie 
msf  be  talcenawajTy  became hee  ma j  recoier  hii  right bf  action; 
but  the  fiBofibr  or  donor  that  hath  bat  a  condition,  hia  title  of 
entrie  cannot  be  taken  mmj  bw  any  discent,  becauae  he  halli  no 
remedie  by  action  to  recoier  die  land,  and  therefore  if  a  difoent 
Aoold  take  away  hit  entries  it  ahoold  barre  him  for  e?er.  And 
I  JbiL  11.04.  A»  lair  »  all  one  iriiether  die  diaoent  were  bafiMo  the  candkion 
^^)  broken,  or  aAer. 
_  /tirMtft  ([It  Abo  hee  that  hath  a  dde  to  enter  i^pon  a  mort-  n24071 
Miwt.  flHune  ihall  not  be  barred  by  a  diioent,  becaoae  thA  [^  ^  J 

W^S*  >>•       he  ahould  bee  without  aD  remedie.    And  to  it  b  in 
ai  &3. 17.        ^^^^  iHiere  a  woman  hath  a  title  to  enter  onul  malrinoRai  arur* 

tecuH,  no  dgtcwtt  ihall  take  away  her  fnt*Tfj  becanae  ahe  hath 
tat  %  witf  and  no  ienMHe  by  netiwi  (1  )• 


Soct.  993* 

jf  LSOf  y  Mini  MiMl  lyM  eiNintoaii  fee  -diMeMai^  Ms  4ne  dweno^ 

die  thift^  $ti$tdf  ttiM  fwe  Amd  dimeiw  ia  ik€  nwe  wtht  mutoMOTf 

mmtk€  tiOrk  -nf  fte  tmaid  a}Nm  ctmSi^M^t  a^lo  nut  ditmbedf  u  Idfaen 

StHif  um  tmnSium  %t  fetdtenS  ^  ^x^for  or  tkt  ioior  wUek 
4te  «MRe  ijpiMi  condiKany  or  ?Mr  Aetivf,  My  enter,  canatk  qnl 
anpnL 

J  y  ft vaa  be  eevad  of  laMa  in  fifie,  u4  by  bv  mat  wul  m  wiiiiug 
oefiacn  flve  aame  to  miollier  m  lee,  and  ttBEtn,  after  laiieaede* 
oeaie  the  fteehold  in  kw  is  tait  open  the  demee,  and  die  hnre, 
before  any  entrie  made  by  the  devuee,  entreth,  and  dieth  aeiaed, 
this  discent  shall  not  take  away  the  entrie  of  the  devisee ;  for  if 
the  discent,  which  is  an  act  in  law,  should  take  away  his  entrie, 
the  law  should  barre  him  of  his  right,  and  leave  him  utterly  with- 
out remedie  (2).  And  so  it  is  of  him  that  entreth  for  consent  to  a 
rarahmeot;  and  so  it  was  resolved  in  the  <»8e  of  Mariin  Troiie  of 

London 
*  Spc,  added  in  L.  and  M.  but  not  in  £,oh. 

liot  aftet  the  ^tate  of  the  feoffi>r  on  condition ;  die  condition  being  so  inse- 
|ianbly  annexed  and  inherent  to  die  land,  as  to  bind  it,  in  whose  hands  soever 
It  comes.    See  Ow.  141. — [Kbte  163.] 

(1)  The  assertion,  that  a  woman  in  this  case  has  no  remedy  by  action,  may, 
perhaps,  be  disputed,  as  the  writ  eautd  matrimomipriBloaUi  extends  to  all  the 
dqfrees.  See  toe  writ  in  the  Register.  Booth's  Keal  Actions  197,  and  Htz. 
Nat  Br.  205.— [Note  164.] 

(2)  Ace.  the  ease  of  Matthewson  v.  Trott,  Owen  141,  1  Leo.  009.  Butt  be 
reason  given  in  the  Commentary,  that  the  devisee,  in  this  case,  has  no  remedy 
by  action,  is  not  well  founded,  it  what  sir  Edward  Coke  observes  in  pa|B;e  1 1 1 .  a. 
be  true,  that  the  devisee  may  either  enter  or  have  his  writ  ex  gran  qiutrdd. 
Ujfotk  this  head,  the  |a4^es  Andeason  and  Walmesley  seem  to  diftr  on  the 
oiie  above  died.  Whatever  Bia|^  be  the  cast  with  respect  to  «  4iscent»  a 
fine  levied  by  the  heir  at  law,  is  a  bar  to  a  devisee  after  five  years  nendaim. 
iMm  v.  Heylock,  Ore.  Car.  soa  It  is  also  a  bar  to  «  dUe  of  entry  for  n 
condition  broken,  or  a  right  or  title  of  entl!y  upon  nny  other  accotnt.  Mayor 
of  L«taidt>m  V.  Alfiird,  Cvo-  Cae.:575.  I  j^as  45a.  See  sir.Cmiae'a  Esai^r  on 
Sims,  1461,  M9^Niole  1%.] 


L.3.  C.6.  Sectaga.        Of  Disei^nts.  [240. b. 

London  [n]  Ptudte  32  EL  in  Cdm^  Batieo:  and  tooordingly  Urtti  H  Patch, 

the  opinion  of  the  court  of  common  pleas,  [0]  Pasche  1  Jac.  Ki^,  ^  ^"*  inCom- 

to  titt  may  be  added  at  a  like  case,  tlie  kite's  patentee  before  he  ^]^^^«»»- 

enter,  &c.     Another  reason  wherefore  a  Ascent  shall  not  take  Scir.  Faq.  3. 

away  the  entrie  of  him  that  hath  a  title  to  enter  by  force  of  41  £.  3. 14. 

a  condition,  ftc.  is,  for  tlutt  the  codditioB  temamea  in  the  tame  per  Fux^en. 

eiieiioe  diat  it  was  ui  at  die  tittie  isf  tlie  creatioa  df  it,  and  ^^InCo^' 

cannot  be  divested  or  "pet  «nat  of  y»ocioibn,  aa  lands  and  teiie«  mi^Baooo. 
pienta  may  (3). 


Sect  593. 

jd  Lis  Of  if  a  disseisor  die  seisedy  t^c,  ami  his  heire  eMUff  Sfc*  fl»fto  cm- 
doweth  the  mite  of  the  disseisor  of  the  third  part  of  the  land,  ifc.  in 
this  case  as  to  this  pari  tchith  is  assigned  to  the  tcife  in  dower y  proentfy 
after  the  wife  entrethy  and  hath  the  possession  of  the  same  third  part,  the 
mlneisee  majf  lawfulli^  enter  upon  iJie  possession  of  the  wife  into  the  MfHf 
third  part.  And  the  reason  isyfot  that  when  the  wife  hath  her  dower,  «JW 
shall  be  adjudged  in  immediately  by  her  husband,  and  not  by  the  heire{i)\ 
&nd  eo  a*  to  the  freehold  of  the  same  third  part,  the  discent  is  defeated*. 
And  to  you  may  ase,  that  before  the  tndiwment  the  eUsseisee  could  not 
enter  into  any  part,  6tc.  and  after  the  endowment  he  may  enter  f  upon  the 
wife,  ike.  but  yet  he  cannot  enter  upon  the  other  two  parts  wliich  the  heire 
mtke  disseisor  hath  by  the  diKent%(^2). 

«  DIE 

*  8fc.  added  in  L.  and  M.  and  Roh.        %  S^c*  added  in  L.  and  M.  and 
t  mOnthe  ivi/e,  not  in  L.  and  M.    IXdtk. 
or  &<». 


.iA. 


(3)  Hainsworth  v.  Pretty,  Cro.  ENa.  919.  Thomas  devised  to  Richard,  hk 
eMb^  acR^  in  fee,  upon  condition  that  he  shoilid  pay  to  his  other  children  the 
miinM  appointed  to  them  actoording  to  the  intent  of  his  will ;  and  on  refusal,  that 
Us  younger  sons  and  daugliters  should  have  it  to  them  and  their  heirs. 
Ridiard  refViaed  payment,  and  died;  and  Thomas,  his  son,  entered,  and  the 
ydUnger  sons  and  oaoghierB  eatered  upon  him;  it  was  contended,  that  the 
descent  upon  Thomas  took  nway  the  mtiry  of  the  younger  6ons  and  daughters : 
but  the  ooort  held  the  contrary.  Pelt  it  was  not  as  a  deaceht  to  a  stranger  after 
a  devise,  before  the  entiy  of  the  devisee,  whidi^  perha]^  tnight  take  away 
thei)-  entry,  because  it  was  not  then  an  immediate  devise ;  but  it  was  quasi  n 
devise  upon  a  limitation,  or  upon  a  condition  broken,  which  no  descent  should 
take  away  or  prejudice. — [Note  166.] 

(1 )  The  dowress  holds  of  the  heir ;  btit  by  the  instittttiott  of  the  kwi  lahe 
is  in  of  the  estate  of  her  husband ;  ao  diat  after  the  Heir's  aasignnMit,  dia 
holds  by  an  infeudation  from  the  immediate  death  of  her  husband,  tiente  ik 
is4hat  dower  defeats  descent,  beoauae  die  lands  cannot  be  saidea  destetidaB 
deftieaiie  which  are  in  tenure ;  and  the  asaigBnent  of  dower  being  in  die  natOVi 
of  ittfeudation,  and  taking  place  inniediiitiety  from  the  death  of  the  huabaaly 
there  %te  only  two^thirds  whidi  descended  '4a  demesne.    Gtlb.  0Bk  Dower  n^ 

-<^Sflie  ant  ^-t-  b.-— [^^^  ^^  ] 

.  <a)  The  doctrine  contained  in  iMs  leetida  aeeaa  to  ^ef^  «»  tile  4sum 

of  a  f^cov^qr  aWfe^ed  by  the  Mk,  knfytt  ite  inuigM«yiai  of  ttbu^r^Wm  i4Bt.1 


Sit0.b.  241.a.]        OfDucento.      L.  3.  C.  6.  Sect  393. 

^jyiE^miedftfe.'*  mbfiwrimpleor  infbetqrle. 

<«  jM  hii  heirt  mder^  tgcT  So  «  he  hath  an  ^etuaD  fee 
■BBpIe* 

^  <^ite  3*  Mff  ^iAtf  bmi;  4^.**  id  eat,  in  aereraltie. 

■Bt  thiaaeetoOD  h  meanlh,  diat  an  entrie  bem^  taken  awqr  by 
ihe  diacent,  ia  revised  by  the  endowment^  albeit  the  tenant  in 
dower  shall  haire  it  but  for  her  life.    And  the  cause  is. 


t.'  . 


for  that  although  the  heireentredf  yet  ci^  when  the  wife  r24l7l 
ii  endowed  she  ahaD  not  be  in  by  the  heire,  [a]  but  im*  |_  a.  11 
mediately  by  her  husband  being  the  disseisor,  who  is  in 
for  her  life  by  a  title paiamount  the  dying  seisedand  discent,  and 
therefore  in  judgeinent  of  hnri  the  discentas  to  the  freehold,  and 
the  possession  which  the  heire  had  is  taken  awajjr  bv  the  endow- 

aZlTs^aa* 40'  ment;  for  that  the  law  adjudgeth  no  meane  seisin  betweene  the 

gMMRie.'  hnband and  the  wife. 

jif;X.|.^bb    It's 4.  II.    7 H. a.  3.    ioE.3.a7,aa.    36H.e.    Dower^o. 

^&i.  If  diere  bee  lord,  mesne  and  tenant,  the  mesne  doth  grant  to 

^mS^^^K    the  tenant  to  acquite  him  against  the  lord  and  his  heiresyttie  lord 
\^,9ffM,  laa.;   ^u^  1^  ^^^  1^^  ^  aeigniorie  assigned  to  her  for  her  dower, 

and  distraines  the  tenant ;  albeit  the  grant  was  to  acquite  hhn 

against  the  lord  «td  his  heites  only,  yet  because  shee  oontmoed 

&  estate  of  her  husband,  and  tfie  reveraion  remained  in  die 

heire^  this  grant  of  aoqnitaD  did  extend  to  the  wife,  iriiich  is  • 

not^leoaaeb 

If  after  the  dyin^  seised  of  the  dissdsor,  the  disseisee  abate, 

i^gainst  whom  the  wife  of  the  disseisor  recoTerby  confession  in  • 

writ  of  dower,  in  that  case,  though  the  discent  bee  avoided  aa 

LMlHon  here  saith,  yet  the  disseisee  shall  not  enter  upon  the 

tenant  in  dower,  because  the  recoverie  was  against  himselfe;  but 

if  he  had  assigned  dower  to  her  in  pais^  some  say  he  should  enter 

upon  her  (3). 

10  £.  3.  26.  A  man  makes  a  gifl  in  taile  reserving  twentie  shillings  rent, 

(7  B«p.  9*  ^)      and  dies,  the  donee  takes  wife,  and  dieth  without  issue,  the  heire 

of  the  donor  entreth  and  endoweth  the  wife,  shee  is  so  in  of  the 

estate  of  her  husband,  that  albeit  the  estate  taile  be  spent,  and  the 

rent  reserved  thereupon  determined,  yet  after  she  oe  endowed, 

she  shall  be  attendant  to  the  heire  in  respect  of  the  said  rent. 

And  so  it  is  of  lord  and  tenant,  the  wife  that  is  endowed  shall  be 

attendant  for  the  due  services ;  but  if  any  services  be  encroached, 

albeit  that  encroachment  shall  binde  the  heire,  yet  the  wife  shaJl 

be  contributorie  but  for  the  services  of  right  due  (4). 

"So 

I 

(2)  So  notey  though  the  disseisee^  ^^£  f^n  abater ^  did  an  act  to  tohich  he  tvas 
compdlable^  yet  it  is  not  €u  good  as  if  he  had  been  actwdly  compelled.  Supra,  35. 
Lord  Nott.  MS.— [Note  i6g.] 

(4)  Sir  Edward  Coke,  in  this  passage,  and  in  a  former  part  of  his  Commen- 
tary, puts  several  cases  on  the  continuance  of  the  wife's  dower  after  the  fee 
charged  with  it  is  determined.  Perhaps  the  following  distinctions  and  obser- 
vations will  assist  in  clearing  up  the  complex  and  abstruse  points  of  learning 
in  which  this  question  is  involved.  I.  In  those  cases  where  the  fee  is  evicted 
by  title  paramount,  the  dower  and  courtesy  necessarily  cease  upon  the  eviction. 
Such  is  the  case  put  by  Littleton  in  the  section  before  us.    II.  when  the  donor 

**  enters 


L.  3.  C.  6.  Sect.  393.       Of  Discents.  [241 .  a. 

**  So  you  vMLy  see,  that  before  the  endcfwntnt  the  disseisee  could 
not  entery  and  after  the  endowment  he  may  enter^  Sfc**  The  like 
hath  beene  said  before  in  this  chapter,  Sect.  386,  where  the  entrie 
of  the  dissdsee  may  be  taken  away  for  a  time^  and  by  matter  ex 
post  facto  revived  againe. 

Nota, 


enters  for  breach  of  condition ;  as  his  entiy  absolutely  defeats  the  estate  of 
the   tenant  on  condition,  so  it  defeats  his  wife's  right  of  dower,  and  the 
husband's  right  of  courtesy,  and  all  other  charges  brought  upon  tbe  estate, 
either  by  the  donee's  own  act,  or  by  act  of  law.     See  note  2.  fo.  202.  b.    III.  If 
a  person  seised  in  fee  tail,  or  any  other  determinable  fee,  conveys  in  fee,  the  * 
ifife^s  right  of  dower,  and  the  husband's  courtesy,  can  only  be  commensurate 
with  the  estate  of  the  grantee,  and  must  necessarily  cease  whenever  that  estate 
ceases.     See  10  Rep.  97.  b.  98.  a.    IV.  As  to  estates  in  fee  simple  conditional 
at  the  common  law,  and  estates  tail  under  the  statute  de  donisi^^ihe  wife  was 
entitled  to  her  dower,  and  the  husband  to  his  courtesy,  out  of  them,  after  die 
failure  of  the  issues.     But  it  may  be  observed,  that  though  it  is  now  difficult 
to  avoid  considering  estates  in  fee  simple  conditional  in  any  other  light  than  i» 
estates  originally  granted  to  the  donee,  and  to  the  heirs  general,  or  to  some 
particular  heirs  of  his  body;  and  the  estate  of  the  donor,  as  that  of  a  rever- 
sioner expectant  on  the  ^ilure  of  these  heirs;  yet  this  restriction  to  particular 
heirs,  and  exclusion  of  others,  is  understood  to  be  produced,  not  by  any  limita- 
tation  of  persons  introduced  into  the  grant,  but  by  a  condition  supposed  to  be 
annexed  to  it,  that  if  there  were  no  such  heirs,  or  being  such,  if  they  afterwards 
ftiiled,  and  the  donee  did  not  alien  the  estate,  it  should  be  lawful  for  the  donor 
and  his  heirs  to  enter. — This  entry,  therefore,  was  not  an  entry  upon  the 
natural  expiration  of  a  previous  estatCy  but  for  a  conditiofi  broken ;  in  which 
case»  as  in  all  others  where  entry  is  made  for  breach  of  a  condition,  the  ri^t 
pf  the  wife  to  her  dower,  and  the  husband  to  his  courtesy,  if  the  general  rale 
were  adhered  to,  would  be  defeated.    But  for  reasons  now  rather  to  be  guessed 
than  demonstrated,  this  case  was  made  an  exception  from  the  general  rule^ 
So  with  respect  to  the  right  of  the  wife  of  tenant  m  tail  to  her  dower,  and  the 
husband  to  his  courtesy,  after  the  failure  of  the  issues  in  tail ;  the  statute  de 
donis  introduced  no  new  estate,  but  only  preserved  estates  limited  as  con* 
ditional  fees  to  the  issues  inheritable  under  them,  by  preventing  the  tenants 
of  such  conditional  fees  from  alienating  or  disposing  of  them ;  and  as  they 
preserved  the  estates,  so  they  preserved  the  incidents  belonging  to  them,  and| 
among  others,  the  right  of  the  wife  to  her  dower,  and  the  husband  to  his 
courtesy.    V.  If  a  person  makes  a  gift  in  tail,  reserving  rent ;  after  failure  of 
the  issues  in  tail,  the  rent  will  not  be  continued,  either  for  the  dower  of  the 
wife,  or  the  courtesy  of  the  husband.    Plo.  Com.  155.   YI.  As  to  limited  feet; 
—by  which,  in  this  place,  are  to  be  understood  those  fecB  which  are  oualified, 
not  because  the  estate  of  the  grantor  is  limited — (such  as  those  which  are 
classed  under  the  third  distinction^ — ^but  those  which  being  created  by  a  person 
seised  in  fee  simple,  are  by  the  onginal  grant  by  which  they  are  createa,jcnilj. 
to  continue  till  a  certain  event ;  as  a  grant  to  A.  and  his  heirs,  lords  of  toe 
manor  of  Dale,  or  to  A.  and  his  heirs,  while  there  shall  be  heirs  of  the  bpjj 
of  B.^— or  those  fees  which  are  originally  devised  or  limited  in  words  imporftii^ 
a  fee  simple  or  fee  tail  absolute  and  unconditional,  but  which,  by  subsequeai 
words,  are  made  determinable  upon  some  particular  event  (see  Note  i.  203.): 
— as  to  fees  of  this  description,  it  should  seem  by  the  case  cited  in  the  Note 
to  F.  N.  B.  149  G.  and  the  cases  of  Flavell  v.  Ventrice,  i  Roll.  Abr.  676,  and 
Sammes  and  Payne's  case.  1  Leo.  167.  1  And.  184.  8  Rep.  34.  Goulds.  81,  thet 
where  the  fee,  in  its  original  creation,  is  only  to  continue  to  a  certain  period,  the 
wife  is  to  hold  her  dower,  and  the  husband  his  courtesy,  after  the  expiratioB 
of  the  period  to  which  the  fee  charged  with  the  dower  or  courtesy  is  to  con* 

tinue ; 


SMpLik  241.b.]        Of  Diaaeots.      L. 9.  CLfi.  Sect  994$. 

TidaStetsM.  :  JWafcb  rifcttt  tile  iliiMiiMi  rtf  r  m'dlwrtftwtolh  l»  him  hit  an 
I9M5E.8.4B.  «gM»lbr  lift^  y«4  wkut titt  JiwiMaB  doA cater  upon  Um,  lie 
J^^^'tli^  dMiBtlieiebr^rail  tb»reiefM«,fiir  tfceeMtooffredM^ 
X)tm8i?t)'  that  whereupon  ejpiw^  de^  l]pe»  and  therefore  die  entiae  of 
(I  JtoH  Abr.  the  dineiiee  is  as  arailable  in  law,  as  if  he  had  reoevered  i|  in  n 
e^Aauae-h)  jy^g^g.    And  so  it  is  if  a  dissasor  make  a  lease  for  life,  and 

mraDt  die  rerersian  to  the  Un^  the  entrie  of  the  disseisee  i^mn 
die  tenant  for  life  shall  derestm  rerersion  pat  of  the  king  in  the 
■ttner  as  if  tfte  dissahiia  had  paee»»ieJ  die  lands  a|einse 
aaat  for  Mfc  hi  a  j)wseyi^ 


(tr  Sect  394-  p8411 

liffK^  ^  ^fiir  iiM  miff  dk  ^d^d^  m^ 

%  kc.  in  tkk  c#st  1  ei^  miertfm  *lm  p^umitm  if  the  tswe  (en  ceas 


tfaMie;  bvt  that  where  die  foe  is  oHdnall^  defised  m  irords  i|nportii|g  a  foe 
ifoiple,  er  foe  tail  ahseitfl^  and  uneoraidoqaly  but  bjrsvihiequeiit  words  u|B%d9 
deiemiMMe  opon  some  particiipr  event ;  diereji  if  that  particolar  eisent 
he^MM^  the  wire's  dewer  and  di^  hnsbeiid^  eonrtm  cease  wiijh  the  estate  to 
whieh  it  is  aaneked.  8u»eh  mppe^  to  he  die  distmetion  estabUihed  by  the 
foeigoing  cases.  But  a  dMhrent  doctrinje  as  t^  <9Mes  of  tKe  latter  dciSGrMePr 
jeoms  te  hate  hem  laM  down  in  die  cai^  of  Bpekwprdi  t.  Thirfcdl^  detar- 
adned  in  Triaitjr  terai,  95  Geo.  3,  in  die  court  of  king^  bench.  There  Josqih 
Sutton  the  testator  derised  his  estates  to  trustee,  upon  trust  to  pay  th^  rents 
aad  profits  of  them  for  the  maintenance  and  education  of  Mary  B^rrs,  till 
she  arrived  at  twenty-one,  or  was  married:  ^*  And  from  and  after  the  said 
^  Marj  Barrs  should  have  attained  her  age  of  twenty-one  years,  or  should 
^  be  maniedi  he  gave  and  devised  all  the  said  lands  and  premises  to  the  said 
^  Mary  Barrs,  her  heirs  and  assigns  for  ever;  but  in  case  the  said  Mary  Barrs 
**  should  happen  to  die  before  ishe  arrived  at  the  age  of  twenty-one  years, 
^  and  without  having  issue  of  her  body  lawfully  begotten ;  then,  from  and  after 
^  die  decease  of  the  said  Mary  Barrs  without  issue,  as  aforesaid,  he  save  and 
^  devised  all  his  said  estates  unto  his  grandson  Walter  for  life,"  widi  several 
leaaainders  over.  Mary  Barrs  married  Solomon  Hansard,  and  had  issue  a  son, 
who  died  in  her  life ;  and  afterwards  Mary  Barrs  died  under  twenty-one.  In 
this  ease,  the  court  were  unanimously  of  opinion,  that  on  the  decease  of  Mary 
Barrs,  her  husband  became  entitled  by  the  courtesy  to  the  estates  for  his  life, 
Ipd  diat,  subject  thereto,  die  devisees  over  became  entided  to  diem  by  way 
sf  executory  deviBe.<--CofiA:^.  Jurid-  vol.  1.  3^.  3  Bos.  and  Pull.  652.  The 
ground  upon  which  the  court  appears  to  have  formed  their  opinion  on  it»  is, 
1^  analogy  they  supposed  it  to  bear  to  the  case  of  estates  in  fee  simple  cpn- 
^Wonal,  and  estates  tail;  in  both  of  which  dower  and  courtesy  continue  after 
ftilure  of  the  issues ;  and  in  both  of  which  die  wife's  being  seized  of  a  foe,  to 
wllich  the  issue  mi|;ht  by  possibility  inherit,  entitles  the  husband  to  coiirtesy. 
—-On  the  subject  discussed  in  this  note  much  useful  learning  will  be  found  m 
Goodhill  v.  Briffham,  1  Bos.  and  Pull.  igs.  Doe  e^.  dem,  Andrew  v.  Hutton, 
3  Bos.  and  Pull.  643.  Doe  ex.  dent.  Willis  v.  Martin,  4  Pum.  and  East*  2Q9 
and  Maundrell  v.  Maundrell,  7  Ves.  jun.  567.  10  Ves.  jun.  24€.— [Note  170T] 
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case  jeo  *  poy  enter  sur  le  possession  Tissue),  for  thai  the  issue  comes 
not  to  the  lands  immediately  oy  discent  after  the  death  of  the  mother,  i^c- 
f  but  by  the  death  of  the  father  (,i). 

Contrarium  tenetur  P.  g  H.  7.  per  tout  le  coort,  &  M.  37  H.  6. 

**  TN  this  ease  Imaif  enter  upon  the  possession  qfthe  issue^  ^c.**       Vi4e  9  H.  7.  m* 
For  here  was  but  a  discent  of  a  reYertion  at  the  time  of  the  «iid  37  fi.  6. 1. 
dying  seised,  for  the  estate  of  die  tenant  by  the  courtesie  had  •^  ^«*>'J  *• 
commencement  by  the  haring  of  issue,  and  is  consummate  l:^  die  r!!|^!^^ 
death  of  the  wife,  so  as  the  fee  and  franktenement  did  net  after  os^S^^  a.) 
Ibeieceaseof  the  wife  descend  to  the  htire,  and  albeit  the  tenant 
ky  the  courtesie  dieth  afterwards,  and  that  the  firanktenement  is 
cast  upon  the  heire,  so  as  now  he  hath  the  fee  and  fhmktenemeni 
by  discent,  yet  because  the  heire  came  not  to  the  fee  and  frank- 
tenement  at  once,  immediately  afler  the  decease  of  the  wi€e,  sudi 
a  mediatm  discent  shall  not  taLe  away  the  entrte  of  the  disseisee. 
OnAe  other  side,  an  immediate  discent  may  take  away  an  entrie  1 

for  a  time,  and  mediatdy  may  be  avoided  by  msittetexpostjacto^ 
as  hath  beene  said.  But  if  a  dying  seised  taketh  not  away  the 
entrie  of  him  that  right  hath  at  the  time  of  the  discent,  it  shsH 
not  by  any  matter  ex  post  facto  take  away  his  entrie. 

If  a  disseisor  die  without  heire  ( A )  his  wife  privcment  enseint 
with  an  issue,  and  afler  the  issue  is  borne,  who  entreth  into  the 
land,  he  hatii  the  land  by  discent,  and  yet  thereby  the  entrie  dT 
the  disseisee  shall  not  be  taken  away,  because,  as  Littleton  here 
saith,  the  issue  commeth  not  to  the  lands  innnediately  by  discent, 
after  the  decease  of  the  father. 

And  so  it  is  if  a  disseisor  make  a  gift  in  taile,  the  remainder  in 
fee,  and  the  donee  dieth  without  issue,  leavine  his  wife  privement 
enseint  with  a  sonne,  and  he  m  the  remainder  enters,  and  after 
the  sonne  is  borne,  who  entreth  into  the  land,  this  discent  sludl 
not  take  away  the  entrie  of  the  disseisee,  omsd  juS  suprd. 


'  *<  Cmfrartam  Imafair,  ifc^  This  is  an  addition,  and  therefinre 
It  be  passed  orer.  Andattfaiadagr,  thiscaseof  L^feifon  ishdden 
£wr  cleere  law. 

Sect 

*  poy  not  in  L*  and  M.  or  Roh.  the  note  that  follows,  not  in  L.  and  M. 

f  but  by  the  death  of  the  father,,  and    or  Rob. 

(A)  heire  $eemt  to  be  here  kutrted  fir  lame,    St$Mr.  B^\  Inir.  p.  119. 


(1)  Conformably  to  this,  it  was  held  by  lord  Holt  in  the  case  of  Carter  ^ 
Tash,  1  Salk.  241,  that  a  descent,  which  tolls  entry  ought  to  be  an  immediate 
descent ;  and  therefore  if  a  feme  disseisoress  take  hurtNUid,  and  hath  issue  and 
dies,  and  after  the  husband  dies,  the  descent  to  the  issue  does  not  take  away 
entry,  because  the  interposition  of  tenant  by  the  courtesy  does  impede  it;  ana 
because  coverture,  to  avoid  a  descent,  ought  to  be  continual  from  the  (i^ne 
ef  the  disseisin  to  the  descent ;  for,  if  a  feme  be  sole  at  the  time  of  the  disssjynn^ 
or  of  the  descent,  or  any  time  intermediate,  her  entry  is  not  preserved,  because 
die  had  an  opportunity  to  enter  and  prevent  the  descent:  as  if  a  feme  covert 
is  a  disseisee,  and  after  her  husband  cues  she  takes  a  second  hudMmd,  and  then 
the  descent  happens,  this  descent  shall  take  away  the  entry  of  the  feme :  and 
upon  this  last  point  the  plaintiff  in  that  case  was  nonsuited. — [Note  171.] 
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(Aw,  a38.  u)  Sect.  395. 

JLSO,  if  a  disieitor  enfeoff  /its  father  in  fee,  atid  the  father  die, 
iewdoftuch  ttlate,  hif  which  the  land  descend  to  tlic  disseisor,  a^ 
tonne  and  keire  (si  mi  disseisor  enfeoSa  son  pier  en  fee,  el  Je  pier  inoruH 
de  tiel  estate  seiiiie,  per  que  les  tenements  dUcendonl  a  le  diuseiMir,*  come 
fits  et  heife).  Sic.  in  this  case  the  disseiiee  mat/  well  enter  upon  the 
^steisQV,  notwithstanding  the.  cO*  discent,  for  that  as  to  tlie  dis-  ("24211 
tijnn,  the  diisetMr  shall  he  adjudged  in  lint  as  a  disseisor,  Hot-  |_  a.  _J 
mthtlanding  the  discent,  ||  qutn  particops  criuiinis  (i). 

ijt  K  4. 13.  ■■  Q  F  this  sufficient  hath    beene  said  before   in   this   chapter, 

uE.4->-  ^-'    Sect.  386.     And  regularly  it  is  irtio,  that  albeit  a  discent  be 

«T!  %.  fi^b'  '^^^  *"'*  ^^  entrie  of  the  disseisee  token  away,  yet  If  the  dis- 

u<tt:8. 11.  aeisor  commeth  to  tlie  land  affaine,  either  by  discent,  or  purfltase 

tftii.  B.  ft.  of  any  estate  or  ( B )  freehold,  which  is  implyed  in  the  (SjC.)  the 

H  ^  J  3.  9-  disseisee  may  enter  upon  him,  or  have  his  assise  against  brm, 

«1*7  ^  as  if  no  discent  or  meane  conveyance  had  beene,  quia  partictfs 


ajl.E.  3'  *5.  «S-       (P""-  S«:'  409.) 

Sect.  396. 

jj  LSO,  if  a  nun  seised  of  certaine  land  in  fee  ftave  issue  two  tous^ 
and  die  mted,  and  the  younger  sonne  enter  by  abatement  into  tie 
land,  and  hath  issue,  and  dieth  seised  thereof,  and  the  land  descend  to  Aw 
issue,  and  the  issue  enters  into  the  laud :  in  this  cr/ve  the  eldest  sonne,  or 
his  heire,  may  enter  by  the  law  upon  the  issue  of  the  younger  son,  notwith- 
ttandiru  the  daee/U,  because  that  when  the  younger  ton  abated  into  Hie 
land  ajter  the  death  of  his  father,  before  am/  entrie  made  by  the  eidea 
aonne  (devan^  ^asqitti  entne  per  ie  fits  eigne  -f-  fait),  the  law  intend  that 
bee  entred  claiming  as  heire  to  las  father.  And  for  that  the  eldest  tonne 
elaimei  by  the  same  title,  that  is  to  say,  as  keire  to  his  father,  hee  and  his 
heirea  may  enter  upon  the  issue  of  the  younger  ton  (il  et  ses  heires  poJent 
enter  sur  I'isaue  de  puisne  %  fits),  notwithstanding  the  discent,  Sfc.  beeauie 

they 

*  ent  added  m  L.  and  M.  f  fait  not  in  L.  and  M. 

II  SfC.  added:    quia  particeps  cri-         %  Sta—ftere,  L.  and  M.  and  Boh. 
nini>t  not  in  L.  and  M. 

(B)  3mildHtuthtct,i>mfdiffm">.    &t  Mr. Sitw'i  Jntr.  p.  119. 


(i)  For  when  the  disseisor  enfeoffs  the  ftther,  it  is  presumed  to  be  done  in 
eraer  afterwards  to  c(»ne  in  by  descent,  and  the  act  of  lair  shall  ndt  give 
Mttction  to  the  wrong  of  the  party;  nor  shall  any  man  by  his  own  wrong, 
however  cunningly  c(»itr{ved,  give  to  himself  a  righti  for  when  the  heir  \tj 
atsi  descent  gains  a  jus  postesitonis,  he  is  supposed  innocent  of  tlie  wroi^  of 
his  ancestor,  but  here  he  is  partner  of  his  guilt.  See  Gtlb.  Ten.  S7,  98. — 
[Note  179.] 


L.  3.  C.  6.  Sect.  397.  Of  Discents.  [242. a. 

liey  claime  by  ike  same  title.    And  in  the  same  manner  it  skall  'be, 
if  there  were  more  discents  from  one  issue  io  another  issue  of  the  younger 

WUif(l). 


Sect.  397. 

jO  U  T  in  this  ease,  if  the  father  were  seised  of  certaine  lands  in  fee, 
Aaih.issue  two  sons,  and  die,  and  the  eldest,  sonne  enter  (et  i'ei 
*  fits  eater),  and  is  seised,  Sfc.  and  after  the  younger  brother  elisseiseth  iism, 
by  which  disseisin  he  is  seised  in  fee,  and  hath  issue^  and  of  his  estate  dieik 
seised,  then  the  elder  brother  cannot  enter,  but  is  put  to  his  writ  ofeatiie 
8iir  dtsseisiQy  8cc.  §  to  recover  the  land.  And  the  cause  is,  for  that  ike 
youngest  brother  commeth  to  the  lands  by  wrongful  disseisin  done  to  tie 
elder  bndher,  and  for  this  wrong  the  law  cannot  intend  that  he  claim^ 
as  heire  to  his  father,  no  more  than  if  a  stranger  had  disseised  the  tidet 
hivtker  which  had  no  title  (Et  la  cause  est,  pur  ceo  que  le  puisne  ftoe 
Tient  a  les  tenements  per  tortious  disseisin  fait  a  son  eigne  frere,  et  |ier 
el  tort  la  ley  ne  poit  entender  que  il  claime  come  heire  a  son  pier,  oient 
pluis  que  an  estrange  person  que  est  disseisie  I'eigne  frere  %  oue  ii'avoit 
Jttcan  title),  Sfc  Ana  so  you  may  see  the  diversMe,  wtiere  the  younger 
iroiher  entreth  after  the  death  of  the  father  before  any  entrie  made  iy 
4ke  elder  brother  in  this  case,  y  and  where  the  elder  brother  enters  after 
the  death  of  his  father,  and  after  is  disseised  by  the  young/er  brother,  where 
ike  younger  after  dieth  seised  f^ 

**  TN  this  case  the  ddest  sonne,  tfc.  may  enter  upon  the  isiue 

qf  the jifoun^er  sen,  8ps*^  And  the  reason  hereof  is,  for  (Plow.  306.  a.) 
that  the  law.mtendeth  the  youngest  sonne  entred  claiminff  the 
land  as  heire  to  bis  father,  and  because  the  eldest  sonne  clauneth 
•also  by  the  same  title,  viz.  as  heire  to  his  father,  therefore  bee 
aind  bis  heires  may  enter  imon  the  second  sonne  and  his  heires, 
in  req>ect  of  the  privitie  otthe  bloud  betweene  them,  and  of  the 
•ame  claime  by  one  title,  albeit  the  youngest  son  gained  a  fee 
siniple  by  his  entrie:  for  Littleton  here  caUeth  it  an  abatement, 
wbicb  proveth  the  gaining  of  a  fi^  simple. 

And  it  is  to  be  observed,  that  omca  mortis  antecessoris  non  tenet  Bract,  lib.  4. 
imi^  conjunctas  personas  sicuifratres  et  sorores;  Sfc.  for  these  are  fol.  261.  s8q, 
prifie  in  bloud,  but  it  lyeth  against  strangers,  and  then  damac^es  ^^^*  p^"o^^ 
are  to  be   reco¥ered  against  a  strange^:,  but  not  against  his  pi^tanb  5^* 
brother.  cap.i.a,ic. 

so  £.  3.      Darr.  pment  13.      laH.  3.      Mord.  pi.  aldm.      13  E.  1.      Mord.  47. 
«9  Am.  1 1.    F.  K.  B.  196.  b.    (8  Rep.  4s.)    <Post.  371.  a.) 

Lands 

*  fits    frere,  L.  and  M.  and  Rah,  ||  4^.  added  in  L.  and  M.  and  Rd^ 

{  Sfc.  not  in  (,.  and  M.  or  Roh.  f  S^c.  added  in  L.  and  M.  and  Rob. 

f  frere,  not  in  L.and  M,  or  Roh. 


( 1)  M^en  a  younger  brother  enters  in  this  case,  he  does  not  enter  to  get 
a  poasession  distinct   from   that  of  the  elder  brother,   but  to  preserve  the 
poisession    in   the   family,    that   nobody   else    abate«.      Gilb.  Ten.   28. — 
[Note  173.] 

Vol.  II.  T 
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P«Mh.a.B-3'  I>lin«U  were  given  Ui  ihe  husband  and  wifti,  and  U)  the  httirea 

Cw»m  RpB«        of  tluir  two  bodies,  they  had  iwue  a  daughlfr,  llie  wife  di«di  tlvi 

RaK  iiiThs-      husband  had  issue  by  another  wife  foiire  son*  and  died,  , 

**"  '  the  rldi^t  HoaDO  ^  abated  aiid  died  Beieed,  this  dujccnt  r54i2T| 

did  tukinwaj'  the  entm-  of  ttie  daughters,  because  they  [_  j,    J 

clairatd  uot  by  one  title.    And  in  ancient  boobee  the 

dtleBt  iioniic  is  called  hxret  vrophjHiu,  and  the  younger  ttonne 

l)£.9.  Aj*-3I0'  ha/res  remolaa.     And  albeit  tlie  eldest  tonne  hath  issue  nnddietb, 

40  K.  3.  34  l3'     nnd  that  at^r  his  decease  the  youngest  son  or  his  hcire  rnircdi, 

ipA*>.  34.  i^dj  many  dkccnts  be  cost  in  hi*  Uiie,  ytt  (nay  the  helrc*  ti  the 

ddeat  auonc  eater  in  rei^cct  of  the  uri«iti«  of  the  bloud,  and 

of  the  sonic  claime  bj  one  title;  but  if  Uie  youagtnt  lonno  moke 

ft  feoSbutnt  in  lee,  and  the  (t-ofiet  die  saiaed,  that  diaeeut  iJmll 

lake  'iciiv  the  oauif  oribc  elduat,  in  rcepact  tlutt  the  nrivitii;  of 

VhV  Brooke  til.  the  bhmd  fuileth.     And  admit  that  the  youu^jest  aoiuie  oe  of  the 

ialAx  37'  lialfe  bloud  to  his  brotlier,  yet  he  ie  of  the  whole  bloud  lo  bla 

falhor,  and  therefore  if  he  entreth  by  abatement,  and  dieth  aciaed, 

fRollAbr,  C18,  it  shall  Jiot  harre  his  cldi'r  brother  ofhia  entrie.    But  if  the  eldest 

^')  Gonnc  entreth,  and  gniueth  an  actuall  posResuon  and  seisin,  thea 

the  entrie  of  the  youngest  is  a  disseisin.     And  then  a  dying 

(4  Sep.  jB.)       seised  shatl  take  away  the  entrie  of  the  eldest,  for  potiemo  terra 

fnun  bo  vacua  whn*  the  youngest  sonne  enters  by  abatement,  as 

•  LUHaton  eaitli,  becausu  he  fiath  more  colour  in  that  case  t« 

t^aime,  as  heire   to   his   fiither,  who   last  was,  actuallv   seiseiL 

Thwffon-  if  after  the  decease  of  tbc  father,  an  estranger  dMk 

ficti  Miter  and  abate,  i^)on  whom  the  yijungest  Konne  entreth  ftnd 

diueise  him,  and  die  seised,  this  di4cc'Ut  shall  biude  the  eldest, 

for  he  rntred  by  dis^isin,  and  not  bj'  abatemeoL 

If  a  man  bee  seised  of  lands  of  the  nature  of  (Cj-  burgh  r24371 
English,  and  hath  issue  two  sonnes  and  die,  and  ^"^  jj"-    J 
e^nt  Sonne  before  any  entrie  made  by  the  youngest, 
rntreth  into  the  land  bv  abatement,  and  <h'e(h  seised,  this  &haU 
not  take  away  the  entrie  of  the  youngest  brother.     Et  tic  de 
tifnUibus.     And  these  and  the  like  cases  arc  all  within  the  reason 
ft  Boll.  Abr.      and  rule  of  our  author.     And  where  our  author  speaketh  only  of 
Mg. ft»i  !&»■)  an  abatement,  so  it  is  not  (A)  an  intrusion;  for  if  the  &t]ler 
.''  m^lce  3  leai^e  for  life,  and  hath  issue  two  sonnes  and  dieth,  and 

the  tenant  for  lifo  dieth,  and  the  youngest  sonne  intrude,  nnd  die 
,  seised,  this  di^cent  shall  not  take  away  the  entrie  of  the  diTwt. 

But  if  the  father  had  made  a  lease  for  yeares  it  had  beeoe  otber- 
irise,  for  that  the  possession  of  the  lessee  for  j-earcs  makctti  tut 
_  sctuall  freehold  in  the  ddest  sonne.     And  it  is  to  be  observed, 

'  that  the  reason  of  Litiifion  in  this  case  (for  that  both    the  bre- 

thren hold  by  one  title)  holdeth  also  in  many  other  cases. 
nE-4-4-  II'  tivr)   i-rip.iiic-iiLTs  make   jurtition   to   prc^i-nl   by  turn e,   and 

0.K.  K34.       one  of  them  usurpe  id  the  tume  qT  tlu  other,  this  usurpation 
Ant.  166.  b-)       gjiajj  not  put  the  other  out  of  possession,  because  they  claime  by 

one  title. 
doctor  &  Stud.        If  two  cc^wc^ii^n  be,  andi'  ik^  wreniUy  |)re«eQt  to  the  orAia- 
cip.3o.roLu7-  tie,  yet  the  dmicji  [a  not  UtigiouA  bedwa&they  claiue  lU  bj 
one  title  (i). 

If 

at  if  lord  Cab  hoJ  lued  the  mrd  of  iMtetd  if. 


(i)  Acc.  Dig.p.  t.c.  3— SeeTthAmuc,  18. 


L.  3.  C.6.  Sect.S98.       Of  Discents.         [243.a.  243. b. 

If  upon  a  writ  of  diem  dausif  extremnm^  the  ymmgesf  Sonne  be  »«  E.  4. 18. 
fbtihd  Beire,  die  eldest  son  hath  no  remedy  by  the  common 
lair,  because  they  claimed  by  one  title;  but  other^se  it  is  i^ 
Aey  claime  by  severall  titles,  as  it  appeareth  in  our  bookes  (2). 
But  this  \&  now  holpen  by  a  statute  *  made  since  Littleton  *  2  E.  6.  cap.  8. 
irrote.  aH.  7.  la.a. 

If  two  parsons  be  in  debate  for  tithes,  which  amount  to  above  ^xt  fonoTlnjr 
the  fourth  part,  and  one  man   is  patron  of  both  churches,  no 
inSicaxHt  doth  lye,  for  that  both  incumbents  claime  by  one  and 
the  same  patron.     Et  sic  de  similibus. 

And  where  Littleton  saith,  s^isecV  of  lands  in  fee,  the  same  law 
it  Is  if  a  man  bee  i^eised  of  lands  in  taile,  and  hath  issue  tw6 
sonnes  mutatis  mutandis, 

'^  And  is  seised f  8fc.^    That  is  to  say,  actually  seised,  either  (Poit.  945.  a.) 
by  entrie,  as  Littleton  here  putteth  it,  or  by  possession  of  the 
lessee  for  yeares,  or  the  like. 

**  Had  no  title,  4'^."  That  is  to  say,  any  pretence  or  semblance 

of  title,  as  the  younger  brother  here  hath ;  and  in  many  other 

cases  there  is  a  great  diversitie  holden  in  our  bookes  [0]  where  r^,]  ^  £  ^^ 

one  hath  a  colour  or  pretence  of  right,  and  when  he  hath  none  bastardie  19. 

at  aU,  whereof  you  may  read  plentifully  in  our  bookes.  31  £.  3-  34* 

22  Ass.  85.^ 
80  X.  8-  3^      17  £.  3.  69.      11  S.  3.  An.  69.     «i  H.  i.  14.      it  It  3.  age  3.    Vide 
^  Sect  400. 6c  cap.  Garhui.  (A) 

(A)  ike  the  thermtiMi  undtr  (B)  at  <^oU  tfihe  emm&itmy  on  ftil.  4M^ 


Sect.  398. 

TN  the  same  manner  it  is,  if  a  man  seised  of  certaine  land  in  fee,  hath 

issue  two  daughters  and  aieth,  t/ie  eldest  daughter  entreth  into  the  land 

ctmfhihg  all  lo  her,  and  thereof  onely  takeih  the  profits,  and  hath  issue  and 

iieth  seised,  by  which  her  issue  enter,  which  issue  hath  issue  and  dieth 

snmd^  and  the  second  issue  enter  fj  &  sic  ultra,  yet  the  younger  daughter*, 

at  her  issue  as  to  the  ff^itie,  may  enter  tqion  any  issue  whatsoever 

[84S7|  ^*Ae  eider  cc3*  daughter  notwithstanding  such  discent,  for  that 
hi  J  '^  claime  by  one  same  title,  Sfc.  But  in  $uch  case  where  both 
siUers  have  entred  after  the  death  of  their  father,  and  were 
ihWHef  seized,  and  after  the  eldest  sister  had  disseised  the  yowtger  of  her 
pdti,  dfid  was  thereof  seised  in  fee,  and  hath  issue,  and  of  such  estate  dieth 
seised,  whereby  the  lands  descend  to  the  issue  of  the  elder  sister,  then  the 
younger  sister  nor  her  heirs  cannot  enter,  6^c.  caus&  qua  supr^,  &c. 

«  CLAIMING 
t  ^c.  added  in  L.  and  M.  find  Roh. 

(«)  At  flie  common  law,  if  the  youngest  son  were  found  heir,  the  eldest 
might  have  an  office ;  the  doubt  was,  whether  the  point,  which  was  heir,  should 
be  tried  by  immediate  interpleader,  or  at  the  full  age  of  hun  that  was  first 
fbtmd  heir :  but  the  2d  and  3d  £d.  6.  ch.  8,  hath  remedied  it,  and  given  an 
inteipleader  immediately,  on  traversing  the  first  office,  which  cannot  be,  unless 
the  party  who  traversed  had  an  office  found  for  himself.  7  Co.  44.  a.  b. 
Kenn's  case>— [Note  174.] 

T  a 
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glob.  )«>-  "  (CLAIMING  all  to  btr."     Here  it  appcareth,  that  when 

Mt:  37^.  b.  *-"    (he   one   coparcener  dotli  specially  enter,  claiming   the 

Ant.  198)  whole  land,  and  taking  tbe  whole  profits,  that  she  gaines  the  one 

aiE  3^7  J7.3i».  mo'tic,  viz.  of  her  sister  by  abatement,  and  yet  her  dying  seised 

■fi  Au.  s.  shall  not  take  away  the  entrie  of  her  sister ;  whereas  whtn  one 

S7  Au.  68-  coparcfner  enters  generally,  and  takcth  the  profits,  this  shall  be 

a*  Au.  p.  I-  accounted  in  law  the  entrie  of  them  both,  and  no  divesting  of  the 

Si  7^1*  "O'f'e  of  ""er  »»ter  ( '  )• 

16  H.  7-  4.  If  one  coparcener  enter  claiming  the  whole,  and  make  a  feoff- 

QAti.9a.)  ment  in  fee,  and  Uke  backe  an  estate  to  her  and  her  heircs,  and 

SwrnarvoTtbii  jj^ij  jggyg  g^j  jj^  geised,  this  dtsccnt  shall  take  away  the  entrie 

S  wiimmnT  o*"  ^^  ""^^"^  *"'*"■■  because  by  the  feoffment  the  privitie  of  the 

S^c\.^to.     '  copsrcenarie  was  destroyed. 

bB  Am.  30. 

Vide  Sect.;  10.  i<  Clainu  bff  one  $ame  titU,  ifc."     Of  this  sufficient  bath  beene 

(4  Uo.  c*-  ^i  in  (he  next  precedent  Section. 

"  Cannot  enter,  ^c."     Of  this  there  hath  beene  also  spoken  in 
die  SKine  Section. 


Sect.  399. 

jd  LSO,  if  a  man  he  smtd  of  certain  landt  in  fee,  and  hath  ima  two 
tonna,  arid  thr  elder  it  n  bastard,  and  the  youvger  mulier,  and  the 
ffilker  die,  and  the  batlard  etttrelh  claiming  at  hdrt  to  his  father,  and 
oceupitth  the  land  all  his  life,  without  any  entrit  made  )')ion  him  by  the 
inulier,  and  tlte  bastard  hath  iuue,  and  dieth  seised  of  such  estate  in  fee, 
and  the  land  dtKcnd  to  his  issue,  and  hix  issue  entreth,  S^c.  in  this  case  the 
mulier  is  without  rrmeiHe,  for  he  may  not  enter,  nor  have  any  action  to 
recover  the  land,  because  there  is  an  ancient  law  in  this  case  uied,  Ifc* 

K^Vo^ST-       "  OEJSED  inAe."    For  thit  holda  not  in  case  of  an 'Mite 

■0*3.   L«         *^  taile. 

)l«nMBacue. 

XA.S,  bi.  101,  "  Mulier,"  teuJUiiu  muUeraitu.  Mtdier  hath  three  rignifiM- 
•M^^Ibcb.  tiona,  First,  SuA  nomine  ntulieris  eontinelur  giudlbet  fyiima. 
(^^^^Abf  '  Secondly,  Proprii  tu&  nomine  mulieris,  confinetur  virgo.  TTlird^, 
M4.  gBG.  Appeilaliotie  mulieris,  in  legihui  An^ta,  cantinetur  uxor.     Et  tic 

JOaelDr&Stnd.  ^ius  nofiu  vd  JUia  nala  ex  jiutd  uxore,  appdlatur  in  leg^us 
■Jifi^)  Anglia^ius  tauUemtus,  seuJUia  muUerata,  a  soone  muiier,  or  a 

yhnnL  lib.  R  daughter  mtdier.  Sicut  battardus{a)  dtcitur  A  Graco  verba  Bat' 
]Kct  lib.£.  cap.19.    Brit.  cap.  70.     Vide  Sect.  iB9. 

tarit, 

*  ifC.  not  in  L.  and  M.  or  Roh. 

■;y     -" — ■ — - —  '-   ■       '      '  "'      ■  ■■ 

n -J[i)-  Hoi,  190.  Smalev.  DaUt.  The  contrary  u  hdd,  that  one  coparcener 
cannot  be  disseised  idthoul  actual  ouster,  and  claim  shall  not  alter  the  possession. 
T^rd  HQtt.  MS.— [Note  175.] 

,.  («)  &ir  Henry  Spdtnan,  verba  Bastard,  rejects  this  derivation,  and  holds  it  Jo 
j»  a  p»r*  SaxoH  xoord  Bastart,  viz.  impurd  natus,  ut  apud  nos.  Upstart  dicitur 
i||D|na  novna.  Lord  Notf.  MS.  In  Germany,  and  witn  us,  (who  derive  nuuiy 
M'tnif  custimiB  and  poUUcal  opinions  from  Oxe  Germans),  baetordy  waa  aJwH* 
a'arcrautanoeof  igagmin;..  But  in  Spob,  Italy,  ood  Fiaoo^  imtttx^me"^ 
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!.-;...     .  sariif  i.  e.  meretvix^  seu  concukiiuiy  quia  proereatur  et 

[%4471  M^'*^^'^  ^^i<  C^  concubmd.    In  English  nee  is  called 
J  base  borae,  and  thereupon  some  say,  that  a  bastard  is 
'  ^^  as  much  to  say,  as  one  that  is  a  base  naturally  for  aerd 

tf^jttifiech  nature.    I  read  in  Fleta  [p]  that  there  bee  three  kindn  [p]  Flet.  UK  i» 
4Mr  bastards.  vu«  tmimer.  notkuSf  Se  miriut^  which  are  desaribed  in  Sf.P*  5* 
f#o Old mses :  t         .r      ^      (iRdLAbK   ^ 

:..       Manseribus  scortum^  notho  mchhus  dedit  oriunu  ^^*  3^7«  369» 

359* 
(/i(  «yev  i  spied f  sic  spurius  est  ah  amied  (l).  Cro.  Jac  54K 

Oodb.s8i.    Palm.  9.   4  Inst.  30.) 

But  we  terme  them  all  by  the  name  of  bastards  that  be  borne  out 
of  lawfull  marriage.    By  the  common  law  [r]  if  the  husband  be  M  Bract.  lib.  4, 
within  the  foure  seas,  that  is,  within  the  jurisdiction  of  the  king  "oj- ^7^,  «79« 
of  England,  if  the  wife  hath  issue,  no  proofe  is  to  be  admitted  \^i^  ^ 
to  prove  the  childe  a  bastard,  (for  in  that  caae^filiatio  non  potest  41  £.  3)7: 
pirobari:)  unlesse  the  husband  hath  an  apparent  impossibihtie  of  44  £.  3. 10. 
procreation ;  as  if  the  husband  be  but  eight yeares  old,  or  under-  39  Au.  54. 
the  age  of  procreation,  such  issue  is  bastard,  albeit  he  be  borne  ^^1^2^ 
within  marriage  (2).     [f]But  if  the  issue   be  borne  within  a  1911.0.17. 

39  £.  3. 13.  [1]  18  £.  4-  S8.    (1  Salk.  iso.) 

moneth 


m  many  respects  on  an  eaual  footing  with  legi^mate  childrqp.  During  the 
first  and  second  races  of  tne  kings  of  France,  no  dt&r^ce.  appears  to  h^v^ 
bem  made  between  their  legitimate  and  illcffitimate  oTOprii^.  ^e  satfie 
seems  to  have  been  the  case  of  the  o£&pring  of  all  the  sovereign  pHfridefit' arid 
higher  ranks  of  nobility  in  France.  Their  acknowledging  a  natural  child  tolM 
their  child,  was  considered  as  tantamount  to  any  formal  act  of  legitimatiMi; 
But  the  natural  children  of  all  oiher  persons  were  considered  as  villeins.  After 
the  accession  of  the  Capetian  line,  the  condition  of  bastards  was  altered  for  .the 
worse  in  many  respects.  Those  of  royal  parentage  were  excluded  from  the 
throne,  and  were  no  longer  held  to  be  of  blood  royal.  They  were  only  per* 
mitted  to  bear  the  arms  of  France,  with  a  bar.  A  similar  change  took  pWe 
with  regard  to  the  bastards  of  the  princes  and  nobility.  By  an  ordinance  o€ 
the  year  1600,  it  was  declared,  that  the  children  of  nobility  should  not  he 
considered  even  as  gentlemen,  unless  they  obtained  letters  of  nobility.  Ob 
the  other  hand,  the  bastards  whose  parents  were  of  a  lower  order,  in&'tead  ef 
being  considered  villeins,  as  before,  began  about  the  commencement  of  the 
16th  century  to  be  considered  as  free  men,  and  except  as  to  the  right  pf 
receiving  and  transmitting  succession,  they  are  now,  in  France,  on  an  equal 
fitting  with  their  fellow  subjects.  See  Oeuvres  de  Chancdier  VAguesseau^  t.  7. 
p.  881.  Dissertation  dans  taqutUe  on  discute  les  principes  du  droit  Romain  ^ 
du  droit  Frangois  par  raport  aux  Bdtards. — [Note  176. J 

( 1 )  Filiiis  naturalis  d  vulgo  barbarorum  opponitur  Ugitimo.  Sed  revera 
opponiturjllio  adoptivOy  in  quo  sertsu  Tiberius  vocat  Drusum  Jilium  suum  natU" 
raUm.  Col.  Lex,  verb.  nat.Jilius.  Spurii  Latini  et  Graci  sine  patre.  Ih.«— 
Lord  Nott.  MS.  Jure  pontificio  nothi  dicuntur  ^ui  ex  aduUertno  concubitu, 
manseres  qui  ex  scorto,  spurii  exitus  qui  sacris  initiati  sunt^  aut  religionem  prqfessi 
sunt. — lb. — [Note  177.] 

(a)  It  is  now  held,  that  the  husband's  bein^  within  the  four  seas,  is  mft 
conclusive  evidence  of  the  legitimacy  of  the  child,  and  it  is  left  to  a  jury  to 
consider  whether  the  husband  had  access  to  his  wife.  See  3d  P.  W.  975,  976. 
Pendrell  v.  Pendrell,  2  Stra.  995.  So  evidence  may  be  given,  that  the  hus- 
band's habit  of  body  was  such^  as  to  make  his  having  children  an  impossibility. 
JUmiaz  V.  Holmden,  2  Stra.  940.    See  also  i  Roll.  Abr.  3^8.     1  Salk.  123. 

X  3  .  But 
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moneUi  or  a  da^  after  mariage,  betweene  parties  of  full  lawfull 
ngt',  lilt  cbildo  »  legitimate  (3). 

B"  DMceiid  to  his  itsue.''     For  if  tlie  bastard  dietli  seJied  withoat 
•  iefiue,  and  the  lord  by  escheat  entretb,  this  dying  seised  shall  not 

barre  the  rn\dier,  faetauee  there  ie  no  diicout.  If  the  bastard 
eater,  and  the  mulier  dieth,  his  wife  privement  eiueint  with  a 
Sonne,  the  bastard  hath  issue  and  dieth  seised,  the  sonoe  is  borne, 
his  right  is  hound  for  ever.  But  if  the  bastard  dieth  seised,  hi* 
wifi;  i-Diti'idt  with  s  sonne,  the  mulier  enter,  the  siiiuie  is  home, 
^  <htt- *^-  ^73'  the  issue  of  the  baslaid  is  barred  :  for  LHlUion  putteth  bis  case, 

'  ^-^'"'^^'  that  tliere  must  not  only  be  a  dying  seised,  but  alea  a  dUceat  to 
KfiV     ■     hiaiMue. 
7Rep,4J,) 

"  And  hu  inue  entrelh,  Sfc."  And  su  it  is  to  be  understood, 
albeit  the  muUer,  aA«c  the  deceiue  of  the  bastard,  doth  enter 
before  the  heire  of  the  bastard  ;  for  the  disccat  biudetli,  and  sot 
the  entria  of  the  heiro. 

lib.S.  iftt,  tea-  "  The  mulier  is  vilkout  remedied'     Hereby  it  appeareth  tfaat 

!ur  Rich. Icclw  thi*discent  diffcreth  from  other  di scents,  for  this  discent  barr- 

iavatcBK.  gij,  (],g  right  of  the  mulif.r,  whereas  othtr  discents  doe  take 
away  the  uotrie  only  of  him  that  right  haih,  and  leaveth  him  to 
his  ection,  but  here  l>y  the  dying  seised  of  the  bastard,  bis  issue 

u]  5  K-  a.  is  become  lawfull  lieire.     [a]  It  is  hulden  lliat  if  the  mulier  bee 

Du&riLt.  Bf.  49.  within  Bge  at  the  time  of  the  dying  aetsed,  that  ncrerthelease  hcs 

■"e"  '^'"'  s*"^'!  bee  barred,  because  the  issue  of  the  bastard  is  in  judgement 

^njicuB.  "'^  '^*  become  lawfull  heire,  and  the  law  doth  preferre  legitima- 

gAii.s.  Uon,  before  the  privilege  of  iufancie. 

.  Com.  And  tho  reason  of  tliis  cme  is,  iw  that  Jtutum  nan  est  ali^utm 

Stovdiase.  p^(  mortem  facere  baitardum,  qui  toto  tempore  vita  suce  pro  legi- 

10    . 3-  >■  (;„^  hahebntnr.     And   to  it  seemeth   to  be.   that  if  a  man  hath 

1.3  E.  I,  lit.  issue  a  sonne  being   bastard  eigne,  and  a  daughter,  and  tho 

^^^"e^'  ^ugl<^''  '■  married,  the  father  dieth,  the  sonne  entreth  and  dieth 

-fi  Step  q8  )  '  Kiied,  this  shall  barre  the  feme  covert.  And  the  discent  in  this 
case  of  eervices,  rents,  reversions,  expectant  upon  estates  tailv, 

.14  E.  3,  or  for  life,  whereupon  rents  are  reserved,  &c.  shall  binde  the 

Btttardie  aa  right  of  the  midier,  but  a  discent  of  these  shall  not  drive  then, 

^  "  that  right'have,  to  an  action. 

(9bBicb.L«h.  So  if  the  bastard  dieth  seised,  and  his  issue  endoweth  tbeirifo 

'.fort',  cue.  nbi  ^  tf,e  bastard,  yet  is  not  the  entrie  of  the  mtdier  lawfull  upon 

^(Kax  ail  )  ^^^  tenant  in  dower,  for  his  right  was  barred  by  the  discent, 

''do  H.  3  I^  ^^  bastard  eigne  entreth  into  the  land,  and  hath  issue,  and 

Biftardle  og.  entreth  into  religion,    this  discent  shall  barre  the  right  t^  the 

■(»o«.04B.)  mulier, 

IlilL  iBE.  3.  "  Hath  iisue  ttvo  sonnes."     If  a  man  hath  issue  such  a  bastard 

cor,  Reg.  Hot. 

144.  Ebur.      37  E.  3.  59  F.  tit.  Battaid.  3a.      Sir  Rich.  Lechfard's  case,  ubi  lupr*. 

See  afientanlj  id  the  Chapter  of  WsTruiliei.    (Post.  366,  a.) 


But  the  rule  laid  down  by  lord  Coke,  was  once  generally  received-  In  Jenk. 
c.  10.  pi.  18,  it  is  said,  "  that  if  the  husband  be  in  Ireland  for  a  y«w,  an4 
ff  the  wife  in  England  during  that  time  has  issue,  it  is  a  bastard  ;  but  it  rnrnw 
I  ,',',  otherwise  now  for  Scotland,  both  being  under  one  king,  and  makip  bitf  009 
"  continentof  land."— See  ant.  note  a.  top.  136.— [Nirte  i7&<} 
(3)  See  note  1,  to  page  245.  a,  ' 
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at  h  afcrresaid^  and  dicth,  and  the  bastard  cntreth  and  dieth 
seised,  and  the  land  desccndeth  to  his  issue,  the  collateral!  heire 
of  the  father  is  bound,  as  well  as  where  there  be  two  sonnes. 

And  wh%?re  our  author  «peaketh  of  sonnes^  so  it  is  if  a  man 
li^lk  issue  two  daughters,  the  elde^f  being  a  bastardy  ^d  they 
finter  ai^  occupie  peaceably  as  hcires ;  now  the  law  in  favour  of 
Intimation  shull  not  adjud^\^  tlie  whole  possesion  in  the  mulier^ 
(who  then  had  the  only  right)  but  in  both,  so  as  if  the  bastard 
hath  issue  and  dieth,  her  issue  shall  inherit. 

[^44:71       ^  '  ^J  ^^^  ^^  ^^^  SVLUXQ  case,  if  both  daughters  enter  M  ^  ^:  3-  tit. 
.     J  and  make  partition,  this  partition  shall  binde  the  mulier  ^^J?*"*^**  *5- 
forever.  loM^.'^^ 

[c]  And   an  assise  of  mort  (Tancesier  lieth  not  betweene  the  Sir  Rick  Lecb- 
bUstard  and  the  mulier  in  respect  of  the  proximitie  of  bloud.         ford's  ca»e. 
And  the  bastard  being  impleaded  or  vouched  shall  have  his  age.  r  ^\^"P' 

S80  lit.  ^. 

^  And  the  bastard  entreth  as  heire  to  hisjather.**   If  a  man  hath   Touch.  129. 
Mat  bastard  eigne  and  mulier  puisne,  and  the  bastard  in  the  life    1 1  E.3.  Age  3. 
of  the  fether  hath  issue  and  dieth,  and  then  tlie  father  dieth   5^-  7-  ^• 


(Ant.  170.  b.) 


f,  and  the  sonne  of  the  bastard  entreth,  as  heire  to  his  grand-  ^'fJ^**!**'  ^^"^ 
fiiffier,  and  dieth  seised,  this  discent  shall  binde  the  mulier,  ubi  sup.    ' 

'  *  Because  there  is  an  ancient  law  in  this  case  usedy  Sfc  "  As 
herekifter  in  our  Commentarie  upon  the  two  next  Sections  shall 
appeare,  by  our  antient  bookes,  and  the  antient  statutes  of  the 
xtwine.  And  here  is  implyed  how  necessarie  it  is,  after  the 
ex&mple  of  our  author,  to  looke  into  the  antiquities,  than  which 
iMiing  IB  more  venerable,  profitable,  and  pleasant  ( 1 ). 


Sect.  400. 

ffUT  it  hath  beene  the  opinion  of  some,  that  this  shall  be  intended 
tphere  the  father  hath  a  sonne  bastard  bu  a  woman,  and  after  maT" 
fieth  the  same  rvoman,  and  after  the  cspousels  he  hath  issue  bi/  the  same 
Woman  a  son  or  a  da  ugh  L"/,  and  after  the  father  dieth,  <!^c.  if  such  bastard 
entreth,  c^r.  and  hath  issue  and  ^ie  seised,  Sfc.  then  shall  the  issue  of  such 
Bastard  have  the  land  cicerelif  to  him,  as  it  is  said  before,  8fc.  and  not  any 
other  bast  aid  of  the  mother  tcliich  teas  never  married  to  his  father.  And 
tii&''  seemelh  to  be  a  good  and  reasonable  opinion  :  for  such  a  bastard 
hatne  t^tjore  marriuife  celebrated  bttxceene  his  father  and  his  mother,  by 
the  law  of  holt/  church  is  mulier,  albeit  by  the  law  of  the  land  he  is  a 
bastard,  and  so  he  hath  a  colour  to  enter  as  heire  to  his  father,  for  that 
he  is  bu  one  law  mulier,  scilicet,  bi/  law  of*  holy  church.  But  othermse 
it  is  oj  a  bastard  which  hath  no  manner  oj  colour  to  enter  as  heire  (Meg 
auterment  est  de  bastard  que  n'ad  ascuri  ♦  maner  coloar  d'entre  come 

'heire), 

*  maner  not  in  Z.  and  M,  but  in  Boh, 


( 1 )  Iq  the  case  of  Pride  v.  the  earls  of  Bath  and  Montague,  it  was  held, 
tut  tfafe  rule  that  a  person  shall  not  be  bastardized  after  his  death,  is  only  good 
ia  the  case  of  bastard  eigne  and  DMdier  puisne.  1  Salk.  120.— [Note  179.] 

T4 
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h«|p),  in  .«o  muck  at  hee  can  bif  no  liiw  bee  said  to  be  muHer,  for  moh  a 
buMard  is  said  in  the  iiw  to  be  quasi  nullius  filing,  Gtc.  (i) 

Cy  "  J^  [Jr  it  hath  betne  ihe  opinion  nf  some.  S^c."  r245'l 
And  our  author  hire  saitli,  thnt  tliie  opinion  [_  g_  J 

is  good  and  rcasoaable,  for  that  sue))  a  bastard,  by  the 
•Vid.llri.lon.     lawofho!ychurch(')  isamii/.«- 

W.  198.  b.  166.  ndatrintonium  sutaequeM  legttimat  factt  quoad  sncerdotiwt  non 
00).  And  ihe  ^uoad  surcesstotiem,  propter  con.'ue!uainem  regni  quod  se  hahet  id. 
■ut-oTMrion     canlratium.     Yet  lllc  canon  law  holdeth  them  legitimate  qtioad 

«oU,3-™p.i9, 

ronfinwli  ilii<  ouinlon.      HiJI.   18  £■  3.  conm  rrgc  in  Tliriaur,  Eboroin.      Bruclon 
lii>.«,ibLe3. 


(uj  Nou.  3  Inst.  96,  97.  On  the  statute  of  Merton,  Pope  Alexander  JJJ. 
(ant.  ilfio,  (!  //■  3  J  ordained,  that  children  bora  before  matrimony,  tohere 
malrimoay  foUmn,  thould  be  ai  legitimate  at  Ihoxe  {mrn  afler  mairiape,  quia 
QCdesiti  lalcR  btibet  pro  li'gitimis. — Constitutio  pontifica,  <ir  the  canon  /aw,  eat 
i^telUgenda  aoltinimodo  de  tiliis  natia  ex  coilu,  qui  poterunt  esst:  conjugalea  1 
qui  verd  ex  dtuiinsto  coilu  na^cuntur,  scilicet  e\  coitu  inceKtiio;o  vi-l  adnlr 
to^o,  cujusnioiii  coitus  iton  putcrat  esse  uxoriuE,  tamen  nunquiiiii  Ic^itimari 
potsunt  per  subsequcns  matriinoniutn.  Ratio  est  quia  matriraoniuiii  suliKiquens 
ex  fictitione  Jegis  retrahitur  ad  tempos  Eusceptionis  liberoTum,  u<  legititnaCi 
bl^eaotur  l>;gilimd  cuaccpti  (i.  e.)  post  cuntractum  matrimoniimi  Ficdo 
BUtem  juris  ounquam  admittur  contra  naturam  i-t  bonOB  more*.  QuaprapUr 
Itpt  Dou  potest  fingt^re  matrimonium  fuissc  cum  eis,  cum  quibus  nupiitc  aon 
potuerunt  esse  per  leges  ;  quia  in  fictitionibus  translationtE  requiritur  ha^ilitai 
n^eniorum  ^  quo  et  ad  quern.  Idedque  leges  civiles  et  decretalee  olim  tna- 
UfKOOiuuni  inter  adulteros  prohibebanl,  contractumque  dirintebant.  Jam  verA 
iifa.proMbitio  locum  non  babet,  nisi  in  mortem  prioria  coiijugis  akeruter  fuerit 
mac&inaius,  vi'l  prematura,  dum  adhuc  vivertt,  du  contruheiidu  po^t  mortem 
ej)f«  connufaio  pacta  tuerit  fides.  Secund6  notandum  est  quod  subscquens 
ffi^lmonium  Icgitiuios  Tacit  quoad  spirituilia,  non  quoad  temporulra,  quU 
I^a  non  potest  legitimare,  quoad  temporalio,  extra  aui  ipsius  dimiiiiica,  sci- 
licet extra  terras  qus  sunt  de  patrimonio  sancti  Petri,  quod  Papa  InnoceiH 
tius  III.  confitebatur  (ergo  Anglia  non  est  ex  patrimonio  sancti  Putri  quicquid 
fecerit  Rex  Johannes).  Et  Sanchez  qucm  Clemens  III.  valdS  laudavit,  aperte 
^cit,  si  proles  hsbita  sit    ex   concubitu  omnino  fomicano,   earn    non  poss- 


postificcm,  quoad  temporalia  et  secularia,  legitimare.  All  this  ukm  said  and 
jtr^ted  Old  ofartdent  authors  by  a  learned  advocate^  ivhose  discourse  is  priniat  at 
targe  in  the  modern  arrets  collected  hy  Mons.  de  Maison.  Arrest  20.  And  there 
Ae  principal  case  mis,  the  uncle,  ia  the  life  of  his  wife,  had  a  .kild  by  hit  riiece 
and  gud-aaughter,  on  promise  of  marriage  Khen  lime  should  serve :  the  tvi/e  diet, 
and  then  the  uncle  had  athi-r  ihUdren,  and  ten  years  qfler,  by  dispensation  Jroim 
the  pope,  containing  a  clause  p/  legitimation  of  the  children  bom  before,  marries 
tttr.  Itfs.  The  pope's  dispensation  leas  void  as  to  any  legitimation,  ickich,  v>hether 
if  ,V)ere  because  the  marriage  mere  aithin  the  Levilical  degrees,  or  because  of 
.^piritiial  Idnd'-ed,  or  because  against  ihe  council  of  Trent,  a  general  coandl 
oeing  held  by  the  Sorbonnc  to  be  above  Ihe  pope,  appears  not ,-  bat  may  bejbr  all 
tfhese  reasons,  or  Jbr  none  of  them,  but  only  because  the  pope  cannot  legitimate  in 
^^a^rals.  ^dly,  That  the  children  of  this  marriage  skomd  have  pensiont  to  live 
^^  which  may  seem  to  approve  the  dispensation  at  to  the  marriage,  sdly.  That 
,{fO  mch  be  granted  for  tiCeJiiture.  Jbtd.  360.  Rumoui  filios  naturales  tantdm 
^pii  alio  jure  babuerunt  quhia  peregrino^.  Iheodosii  &  Arcadii  priticipatu 
teraperatii  fuit  legum  s^verilas,  ac  dcinde  Zcnonis  lege  olitiniiit,  ut  naturales 
^i^if onSc^uenlibus  cum  matre  nupttie  justi  ac  ie^itinii  habereotur.    Bodiiius 
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smoceuUmem.    At  a  parliameBt  holden  [q]  anno  so  H.  3,  for  that  M  8mtrit.'ii0i< 
to  certifie  upon  the  king's  writ,  that  the  tonne  borne  before  mar-  ^^Q<^;  o\(a)& 
riage  as  a  bastard,  was  contra  communem  formam  ecdesia^  roga^  yj^  BncT^  &* 
verunt  omnes  epUcopi  magnates  ut  consenHrent,  qubd  nati  ante  (,  416, 417.     ' 
matrimonium  essent  legitimif  sicut  iUi  qui  nati  sunt  post  matrimo*   10  Ass.  PL  aa. 
ninm  quantHtm  ad  successionem  fuBremariamy  quia  eccksia  tales 
kabet  pro  legitimis  :  et  omnes  comites  Sf  barones  unA  voce  respon- 
deruntf  quba  nolunt  leges  AngUa  mutare^  qum  hucusque  usttata  \. ,  :^^ 

sunt  if  approbate.  ,/.'  ,ot* 

**  So  he  hath  a  colour  to  enters  S^c.**    Here  it  is  to  be  obsenredy  .  '  *  Vl  oe 

that  the  law  more  respecteth  hira  that  hath  a  colourd>le  title,  :'::<'o> 

though  it  be  not  perfect  in  law,  than  him  that  hath  no  title  at  all,  [r}  Vid«:8«;r^'' 

as  hath  beene  said  [r]  before  ( 1 ).  397*  &  09.  gu. 

(B)  See  ffott.  376. b.  where  itit  mid,  that  the  bastard  eignemaif  be  touched  akme,  beeami^ 
k$  um  appearance  heir,  ifc.    See  aim  368.  a  df  b,  ^fig,  a,  if  b.  and  SeeL  6^,  4  Al  ' 
la  JaUawmg  teetient  there,  '^ "  / 

■■      ■  ■  ■■  I  I    I      ■      I       I  ■■  Ml— ^——  III     I       mtmt^iitmkii^AAUk 

de£epub.  lib.  1.  cap.  4.  p.  29.  Sed  nota,  qudd  ante  Zenonit  tempora|'-9ttt 
per  legem  Divi  Constantini,  nati  ante  matrimonium,  fiebant  legitimi  'per  iiBfi 
trimonium  subsecjuens;  quod  tamen  explicatur  in  eodem  codice,  fit,'  Mft* 
matrimonium  legitimantur  liberi  naturales  modd  procreati  sint  muliere  fiUnl^ 
4b  cujus  matrimonium  non  eis^  legibus  interdictum.  Vid.  Mods,  de  Mai^dtad 
Arrest  20,  page  359. — LordNott.  MS. — [Note  180.]  '*^^j- 

(1)  Both  by  the  civil  and  canon  law,  childrai  born  before  marriage  164- 
made  legitimate  by  the  subsequent  marriage  of  their  parents.  This  was  ielK£ 
blished  in  the  civil  law  by  the  emperor  Constantino,  and  confirmed  b^  ttte 
eoiperor  Justinian.  It  was  established  in  the  canon  law  by  a  constituti^'^F 
pope  Alexander  the  Third,  in  1160.  This  legitimation  is  a  privileffe  or  hU^, 
dent  inseparably  annexed  to  the  marriage ;  so  that  though  both  me  parAlktt' 
and  the  children  should  waive  or  refuse  it,  the  children  nevertheless  woold^lj^ 
legitimate.  But  it  holds  in  these  cases  only,  where,  at  the  time  of  the'blttt 
of  the  children,  it  was  lawfull  for  both  parents  to  intermarry;  for,  if  the  fatiii^ 
were  married  to  another  woman  at  the  time  of  the  birth  of  the  children,  ttttd 
afterwards  his  wife  died  and  he  married  the  mother  of  the  child,  the  dUIS' 
would  not  be  legitimated  by  this  subsequent  marriage.  Children  thus  legiti- 
mated are  on  an  equal  footing  with  the  legitimate  children ;  and,  if  they  cBd^ 
before  the  marriage  of  their  parents,  still  they  are  considered  as  legitmtal^ 
and  transmit  their  legitimacy  to  their  issue  :  but,  whether  they  are  conaidereft 
legitimate  only  from  the  time  of  the  marriage  of  their  parents,  or  whether  tifeAr- 
legitimacy  by  their  parents'  marriage  has  a  relation  back  to  the  time  of  th^ 
birth,  is  a  point  warmly  disputed  by  the  civilians  and  canonists.  The  piQtf* 
▼ailing  opinion  seems  to  be,  that  they  are  to  be  considered  as  legitimate  mat 
the  time  of  their  birth  to  all  purposes  but  those  in  which,  to  consider  them  al 
such,  would  operate  to  the  detriment  of  a  third  person.  Thus,  if  there  oek 
■atural-born  cnild,  and  the  father  aflerward  marries  and  has  sons ;  his  mfo 
dies,  and  he  marries  the  woman  by  whom  he  had  the  natural  child :  it  seetBs 
to  be  the  better  opinion,  that  the  child  legitimated  by  the  subsequent  mar- 
riage does  not  acquire  the  right  of  progeniture  over  the  sons  of  the  flM 
marriage. 

-  The  doctrine  of  legitimacy  by  a  subsequent  marriage  was  never  admittaS 
into  the  English  law ;  and  the  refusal  of  the  noblemen  of  our  nation  to  admit 
it,  on  the  occasion  mentioned  in  sir  Edward  Coke's  Commentaries,  is  spokeft 
of  by  sir  William  Blackstone  and  other  writers,  as  a  memorable  instance  of 
their  jealousy  of  the  civil  law,  and  their  firmness  in  apposing  foreign  inoo- 
vations. 

The  doctrine  of  legitimatioD  prevails,  witik  diflbrest  oaodificatloasy  in  Fhdiee, 

6eniianr» 
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am  pos^esnonent, 
and  continue  during  hw  life,  without  interruption  made  by  the 
mnlitr. 

'  "  Itiierrupti  the  poueisian  of  tueh  bastard,  Sfr."  If  the  bastard 
invite  the  mulier  to  see  his  house,  and  to  fee  pictures,  &c,  or  to 
dine  vith  him,  or  to  hawk,  hunt,  or  sport  with  him,  or  such  like 
upon  the  land  descended,  and  the  mulier  commeth  upon  llie  land 
accordingly,  this  is  no  interruption,  because  he  came  in  by  the 
consent  of  the  bastard,  and  therefore  the  coming  upon  (he  latui 
can  be  uo  Irespasse  ;  but  if  the  jnaiier  commeth  upon  the  ^ound 
of  hig  own  head,  and  cutteth  downe  a  tree,  or  diggeth  the  soile, 
or  take  any  profit,  these  shall  be  interruptions  ;  for  rather  than 
the  bastard  shall  punish  him  in  an  action  of  trespasse,  the  act 
shall  amount  in  law  to  an  entry,  because  he  hath  a  right  of  entry. 
So  it  is  if  llie  Mtulier  put  any  of  his  beasts  into  the  ground,  or 
command  a  stranger  to  put  on  his  beasts,  these  doe  amount  to 
an  entry  ;  for  albeit  in  these  cases  the  mulier  doth  not  use  any 
express  words  of  entry,  yet  these,  and  such  like  acts,  doe  with- 
out any  words  amount  in  law  to  an  enlrie ;  for  acts  without  words 
may  make  an  entry,  but  words  without  an  act  {viz.  entry  into 
the  land,  &c.)  cannut  make  an  entry  (all  which  interruptions 
are  implied  in  the  said  ^c.)  More  shall  be  said  hereafter  oT 
interruptions  in  the  chapter  of  Continual]  Claime. 


Sect.  402. 

IIiSO,  if  an  infant  within  age  hath  mch  cause  to  enter  into  antf 

lands  or  tenements  upon  another,  which  is  seised  in  fee,  or  in  fee  taile 
of  the  same  lands  or  tenements,  if  suck  man  who  is  so  seised  dieth  of  suck 
ettate  leiied,  and  the  lands  descend  to  his  issue  during  the  time  that  the 
infant  it  within  age,  tuck  discent  shall  not  take  aicat)  the  etitryii)  of  the 
infant,  but  that  nee  may  enter  upon  the  isstie  which  is  in  by  discent,  for 
that  no  laches  shall  be  adjudged  m  an  infatU  within  age  in  suck  a  case. 

BJftMke,  tit.-  "  TF  an  iitfiint  within  age  hath  such  cause  to  enter."  If  a  nun 
discent  40'  teiaed  of  lands  in  fee  die,  his  wife  privement  enseint  with  a 

aon,  and  a  stranger  abate  and  die  seised,  and  after  the  sonne  it 
'_  borne,  hee  shall  hee  bound  by  the  discent  (i),  because  hee  ai 

I  the  time  of  the  discent  had  no  risht  to  enter,  and  this  is  to  be 

gathered  upon  these  words  of  Littkton,  hath  cause  to  enter,  which 

at  the  time  of  the  discent  he  hath  not. 

aoH.  6.  iB.b.  "  It  in  hy  discent,  SfC."  Here  is  implyed  any  other  heire,  col- 
««.4.*6,<e-     lateral!  or  fineall. 


ilj  A  contrary  doctrine  seems  to  be  asserted  in  Dyer,  94.  b. — [Note  183.] 
a)  He  need  not  enter  hastily  after  his  full  age,  but  may  do  it  two  or  three 
years  or  wore  afler  his  full  age,  but  caveat  that  he  do  not  permit  a  descent 
after  bii  fidl  age  before  hia  entiyt  for  then  it  will  toll  bis  entry.  1  Rep.  140 
—[Note  183.} 


L,  3.  C  6.  Sect.  402.         Of  Discents.  [24(5. a. 

An  infant  is  accounted  in  law  (as  hath  bcene  oftm 

[24671  s^O  C^]  ^^  ^^  passeth  the  q^  age  of  si  yeares,  [4  Vide  Sect 
^    J  and  certaine  privileges  hee  hath  in  respect  of  his  in-  ^69*  403- 
fancy. 

**  No  laches  shall  be  adjudged  in  an  infant  xxdthin  age  in  such  ^ 


a.  cose.'' 


And  Littleton  well  added  (^m  such  a  case  J  that  is,  in  case  of  33  £•  3-  quiK*' 
discenty  for  in  some  other  caseii  laches  shall  prejudice  an  infant.  1?^*  ^* 
As  laches  shall  be  adjudged  in  an  in&nt  if  ne  present  not  to  a  Po^!'^.' v!'' 
diorch  within  six  moneths,  for  the  law  respecteth  more  the  3^.b.  380^'^ 
priyil^^  of  the  church  (that  the  cure  bee  served)  than  the 
privilege  of  infancy.     And  so  the  publike  repose  of  the  realme  PI*  Com-  37s. 
concerning  men's  freeholds  and  inheritances,  shall  be  preferred  ^-  N.  B.  33.  Ik 
before  the  privilege  of  infancy,  in  case  of  a  fine,  where  the  time  tv^'  £\^' 
begins  in  the  time  of  the  ancestor.     So  non-claime  of  a  villaiae 
of  an  infant  by  a  veare  and  a  day,  who  hath  fled  into  andent 
demesne  ( A},  shall  take  away  the  seisure  of  the  infant.    And  if 
an  'in&nt  bring  not  an  appeale   of  the  death  of  his  ancestor 
within  a  yeare  and  a  day,  he  is  barred  of  his  appeale  for  ever,  for 
the  law  respects  more  hberty  and  life  than  the  privilege  of  in* 
fimcy.    And  here  it  is  to  be  observed,  that  Litfleton  putteth 
his  case,  that  an  in^t  shall  enter  upon  a  discent,  when  a  stranger 
dieth  seised,  but  hee  put  it  not  so  before,  in  the  case  of  the 
bastard  ei^e.     B.  tenant  in  taile  infeo£Peth  A.  in  fee,  A*  hadi 
issue  withm  .age  and  dieth,  B.  abateth  and  dieth  seised;  the  (Pott  348.  a. 
issue  of  A.  being  still  within  age,  this  discent  shall  binde  \e]  the  367-  O 
infimt,  for  the  isvue  in  taile  is  remitted:  ^d  the  law  doth  more  Ib^i^'^'^  ''^' 
respect  an  ancient  right  in  this  case,  than  the  privilege  of  an  in-     '    '     ^'  ^ 
fimt  that  had  but  a  defeasible  estate.     And  it  is  said  [J*]  if  the  [f]  35  H.  6. 
king  die  seised  of  lands,  and  the  land  descend  to  his  successor,  ^* 
that  this  shall  bind  an  infant,  for  that  the  privilege  c^  an  inftmt  )^ 

in.  this  case  holds  not  against  the  king  (1). 

Sect.  '  .V 

(A)  See  pott.  354.  b.  where  lord  Coke  tUitet  that,  if  a  villeiii  remained  in  ancieat  \k\f 
demesne  a  year  and  a  day,  he  is  priyilegcd.  ,   - 

'       ■  ■  '  t\} 

( 1 )  This  and  many  other  passages  in  this  work,  respecting  the  operation  an^ 
force  of  the  acts  of  infants,  were  fully  considered  in  tne  cases  of  Zouch  v.  P^fi[ 
sons,  3  Burr.  1794. ;  and  May  v.  Hook,  heard  before  lord  chancellor  Bathurst, 
in  1773 — There  being  no  pnnted  account  of  the  last  case,  it  may  not,  perhi^ 
be  unaccoptable  to  the  reader  to  find  an  account  of  it  here. — Ann  May  and  her 
two  sisters  were,  under  their  father's  will,  seised  of  a  considerable  freehold 
estate ;  and  possessed  of  a  considerable  leasehold  estate,  as  joint-tenants.  Pre- 
vious to  the  marriage  of  Ann  May  with  John  Hook  the  defendant,  she  being 
then  an  infant,  by  articles  of  agreement  dated  the  28th  of  October  1761,  and 
made  between  her  of  the  first  part,  John  Hook  of  the  second  part,  and  tciisteia 
of  the  third  part,  it  was  covenanted  and  agreed,  that  the  leasehold  estates  shb^^ 
be  assigned  to  John  Hook  for  his  own  use  and  benefit ;  and  that  the  freehoiU:^ 
estates  should  be  settled  on  him  for  life;  and  then  on  her  for  life ;  remainder  Uk 
their  first  and  other  sons  successively  in  tail  male ;  remainder  to  their  daughters, 
as  tenants  in  common  in  tail;  remainder  to  John  Hook  in  fee.  And  he  cove- 
Banted  to  pay  100/..  to  the  trustees  upon  trust  to  pay  Ann  Hook,  if  shesurvin^ 
him,  the  interest  of  it  for  her  life,  and  afler  her  aecease  to  divide  it  among  the 
children. — Afterwards  Ann  May  died  under  age.  The  question  was.  Whether 
these  articles  were  in  equity  a  severance  of  the  joint-tenancy  ?   Lord  Chancellor 

Bathurst, 


846.  a.]  Of  Discerns.         L.  3.  C.6 .  Sect.  403. 


Sect.  403. 

ydLSO,  if  husband  and  wife,  as  in  right  of  the  ttlfe,  have  title  tthd 
'^'  right  to  Mttr  into  lands  n^hich  another  hath  in  fee,  or  in  fee  tayle, 
and  such  tenant  dieth  seised,  8^c.  in  such  case  the  entry  of  the  nmbdna  is 
taken  auau  upon  the  heire  tthich  is  in  by  discent.  But  if  the  husband  die, 
thtn  the  wtfe  may  well  enter  upon  the  issue  which  is  in  by  discent,  for  thai 
no  laches  of  the  husband  shall  turn  the  wife  or  her  heires  to  any  pryui&u 
nor  losse  in  such  case,  but  that  the  wife  and  her  heires  may  well  enter,  wher€ 
sueh  discent  is  uchued  during  the  coverture. 

**  IF  husband  4nd  ^Jh,  as  in  tight  of  the  wfe,  ha^  iiUt  and 
right  to  entir,  Sfc.  and  such  tenant  dieth  seised,  Sj^c" 
9  H.  7. 94.  a.  Hietft  words  are  generall,  but  are  particularlj  to  bee  UtideN 

a  £.  4. 35.  itdod,  vit,  when  the  wrong  wa6  dotie  to  the  wife  during  the 

7E.  3. 47-b.  coverture;  for  if  a  feme  sole  be  seised  of  lands  in  fee,  and  is 
49  £  t^is  disseised,  and  then  taketli  husband;  in  this  case  the  husband  ind 
15  e!  4!  wi£B,  ai  in  the  right  o^  the  wife,  have  Hght  to  enter,  and  yH  &e 

ditcent.  30.         dying  seised  of  the  disseisor  in  that  case  shall  take  away  the  ^^ 

of  the  wife  after  the  death  of  her  husband;  and  the  reason  n 
asweil  for  that  shee  herselfe  when  shee  was  sole  might  henre 
entred  and  reoontinued  the  possession,  as  also  it  shall  be  M* 
counted  her  (ollv  thftt  sho^  would  take  such  a  husband  n^ch 
would  not  emer  before  the  discent. 

B«t 


Bathurst,  when  he  made  his  decree  in  %hk  Cause,  observed,  that  the  fifst  poiht 
attempted  to  be  established  by  the  counsel  was,  that,  had  Ann  May  been  of 
full  age  when  she  entered  into  the  articles,  they  would  have  amounted  to  a 
severance ;  but  that  no  determination  to  that  effect  had  ever  been  made :-— That 
the  co-joint-tenants  were  not,  in  this  case,  to  be  considered  as  volunteers,  as 
they  claimed  by  title  paramoufit ;  and  that  their  situation  approached  nearer  to 
that  of  issue  in  tail,  who  claimed  perjbrmam  doni,  than  to  that  of  an  heir  at  lew, 
irhb  daims  only  under  his  ancestor : — That  the  utmost  which  the  infant  could 
do  would  be  an  avoidable  act;  and  that,  of  course,  it  would  be  in  the  discretion 
of  the  court  either  to  give  or  reAise  theif  assistance  to  it ;  and,  by  a  parity  of 
reiBon,  it  must  always  be  in  their  power  to  model  his  contracts  at  their  plea- 
lore  : — That  the  contract.  In  the  present  case,  was  not  sucfi  as  the  court  would 
uphold.  Had  the  infant  lited  to  Come  of  age,  and  a  bill  been  filed  against  her 
for  a  performance  6f  the  articles,  the  court  would  have  set  them  aside,  aad 
rdterred  it  to  a  master  to  draw  new  proposals  for  a  proper  settlement : — iTiat  as 
the  contract  was  not  such  as  would  have  bound  the  infant  herself,  h  Jbrtiori  it 
Ulould  not  bind  the  co-joint  tenants : — That  it  would  be  a  strange  doctrine,  Uiat 
my  act  of  an  infant,  which  is  by  its  nature  avoidable,  should  sever  the  joint* 
ieilancy,  as,  if  that  were  allowed,  it  would  always  be  in  the  power  of  the  infant 
to  say  whether  the  joint-tenancy  should  be  severed  or  not ;  then,  if  any  of  the 
co-joint-tenants  should  die  under  age,  the  infant  might  avoid  liis  own  act,  by 
ipleading  infra  atatem,  and  resort  to  his  title  of  survivorship,  which  would  be  a 

great  injustice  and  hardship  on  the  co-joint-tenants. Oh  these  grounds  his 

lottUhip  #as  of  opinion,  that  tJte  articles  did  not  amount  in  equity  to  a  severance 
of  the  ]ouit-tenaiicy.--[Note  184.] 


li.  3..  C. 6.  Sect. 404-5.       Of  Discents.  [246.  b: 

r246r|      ^  B^^  there  if  tb^  wonaa  were  withmage  at  the  9  b.  7.  «4; .  t 
L  b.  J  ^^  ^  ^^  taking  4)f  hu0ban<^  Ui^  the  dying  leised        . 

shall  not  af^r  the  decease  of  her  husband  taSe  away 
lier  entry ;  because  no  folly  can  bee  accounted  in  her,  for  that 
^hee  was  within  age  when  shee  tooke  husband*  and  after  cover- 
ture dhe  cannot  enter  without  her  husband;  all  which  is  implyed 
in  the  said  (i^c.) 

*^  No  laches  of  the  husband  shall  turn  the  toi/hy  ^6,  to  any  preju-  Tid.  Sect.  ^gi. 

dice,  8fcy    Laches  signifieth  in  the  common  law,  retchfesnesse,  Hob.  96.       *^ 

or  negligence,  et  ne^igentia  server  hahet  infortunium  comitem,  ^^  ^^^J^ 

Here  is  a  diversity  to  fa^  obserred,  that  albeit  regularly  no  laches  g  ^'  ^^  ' 

shall  be  accounted  in  infants,  or  feme  coverts,  as  is  aforesaid,.  1  Kofi.^ 

for  not  entry  or  clayme  to  avoid  discents,  yet  laches  shall  be  ac-  Pio.  03.       ' 
counted  in  them  for  no  performance  of  a  condition  annexed  to  .     .   .    .« 

the  state  of  the  land.     For  if  a  feme  be  infeoffed  either  before 
or  after  marriage,  reserving  a  rent,  and  for  default  of  payment 

a  re-entrie ;  in  that  case,  me  laches  of  the  baron  shall  disherit  ^^  ^'  ^-  ^^-  h* 

the  wife  for  ever.    And  so  it  is  [n]  of  an  infant;  his  laches,  for  [nj^iAss.p,  17. 

not  performing  of  a  condition  annexed  to  a  state,  either  made  4^  ^-  3*  ^• 

to  his  ancestor  or  to  himselb,  shall  barre  him  of  tlie  right  of  the  foH°?  ^'    ; 

land  for  ever.  13  H.  7. 

If  a  man  make  a  feofiWient  in  fee  to  another  reserving  a  rent,  35  H.  6. 41. 

and  if  he  pay  not  the  rent  within  a  moneth,  that  he  shaH  double  Pi-  Com.  i^.b. 

tiie  Tent,  and  the  feoffee  dieth,  his  heire  within  age,  the  infant  ^*®^  ^'^'  *• 

Mjyeth  not  the  rent,  he  shall  not  by  this  laches  forfeit  any  thing  ^^'  ^^* 
But  otherwise  it  is  of  a  feme  covert ;  and  the  re^on  and  cause 
of  this  diversity  is,  for  that  the  infant  is  provided  for  by  the 

statute,  [0]  non  current  usura  contra  aiiquem  iiffra  (Btatem  existeify  WLeunrtni^dfe 

8;c,    But  that  statute  doth  not  extend  to  a  feme  covert,  neither  ^^crton,  ca.5. 
doth  that  statute  extend  to  a  condition  of  a  re-entry;  which  an 
in&nt  ought  to  performe,  for  the  forfeiture  thereof  cannot  bee 
called  usura. 


*  Sect.  404. 

RUT  the  court  holdeth,  where  such  title  is  given  to  a  fern  sole,  who 
after  taketh  husband  tvUch  doth  not  enter,  but  suffer  a  discent,  Sfc. 
there  otherwise  it  is,  for  it  shall  be  said  the  folly  of  the  wife  to  take  such 
a  husband  which  entered  not  in  time,  Sfc» 

'pHIS  is  added,  and  therefore,  as  fonneriy  I  have  done,  I  gH.7. 94. 

meddle  not  withal! ;  howbeit  the  opinion  is  holdeh  for  law, 
as  it  appeareth  in  the  section  next  precedent. 


Sect.  405. 

yj  LSOy  if  a  man  which  is  of  non  sane  memory,  that  is  to  say  in  Latine, 
"^  qui  non  est  compos  mentis,  hath  came  to  enter  into  any  such  tener- 
mentSf  if  such  discent,  ut  supra,  bee  had  in  his  life  during  the  time  that  he 

was 

*  This  Section  is  not  in  Lt  and  M •  or  Roh. 


b.] 


Of  Disoeots.       L.O.  \^. «. 


/ 


mot  of  $ouud  tnmorie,  and  ajler  dieth,  hit  heirt  may  mil  cfttir  vpeit 

t  which  H  in  hy  diiemt.     And  in  this  cane  you  may  tee  a  ca»,  wnere 

•  heire  may  tntrr,  and  yet  hi»  anceitor  which  had  the  tame  titie  could 

i  enter.     For  hee  which  was  out  of  his  memorie  at  the  lime  of  tuck 

Hctnt,  if  hee  trill  enter  after  such  a  diicent,  if  an  action  upun  this  be 

ttd  against  him,  he  hath  nothing  to  plead  for  him$c/fe,  or  to  htlpe  him, 

mt  to  tay,  that  hee  Tvas  not  ofiatic memone at  the  timeof  mcK  diacent,  4c. 

And  he  shall  not  bee  rectivca  to  say  this,  for  thai  tio  man  'f  fall  age  »AaU 

t<c  received  in  any  plea  by  the  law  tu  disable  his  oarne  peraonlpur  ceo  one 

nul  home  de  pleine  n^e  serra  rcscei'vu  en  asciin  plee  per  la  ley  a  *  diaablcr 

le  per»on  demesoe),  but  the  heire  may  teell  disable  the  person  of  his  ancestor 

for  his  Qwne  advantage  in  such  case  (pur  son  advantage  -f  demesne  en  liel 

««),  far  that  no  laches  may  bee  adjudged  by  the  law  in  him  which  hath  no 

discretion  in  such  ca.ie. 

|J  ERE  Littleton  explaineth  a  man  of  no  MUtid  memorie  lo  be 
Pi.  Cam.  to.  "'"'  ^""'P'*'  "icniis.     Many  times  (a«  here  it  sppeareth)  the 

~Vb.^r  Latin  word  cxplaineth  the  true  sense,  and  calleth  him  not  ameni, 

"^  "■■  ■      ttemens,  firiosui,  lunatieiit,  fataus,  stiJtus,  or  the  like,  for  «sn 
compos  mentis  is  most  sure  and  legal!  ( i ), 


Ami 

added  in  L.  and  IS f.         f  demesne — del  heire,  L.  and  M, 

and  Roh. 


iudicio  ca 
morant. 


(l)  Scotch  Pleading,  anno  6i,  oases,  pages6g  and  yo,  and  sir  Thomax 
StoKtrt't  case.  Fatui  sive  idiatn  sunt  illi  tanttim,  qui  omni  ratiitcinatione  et 
iudicio  carent,  tardi,  bardi,  moriones,  macerones,  qui  inopid  caloris  et  ipirituiii 
"'""  Furor  est  dementia  cum  ferocia,  et  horrenda  actionuni  TehemendS. 

1  de  jure  furiosorum,  p,  6.  Furor  dividitur  in  continuum  ;  ubi  animus 
1  mentiit  agitatione  semper  accenditur ;  et  interpolatum  sen  interralla* 
Ian :  qui  dilucida  habent  intervalla ;  quorum  furor  hnbet  inducios,  et  quos 
awrbufi  non  sine  laxameiito  aggreditur;  qui  testamenlum  facerc  poef^uni ;  ^  quo* 
fiiror  stiroulia  suis  variatis  vicibus  accendit.  In  these  furu  and  madness  is  bid 
ON  ague  or  a  disease ;  in  the  others,  it  is  temperament  and  cmnplexion.  Again. 
amone  those  who  have  lucid  intervols,  it  may  be  ft  to  dtstinpiish  between  thoie 
mA»  Mix  onli/  remiwionem  seu  adumbralem  quietem,  and  those  fuho  have  inter- 
nilBionem  seu  resipisceotiam  integram.  Two  witnesses  deposing  saxae  menti,  are 
pr^rred  and  believed  before  an  hundred  touching  fury  ana  maanest.  Meiaticholy 
sad  hypochondriac  vapours  are  lite  storms  at  sea,  xehich,  though  they  dtslurbjvr 
atnbtle,  yet  they  do  not  kinder  the  returning  to  the  fonaer  calm;  semel  furibun- 
dut,  Bemper  fiiribundus  prsesumitur ;  and  therefore  where  the  guestion  is  of  a  fact 
done  lucido  interrallo,  which  may  be  either  by  remission  or  intermission,  it  is  not 
enomgh  to  shew  the  act  was  actus  sapienti  conveniens,  for  that  may  happen  many 
^wyt  s  but  it  must  be  proved  lo  be  actus  sapientis,  and  to  proceed  from  Judg- 
ment and  deliberation,  else  the.  presumption  continues.  Lord  Nott.  MS.-— 
On  the  general  law,  respectinff  lunacy,  and  the  acts  of  lunatics,  much  useful 
information  may  be  obtained  from  Mr.  Ridgway's  report  of  the  great  cause  of 
Hnmev.  Burton,  usually  called  Iiord  Ely's  case,  adjudged  in  the  House  of  Lords 
in  Ireland,  on  the  34th  March  1784;  (Ridgway's  Cases  in  Parliament,  vol.  i> 
p.  16,  and  tlie  six  Appendixes],  and  from  lord  Thurlow'a  argument,  in  pro- 
nownciog  his  decree,  m  the  case  of  the  A ttoroey- General  v.  Varnthef,  3  Bro. 
Cha.  Ca.  441.— [Note  185.] 


L.  3-  C.6.  Sect.  405.         Of  Discents.  [247wa. 

[24771      ^^^  compos  mentis  is  cC>  of  foure  sorts;   l.  Ideata^  («  Inst.  14.)    * 
J  which  from  his  nativitie,  by  a  perpetuall  infirtnitie»  is 
lion  compos  mentis,     2.  Hee  that  by  sicknesse,  griefe,  or 
other  accident,  wholly  loseth  his  memorie  and  understanding. 
3.  A  lunatiaue  that  hath  sometime  his  understanding  and  some-  lib.  4. 104,1^1^ 
tfkhe  not,  aliqvando  gaudet  lucidis  interrallis,  and  therefore  he  is  B^^erle^e't 
caDed  non  compos  mentiSf  so  long  as  he  hath  not  understanding.  ^^^'  ^ 

LMtly,  hee  that  by  his  owne  vitious  act  for  a  time  depriveth 
himaelfe  of  his  memorie  and  understanding,  as  he  that  is  drunken. 
But  that  kinde  of  non  compos  mentis  shall  give  no  privilege  or  '  ^ 

benefit  to  him  or  to  his  heires.  And  a  discent  shall  (i)  take 
away  the  entrie  of  an  ideot,  albeit  the  want  of  understanaing  was 
perpetuall ;  for  Littleton  speaketh  generally  of  a  man  of  non  sane  * 

memorie.     So  likewise  if  a  man  that  becomes  non  compos  mentis  « 

by  accident,  as  is  aforesaid,  be  disseised  and  suffer  a  discent,  ^ 

ameit  he  recover  his  memorie  and  understanding  againe,  yet  hee  (8  Rej[».  T70.) 
shall  never  avoid  the  discent;  and  so  it  is  h  fortiori  of  one  that 
hath  lucida  intervalla.     As  for  a  drunkard  who  is  voluntarius 
d^emoHy  he  hath  (as  hath  beene  said)  no  privilege  thereby,  but 
what  hurt  or  ill  soever  he  doth,  his  drunkenesse  doth  aggravate  (Plo.Com.  igt> 
it :  Omne  crimen  ebrietas  Sf  incendit^  Sf  detegit,  ^ 

If  an  ideot  make  a  feoffinent  in  fee,  he  shall  in  pleading  never  ^4  R^p*  isa-b*^ 
avoid  it  by  saying  that  hee  was  an  ideot  at  the  time  of  his  feoff-  ^'  ^  g**^*^** 
ment,  and  so  had  beene  from  his  nativitie.     But  upon  an  office  ^i,  A8i,^9cL  k 
found  for  the  king,  the  king  shall  avoid  the  feofiment,  for  the  F.  N.  B.  qos. 
benefit  of  the  ideot,  whose  custodie  the  law  giveth  to  the  king.       5^3*70. 

So  it  is  of  a  non  compos  mentis  by  accident,  and  of  him  aui  f^^^^'^i 

Mudet  lucidis  intervallis^  if  an  estate  be  made  during  his  lunacie :   ^'iAii.vd 

for  albeit  the  parties  themselves  cannot  bee  received  to  disable   35  AM.  pL  10.  * 

themselves,  yet  twelve  men  upon  their  oathes  may  finde  the  truth 

of  the  matter.     But  if  any  of  them  alien  by  fine  or  recoverie,  this  3^  E.  3-  tit 

shidl   not  onely  binde  himselfe,  but  his  heires  also  (2).     As  ^'^^i?*^' 

•^  '  ^    '  Staundi.  It.  Ji^ 

F.  N.  B.  2M.  a,    Bcvcricjfc's  case,  lib.  4,  ia6, 127,  M^' 

amongst  'v^ 

♦  --,  -  ■■        .     .  ....  ,       .      ,  .   ■  to,, 

( 1 )  In  all  the  editions  except  the  first,  the  word  not  is  here  erroneousl|b 
inserted. 

(2)  Lord  Hobart  observes  in  the  ease  of  Needier  v.  Bishop  of  Winchester^-, 
that  in  these  cases  **  the  law  finds  these  persons  not  so  disabled,  nor  admits  th#. 
"  averment  of  such  disablement,  because  it  is  certified  by  invincible  and  indis*  • 
"  putable  credit  of  the  judge,  that  they  were  perfect  and  able  persons.     And  so  - 
*<  here  is  a  law^of  policy  that  doth  not  cancel  the  law  of  nature,  but  doth  on!^* 
"  bound  it  in  point  of  form  and  circumstance ;  it  being  better  to  admit  a  mischief , 
"  in  particular,  even  against  the  law  of  nature,  than  an  inconvenience  in  generals  * 
"  and  it  is  not  the  law  of  nature  to  admit  any  improbable  surmise  against  au- 
"  thentic  record  or  evidence."    Hob.  224 — Sir  Ed.  Coke  observes,  post.  380.  b. 
that  the  only  mode  by  which  an  infant  can  reverse  a  fine  levied  by  hini,  is  by  ■ 
appearance  in  court  during  his  infancy,  and  being  inspected  by  the  judges ; 
non  testium  iestimonio,  mit  juratorum  veredicto,  sedjudicis  inspectione  solummodo:^ 
the  judges  may,  however,  inform  themselves  in  cases  of  this  kind  by  means  of 
witnesses,  church  books,  or  any  other  kind  of  evidence.     It  appears  a  great 
hardship  that  infants  should  not  be  permitted  to  reverse  their  fines  after  they 
attain  their  full  age;  and  it  seems  unaccountable  that  the  law,  which  will  not 
permit  them  to  do  it  after  they  attain  their  full  age,  should  permit  them  to  do  it 
before  Uiat  age.     The  objection,  that  no  averment  can  be  made  against  anjr  fact 
which  is  upon  record,  applies  as  much  to  them  before  their  attaining  their  full 
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»47.ii-2i7.bO        Of  Disccdts.        L.3.  C.6.  Sccl.40J. 

itaoont  other  lKiiig»  rn|uiutr  tu  be  Lnonui,  than  case*  you 

•huJl  knde  *t  ttrgc  t»  my  ConniieiiuncM,  vrliCKunto,  Tor  brevitiE-, 

1  rsForrc  Umi  nstder:  upou  ail  wlijcli  bookw  there  have  becnc 

fdiire  Kcvcnill  iijiiuiuuti  cuucLTiitng  tim  ulieitAtlnn,  or 

"TMuOt.tit.       ollwrint  of  o  c"?"  •«*»  lliM  U  "on  cannot  meiriis,  tfc.  p247n 

ihu  (iiM  inrn    Pur,  flrnt,  wtnio  urc  ot'(>{iubioii,  thai  bc«  mav  moicl  W  I     h    _J 

vauni  Q.  (iH'iie  act  liy  ei»lri>,  or  plrt.     Secondly,  olnwa  urc  of 

v|itoitiii,  llial  hee  iiwy  itvoid  it  by  n-vll,  and  not  by  »len.     Thirdly. 

t)lbcriH  >bal  bu  may  nvoid  it  vitliLT  i>y  |>lea,  ur  by  «Tit;  and  of 

thia  opinioa  w   i-'Hsherbrit  in  liix  \alura  Jtrnium,  tibt  npn. 

And  fJttlettm  bciv  i«  of  u{>iuion,  tliat  ncithcT  by  pU-a  nor  by  writ 

BSf  otlwrwiac^  he  biuiM^Uift  nhftll  avoid  it,  but  bis  liuire  (in  reelect 

hit  knceatw  ww  n«>i  campot  menlit)  khall  uvoid  it  by  cntrie,  pktt, 

or  writ.    And  berewill)  the  f:rL-ate«l  aviboriiics  uf  «ur  bcwlua 

tigre«:  nnd  <ia  wns  it  nwilvod  with  LitlUlim  iu  Be^crU^'t  ewe : 

[r)  Ufe.  4'  f}  ^^^F<-*  't '"  ^^  (^  it  i«  a  mtiKim  ol'  tlut  eomuion  W,  tbat 

ioi.  is'i.  117'      ifaejivtie  Ahall  not  diuibir  biini«liV.     lUit  tb>K  ht»ldt-tb  only  in 

i'^N  I?  %1     civil  caUM"* :  tor  in  crimlmdl  r»i!tc«,  m  fL-lonic,  it.  lim  Mt  and 

'^^  ''     wrong  oi'  «  nutdniun  dudl  not  ben:  imjititnl  tu  biin,  for  tbot  in 

^'  tboM  cause*,  tuius  non^facis  rrtim,  nin  wm  til  rwr,  and  be  i* 

amens  fid  nt)  fine  menif,  without  liiii  niindu  or  diacrfitun;  and 

JurioM*  tolo  furore  mMiltir,n  luftdman  i>  only  puiiUhed  by  his 

«ltAn.?7.         madacMc.     And  m  it  i*  of  an  infaiil.  uuUil  Ite  hu  of  tJie  af<  of 

«t'K.7-3t-        GwfliMwe,  whicli  inlaw  i>  tuxwuulcd  tJi«  aee  of  discretion. 

ew'^^i+'M^-  "  '''^'"  '^*  '^»^*<"'  """f  "<*  "  ^''"'  ^■'■■"     '^"'*  »'»*««''  ^''- 

«  k. V  f/flori  aaitb  (on«  case),  yi-l  oilier  cbsti  muy  be  fixinil  l»  the  umi' 

ibid.  vtf.  Olid,     i'or  if  tlioru'  bi'  }trtuidf[itfiGr,  futlii^,  uml  son,  and  tlie  fiKbcr 

Drnrlrj't  ewe.  diwciio  llic  graadidUuir,  bimI  auxke  a  ftnifiiteut  ui  fee,  without 

rKXim  V  '™"'""'*'^'  **'  gnimlfatiiw  dictli,  iilbt-tt  th.-  ri^la  dwteiid  to  tJie 

ftH  7  «.  Vh1«  ''oUttT,  Iw  cannot  by  tlii«  f'giit  duwtimlcd  cntvr  a^^uioat  hia  owne 

*- -   -  feoffmtarti  hut  if  he  dlu  tbc  eoiwi:  bUall  tntwr,  >tiHl  avoid  the 


iwi?'  iwi 


!all.ti.+    Ab!,r,  ^...,  Bg,     y.jil.ti..n     (!'..■ 


So  if  tliL'  grandfiilher  be  tnurit  ii)  tnWe,  ^uid  lliu  faiher  disEci^e 
hlin,  »f  iiipia,  mutatis  mutandis. 

If  laiidn  be  giveii  to  tuo  ;irul  to  tlie  lit 
that  hstli  the  lee  simple  sliall  not  havt  ~ 


age  OS  after.  But  the  contrary  has  buco  too  often  establiflicd  \a  be  now  called 
Ib  question.  See  Ann  Hungate's  case,  m  Rep.  122.  U'arcoinbe  and  Carrd'H 
case,  ib>  194.  H»-bert  Perrot's case,  1  Vent,  30.  Hutchison's  case,  3  Lev.  gfi. 
Sequishe  and  Uetjuishe,  Buletr.  p.  2.  320.  Sarah  Griflitli's  case,  12  Mod.  444. 
Witn  respect  to  the  fines  levied  by  ideots  and  lunatics,  see  1 2  Rep.  1 24.  Hugh 
X«wing's  case,  10  Kcp.  4a.  b.  But  intiint  trustees  within  the  stat.  7  Ann.  c.  19, 
may  both  levy  fines  and  suffer  common  recoveries.  See  3  AtL.  47]>.  559.  Com- 
Rep.  615.  Barnes's  Cases  of  Pract.  317.  See  also  Fitz.  NaL  Bre.  202,  where 
much  argument  is  used  to  shew,  that  a  nou  compos  niay  plead  bis  disability  to 
avoid  hi«  own  acts  as  well  as  an  infant;  and  i  Blac.  Coin,  cd,  5.  p.  291.  But  in 
Stroud  V.  Marshal,  Cro.  Eliz.  398,  debt  uuon  obligation,  tlie  defendant  pleaded, 
that  at  the  time  of  the  obligation  made,  iie  was  de  moh  taiir  memory  .■  and 
■  k  was  thereupon  demurred,  and  adjudged  to  be  no  ploa;  for  he  cannot  save 
himself  by  sucb  a  plea,  and  the  optaion  of  Fitzherbert  was  held  not  to  be  law. 
—[Note  186.J 


L.3.  C.  6.  Sect.  406-7.     Of  Discents.       [247.  b.  248.  a, 

the  statute  of  Gloucester,  against  the  jo)nitenant  for  life,  but  his  (Ant.  53.  b. 
heire  shall  maintaine  an  action  of  waste  against  him,  upon  the  ^^-  **•) 
statute  of  Gloucester ;  so  the  heire  shall  maintaine  that  action 
wliich  the  ancestor  could  not. 


Sect.  406. 

jS  N  D  if  such  a  man  of  non  sane  memorie  make  a  feoffment j  !fc,  he 
himself e  cannot  enter  (il  ♦  mesme  ne  poit  enter),  nor  have  a  writ 
called  Dutn  non  fuit  compos  mentis,  8cc.  causa  quu  supri:  but  aft^r  his 
death  his  heire  may  well  enter  (mes  aprcs  -f  la  mort  son  heire  bien  poit 
enter),  or  hate  the  said  writ  of  Dum  non  fuit  compos  mentis  at  his  choice.  % 
The  same  laze  is  rcherc  an  infajit  within  age  maketh  a  feoffment,  and  dieth, 
his  heire  may  enter,  or  have  a  zcrit  of  Dum  fuit  infra  a&tatem,  &c. 


**  JLfAKE  a  feoffment,  Sfc"    Or  any  other  like  conrey&noe  in 
pais ;  but  tines  and  other  assunmces  of  record  are  not 
imply ea  in  Uiis  (^<^*c  J 

"  The  same  law  is  tvhere  an  infant,**  This  is  true,  as  to  the 
bringing  of  a  Dum  fuit  infra  cetatem,  8^c,  but  without  question 
the  infant  in  that  case  might  have  entered,  as  it  appeareth  in 
the  next  Section  (i),  ^ 

**  Writ  o^Dura  non  fuit  compos  mentis."  Tliis  writ  (as  it  ap- 
peareth by  our  author)  lieth  for  the  heire  of  him  that  was  non 
compos  menfi,^,  and  not  for  himsclfe ;  but  a  DumfUit  infra  retatem 
lietn  as  well  for  the  ancestor  himself  after  his  full  age,  as  for  his 
heire. 


p48:]  .   cy  Sect.  407. 

A  LSO,  if  I  be  ^  disseised  by  an  infant  within  age,  who  alieneth  tq 

another  in  fee,  and  the  alienee  dieth  seised,  and  the  lands  descend  to 

his  heire,  ||  being  an  infant  zcithin  age,  my  cntrie  is  taken  axcay,  6)'c.^  (0  + 

Sect. 

•  mesme  not  in  L.  and  M,  or  lloh.  J  dis'^eised  not  In   Roh.  but  in  L, 

f  la — sa  L.  and  M.  and  Roh,  and  M. 

J  4'C-  added  in  L.  and  I\I.  aiul  lU»h.  tl  ^^^  added  in  L.  and  M.  and  Roh; 

— The   rest  of  this  Section  not  in  L.  ^  S^r.  not  in  L.  and  !M.  or  Roh. 
afid  M.  or  Roh. 


(i)  See  the  observation  of  Mr.  Dunning  on  this  pn^sagLMn  his  argument  in 
the  case  of  Zouch  ex  demiss.     Abbot  and  Hallett  v.  Parsons,  3  Burr.  1794. 

{i)4-  The  original  text  of  section  407,  is  "  Item,  si  Jco  sue  disscisi  jier  un 
enfeant  deins  age,  Icquei  aliena  a  un  outer  en  fee,  et  r alienee  devie  seisi,  et  les 
tenements  descendcnt  a  son  heir,  esteant  VeJifaut  deins  aire,  mon  entry  ed  tollc,  S^c,** 
It  is  apprehended,  that,  on  comparing  the  text  ^vith  the  version,  it  will  be  found, 
that  lord  Coke  has  given  a  wrong  translation  of  Littleton.    In  this  and  the  nes  t 

u  2  section, 


t.  408,  409. 


Sect.  408. 

liUT  if  tht  infant  rrilhinage  enter  upon  ihe  hcire  ahich  is  in  b^  diicent , 
■^  (que  est  §  ein»  per  discent),  m  he  vttll  taau,  for  that  the  same 
4iKtttt  uai  during  hii  nonage  (pur  ceo  que  1|  inestne  le  dkcent  ftiit  durant 
son  nonage),  ihm  I  mai/  xtll  enter  upon  the  diasttior,  occauie  by  kit  attrie 
hit  liatk  defeated  and  taken  airay  iJu  discent. 


kirfull. 


VUcihcncit       riEH  E  it  appcarctli,  that  tlie  cnirie  of  the  infant  is 

Swt  fcllonlng.     -n-    nnd  giTetn  advant^e  lo  the  disseisee  to  enter  also, 

the  duccnt,  which  nas  the  impediment,  is  avoided.     And  it  is  to 
be  observed,  thu  if  the  discent  be  cast,  the  infiint  being  within 

43  E.  3.  lit.         age,  he  may  enter  at  any  time,  either  within  age,  or  after  his 

Esir.Cnnc.  f^  agg. 

^"e  b  ^^  so  it  is  if  an  infaDt  make  a  fcoffinent,  &c.  he  may  enter 

F.  li-  it.  19^      either  within  ago,  or  Bt  any  time  after  his  full  age,  and  so  in  both 

4(  E.  3. 11.         cases  may  bis  heire. 


Sect.  409. 

TN  the  tame  manner  it  11,  where  I  am  disicised,  and  the  ditfetsor  make 
afeoffmaa  in  fee  upon  condition,  and  the  feoffee  die  of  such  estate 
teiied,  %  I  may  not  enter  upon  the  heire  of  the  feoget  ( jeo  ne  purroy  •• 
my  enter  sur  -H"  I'helre  le  feoffee):  but  if  the  condition  be  broken,  to 
a.f  for  this  cause  the  feoffor  enter  upon  the  heire,  now  I  m/ii/  tce/l  enter, 
for  t/iat  when  the  feiffo'-  or  his  heires  enter  for  the  condition  broken,  the 
dlicent  »  utterly  defeated, Sjc-Xt 

\lde  the  S«ct.  'p  H  E  reason  hereof  is  apparent,  for  cefsanle  causd,  cessat  caa- 
neitprecedeni.  -1-  solum.  Tenant  in  capile  maketh  a  feoffment  in  fee  to  the 
li/ ag^agg-  "^^  "^  *^^  feoffee  and  his  heires,  untill  the  feoffor  pay  an  hundred 
(Aqi.  fi!  3<)6.)     pounds  to  him  or  bis  heires,  the  feoflee  dtetl)  his  heire  within  age, 

now 

%  eina — heire  L.  and  M.  and  Roh.  "'  mu  not  in  L.  and  M.  or  Roh, 

H  mesme  nia  i»  L.  and  M.  but  in  ft  'lieire — la  terre  L.  and  M.  and 

Boh.  Roh. 

f  Sfc.  added  in  L.  and  M.  and  Roh.  |;  Sfc.  not  in  L.  and  M.  or  Roh, 

aection,  Littleton  puts  die  case  of  a  person  disseised  by  an  infant,  who  alieni  the 
land  in  fee,  and  the  alienee  dies,  the  infant  disseisor  being  still  under  age.  A 
descent  is  thereby  cast,  which  takes  away  the  entry  of  the  disseisee;  but  the 
alienation  being  made  by  an  infant,  is  voioable  by  his  entry,  and  if  the  descent 
liappena  during  his  infancy,  it  does  not  afiect  his  right  of  entry.  He  may  there- 
fore enter  notwithstanding  the  descent ;  and,  if  he  does  enter,  the  right  of  entry 
of  the  disseisee  is  revived.  It  is  obvious,  that  the  point  of  this  case  is,  not  that 
the  heir  of  the  alienee  is  an  infant  within  age,  as  Lord  Coke  translates  it,  hut 
that,  at  the  time  of  the  descent,  the  infont  disseisor  still  continues  an  infant. 
The  words,  esteant  I'enfant  deins  age,  should  therefore  be  tran£lated,  "the 
"  infant  being  under  age," — [Note  187.] 


L.  3,  C.  6.  Sect,  410.        Of  Discents.       [248.  a.  248.  b, 

now  hath  the  king  the  wardship  of  the  bodie,  and  is  intituled  to 

the  gard  of  the  land.     But  if  the  feoffor  pay  the  hundred  pounds 

according  to  the  limitation,  the  wardship  is  devested,  both  for 

the  body  and  the  land,  and  so  it  is  in  case  of  a  condition :  for,  as 

LittUton  here  saith,  the  discent,  which  is  the  cause  of  wardship, 

is  utterly  defeated.     And  by  these  two  last  cases  which  Littleton 

hath  here  put,  it  appeareth,  that  there  is  no  difference,  where  the  (Ant.  76.  k>   , 

,  _  discent  is  disaffirmed  by  a  right  paramount,  as  where  the 

[24871  ^^^^  ^^  never  ^y  lawfull  (as  in  the  case  of  an  infant, ) 
^^  J  and  whece  the  discent  is  affirmed  for  a  time,  the  estate 
being  lawful],  and  being  afler  defeated  by  matter  ex  post 
JadOj  by  a  title  of  re-entry. 


Sect.  410. 

y^LSOf  if  I  be  disseised,  and  the  disseisor  hath  issue  and  erUreth  into 
religion,  by  force  whereof  the  lands  descend  to  his  issue,  in  this  case 
I  may  well  enter  upon  the  issue,  and  yet  there  was  a  discent.  But  for 
that  such  discent  commeth  to  the  issue  by  the  act  of  tlie  father,  scilicet, ^br 
that  he  entred  into  religion,  ^c.  and  the  discent  came  not  unto  him  by  the 
act  of  God,  (scilicet)  by  death,  4c.  iwy  entry  is  congeahle.  For  if  I  ar^ 
raigne  an  assise  of  novel  disseisin  against  my  disseisor,  albeit  he  after  enter , 
into  religion,  this  shall  not  abate  my  writ,  but  my  writ  {notwithstanding 
this)  shall  stand  in  his  force,  and  *  my  recovery  against  him  shall  bet; 
good,  f  jlnd  by  the  same  reason  the  discent  which  commeth  to  his  issue 
by  his  own  acty  shall  not  take  from  me  my  entry,  S^c. 

^*  'HNTRETH  into  religion,  Sfc.**     Here  is  implied   pro-  Vide  Sect,  aoa  • 

fession.     This  discent  shall  not  barre  the  entry  of  the  dis-  (Ant  13a.) 
seisee,  for  that  the  discent  commeth  by  the  deed  of  the  father, 
because  he  entred  into  religion,  wherein  there  is  an  excellent 
point  worthy  of  observation :  for  albeit  the  entnr  into  religion 
make  not  the  discent,  but  the  profession,  whereof  you  have  read 
before.  Sect.  200,  yet  here  you  may  leame  by  Littleton  that  the 
law  respects  the  originall  act,  and  that  is,  his  entry  into  religion,  (Ant  i«6.  b. 
which  is  his  owne  act,  whereupon  the  profession  followed;  whereby  ^38.  b.  3  Rep. 
the  discent  happened;  for  Cujusque  rei potissima  vars,  principium     ^'^ 
est.     And  againe,  Origo  rei  insptci  debet y  whereof  you  shall  make 
great  use  in  reading  of  our  booKes.   [*]  Here  Littleton  attributeth  [*1  Vid.Pl.Com, 
3ie  cause  of  the  discent  to  his  entry  into  religion,  which  was  his     *™®  Hale's 
owne  act,  whereas  a  discent  doth  not  take  away  an  entry  unlesse  g  £.3. 41  &c. 
it  commeth  by  death,  which  as  Littleton  saith,  is  the  act  of  God, 
and  no  glorious  pretext  of  an' act  (no,  though  it  bee  of  religion) 
shall  work  a  wrong  to  a  stranger,  that  hath  right,  to  barre  him  of 
his  entrie.     But  it  is  said,  that  in  the  case  of  the  bastard  ei^e, 
and  mulier  puisne,  such  a  discent  shall  bind  the  nttdier,  as  before  10  E.  3.  55. 
hath  beene  said,  and  such  an  heire  that  commeth  in  by  such  a  (Ant  %^) 
discent  shall  have  his  age. 

"  For 

*  my  recovery  not  in  L.  and  M.  or        f  And  not  in  L.  and  M.  or  Rob. 
Roh. 


u 


248.b.  349.S.]  OfKscenU.      L.'S.  C.e.Sect.4U. 

jH.  0.41.  ■■  For  if  I  arrnigne  art  at'ifF,  fff"     Nola,  it'  a  man  be  teowiC 

ioK.tr.  lo.b.  Qj  licCcaaaat  in  n  redl  oc  penouall   ac^n,  and   lian)jli>^  tlia 

flR /as-^M  ™'*  *'"'  tenant  or  dufeoiknt  entrelli  into  religion,  by  iJiis  th« 

7  E.  4.  i&.  ^'  **  ""'  utnuii,  beciium  it  is  by  liis  otmu  net.     And  so  it  u 

t8  K.  3.  «4.  of  u  rcBi^uaiiuu ;  but  oihcrwiBc  it  iji  of  b  dt-piKiuun,  or  ilepriva- 

«A  ^  3'  39'  tiun,  tMcuuso  he  \»  ex^llcA  by  judgnieat,  and  yet  hi*  olfbncei  Ac. 

^  n  f  *^'  ""^  ^  C3U80  liuiTsso(,i€d  IB  prauumptione  Ugit,  judiduni  rtdditur 

iMtfe  8BS.  "  '"«»*««• 
Bnciwi  lib.  4' 

t).  iSg,  &  Ul".  S.  ,    "  i'rom  nic  m^  efl'/^^.  'S^-"     Here  uc  implyvd,  or  aoy  o(  i»y 

fc-l'*  Iwirw. 
«B.*. 


ra 


jiLSO,  if  I  lei  W"'"  «  """'  crrlaine  liiitih  for  llic  Ivrw  fif  tvtntu 
vtam,  and  another  tlhiehelh  »wf,  iinil  oii»l  ihr  ttrmnr,  arid  die  attiM, 
ami  the  hmh  dritend  to  his  heire,  I  may  nn/  rnlfr ;  anJ  if*t  the  Itaee  for 
ytatti  ma}j  rerit  rittcr,  bernmf  ihul  h'/  hit  eiilty  hre  doth  not  aaxle  the  wire 
w/k>  it  ill  htf  diweiil  of  thr  fitfhild  tthkh  t>  deacendtd  vnlo  him,  hut  onlif 
•  ctaymflh  to  have  thf  hmh  for  tertnt  of  yturt),  which  u  nn  irpufsion 
/>«**  the  frethold  of  the  heire  vho  is  in  hy  ilisrent  (leqiiel  n'tst  f  paa 
espnUomfnt  rfe  Ic  rranhlrnement  <M  lifire  ()iif  est  «m»  ppr  diKcrOt). 
Btrt  tjlhfrwif  it  is  irhere  my  tenant  far  terme  if  life  it  disseised  (oib  taon 
tenant  a  lermc  cle  vie  tal  +  tlisseUic), cauna  pau-i,  kc,l|(t) 

"   170  R  the  Itrme  of  tt^enty  yenrri."     It  m  cltwre  that  a  diK)rnt 

*hall  not  l!>1ic  iinny  tlit  <''itrif  of  n  Ipssw  for  yt-arfs,  ns  our 
author  here  soitti,  nor  of  a  teuaiit  by  ch-gil.  <iir  itnant  by  statute 
merchant,  or  such  HLf,  as  have  but  a  clmttle  and  no  freehold  ; 
and  the  reason  in,  for  that  bv  their  entry  upon  tlic  l)eire  by  dis* 
cent,  they  take  no  freehold  (wliich,  an  olieii  hadi  bin  observed,  is 
BO  much  rcspecl«d  in  law)  from  him;  but  othuiwiso  it  is  of  an 
ettate  for  lile,  or  any  higher  estate.  And  ns  u  disccnt  of  a  free- 
hold aiid  Inheritance  Khali  take  away  the  ciitrie  of  liini  that  right 
hath  to  a  freehold,  or  inheritance,  so  a  discent  of  a  frei-hold  and 
and  inlieritancc  cannot  take  away  the  entry  of  him  that  imth  but 
a  chattle,  fur  that  no  discent  or  dying  seised  can  be  uf  the  same. 

A  man 

•  de^meth  not  in    L.  and    M.    or         %  disseisie— scibie,    rlc.  L.  and  M. 
Koh.     ■  and  Rah. 

f  pas  not  hi  L.  and  M,  or  Roh.  ||  &c.  not  in  L.  and  JM.  or  Hob. 


( 1 )  A  lease  Is  considered  as  a  covenant  real,  that  binds  the  possession  of 
lands  into  whose  hands  soever  it  comos,  if  the  lands  be  not  evicted  by  a  superior 
title  1  yet  the  termor  has  not  the  freehold  in  him.  but  holds  the  possession  as 
bailiff  of  tlie  freeholder,  nomine  a/ieno,  by  virtue  of  the  obligation  of  the 
covenant.  Now  then,  if  the  termor  enters  before  the  descent,  he  revests  the 
freehold  in  the  disseisee,  who  has  the  right  of  possession  ;  but  if  he  enters 
after  the  descent,  then  he  can  only  hold  in  the  name  of  the  freiliolder,  who  has 
the  present  right  of  posseseion,  which  is  the  heir  of  the  diseeisor.  Gilb. 
Ten.  35.— [Note  188.] 


L.  3  .  C.  6.  Sect.  412. ♦   Of  Discents.  [249.  a.  249.  b. 

(a)  A  man  seised  of  an  advowson  in  fee  grants  three  avoyd-  (Sec  a  Roll. 
ances  one  after  another,  and  after  the  church  becoinmeth  void,  ^'^f'-  37 1- 
and  the  grantor  presents,  and  his  clarke  is  admitted  and  insti-  .  Rt.n'^r7'  ?oj S 
tuted,  ana  after  the  church  becomes  void  againe^  the  grantee  may  '^ 

present  to  the  second  avoydance,  for  tliat  he  was  not  put  out  of 
the  possession  thereof;  for  as  the  lessor  having  tlie  freehold  and 
inheritance  cannot  disseise  his  lessee  for  years,  having  but  a 
chattle,  that  any  discent  may  be  cast  to  take  away  his  entry  (as 
Littleton  here  saith) ;  so  in  tiie  said  case  the  grantor  hath  the 
franktenement  and  fee  of  the  advowson  rightfully,  so  as  he  cannot 
make  any  usurpation,  to  gaine  any  estate,  or  to  put  the  grantee 
so  out  of  possession  as  that  he  should  not  present,  no  more  than 
the  lessee  for  yeares  in  this  case,  to  enter.  Also  in  respect  of  the 
privitie  that  is  betweene  them,  the  usurpation  of  the  grantor  shall 
not  put  the  grantee  out  of  possession  for  the  two  latter  avoy- 
dances.  And  this  was  resolved  [a]  by  all  the  judges  of  the  court  [«]  HiL 
erf  common  pleas,  which  I  rayselfe  heard  and  observed.  18  Eliz.  in  com- 


muni  banco. 


Sect.  412. 


y4l/S0,  it  is  saidy  that  if  a  man  be  seised  of  lands  in  fee  by  occupation  in 
time  of  xcarrCy  and  thereof  dieth  seised  in  the  time  ofwarrcy  and  the 
tenements  discend  to  his  heire,  such  discent  shall  not  oust  any  man  of  his 
entry;  and  of  this  a  man  may  sec  in  a  plea  upon  a  zcrit  ofaiel,  7  JE-  2. 

^*  Ji  y  occupation  in  time  of  ivarre.*' 

First,  it  is  necessarie  to  be  knowne,  what  shall  bee  said 
time  of  peace,   tempos  pacis ;  and  what  shall  be  said   tempus  /^  j^^^  ,Qe\ 

beliiy  sive  guerrte^    tinjc  of   warre.      Tempus  pacis  est  u     •  a 

[2407|  cO"  ^cifido  cancellariay  Sf  aliis  curice  regis  sunt  apertcCy  a"j^'^,E^q    ^ 
b    J  9^i^^^^  ^^^.fi^bat  cuicunque proutjieri  consiievit.     And  so  parte i.&pasch. 
It  was  adjudged  in  the  case  of  Roger  [Mortimcry  and  of  28  E.  3.  inter 
Thomas  earle  of  Lancaster,    LHrum  terra  sit  guerrina  necnCy  natu-  adjudicata.co- 
raliter  debet  judicari  per  recorda  resisy  S\'  eorumy  qui  curias  regis  r'*™^^*^?*'!'?'^' 
per  legem  ternc  custodiUnty  Cf  guttcmanty  sea  non  alio  modo.  ^^^^^  Pasch. 

39  E.  3.  inter  adjiuUcata  coram  rcge  in  Tliesaur.  lib.  2,  fol.  9a.      (Cro.  Car.  71.) 
14  K.  3.  tit.  scire  facias  123,  but  more  fully  in  llic  record  at  large. 

And  therefore  when  the  courts  of  justice  be  open,  and<tlie 
judges  and  ministers  of  the  same  may  by  law  protect  men  from 
wrong  and  violence,  and  distribute  justice  to  all,  it  is  said  to  be 
time  oi  peace.     So,  wlien  by  invasion,  insurrection,  rebellions,  or 

such 


(•2)  //oi,  323,  323,  sir  William  Elvis  s  case.  This  very  case  u^as  the  prirt" 
cipal point;  and  therey  by  Hobarty  Warburtony  and  Winch,  it  tvas  adjudged 
contra,  that  usurpation  by  the  grantor  puts  the  grantee  out  of  possession,  and  gets 
all  that  teas  granted  out,  Hutton  diseentiente.  But  it  appears  that  this  case  is 
good  law,  and  thut  Ilutton  erravit.  HiL  12  Car.  C.  B.  Leggc  v.  Archer.  A 
man  leased  an  advoicsonjbr  jjears,  and  then  presented ;  this  ivas  ruled  to  be  no 
usurpation,  but  plenartij  pro  ndc  vice :  this  case  is  cited  I.  8,  usurpation  5.  idque 
ratione  privily,  ut  inter  coparceners,  and  because  it  isf  against  his  awn  act.  8  Ilrp. 
Damport's  case.     Lord  Mott.  MS — [Note  189.] 


Of  Disccnts.       L.  3.  C.6.  S«t.412.-^ 

•Mcfa  ISce.  tbe  pswrcibk  course  of  jnstice  b  dirturbed  and  Mopoed, 
M>  M  the  cauru  of  josticc  be  u  il  wen  Am  up,  ri  tHenl  If^ 
iwUrwrwa,  ihca  it  b  nLd  U  be  time  uf  wirrc.  AmI  the  bull 
hereof  ■■  bjr  die  records,  and  jadga  of  ifae  court  of  jiwttoe ;  foe 
bj'  thctn  It  ariil  ttppesre  Mbetber  juoioe  tmd  bcr  n)aaU  oourae  of 
proc«edtag  u  that  tioK  or  bow  br^  tb>*  ^vH  out  be  Hied  by 

U  a  inaa  be  dtMcited  in  time  of  peace,  aod  the  diacent  u  caat 
ID  tinu!  of  wtnw,  tiat  AaS  not  take  aray  ifac  eotry  of  the 
diweisee. 

Item  Irmpore  pcdt,  fuod  likittir  ad  diJrrtatiatH  nnut  ^we 
/ueruat  temporr  beOi,  yaod  iiicm  tti,  ^o4  ttmport  gmtrrma,  ^uod 
nihil  diffcTt  H  temptarjurii.  i(  iBJitria ;  eti  fttim  trmptu  inntri^, 
CKmyiumAf  rippte*iii»et  tioimltr,  piibu*  itfiOi  aoa  piAat  If  dU- 

60  a»  bereby  il  also  appearctb,  thai  time  of  jii-acc  m  ibe  lime  of 
law  ajid  right,  aod  timeof  warre  is  ihe  lime  ol  violent  opprc^EioD, 
which  cannot  be  resisted  by  llie  equal!  couraeof  Uw.  And  (here- 
fbrc  in  nil  reall  actions,  the  expteae,  or  taking  of  the  profits,  are 
layed  Innporr  pacu,  for  if  they  were  taken  trmpvre  brUi,  lliey  are 
nted  of  in  kw(i). 


(l)  If  tmant  bif  efeif  «  inUrrupted  in  fating  tie  profit'  ^ the  land,  ^ 
reann  of  var,  he  thallt^  hold  atxr,  but  it  shd!  be  in  dUaOvantege  ^ 
tenant  hu  elegit,  ig  E.  i.  Execution  346.  4  Hep.  83.  b.  In  Lt6.  ituii. 
Seacc.JM.  m,  tenipus  gueme  duravit  a  (quarto  die  Apl.  48  H.  3.  luque  ad 
17  Sep.  an.  49.  Hpuil  Winter  post  bellum  Ae  Evesham  pax  proclainata  fuit. 
>«oU  H.  3.  19  liic  Oct.  anno  ejusdenn  16.  fuit  apud  Wall,  An.  40,  foil  ftpud 
Oxon.  48.  apud  Dudl.  i4Maij.  aa  49.  fuit  apud  Eve«ham.  £l  tamen  suut 
nlftcita  de  Rich.  I'i  H  3.  de  banco.  Tr.  Hi  H.  3  El  assisn  ma^na  40  H.  3, 
48  H.  3-  M.  40  H.  3-  P-  48  H.  3  P.  49  H.  3-  Ei  placila  coram  rege 
^  33,  us()ue  40  H.  3.  Tr.  4  H.  3.  26  et  27  E.  1.  Ent.  11.  T.  Rot.  5.  Goods 
Kere  teized  for  debt  to  the  king:  the  iheriff  returned,  that  Ihe  Scots  entered 
hostiliter,  iy  rfa*on  of  which  theif  could  not  be  taken  :   Ride,  Fiat  inde  inquisitio, 

&  interim  pacem  habeat  de  dcmanda.     tioy  MS-  3S4 3  Inst.  ^i.     See  the 

cate  of  the  earl  of  Lancaster  put  at  large.  Nota,  that  in  14  £.  3.  F.  scire 
facias  laa,  there  is  no  intimation  at  all  of  the  matter  ;  but  en  Ike  record  of  this 
case,  a*  it  to  be  seen  in  the  manuscript  Rep.'  of  Coke  4'28,  the  case  Ti>as  thus  ; 
Henri/  Lancaster  granted  to  the  abbot  0/  Rumsey  and  his  successors,  quud  si  ex 
tunc  aliquo  tempore  vcl  aliqud  occasione  guerrK  in  regno  Anglire  feriam  suam 
tunittcrcnt,  ita  quod  nihil  inde  percipere  possunt,  quieti  essent  ejufdem  anno 
et  tempore  de  formfl  sui  prtedicta  50I.  And  upon  scire  facias  for  the  arrears 
of  that  rent,  ahich  was  in  court  for  three  years,  viz.  11,  12,  and  13  E.  3.  the 
abbot  pleaded  these  charters,  and  said,  Margueira  fuit  tarn  super  mare  qu^ 
super  terram  inter  dominum  regem  et  illos  de  FranciA,  ita  quod  mercatorea  ad 
dictas  nundinas  nee  venerunt  ut  solebant,  nee  Ipse  abbas  aliquod  proficuum  de 
iisdem  nundinis  per  idem  tempus  percepit  ncc  percipere  possit,  quod  paratus 
fuit  verilicare  juxta  tenorem  charto:  prsdictte ;  and  it  Teas  resolved,  quod  utritm 
terra  lit  guemna,  4c.  prout  hie  notalur.  Then  it  follows  in  Ihe  said  manuscript  .• 
Nota,  quud  guerra  dicitur  io  hoc  regno  ease,  quando  exercilium  justitife  in  curiia 
et  placei*  regis  impeditur.  And  Coke  adds  a  short  note:  Ceo  tryal  de  guerre 
in  cest  realm ;  et  ex  hoc  semble  que  ne  fuit  guerre  inter  E.  4.  et  H.  6,  car 

ezercitium 


L.3.  C.6.  Sect  412.        Of  Discents.  [249:  b, 

**  By  occupation"     Occupation  is  a  word  of  art,  and  si^ifietlr  Ingham  cap.  de 
a  putting  out  of  a  man's  freehold  in  time  of  warre ;  and  it  is  all  novel  diu^aan. 
one  with  a  disseisin  in  time  of  peace,  saving  that  it  is  not  so 
dangerous  as  it  appeareth  here  by  Littleton;  and  therefore  the 
law  gaye  a  writ  in  that  case  of  occunavit,  so  called,  by  reason  of 
that  word  in  the  writ,  in  stead  of  aissemvity  in  the  assise  of  n&od 
dkseisinf  if  the  disseisin  had  beene  done  in  time  of  peace ;  whereby  Lib.  4,  fol.  49, 
it  appeareth,  how  aptly  both  in  this,  and  in  all  other  places,  60.  OgMt'icue^ 
lAmeton  thorow  his  whole  booke  speaketh.    But  albeit  occupation 
whereof  Littleton  here  speaketh,  is  used  only  in  the  said  writ  (3) 
and  in  none  other,  (that  I  can  finde  or  remember)  yet  hath  it 
beene  used  commonly  in  conveyances  and  leases,  to  limit,  or 
make  certaine  precedent  words  ad  tunc  in  tenurd  Sf  occupatione. 
But  occupatio  is  applyed  to  the  possession,  be  it  lawfull  or  unlaw- 
ful! ;  it  hath  also  crept  into  some  acts  of  parliament,  as  4  //•  7. 
cap.  19.  39  Eliz,  cap.  1,  and  others;  and  occupare  is  sometimes 
talcen  to  conquer. 

"  And  of  this  a  man  may  see  in  a  plea  upon  a  writ  qfaiel,  7  E.  2/* 
Hereby  it  appeares,  that  ancient  termes  or  yeares,  after  the 
example  of  Littleton,  are  to  bee  cited  and  vouched  for  confirma- 
tion of  the  law,  albeit  they  were  never  printed ;  and  that  of  those 
yeares,  those  especially  of  £.  1.  H.  3.  Sfc*  are  worthy  of  the 
.  reading  and  observation ;  a  great  number  of  which  I  have  seene 
and  observed,  which  in  mine  opinion  doe  give  a  great  light,  not 
onely  to  the  understanding  and  reason  of  the  common  law,  (which 
Fitzherbert  either  saw  not,  or  were  by  him  omitted)  but  also  to 
the  true  exposition  of  the  ancient  statutes  made  in  those  times. 
Yet  mine  advice  is,  that  they  be  read  in  their  time.  For  after  our 
student  is  enabled  and  armed  to  set  on  ovir  yeare  bookes,  or  re^ 
ports  of  the  law,  let  him  reade  first  the  latter  reports,  for  two 
causes.  First,  for  that  for  the  most  part  the  latter  judgements 
and  resolutions  are  the  surest,  and  dierefore  it  is  the  best  to 
season  him  with  them  in  the  beginning,  both  for  the  settling  of 
his  judgment,  and  for  the  retaining  of  them  in  memorie.  Se- 
condly, for  that  the  latter  are  more  facile  and  easier  to  be  under- 
stood than  the  more  ancient :  but  afler  the  reading  of  them,  then 
to  reade  these  others  before  mentioned,  and  all  the  ancient 
authors  that  have  written  of  our  law ;  for  I  would  wish  our  stu- 
dent to  be  a  compleat  lawyer.  But  now  to  returne.  As  it  is  in  g  ^  «  ., 
case  of  discent,  so  it  is  in  case  of  presentation,  for  no  usurpation  7  e.  3.  darr. 
in  time  of  warre  putteth  the  right  patron  out  of  possession,  albeit  pres-  a. 
the  incumbent  come  in  by  institution  and  induction :  and  time  of  ?®  ^  *•  V^"^* 
warre  doth  not  onely  give  privilege  to  them  that  be  in  warre,  but  ^^  ^^^ 
to  all  others  within  the  kingdome ;  and  although  the  admission 
and  institution  be  in  time  of  peace,  yet  if  the  presentment  were 
in  time  of  warre,  it  putteth  not  tbe  right  patron  out  of  pos- 
session. 

Sect. 


tm^ 


oxercitium  justitis  non  impeditum  fuit,  come  appiert  per  les  reports  de  10  £.3. 
et  49  H.  6.  nee  temps  H.  3.  hie  supra,  nee  temps  Car.  1.  Lord  Nott.  MS» 
— [Note  190.] 

( 2 )  This  perhaps  is  not  quite  accurate,  as  the  words  of  the  writ  of  man- 
damns  are  these :  Quis  terras  et  tenemcnta  (dd  tenant  del  roy)  a  tempore  mortit 
ejusdem  tenentis  occupavit  et  exitus  et  pro£cuas  inde  percepit*  F.  N.  B.  253.  B. 
Nov.  lib.  intrat.  fol.  402.  c.  and  vid.  Stat,  de  Bigamis,  cap,  4.-^[Note  191.] 


9S0.li.]  OrE)iK«iits.         L. 3.  C. 6.  Sect. 41 3. 


e?  Sfcl.  413. 


m 


ALSO  thai  no  fli/ins  seiKd  (trhere  the  tenemtntit  come  to  another  fry 
"^  sueressiari)  tkati  take  asray  the  tntrie  of  any  verson,  Ice.  jti  of  pre- 
late*, nhbiiln,  prion,  dco'ie^,  or  tf  ihe.  jwrxoii  of  a  church,  vr  of  other  bodies 
politike  (Item,  *  cjue  nut  moraiit  seisie  (on  les  leueuients  vietidrout  a  un 
aater  [icr  EUcce&sion)  f  lollcra  I'catrc  aWcun  person,  &,c.  %  Coiae  de 
prelates,  nbboU,  |)rtors,  dcuis,  ou  porsoii  d'essljac,  ||  uu  d'auten  corps 
politickc),  ^T.  albeit  there  were  xx.  ai/iiigs  iciata,  and  xx.  succeuors,  this 
shall  not  put  any  man  from  Aw  enti-ie\, 

Hore  thall  be  taid  of  dmeiUi  Hn  the  next  %  ckajiler. 

Vid.  Sect.  I.       "   DY iuccestinn."     Thu  in  the  conimoii  law  is  applied  only  to 
bodies  politike,  or  corporate,  which  have  succession  per- 
petual!, and  not  to  natural!  men :  as  to  a  bishop  and  his  incces- 
(on,  or  to  nil  abbot,  dcane,  archdeacon,  prcbenct,  parson,  Ac.  and 
their  sQCf  CMors,  and  not  to  /.  S.  or  any  other  nnlnrall  body  and 
7B.3. 05,  B,       ht«fuccewors,  but  to  him  and  his  heire*.     And  the  aiiccenor 
BE.3.  i3,&:.ii>  ot  nny  itl' these  is  in  thvpoit.  and  the  heirc  of  thenntumll  man  is 
in  the  per  ;  and  xuccedere  is  derived  of  suh  and  ccdere. 

"  Undies  polilUe,  S^c."  This  is  a  bod^'  to  take  in  succession, 
framed  (as  lo  that  capacity)  by  policic,  and  thereupon  it  i» 
called  here  by  Littleton  a  body  politike ;  and  it  is  also  called  a 
corporation,  or  a  body  incorporate,  because  the  persons  arc 
mnnc  into  n  body,  and  are  of  capacity  lo  take  and  grant,  Ac. 
And  thi^  Iviily  politike,   or   incni-pnrnli-,   iii;iy  roiiitnuncf,  atui  be 

c-l.ibli'^lifil  ilirfc-  iiinnncT  of  v.-qjs,  vi:.  by  ]ir,-iTinli"ii,  l>y  letters 

patents,  or  by  act  of  parliament.     Every  body  politike.  or  cor- 
porate, is  either  ecclesiastical  1  or  lay  :  ecclesiastical,  cither  regu- 
lar, as  abbots,  priors,  &c.  or  secular,  as  bisliops,  ticanes,  arch- 
deacons, parsons,  vicars,  &c.  lay,   as  maior  and   communal  tie, 
baylifes  and  burgesses,  &c.     Also  every  body  politike,  or  corjio- 
Iib.3,  fu.  73.      rate,  is  either  elective,  presentativc,  collativc,  or  donative.     And 
inihecaspurtlie  againc  it  is  either  sole,  or  aggregute  of  man}' ;  as  you  maj'  rcade 
D*^*Cl.'iP-    In  the  Third  Part  of  my  Commentaries.     And  this  body  politike, 
("in  iSa ')       •*'  corporate,  af^egate  of  many,  is  by  the  civilians  calted  coilc- 
(II  R*p.  77. n.)  S"""  •"'  iinivenitas. 

CriAP. 

•  <iue  not  in  L.  mid  M.  or  Roh.  L.  and  M-  or  Roh. 

t  ne  added  in  L.  and  M.  nnd  liok.  j  S^c.  added  in  L-  and  il.  and  Rob. 

X   Come — quor.  L.  and  M.  and  Roh.  ^  neii  chaptcr^hapter  qfContinuall 

II  ou  d'  auters  corps  politike,  not  in  Claimc,  L.  and  M.  and  Roh. 


L.3.C.7-Sect.414.  Of  Continuali  Claime.  [250.a.  2o0.b. 


Chap.  7.        Continuali  Claime.  (1)         Sect.  414. 

/^ONTINUAL  claim  is  where  a  man  hath  right  and  title  to  enter 
into  any  lands  or  tenements  whereof  another  is  seised  in  fee  (continual 
claime  est  f  la  lou  home  ad  droit  et  title  d'entrer  en  ascuhs  terres  ou 
tenements  dont  **  auter  est  seisie  en  fee),  or  in  fee  tail,  if  hee  which  hath 
title  to  enter  makes  continuali  claime  to  the  lands  or  tenements  before  the 
dying  seised  of  him  which  holdeth  the  tenementSy  then  albeit  that  such 
tenant  dieth  thereof  seised,  and  the  lands  or  tenements  descend  to  his  heire, 
yet  may  he  who  hath  made  such  continual  claime,  or  his  heire,  enter  into 
the  lands  or  tenements  so  descended,  by  reason  of  the  continuali  claime 
made,  notwithstanding  the  discent.  As  in  case  that  a  man  bee  disseised, 
and  the  disseisee  makes  continuali  claime  to  the  tenements  in  the  life  of  the 
disseisor,  although  that  the  disseisor  dieth  seised  in  fee,  and  the  land 
descend  to  his  heire,  yet  may  the  disseisee  enter  upon  the  possession  of  the 
hire,  ^totwithstanding  the  discent  §. 

XJ  ERE  ouF  Author  first  describeth  what  a  continual!  claime  is.  Mirror  cap.  i. 

It  is  called  continuum  clameumy  because  at  the  common  law  §  i5&^i8. 
it  must  have  beene  made  within  every  yeare  and  day,  ^s  Littleton  ^^acton  li.  5, 
here  teacheth.     And  yet  if  hee  that  right  hath,  maketh  claime,  ^ii^^^'  f^^*  u 

,,  •'  ■•..        .iPi  i»i  Untton  107.  D. 

and  the  tcr-tenant  dieth  withm  the  yeare  and  tlie  day,  126.  ^. 

r250Tl  this  claime  tliough  it  bee  but  oc^once  [♦]  made  (as  hath  Fleta  lib.  6. 

I     K      I  beene  said)  shall  preserve  the  entry  of  him  that  maketh  <^»P-  S^,  53- 

Lb.J,j.ec.ai.e(i)|,/  ^  ^^^ 

32  II.  8.  c.  33.     [•]  Vid.  Sect.  424. 


''  Hath 


f  per  added  in  L,  and  M.  §  S^c-  added  in    L.  and  M.    and 

•*  un  added  in  L.  and  M,  Roh. 


(1)  By  the  statute  of  limitations,  21  Jac.  1.  c.  16,  it  is  enacted,  ihat  no  entry 
shall  be  made  by  any  man  upon  lands,  unless  within  twenty  years  after  his 

right  shall  accrue. By  the  4th  and  5th  (A)  Ann.  c.  i(>,  it  is  enacted,  that 

no  entry  shall  be  of  force  to  satisfy  the  statute  of  limititions,  or  to  avoid  a  fine 
levied  of  lands,  unless  an  action  be  thereupon  commenced  within  one  year  after, 
and  prosecuted  with  effect. — [Note  192. J 

(1)  [I  It  has  been  observed  in  the  notes  to  the  chapter  of  Discents,  that  the 
reasons,  for  which  the  law  protected  the  possession  of  the  heir  of  the  disseisor 
from  the  entry  of  the  disseisee,  were,  the  notoriety  and  presumptive  right  of 
possession  which  the  disseisor  acquired  by  his  being  pcnnitted  to  hold  (Turing 
his  life,  the  peaceable  possession  of  the  lands;  th<i  nece.ssity  tliat  there  should 
be  a  tenant  to  do  the  feudal  duties;  and  by  way  of  a  punishment  on  the  tenant 
for  his  neglect  in  not  asserting  his  right.  But  none  of  these  reasons  could 
exist,  where  the  tenant  entered  upon  the  lands,  and  made  his  claim  for  them; 
as,  by  doing  it,  he  prevented  the  presumption  in  favour  of  the  title  of  the 
disseisor ;  made  a  tender  to  the  lord  of  his  feud:d  sorvicis ;  and  did  all  tliat 
was  in  his  power  to  restore  his  possession.  But,  to  entitle  the  disseisee  to  enter 
on  the  heir  of  the  disseisor,  notwithstanding  the  descent  upon  him,  this  claim 
must  have  been  made  within  a  year  ard  a  day  next  preceding  the  descent. 
Lord  chief  baron  Gilbert,  in  his  commentary  upon  this  chapter,  observes,  that 

the 

(A)  The  act  is  stilcd  ^h  Ann,  c.  iQ,  in  JtnJfheaiTt  cMcm  yf  the  ttotittet  at  l(trge,       ■    '■ 


««0.b.]         Of  Cotitimiali  Claime.     L.sfC.T.  Scct.414. 

"  f/alli  right   and  tilU  In  enter."     And  yet   in  some   cases  a 
continual!  claime  may  he  itiudc  by  him  diat  hatli  light,  and 

If  tenant  for  years,  tenant  by  statute  staple,  merchant,  or  elegit, 
be  ousted,  and  he  in  tlie  reversion  disseised,  the  l(  ' 


revcr^iin,  niay  enter  to  the  intent  ro  make  his  ciaime,  and  yet  hiB 
DjM  ifl  El.  PI.  entry  as  to  tuie  any  profits,  is  not  lawfutl  during  the  terme.  And 
Cm^  3T4'  in  the  same  manner,  the  lessor  or  he  in  the  reversion  in  that  case 


j«fun'>™^.  ™"y  '"^^^  ''^  "^'"'"^  *  collaterall  warranty,  or  the  lessor  in  that 

iiH.e.tH-  case  mny  recover  in  any  assise.     And  so  (as  some  have  holden) 

Tid.  Sect,  44''  may  the  lessor  enter  [in  case  of  a  lease  for  life,  to  this  intent,  to 

45  E.  3.  SI.  avoid  a  discent,  or  a  warranty. 

7'K6. 40.  If  the  disseisee  make  continuall  claime,  and  the  disseisor  die 

Ccotln. Claime,  seised  within  the  yeare,  his  heire  within  age,  and  by  office  the 

I  Di>wuc^r )  |(ij,g  ig  intitled  to  the  wardship,  albeit  the  entry  of  the  tUsseisee 

fTlo!  i|i.  «**  ''**  ""'  Iswf"";  ysl  "lay  lie  molte  continuall  claime  to  avoid  a 

(pRrp.  loe!)  discern,  and  so  in  the  like. 

?lH*p.67-..) 

ii  Boll,  Abr.  "  Yel  mail  he  niho  hath  made  such  continual  etaime,  or  his  heire, 

S"")  entfT."     This  is  to  be  understood  in  thia  manner:  that  if  the 

*&ther  make  claime,  and  the  disseisor  diclJi,  and  then  the  father 
dieth,  that  his  hetre  mav  enter,  because  the  discent  was  cast  in 
the  father's  time,  and  tne  right  of  entry  which  the  father  gained 
by  his  claime  shall  descend  to  his  heire.  But  if  the  father  make 
continuall  claime.  and  dietb,  and  the  sonne  make  no  continuall 
claime,  and  within  the  yeare  and  day  afYer  the  claime  made  by 
the  father,  the  disseisor  dietb,  this  shall  take  away  the  entric  of 
nr^tnnlib.s,  the  sonne,  for  tliat  the  discent  was  cast  in  his  time,  and  the 
fa.  436.  claime  made  by  the  father  ahall  not  availe  him  that  might  have 

Fleialib.  5,  claimed  himselfe.  And  of  this  opinion  was  Littleton  hiraselfe 
S^^ftS  "*  ""^  bookes,  where  he  holdeth  that  no  continuall  claime  can 
gU-V  5^  avoid  a  discent,  unlesse  it  be  made  by  him  that  hHth  title  to 
■^£.4. 11.  a.  enter,  and  in  «lioae  life  the  dying  seised  was.  St'e  more  of  this 
^  '  matter  hereafter,  in  this  chapter,  ^ect.  416, 

^^fi.  6. 37.  And  as  here  LittUton  putteth  his  case  of  the  ancestor  and 

''''''  heire,  so  it  holdeth  in  all  respects  of  the  predecessor  and  suc- 

i'  cessor. 

Sect. 

-IL-- 1 

the  notion  of  laches,  in  not  claiming  fur  a  year  and  a  day,  is  taken  from  the 
feudal  law;  ttiis  beinc  the  period  of  time,  within  which  the  feudal  services 
milst  be  required.  It  is  a  space  of  time  which  is  prescribed  for  the  pcrformanco 
of  different  acts  in  our  law,  and  in  all  laws  derived  from  the  feudal  institutions. 
It  seems  only  to  import  the  space  of  a  complete  year.  Thus  in  the  fourth 
law  of  Charlemagne  it  is  said,  Cujascunqut  hominis  proprietas  oh  crimen  ^aad 
idem  habet  commissum  in  bonnum  fuerit  viisca,  Sf  ille  re  co^nitd  ne  justtliam 
Jacial  venire  distulerit,  annumque  et  diem  in  eobanno  esse  petTniseret,  alterittseam 
non  acquirat,  sed  ipsa  Jisco  rtoslro  societur. — In  the  laws  of  king  Pepin  it  is 
said,  De  rebus  forfactis,  qua  per  diversos  eomtlalot  sunt,  voluntas  ul  ad  pala- 
titaii  pertineant,  transacto  anno  el  die.  In  the  Vifux  Coutumier  de  Normandie  h 
fre<|uently  occurs.  Something  similar  is  to  be  found  in  the  Roman  law,  in 
which  a  person,  who  was  bound  to  pay  a  sum  of  money  in  two  months,  was 
considered  to  acquit  himself  from  the  obligation,  if  he  paid  the  money  on  the 
61st  day.  See  Pasquier,  les  Recherches  de  la  France,  lib.  4,  cap.  3a.  De  I'att 
et  jour  que  Von  desira  is  matieres  de  retraicts  ligna^s  a  de  la  com^airUe — In 
Flo.  Com.  359,  a.  lord  chief  justice  Dyer  is  said  to  nave  defined  claim  to  be  a 
challenge  of  the  ownership,  or  propriety,  that  he  bath  not  in  possession,  but 
IB  detained  from  him  by  wrong. — [Note  193.J 


L.3.C.7.Scct.415,4l6.     Of  Continuall  Claime    [251-a: 


r25l7j  Sect.  415.  (iRep.i4.t.) 

TN  the  same  manner  it  is,  if  tenant  for  life  alien  infee,  he  in  the  revere 
sion  or  he  in  the  remainder  may  enter  upon  the  alienee.  And  if  such 
alienee  dieth  seised  of  such  estate  without  continuall  claime  made  to  iht 
tenements,  before  the  dying  seised  of  the  alienee,  and  the  lands  by  rea^in 
of  the  dying  seised  of  the  alienee  descend  *  to  his  heir,  then  cannot  he*  m 
the  reversion  nor  hee  in  the  remainder  enter.  But  f  if  hee  in  the  reversing 
or  in  the  remainder,  who  hath  cause  to  enter  upon  tne  alienee,  make  eom-^ 
tinuall  claime  to  the  land  before  the  dying  seised  of  the  alienee,  then  such'a 
man  may  enter  after  the  death  of  the  alienee,  as  well  as  he  might  in  h^ 
life-time  (donques  tiel  home  poit  enter  apres  la  mort  I'alienee,  auxy  bien 
come  il  J  puissoit  en  sa  vie)  ^. 

1)  Y  this  it  appearethy  that  a  continuall  claime  may  be  made  as 
well  where  the  lands  are  in  the  hands  of  a  feoffee,  &c.  by 
title,  as  in  the  hands  of  a  disseisor,  abator,  or  intruder,  by  wrong, 
as  before  hath  beene  noted  (i). 


Sect.  416. 

yJLSO,  if  land  be  let  to  a  man  for  terme  of  his  life,  the  remainder  >to 
another  for  terme  of  life,  the  remainder  to  the  third  in  fee,  if  tenets 
for  life  alien  to  another  in  fee,  and  he  in  the  remainder  for  life  makil/H 
continuall  claime  to  the  land  before  the  dying  seised  of  the  alienee,  and 
after  the  alienee  dieth  seised,  ||  and  after  he  in  the  remainder  for  life  die 
before  any  entrie  made  by  him,  in  tfiis  case  he  in  the  remainder  in  fee  may 

enter 

♦  to  his   heir — to  the  heir  of  the        %  puissoit  en — ^poet  a,  L.  and  M. 
alienee,  L.  and  M.  and  Roh.  and  Rah.  , 

f  j^not  in  L.  and  M.  or  Roh.  §  Sfc.  in  L.  and  M. 

II  Sfc.  added  in  L.  and  M.  and  Rob*, 


(i)  Except  for  the  special  purposes  mentioned  by  Littleton  and  sir  Edward 
Coke,  and  in  a  few  other  instances,  the  lessor,  if  the  lessee  for  life  were  dis- 
seised, could  not  enter.  But  he  might  maintain  an  assize.  In  that  case  how-^ 
ever,  though  he  recovered  the  freehold,  which  was  devested  out  of  him,  he 
recovered  no  damages,  because  those  were  supposed  to  be  a  compensation  fMr 
the  loss  of  possession,  which  loss  was  sustainea  not  by  him,  but  by  the  tenant* 
for  life,  15  H.  7.  4. — The  lessor  might  enter  upon  the  lessee  to  examiiie' 
whetlier  he  had  committed  waste,  or  to  view  repairs.  Bro.  Trespas.  16.  97.  2oS« 
And  if  the  lessee  impeded  his  entry,  the  lessor  mi^ht  bring  an  action  on  th^ 
case.  Cro.  Jac.  478. — Express  covenants,  that  it  shall  be  lawful  for  the  lessor 
to  enter  and  view  the  lands  demised,  are  now  usually  inserted  in  leases.— -For 
the  entry  of  reversioners,  or  remainder-men  to  avoid  a  fine,  see  Margaret 
Podger's  case,  9  Rep.  106.— [Note  194.] 


951.a.S^l.b.]  Of  Continuall  Claiine.  li.3.C.7.Sect4l6. 

tnttF  •\  upon  thf  heirf  of  tlie  alitnn;  hif  rcrtion  of  (he  fontiiiuaU  cJaime 
marie  hy  him  nhkk  hnd  thf  rtnuimderjur  Hj'r.,  became  that  such  rig/il  an 
kte  had  <if  eidrie,  shall  guf  and  remuuie  to  him  in  the  remainder  ajier 
Ann,  ijuomuch  as  hee  in  the  remainder  ■»  fee  could  not  enter  upon  the 
alienee  iufee  daring  the  life  of  him  in  the  remainder  for  life,  and  for  that 
hee  could  nut  then  make  coiifinuatl  r/aim  (jmr  reo  que  tiel  Hroit  que  il 
averoit  d'ernre,  J  .ilera  ei  rtma'rndra  a  ccluy  en  Ic  remainder  apres  luy, 
entant  que  cpIuv  en  le  reraaindei  en  fee  ?|  ne  puissnit  pas  enter  sur 
I'liUence  «i  fee  durant  la  vie  cclwy  en  lo  remainder  pur  terinc  de  H  9U  vie, 
et  pur  ceo  *  giie  il  ne  putssoit  iidonqiicR  fnire  continiiall  clBim). 
^(Fortton*  can  make  conlniuall  cternte  but  when  he  hatk  title  lo  enter, 

iiRolL  Al.r.  "  ALIEN  to  another  in  fee."  It  i»  to  he  observed,  that  a  for- 
30.)  t'l-iture  may  be  made  by  the  alienation  of  a   particular 

teiKint,  two  manner  of  wayes;  eidier  in  pais,  or  b_v  matter  of 

In  pais,  of  lands  and  tenements  which  h'e  in  livery  {whereof 

Videi^rii.^Ri.  JJtttOon  inteiukth  his  Cii»e)  where  s  greater  eetntc  passeth  by 

609, (iiu, (ti  I .     livery  than  the  particular  tenant  may  lawfully  make,  whereby 

thfi  rerertion  or  remainder  ie  devested,  as  here  in  the  example 

that    Littleton  putielh    when    tenant  for  life  ulieneth 

CC^  in  fee,  which  must  bee  understood  of  a  feoffment,  T^j  iTl 

(1  Itap.  14.)        fine,  or  ri'covcrit-  by  cooHPnt.  L  b    11 

I J  El.  Dy.  33g.        If  tenant  for  life,  nod  liee  in  the  remainder  for  lift  in 

)6  El.  Dy.  3^4.   Litllrton'»  cdm-,  hath  joyned  in  a  fnotlnient  in  fee,  this  had  beene 

a  forfeiture  of  botlitoeir  mtates,  because  hee  in  the  remainder  is 

parliceps  injuria.     And  i-o  it  is  if  hee  in  the  remainder  for  life 

nad  entred,  and  dissebed  tenant  for  life,  and  made  a  feoffment  in 

fee,  this  had  beenea  forfeiture  of  therigbl  of  hie  remainder  (1). 

3SE.3.  A  [jartiL'ular  estate  of  any  thiog  tbal  lies  in  grant  cannot  be 

I>«k_iK  ai,  forfeited  by  any  grant  in  fee  by  deed.     As  if  tenant  for  life  or 

^de  ^«  608    y^*"^*  "*'  *"  advoH-»on,  rent,  common,  or  of  3  revergiuii  or  re- 

4^,610, '       '  mainder  of  land,  by  deecl  f>rant  the  ^me  in  fee,  thin  is  nu  far- 

^TmoII.  Alif,       feiture  of  their  estates,  for  that  nothing  passes  tliereby,  but  that 

oMJ  "liiifi  l;i»fully  may  p;is»e;  iiiid  of  tli^it  opinion  is  Littleton  in  our 

bookes. 
(i  Bep.  j6.  b.)  But  if  tenant  for  life  or  yeares  of  land,  the  reversion  or  re- 
gji  H.  6.  6-1.  mainder  being  in  the  king,  make  a  feoffment  in  fee,  this  is  a  for- 
Tr  3a  El,  m  feiture,  and  yet  no  reversion  or  remainder  is  divested  out  of  the 
.™-'iIII"'™''i»~*  ^tms ;  and  tlie  reaaon  is,  in  respect  of  the  soleiiitiitio  of  the  feoff- 
biuMHi  pur  le  ment  by  hvene,  tcndmg  to  tlie  kmg  n  d!:iherjsoii  ( i  ]  ■ 
Muiorilc  Drav-  By  matter  of  record,  and  that  by  three  manner  of  wayes.  First, 
ton  Basiei,  w  by  ^ienatioD.  Secondly,  by  claiming  a  greater  estate  than  he 
J^rf «  ""  ""g'^'-  Tliifdly,  by  affirming  the  reversion  or  remainder  to  be 
cl-qwr/'"        ">  a  stranger. 

First, 

i  ^c.  added  in  L.  and  M.  and  Roh.         |t  sa  tint  in  L.  and  M.  or  Hoh. 
i"ne  in  L.  and  M.  and  Roh.  '  que  not  in  L.  and  M.  or  Roh. 

\  que   added  in  L.  and  M.   mid         H  fFor   none    can  make  cojitiniiall 

^(A.  daime)  not  in  L.  and  M.  or  Roh. 

(1)  See  the  obaerratioas  oa  feoffinents  introduced  in  the  notes  to  the  next 
diapter. 
(3}  See  anL  333.  b,  note. 
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First,  by  alienation  ;  and  tliat  of  two  sorts,  viz.  by  alicuatioQ  (Post.  332.  h.  1 . 
divesting,  or  not  divesting,  the  reversion  or  remainder.  Divesting,  ^^^-  4o-  »  Holl. 
as  by  levying  of  a  fine,  or  suffering  a  common  recovcrie  of  lands,  ^^^ 

whereby  the  reversion  or  remainder  is  divested :  not  divesthig, 
as  by  levying  of  a  fine  in  fee,  of  an  advowson,  rent,  common,  or 
any    other   tiling  tliat   lieth   in  grant :    and  of  this   opinion  is 
Utilcion  in  our  bookes[*].     And  so  note  two  diversities :  first,  [*]i5E,4.9. 
between  a  grant  by  fine  (which  is  of  record)  and  a  grant  by  3»E-3-  Gr.  (J2. 
deed  in  pah;  and  yet  in  tliis  they  both  agree  that  the  reversion  1\     * 
or  remainder  in  neither  case  is  divested :  secondly,  betweene  a 
matter  of  record,  as  a  fine,  &c.  and  a  deed  recorded,  as  a  deed 
ii)  rolled,  for  that  worketh  no  forfeiture,  because  the  deed  is  the 
oriijiuall. 

Secondly,  by  claime;  and  that  may  be  in  two  sorts^  either  i5£.  a.Judg.- 
expresse   or   implyed.      Expresse,  as  if  tenant  for  life  will  in  ^37-  ^E-S.^^^ 
court  of  record  claime  fee,  or  if  lessee  for  yeares  be  ousted,  and  jo  ^  a^ 
he  will  bring  an  assise  ut  de  libero  iencmeato.     Implyed,  as  if  m  a  Fi„e»  lio. 
writ  of  right  brought  against  him  he  will  take  upon  him  to  joyo^   15  E.  4. 99. 
the  mise  upon  the  meerc  right,  which  none  but  tenant  in  fee  3^  H.  6.  ^, 
simple  oucht  to  doe.   So  if  lessee  for  yeares  doe  lose  in  a  prcocipe^  ^  iJ:  ^9* 

J      Ml  u  •  -^      r  r  •  ^1  •  ^       /^       4  El.  Dy. 

and  will  bring  a  writ  01  error,  tor  error  m  processe,  this  is  a  for-  J  j^  .  -^ 
feiture(3).  22  Ass.  31*. 

18  E.  3.  a8.     16  Ass.  16.    (Mo.  77.  a  12.     i  Rep.  16.) 

r^oSTI       CC5"  Thirdly,  by  affirming  the  reversion  or  remainder  q,  £.3, 14.3. 

I  J  to  be  in  a  stranger,  and  that  either  actively  or  |M»sively.  5  E.  4. 2. 

Actively,  by  five  nuuuer  of  wayes.    As  £rst,  if  tenaot  ^4  H-  3.   Fort 

for  life  prav  in  aid  of  a  stranirer,  whereby  he  affirmes  the  rever-  ?[*?^*  !v?' 

sion  to  be  in  lum.     Secondly,  if  he  attume  to  the  grant  of  a  Buckler's  case. 

stranger  ;  and  there  note  also  a  diversitie  betweene  an  atturae-  27  E.  3.  77. 

ment  of  record  to  a  stranger,  and  an  atturnement  in  pais,  for  an  ^7  E.  3. 7.  a. 

atturneraent  in  pais  worketli  no  forfeiture.     Thirdly,  if  a  stranarer  39  E-  3- 16. 
1   •  'a     p      i.  '    '  J  \\  9      20  E.  ft.  24. 

brmg  a  writ  ot  entrie  lu  casu  provm)y  and  suppose  the  reversion   ^^.^ss  \ 

to  be  in  him,  if  the  tenant  for  life  confesse  Uie  action,  tliis  is  a  5  k.  3.  entr. 

forfeiture.     Fourtlily,  if  tenant  for  life  plead  covinously,  to  the  couf.  42. 

dislierison  of  hlui  in  the  reversion,  this  is  a  forfeiture.     FifUily,   '4E-3- 

if  a  stningor  bring  an  action  of  waste  against  lessee  for  life,  and  I^p^^l^^iJ' 

he  plead  /tul  xuaa/Jiiit.  this  is  a  forfeituiv  ;  or  the  like.  24E.  3.63. 

1  U.  7.     (I  KoU.  Abr. 052.     3R'p.  4.  b.     1  L^a.  264.     9  IU'\).  io5.) 

Passively,  as  if  tenant  for  life  accept  a  fine  of  a  stranger,  j(ur  3?.Iar.  Uy  143. 
cotmsans  de  droit  come  r«?o,  «Sr.  for  hereby  he  atUrmes  of  record  the 
reversion  to  be  in  a  stn;n<i:cr  ( i ). 

LiuU'ton  heiv  spcaketh  of  tJie  forfeiture  of  an  e»tatc;  and  here   T/ib.  a.fol.  5-). 
it  is  to  be  knowen,  that  the  right  of  a  particular  e»itate  may  be  Bucklers  ra>e. 
forfeited  also,  aiul  that  he  that  huth  but  a  right  of  a  remainder -or 

re\t^r6ioii 


(3)  So  in  i\v:  cnso  of  a  lease  for  life,  the  tenant  may  plead  it  in  bar;  but,  in 
the  caj«e  of  11  lea.--.*  for  years,  or  an  estate  of  tenant  by  statute  or  eir git,  the 
defendant  j^hall  not  plead  in  bar,  as  to  say,  assisa  non,  &c.  but  justify  by  force 
of  the  lease:  and  conclud^^  issiiit siuis  tojl ;  and  if  the  tenant  of  the  freehold 
be  not  name  d,  he  sliall  plead,  nul  icnaut  He  yranctencnieiit  nosmc  en  Ic  href:  and 
in  the  case  of  a  I'eofi'nient  with  a  warranty,  he  must  ruly  ou  the  warranty.  See 
ant.  2*28.  b.  t22r).  a.— [Note  195.] 

(1)  But,  thon^^li  this  acceptance  amounts  to  Q  forfeiture,  it  does  not  devest 
the  estate  of  him  fu  remainder  or  reversion,     y  Kep.  fol.  106.  b.  -  [Note  ly^.] 
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rereriion  shnl)  t«k<;  licne6t  of  the  forfeiture.  As  if  tenant  for  life 
be  disseuted,  and  liec  \evie  a  fine  to  the  di^seiaor,  lie  in  the  rever- 
sion or  rumaiader  shall  presently  enter  upon  the  difiBL-isor  for  the 
forfeiture.  And  so  it  is  if  the  leasee  after  the  disseisin  had  levied 
n  fine  to  a  stranger,  though  to  some  re^pect^  partes  ^nU  %ihS 
/labufrunl,  yet  it  is  a  forfeiture  of  hio  right. 


LiltUlon  here  speakethofan  alienstion  in  fee  abEolutely.  but  lo 
It  is  Ifihe  lessee  for  life  make  a  lease  for  any  other  man's  life,  or  a 

S'h  in  tsile.     l€  A.  be  t«nant  for  life,  and  make  a  lease  to  B.  Ab' 
slifc,  and  B.  dieth,  and  the  lessee  re-entreth,  yet  the  forfeiture 
reinaiDeth. 
(\ai.  909.  b.)  If  tenwit  for  life  make  a  lease  for  life,  or  a  gift  in  taile,  or  a 

39  Am.  15  feofibient  in  fee,  upon  condition,  and  entreth  for  the  condition 

•u.  f^    1         '""oken,  yet  the  forfeiture  TCmaineth.      Littleton  speaketh  of  an 
3  n.  6.  7.  estate  for  life  ;  so  it  is  of  tenant  in  taile  apres  posmbilitie,  tenant 

39  £■  3<  16.        by  the  courtesie,  tenant  in  dower,  or  of  him  that  hath  an  estate 
4ft  Eg- 05-        to  him  and  his  heires,  during  the  life  of/,  i'.  &c.  and  eo  of  tenant 
(Ant.  as.  a.         fj,,.  yeares,  tenant  by  statute  merchant,  statute  staple,  or  elegit. 
'  Littleton  saith,  that  where  the  alienation  in  fee  is  made  to  an- 

other, trhich  must  be  intended  a  stranger,  for  if  it  be  made  to 
hira  in  reversion  or  rem.ainder,  it  amounts  to  a  surrender  of  hia 
estate,  as  at  large  hath  beene  spoken  in  the  chapter  of  tenant  for 
life. 

By  Littleton  it  sppeareth,  that  tenant  for  life  in  remainder  may 
enter  lor  the  forfeiture  of  the  first  tenant  for  life,  and  that  if  the 
tenant  for  life  in  remainder  make  continuall  claime,  and  tlie  alienee 
die  seised,  then  may  he  in  tlie  remainder  for  life  enter;  and  if  he 
die  before  he  do  enter,  then  he  in  the  remainder  in  fee  shall  enter, 
because  he  in  the  rerosiader  in  fee  could  not  make  any  claime(s); 
and  therefore  the  right  of  eatrie,  which  tenant  for  life  in  remain- 
der eained  bybiflentrie<3\  shall  goe  to  him  in  the  remainder  in 
<\  Roll.  Abr  ^^'  '"  '■'■S'psct  of  the  privitie  of  cstnte;  and  so  it  is  of  him  in  the 
6jo.j  reversion  in  fee  in  like  cuic,  for  he  is  alsfipri\ie  in  estaie. 

If  two  joyntenanta  he  disseised,  and  the  one  of  them  make  con- 
tinuall claime,  and  dieth,  the  survivor  shall  take  benefit  of  hii 
continuall  claime  in  respect  of  the  privitie  of  their  estate. 

But  if  tenant  for  life  make  continuall  claime,  tjiis  shall  not  give 
any  benefit  to  him  in  the  remainder,  unlesse  the  disseisor  died  in 
the  life  of  tenant  for  life,  for  the  cause  abovesaid,  Sectione  414. 

If  tenant  in  taile,  the  remainder  in  fee  with  garrantie,  have 
judgement  to  recover  in  value,  and  dieth  hofore  execution  without 
issue,  he  in  the  remainder  shall  sue  execution,  for  he  hath  right 
thereunto,  and  is  privie  in  estate. 

In  the  same  manner,  if  a  seigniorie  be  granted  by  fine  to  one 
for  life,  the  remainder  in  fee,  tJie  grantee  for  life  dieth,  he  in  the 
rmainder  shall  have  a  per  qtia  servttia,  for  he  hath  right  to  the 
remainder,  and  is  privie  in  estate.  Here  also  it  appearelh,  that 
none  can  make  continuall  claime,  but  he  that  hath  rii^ht  to  enter. 

Sect. 


in)  t.  e.  during  the  life  of  him  in  the  remainder  for  life. 
3)  The  wata  entry  appears  to  be  printed  in  this  case  I 
of  the  word  dam,  wlucli  the  context  seemr  to  require., 
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J)  V  T  it  is  to  be  scene  of.  thee  (my  son)  koto  and  in  what  manner  such 
continuall  claime  shall  be  made ;  and  to  learne  this  wel,  three  thingi 
are  to  be  understood^  The  first  thing  is,  if  a  man  hath  cause  to  enter 
into  any  lands  or  tenements  in  divers  tonnes  in  one  same  countie,  if  he 
enter  iftto  one  parcell  of  the  lands  or  tenements  which  are  in  one  tozxme, 
in  the  name  of  all  the  lands  or  tenements  into  the  which  he  hath  right  to 
enter  within  all  the  townes  of  the  same  countie ;  *  by  such  entrie  he  shall 
have  as  good  a  possession  atid  seisin  of  all  the  lands  and  tenements  whtrecf 
he  hath  title  of  entrie  (de  t  touts  terres  ou  tenements  dont  i!  ad  title 
d'entrie),  as  if  nee  had  entred  %  in  deedinto  every  parcell :  and  this  seemetk 
great  reason. 

**TF  a  man  hath  cause  to  enter  into  any  lands  or  tenements,  Sfc"  (Plo.  355«  b. 

It  is  not  sufficient  to  tell  one  generally  what  he  should  doe,   359-  »• 
but  to  direct  him  how,  and  in  what  manner  he  shall  doe  it,  as  gi^p.g',.*!.) 
Littleton  doth  in  this  place.     And  here,  the  generall  (Post.  263.  b.) 

[25271  ^^^s  °^  ^^^  author  are  to-bee  (^  understood,  that  the 
1^     J  entrie  of  a  man,  to  recontinue  his  inheritance  or  free-  This  hath  beene 
hold,  must  ensue  his  action  for  recoverie  of  the  same,  adjudged,  Midu 
As  if  three  men  disseise  me  severally  of  three. severall  acres  of  ilf  /?c8  i^ 
land,  being  all  in  one  countie,  and  I  enter  in  one  acre,  in  the  name  ^i^^  £^|  ^f 
of  all  the  Uiree  acres,  this  is  good  for  no  more  but  for  that  acre  AmndcU'scase. 
which  I  entred  into,  because  each  disseisor  is  a  severall  tenant  of 
the  freehold,  and  as  I  must  have  severall  actions  against  them  for 
the  recoverie  of  the  land,  so  mine  entrie  must  be  severall. 

And  so  it  is  if  one  man  disseise  mee  of  three  acres  of  ground,and 
letteth  the  same  severally  to  three  persons  for  their  lives,  Sfc, 
there  the  entrie  upon  one  lessee,  in  the  name  of  the  whole,  is  good  (4  I^o-  8) 
for  no  more  than  that  acre  that  he  hath  in  his  possession.     But  if  (*  ^^^-  3^-) 
the  disseisor  had  letten  severally  the  said  three  acres  to  three  per-  (^  ^''-  ^^^' 
sons  for  yeares,  there  the  entrie  upon  one  of  the  lessees,  in  the  Jf  Leo.51.) 
name  of  all  the  three  acres,  shall  recontinue  and  revest  all  the 
three  acres  in  the  disseisee,  for  that  the  disseisee  might  have  had 
one  assise  against  the  disseisor,  because  he  remained  tenant  of  the 
freehold  for  all  the  three  acres,  and  therefore  one  entrie  shall 
serve  for  the  whole. 

If  one  disseise  me  of  one  acre  at  one  time,  and  after  disseise  me  7  ^J'-  ^^* 
of  another  acre  in  the  same  countie  at  anotlier  time,  in  this  case   *o  u^g'^T 
mine  entrie  into  one  of  them  in  the  name  of  both  is  good :  for  that  ^^  j^^ ']  \^ 
one  assise  might  be  brought  against  him  for  both  disseisins. 

But  if  I  infeoffe  one  ot'one  acre  of  ground  upon  condition,  and  JJ  '*•  7-  ^5* 
at  another  time  I  infeoffe  the  same  man  of  another  acre  in  tlie  same  jg  ^  ^^ 
countie  upon  condition  also,  and  both  the  conditions  are  broken, 
nn  entrie  into  one  acre  in  the  nameof  botli  is  not  sufficient,  for 
that  I  have  no  right  to  the  land,  nor  action  to  recover  the  same, 
but  a  bare  title,  and  therefore  severall  entries  must  be  made 
iato  the  same,  in  respect  of  the  severall  conditions.     But  an 

entrie 

*  and  added  in  L.  and  M.  and  RoR        J  in  deed,  not  in  L.   and   M.  or 
f  touts — tiels,  L.  and  M.  and  Roh.    Roh. 
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entrie  in  one  part  of  die  land,  in  the  name  of  all  llie  land  subject 
to   one  condition,    is  good,   although  the   parcels  be  severall, 
I  luid  ill  Kvcrall  towncs.     And  so  Dote  n  diversitie  betwecne  seve- 

rall  riftlits  of  eatrie,  and  sevendl  titles  of  entrie,  by  force  of  a 
condition  ( I  ]. 

"  /«  one  mine  counlie."  For  if  the  lands  lye  in  severall  counties 
there  niusl  be  severall  actions,  and  consequently  severall  entries, 
OS  tiuth  beene  said. 

S  H.  7-  7  "  In  the  name  of  all,  S;c."     If  one  disseise  ine  of  two  severall 

*  ^*  '*  acres  in  onecountie,  and  I  enterinto  one  of  them  generally,  with - 

(Ant,  5»,"  *^  out  saying,  lu  the  name  of  both;  this  shall  revest  only  tliat  acre 

tFto.  i>.)  wherein  entrie  is  made,  as  hath  beene  said ;  and  that  is  proved  by 

(iuRt|i.  LiiH-  our  bookes,  which  say,  that  if  I  bring  an  assise  ot' two  acres,  ifl 

twi'i  ottic.)  enter  into  one  hanging  the  writ,  albeit  it  shall  revest  that  only 

(PloXnm.  31 )  ^^^_  ^^j  (^  ^^j^  g^alF  abate. 

"  Whereof  he  hath  title  of  entrie."  Here  in  a  large  sense,  title 
of  entrie  is  taken  for  a  right  of  entrie. 


Pom.  959,  ■■)  l_   a.    J 

<»Bep.3l.) 

■JpO  R  if  a  man  will  enjeoffi:  another  without  deed  of  certaine  lands  or 

tenements  which  he  hath  in  many  taienes  in  one  counlie,  and  he  mil 

deliver  teisin  to  the  feoffee  of  parcell  of  the  tenements  nithin  one  tonne  in 

the  name  of  all  the  lands  or  tenements  a-hic/i  he  hath  in  the  same  lotcne. 


'  (i)  The  entry  for  a  condition  broken  has  been  discussed  in  tlie  preceding 
chapter,  and  the  commentary  and  notes  upon  it. — With  respect  to  entries  for 
avoiding  fines,  there  were  four  modes  of  avoiding  a  fine  at  the  common  law ; 
two  by  matter  of  record,  and  two  by  acts  in  pais.  Those  by  matter  of  record 
were,  a  real  action  commenced  within  a  yeLtr  and  a  day  aflicr  the  tine  was  levied, 
and  on  entry  of  a  claim  on  the  record  at  the  foot  of  the  fine  itself,  in  this 
manner,  talii  venit  et  appotiit  claweum  mum.  Those  by  acts  in  pais  were  a 
lawful  entry  upon  the  land  by  the  person  who  had  a  right ;  and  if  that  could 
not  be  done,  a  continual  claim.  But  by  the  statute  of  4H.  7,  all  those  who 
are  afiected  by  a  fine  must  pursue  their  title  by  way  of  action,  or  lawfull  entry ; 
so  that  a  claim  entered  on  the  record  of  a  fine  would  now  be  inctTectual.  Tne 
actual  entry  must  be  made  by  the  person  who  bas  a  right  to  the  lands,  or 
some  one  appointed  by  him,  either  by  preceding  command  or  subsequent 
assent,  within  five  years.  See  Plowd-  355.  359,  a  Inst.  518,  3  Rep.  91,  a  Bla. 
Rep.  994.. — By  the  statute  of  4  Ann.  c.  16,  sect.  16,  it  is  enacted,  "  That  no 
claim  or  entry  to  be  made  of  or  upon  any  lands,  tenements,  or  hereditaments, 
shall  be  of  any  force  or  effect  to  avoid  any  fine  levied,  or  to  be  levied,  with 
proclamations,  according  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided, in  the  court  of  common  pleas;  or  in  the  courts  of  sessions  in  any  otthe 
counties  palatine,  or  in  the  courts  of  grand  sessions  in  Wales,  shall  be  a  suf- 
ficient entry  or  claim  withinthc  statute  of  J  imitations,  unless  upon  such  entry  or 
claim  an  action  shall  be  commenced  within  one  year  next  alter  tlie  making  of 
such  entry  or  claim,  and  prosecuted  with  effect." — [Note  197-] 
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and  in  other  townetj  tfc.  all  the  said  tenementi,  Sfc.  pas$e  by  force  of  the 
said  livery  ofseinn  to  him  to  whom  suchfeoffinmt  in  sOch  manner  is  made, 
and  yet  hee  to  whom  such  livery  of  seisin  was  made  hath  no  right  in  all  the 
lands  or  tenements  in  all  the  townes  (et  uncore  celuy  a  que  del  lively  de 
seisin  fuit  fait,  n'avoit  droit  *  en  touts  les  terres  ou  teuements  en  touts 
les  villi  s),  but  by  reason  of  the  livery  of  seisin  made  ofparcell  of  the  lands 
or  tenements  in  one  tonme:  ^  mult6  iortiori,  it  seemeth  good  reason  that 
when  a  man  hath  title  to  enter  into  the  lands  or  tenements  in  divers  townes 
in  one  same  county^  before  entry  by  him  made,  that  by  the  entry  made 
by  him  into  parcell  of  the  lands  in  one  towne^  in  the  name  of  all  the  lands 
and  tenements  to  which  he  hath  title  to  enter  within  the  same  county,  this 
shall  vest  a  seisin  of  all  in  him  (ceo  f  vest  un  seisin  de  touts  en  luy),  and 
by  such  entry  hee  hath  possession  and  seisin  in  deed,  as  if  he  had  entrednnto 
every  parcell, 

nn  H I S  is  evident,  but  here  is  a  diversity  betweene  a  feoffment  38  £.  3.  ii. 
and  an  entry;  for  a  man  may  make  a  feoffinent  of  lands  in  3B  Abs.  ^% 
^i^other  county,  and  make  livery  of  seisin  within  the  view,  albeit 
1^6  might  peaceably  enter  and  make  actuall  livery;  and  so  may 
^6  shew  the  recognitors  in  an  assise  the  view  of  lands  in  another 
county ;  but  a  man  cannot  make  an  entry  into  lands  within  the 
view  where  he  may  enter  without  any  i^eare  (for  it  is  [*]  one  [•J'^d.Sect 
thing  to  invest,  and  another  to  devest ),  as  hereafter  shall  be  said  °^^  foUowiog. 
in  the  Section  next  following. 

^'  A  mxdto  fortiori"  Or  ci  minore  ad  majus^  is  an  argument  Vid. Sect. 43S. 
j&eauent  in  our  author,  and  in  our  bookes,  the  force  of  argument 
in  this  place  standing  thus:  if  it  be  so  in  a  feoffinent  passing  a 
new  rignt,  much  more  it  is  for  the  restitution  of  an  antient  ri^tt, 
as  the  worthier  and  more  respected  in  law,  which  holdeth  affirma- 
tivdy»  as  our  author  here  teacheth  us. 

The  three,  (8^c,)  in  this  Section  need  no  explication. 


r253n  c:>  Sect.  419. 

'J^HE  second  thing  to  be  understood  is,  that  if  a  man  hath  title  to  enter 

into  any  lands  or  tenements,  if  he  dares  not  enter  into  the  same  lands 

or  tenements,  nor  into  any  parcell  thereof  for  doubt  of  beating,  or  for 

doubt  of  mayming,  or  for  doubt  of  death,  if  he  goeth  and  approach  as 

neere  to  the  tenements  as  hee  dare  for  such  doubt,  and  by  word  claime  the 

lands  to  bee  his,  presently  by  such  claime  he  hath  a  possession  and  seisin 

in  the  lands,  as  well  as  \\ifnee  had  entred  in  deed^  although  hee  never  had 

possession  or  seisin  of  the  same  ;{:  lands  or  tenements  before  the  said 

claime, 

HERE 

*  en — a,  L.  and  M.  and  Roh,  ±  lands  or  not  in    L.  and  M.    or 

f  vest— >est,  L^  and  M.  and  Roh.        Ron* 


II  if  not  in  L.  and  M.  or  Rob. 


X  2 


Vide  the  Sect. 

I  SI1UC4S3.) 
89a.6.e. 


Bract,  lib.  g. 
fi>Li6.b. 
BriUsofuL  ig. 

""      Flcli  111 
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TJ  KRE  Is  to  be  observed,  that  every  dtmbt  or  feare  Is  not 
sufficient,  i'or  it  mu&t  concerne  the  sftfety  of  the  person  of  a 
man,  and  not  his  houses  or  goods;  for  if  bee  ieare  the  btirning  of 
his  hotjsea,  or  the  taking  away  or  spoihng  of  hie  goods,  this  is 
not  sufficient,  because  hec  ntay  recover  the  sami^,  t>r  danunages 
to  the  value  without  any  corporall  hutt. 

Again,  if  the  feare  do  coDcem  tlie  person,  yet  it  must  not  bee 
a.vaiiie  feare,  but  such  as  may  befall  a  constant  man;  aa  if  the 
adverse  partie  lie  in  wait  in  the  way  with  weapons,  or  by  words 
menace  to  beat,  mayhem,  or  kill  him  that  would  enter ;  and  so 
in  pleading  must  hee  shew  some  just  caiuse  of  feare,  for  feare  of 
it  seU'e  is  intemall  and  secret.  But  in  a  speciall  verdict,  if  the 
jurors  doe  finde  that  the  disseisee  did  not  enter  for  feare  of  cor- 
porall  hurt,  this  is  BuSicient,  and  phall  be  intended  that  they  hod 
evidence  to  prove  the  same.  Talis  enim  debet  cue  metui  jui  ca- 
dere  potent  in  viram  comtanlem,  el  qui  in  se  continet  moriu  Jfri- 
cidum,  et  corporis  cruciatum.  El  nemo  lenetur  sc  in/brtuntit  et 
pericuUs  exponere. 


3.  up.  7.  and  lib.9.<^»)J.  54.     49  E.  3.  14. 
38  H.  6.  37.      gq  11.  (i.  36.  5.      30  H.  6.  aB. 

mE-3.9.      II  U.  4-6-      8  Asi.  35.      Vid-i 


4H.4.13.     39A».  11 


And  it  seemeth  tlial  feare  of  imprisonment  is  also  sufilcteni, 
for  audi  a  feare  sufficeth  to  avoid  a  bond  or  a  deed;  for  (he  law 
hath  a  speciall  regard  to  the  safety  and  liberty  of  a  man.  And 
iDiprisoumcnt  is  a  coqiorall  danunage,  a  restraint  of  liberty,  and 
a  ttind  of  captivity.  But  see  in  uie  Second  Part  of  llie  Insti- 
I  tutes,  W.  a,  CM.  49,  a  notable  diversityjietweene  a  claime  or  an 

entry  into  land,  and  the  avoidaucc  of  an  act  or  deed  for  feare  of 
battery. 

"  Bt)  such  claime,  lie  hath  a  possession  and  seifin,  S^c."  Here 
is  to  be  observed,  thut  there  be  two  manner  of  entries,  viz.  an 
Vid.  Scci.  378.  entry  in  deed,  and  an  entry  in  law.  An  entry  in  deed  is  suf- 
ficiently knowne.  An  entry  in  law  is  when  such  a  claime  is  made 
as  is  here  expressed,  wliicli  entry  in  law  is  as  strong  aud  as  forcible 
in  law  as  an  entry  in  deed,  and  that  as  well  where  the  lands  are 

„  in  the  hands  of  one  by  title  as  by  wroiig.     And  therefore  upon 

(Poit,  356.  b.)     guch  an  entry  in  law  an  assise  doth  lie,  as  well  as  upon  an  entry 
in  deed,  and  sueh  an  entry  in  law  shall  avoid  a  warranty,  &c. 

But  here  is  a  diversity  to  be  observed  betweene  an  entry  in  law 

and  an  entry  in  deed,  for  that  a  continual]  claime  of  the  disseisee 

.  being  an  entry  in  law  shall  vest  the  possession  and  seisin  in  him 

fur  his  advantage,  but  not  for  his  disadvantage.     And  tlierefore 


iH.6.51. 


Vid.  Sect.  44a. 
PI.  Com.  B3  in 
Aai.  de  frcih- 
ibrce.   Tlie  par- 


if  the  disseisee  bring  an  assise,  and  hanging  the  assise  he  make 
continuall  claime,  this  shall  not  abate  the  assise,  but  he  shall 
recover  dammaees  from  the  beginning ;  but  otherwise  it  is  of 
an  entry  in  deed.  See  more  of  wis  matter  afler  in  this  chapter. 
Sect.  433. 


Sect. 
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yd  ND  that  the  law  is  so,  it  is  well  proved  by  a  plea  of  an  assise  in  tht 
booke  of  assises,  an.  38  E.  3.  p.*  32,  the  tenor  whereof  followeth  in 
this  manner.  In  the  county  of  Dorset,  before  the  justices,  it  was  found 
by  verdict  of  assise,  that  the  plaintiff  which  had  right  by  discent  of  in- 
Mritance  to  have  the  tenements  put  in  plaint,  at  the  decease  of  his  ancestor 
was  abiding  in  the  towne  where  the  tenements  were,  f  and  by  paroll  claimed 
the  tenements  amongst  his  neighbours,  butforfeare  of  death  hee  durst  noi 
approach  the  tenements,  but  bringeth  his  assise,  and  upon  this  matter  found, 
it  was  awarded  that  he  should  recover,  S^c. 

XT  ERE  it  appeareth  that  our  booke  cases  are  the  best  proofes  38  Ass.  p.  93. 

what  the  law  is,  Argumentum  ab  authoritate  est  fort issimum 
in  lege.  And  for  proofe  of  the  law  in  this  particular  case,  Lit" 
Heton  here  citeth  a  case  in  38  E.  3,  but  it  is  misprmted,  for  the 
originall,  according  to  the  trutli,  is  in  the  Booke  of  Assises, 
38  £.3.  p.  23,  and  not  placito  32,  for  there  be  not  so  many  pleat 
in  that  yeare.  And  after  the  example  of  Littleton,  booke  caset 
are  principally  to  be  cited  for  deciding  of  cases  in  question,  and 
not  any  private  opinion,  teste  meipso.  More  shall  be  said  of  the 
matter  implyed  in  this  Section  in  the  next  following. 


Sect.  421. 


rnnE  tMrd  thing  is  to  know  within  what  time^  and  by  what  time  the 
claim  which  is  said  continuall  claime  shall  serve  and  aid  him  thai 
maketh  the  claime,  and  his  heires.  And  as  to  this  it  is  to  be  understood, 
that  he  which  hath  title  to  enter,  when  he  will  make  his  claime,  if  he  dare 
approach  the  land,  then  he  ought  to  go  to  the  land,  or  to  parcell  of  it, 
and  make  his  claime  (donques  il  covicnt  aler  a  la  terre,  ou  a  parcel  de 
ceo,  §  et  faire  son  claime);  and  if  he  dare  not  approach  the  land  for 
doubt  %rfeare  of  beating,  or  maiming,  or  death,  theti  ought  he  to  go  and 
approach  as  neere  as  he  dare  towards  the  land,  or  parcell  of  it,  to  make 
his  claime  (donques  covient  a  luy  d'aler  et  approcher  auxy  pres  come 
il  osast  vers  la  terre,  ou  parcel  de  ceo,  |[  a  faire  son  claime). 

*^  yyUGHT  he  to  go  and  approch  as  neere,  Sfc.**  By  this  it 
should  seeme,  that  by  the  authority  of  our  author,  if  the 
disseisee  commeth  as  neere  to  the  land  as  he  dare,  &c.  and 
maketh  his  claime,  this  should  be  sufficient,  albeit  he  be  not 
within  the  view. 

And  the  great  authoritie  of  the  booke  [*]  in  9  H.  4,  (being  by  [*]  9^.4-  6« 

the 

♦  p.  32,  not  in  L.  and  M.  or  Roh.  §    a  added   in   Z.    and  M.    and 

-f  Sfc.  added  iuL.  and  M.  and  Roh.  Roh. 

I  and  by  U)hat  time,  not  in  L.  and        ||  a— et,  L*  and  M.  and  Roh. 
M.  or  Roh. 

X3 
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the  wliole  couri)  is  not  against  this;  for  that  case  is  put  where 
there  is  no  such  feare,  as  here  our  author  11 


I  that  makes  the  contjnuall  claime,  ^  and  then  he  ["^5471 

that  iriakeB  the  continuall  claime  ought  to  bee  within  I     h      I 

the  view  of  the  land;  and  thereforetheauthorilie  oflhig 

booke,  as  it  is  coramonlj  conceived.  Is  not  against  the  opinion  of 

our  author  in  the  point  aforesaid.    But  then  it  ia  furtlier  ubjectedt 

that  tile  said  bookc  is  agaiust  anotlier  opinion  of  our  author  in 

this   Section,  viz,  that  where  tliere  is  no  feare,  &c.  hee  that 

•  1 1  H.  G.  31 ,     maketh  a  contiouall  claime  •  ought  to  go  to  the  land  or  to  parcel! 

«gr«tliwi'h  oiw  thereof  to  make  his  claime,  and  thereibre  in  tliat  case  he  cannot 

■ohotin    iin      make  a  claime  within  view  of  tlie  land.     To  tliis  it  ia  answered, 

^^u,  gg.        that  where  a  continual!  claime  shall  divest  any  estate  in  any  other 

Ant.  15,  person  in  any  lands  or  tenements,  there,  as  it  hath  bcenc  said, 

*"<■  '4S-)  ne  thai  maketh  the  claime  ought  to  enter  into  the  land,  or  some 

part  thereof,  according  to  the  opinion  of  our  author:  but  where 

the  clsinie  'n  not  to  devest  any  estate,  but  to  bring  him  that 

maketh  it  into  actual  possession,  (here  a  claime  wiilun  the  view 

sufficeth:  as  upon  a  distent,  the  heire  having  the  freehold  in  law 

may  clainie  land  within  the  view  to  bring  himaelfe  into  actual 

poBSCHion,  and  in  that  sense  ia  the  opinion  of  Hall  and  the  court 

Vid.  S«l.  177.   to  be  intended,     Et  tic  de  r-imlibus.     But  yet  the  entry  into 

8ome  parcell  in  the  name  of  the  resudue  is  the  surest  way  (l ). 


Seel.  422. 

A  ND  If  hit  advasary  who  occuptetk  the  land,  dietk  smed  in  fee,  or 
in  jet  taile,  within  the  yeare  and  a  day  after  suck  claime,  whereby 

the  Uinds  descend  to  hix  sonne  as  heirc  lo  him,  yet  may  hee  K/iich  miihn  the 
claime  enter  tipon  the  possession  of  the  heire,  J  ^c. 

VM  Sect  38'i      "  Vf^^^^^^  '**  yeare  and  a  day''     It  is  to  bee  obsened, 
4^6!    gH^-s.  ^^^  ^^  1'*^  '"  many  cases  nath  limited  a  yeare  and  n 

14  H.  4. 36.        day  to  be  a  legall  and  convenient  tijne  for  many  purposes.     As 
!  £3.37.  at  the  common  law,  upon  a  fine  or  finall  judgement  given  in  a, 

^rfi      '      '"'*  "'^  "g'l'i  "J'S  party  grieved  had  a  yeare  and  a  day  to  make 
Mirrar.op.a.  J  18.      Brittoo fol. 45.  b,  &  u6. 

tun 

X  Sfc.  not  in  L.  and  M.  or  Roh. 


(1)  Even  whereadodaration  in  ejectment  is  delivered,  though  the  defendftnt 
appears  to  it,  and  confoMes  lease,  entry  and  ouster,  yet,  to  avoid  a  fine,  there 
must  be  an  actual  entry.  This  was  very  solemnly  determined  in  the  kb^'s 
bench,  in  the  case  of  BerringKni  v.  Packhurstr  and  by  the  lords  on  appeal  in 
1758.  See  t  Stra.  1086.  4  Bro.  Par.  Caa.  353.  This  doctrine  has  since 
been  twice  expressly  recognized  ;— 6rst,  in  the  case  of  Gates  ex  dimiss,  Wigfell 
V.  Brydon,  3  Burr.  1895;  and  afterwards  in  the  ease  ofGoodrlght  v.  Cator, 
Doug.  460.  In  that  case,  lord  Mansfield  states  the  distinction  to  be,  that  where 
entry  is  necewtry  to  compete  the  landlord 's  title,  there,  the  confession  of  lease, 
entry,  and  ouster,  is  sufficient;  butUiat,  where  it  is  requisite  in  order  to  rebitt 
the  defendant's  title,  actual  entry  must  be  made.  The  latter  is  the  case  where 
a  fine  is  to  be  avoided [Note  198.] 
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hig  claime.  So  the  wife  or  heire  hath  a  yeap^  and  a  day  to  bring 
an  appeale  of  death.  If  a  villeine  remained  in  antient  demesne 
a  yeare  and  a  day,  he  is  privileged.  If  a  man  be  wounded  or 
poysoned,  &c.  and  dieth  thereof  within  the  yeare  and  the  day,  it 
is  felony.  By  the  antient  law  if  the  feoffee  of  a  disseisor  had  (Post.  262.  a.)  . 
continued  a  yeare  and  a  day,  the  entry  of  the  disseisee  for  his 
negligence  had  beene  taken  away.  Afler  judgement  given  in  a 
re^l  action,  the  plaintife  within  the  yeare  and  the  day  may  have 
a  habere  Jacias  seisinam,  and  in  an  action  of  debt,  &c.  a  capias^  (Ant  i3o.b) 
fieri  facias y  or  a  levari  Jacias.  A  protection  shall  be  allowed 
but  K>r  a  yeare  and  a  day,  and  no  longer,  and  in  many  other 
cases. 

But  this  time  of  a  yeare  and  a  day  in  case  of  continuall  claime  Vid.  Sect.  385.1. 
is,  since  our  author  wrote,  altered  by  the  said  statute  of  32  H.  8. 
ca.  33,  as  before  it  appeareth.  ^ 


^  Sect.  423. 


J)  U  T  in  this  case  after  the  yeare  and  the  day  that  such  claime  was  made^ 
if  the  father  then  died  seised  the  morrow  next  after  the  yeare  and  the 
day  J  or  any  other  day  after  (Mes  en  cest  cas  apres  Tan  et  le  jour  que 
tiel  claime  fuit  fait,  *  si  le  pere  donques  morust  seisi  ademaine  pro^ 
cheine  apres  I'an  et  le  jour,  ou  +  un  auter  jour  apres),  ^c.  then  cannot'* 
hee  which  made  the  claime  enter:  and  therefore  if  hee  which  made  the 
claime  tcill  be  sure  at  all  times  that  his  entrie  shall  not  be  taken  away  by 
such  discent,  8^c.  it  behoveth  him  that  within  the  yeare  and  the  day  aftit- 
the  first  claime  %  made^  to  make  another  claime  in  forme  aforesaid^  and^ 
within  the  yeare  and  the  day  after  the  second  claime  \\  made,  to  make  thi^, 
third  claime  in  the  same  manner,  and  within  the  yeare  and  the  day  afier^ 
the  third  claime  to  make  another  claime,  and  so  over,  that  is  to  say,  to 
make  a  claime  xcithin  everie  yeare  and  day  next  after  everie  claime  made, 
during  the  life  of  his  adversarie,  and  then  at  wnat  time  soever  his  ad^,, 
versarie  dieth  seised,  his  entrie  shall  not  be  taken  away  by  any  discerit. 
And  such  claime  in  such  mannern\ade  (Et  tiel  daime  eu  tiel  maner§ 
fait),  is  most  commonly  taken  and  named  Continmll  Qlaime  of  him  which 
THoketh  the  claime^  ^c. 

TT  is  to  be  observed,  that  the  yeare  and  the  day  shall  bee  Vid.  Sect.  385. 

accounted,  as  the  day  whereon  the  claime  was  made  shall  be  (Ant.  46.  b.) 
accounted  one :  as  for  example,  if  the  claime  were  made  2.  die 
MartU,  that  day  shall  be  accounted  for  one ;  for  LiHleton  saith  in 
the  Section  next  before  (afler  the  claime  made-)  and  then  the 
yeare  must  end  the  first  day  of  March,  and  the  day  after  is  the 
slDcond  day  of  March, 

See  for  tlie  computation  of  the  yeare,  de  anno  bisextili,  and  of 

the 

*   si  nul  auter   clayme  fuist  fait,         ||  nmde  not  in  L.  and  M.  or  Roh. 
added  in  L.  and  M.  and  Roh.  §  d'estre  added  in  L.  and  M.  and 

' '  a  added  in  L.  and  M,  and  Roh*        Roh, 
:  made  not  in  L«  and  M.  or  Roh. 

X4 


ionCnuaUClaiine.  L.3.C.7. 8.424,425. 


the  (lay   iiatumll   and  anificiall,  and  otlier  parts  of  the  yeate, 
Bnet.  fot.      [a]  Braclon,  [4]  Itrilturt,  and  [f]  I'/ela  excellent  luatU'r. 


Sect.  424. 

fiUT  yet  in  the  rase  aforesaid,  -where  hu  adcenarie  dietk  xcithin  the 

yeare  and  the  day  neit  ajler  the  •  claime,  thin  ii  m  law  a 
eontinuaU  elaimt,  iiuomiuk  as  his  advfrftirie  c^  ailhin  the  r2557| 
^are  and  ike  day  next  after  the  same  claime  dleth.  far  he  j_  fa,  J 
which  mudr  hit  iltiime  tieedelh  not  to  make  any  other  chime,  but 
at  what  time  he  wiil  nithiit  the  tame yeare  and  day,  (car  il  lie  btsoigne  a 
ccluy  que-  fist  son  cliiiinc  defaire  a&cua  auier  claiuic,  mcs  a  quel  tcinps 
que  il  -fvoil  deins  nicame  I'aii  ei  jour),  Sjc. 

ViJ.  Sect.  414.  This  is  eviileuL 


(va.stii.  Sert  42 1 

jfLSO,  if  the  adversarie  be  disseised  within  theyeare  and  the  day  afttr 

such  ttaime,  and  the  disseisor   thereof  dieth  seised  within  the  veare 

and  the  day,  /fc.  aurh  dying  seised  shall  nat  grieve  him  nhieh  maae  ike 

(Inime,  hut  Ihni  hr  m,n,  .■n/rr,  ^v.  for  :rh»snn'n-  li.r  /«■  ihni  ,licth 
seised  within  the  yeare  and  the  day  after  such  claim  made,  this  shall  not 
hurt  him  that  made  the  claime,  hat  that  he  may  enter,  S;c.  albeit  there 
were  many  dyings  seised,  and  many  discents  uithin  the  same  yeare  and 


"pjERE  it  appearerh,  that  the  contimiall  clHime  doth  not  only 
extend  to  the  first  disseisor,  in  wliosu  possession  it  was  made, 
but  to  any  other  disseisor  that  dioth  seised  within  the  yeare  and 
day  after  the  continuall  claime  made.  And  whereas  our  author 
speaketh  oi' a  second  disseisor,  &c.  herein  is  likewise  iniplyed  not 
only  abators  and  intrudors,  but  the  feoffees  or  donees  of  the 
disseisors,  abators,  or  intrudors,  and  any  other  fuoffue  or  donee 
immediate  or  mediate,  dying  seised  within  the  yeare  and  day,  of 
such  continuall  claime  made. 

Sect. 

*  first  added  is  L.  and  M.  and  Boh.       f  voit  not  in  L.  and  M.  or  Roh, 


L.3.  C.7.  S.426-7-8.      Of  Continuall  Claime.      [256.a. 


Sect.  426. 

A  It  S  Of   if  a  man  he  disseised^  and  the  disseisor  dieth  seised  within 
•*^  the  yeare  and  day  next  after  the  disseisin  madey  whereby  the 

t256n  ^^^^^'^^^^^  descend  to  his  heire^  in  this  qcJ*  case  the  entrie  of  the 
^  J  disseisee  is  taken  away^  for  the  yeare  and  day  which  should  aid 
the  disseisee  in  such  case  *,  shall  not  bee  taken  from  the  time  of 
title  of  entrie  accrued  unto  him,  but  only  from  the  time  of  the  claime  mm 
hy  him  in  manner  aforesaid.  And  for  this  cause  it  shall  be  good  for  such 
Msseisee  to  make  his  claime  f  in  as  short  time  as  he  can  after  the  dn^ 
seisin,  i^c.    . 

npHIS  in  case  of  a  dupelsor  is  now  holpen  by  the  statute  made  31 H.  8.  cap-M. 
since  Littleton  wrote,  as  hath  beene  said ;  for  if  the  disseisor  Vide  Sect.  3K> 
die  seised  within  five  yeares  after  the  disseisin,  though  there  be  no  ^** 
continuall  claime  made,  it  shall  not  take  away  the  entry  of  the  ^     '  ^29*^) 
disseisee,  but  after  the  five  yeares  there  must  be  such  continuall 
claime  as  was  at  the  common  law :  but  that  statute  extendeth  not 
to  any  feofiee  or  donee  of  the  disseisor  immediate  or  mediate^  but 
they  remaine  still  at  the  common  law,  as  hath  beene  said. 


Sect  427- 

Also,  if  such  disseisor  occupieth  the  lands  fortie  yeares,  or  more 
yeares  (item  si  tiel  disseisor  occupia  la  terre  per  xl.  ans,  ou  per 
j:plusor3  ans),  without  any  claime  made  by  the  Msseisee,  8fc.  %and  the 
disseisee  a  little  befofle  the  death  of  the  disseisor  makes  a  claime  in  tike 
forme  aforesaid,  if  so  itfortuneth  that  within  the  yeare  and  the  day  after 
such  claime  the  disseisor  die,  S^c.  the  entrie  of  the  disseisee  is  congeaole,  Sfc* 
Ajid  therefore  it  shall  bee  good  for  such  a  man  which  hath  not  made 
cJqime,  and  which  hath  good  title  of  entrie  ||,  when  he  heareth  that  his 
adversarie  lieth  languishing,  to  make  his  claime^  8fc. 

npHIS  is  evident  enough,  and  in  respect  of  that  which  hath 
beene  said,  needeth  not  to  be  explained.  , 


Sect.  428. 

ALSO,  as  it  is  said  in  the  cases  put,  where  a  man  hath  title  of  entrie  by 
'^  cause  of  a  disseisin,  i^c.  the  same  law  is  where  a  man  hath  right  to 
enter  by  cause  of  another  title,  S^c* 

HERE 

*  Sfc.  added  in  L.  and  M.  f  and  not  in  L.  and  M. 

t  Sfc.  added  in  L.  and  M.  ||  Sfc*  added  in  L.  and  M. 

t  plus  added  in  Z.  and  M. 


u 


56.b.2o7.aO  Of  ContinnallCIaime.  L.3.C.7.  S.429, 

JT  ERE  title  U  taken  in  Iiiii  large  sense  to  include  a  right. 


,43? 


"  Another  titU,  c?-  ^c."     Here  ie  implyed  abators  or  ["256^1 

intruders,  and  not  only  their  disselaors,  but  tlie  feoffees  I  ~l     '  ] 

or  donees  of  disseisors,  abators,  or  intruders,  or  any  '-"--' 
othar  ao  long  aa  the  entrie  is  congeablc. 


Sect.  429. 


j^LSO,  of  the  said  fortsatjing  (de  lea  dits  •  presidents)  thou  mayst 
know  {my  tonne)  (ro  thirigf.  One  «,  wkert  a  man  hath  title  to  enter 
upon  a  tenant  in  taile.  if  he  maketh  such  a  rlaime  la  the  land,  then  is  thr 
estate  taile  defeated,  for  this  claime  is  at  an  entrie  made  Ay  Aim,  and  is  of 
t/ie  tame  rjjert  in  law  as  if  he  had  bin  upon  the  same  lenernent^,  and  had 
tntred  into  the  same,  as  before  m  said,  f  -^"d  then  rehtn  (he  tenant  in 
taile  immediattly  after  tuck  claime  continue  his  occupation  in  the  landu, 
this  is  a  disseisin  made  of  the  same  tenements  to  hm  rrhick  made  suth 
claime,  and  so  by  consequent,  the  tenant  then  hath  a  fee  simple. 

"  Presidcttts."     This  should  be  precedents,  and  so  is  the  ori- 
ginaU,  and  tliia  i^reeth  -vritJi  the  right  sense  of  Littleton. 
(Ani.  933.)  And  here  it  appearetli,  that  r  continuall  claime,  which  is  aa 

entrie  in  law,  i£  as  strong  an  an  entrie  in  deed. 

Vide  Sect.  650,        "  Title  io  enter."     Here  litle  to  enter  is  token  in  the  largo 
«nd  Bfio,  4it.       ^^g^.  fur  right  of  entrie. 


Sect.  430. 

T^HE  aecond  thing  is,  that  at  often  at  he  whicX  hath  right  of  entrie 
maketh  such  cUume,  %  and  this  itotwithstanding  his  adversary  continue 
his  occupation,  ^  so  often  the  adversary  doth  wrong  and  disseisin 
to  him  which  made  the  claime.  g^  And  for  this  cause  so  often  rgSTil 
may  he  which  makes  the  same  claime  {({\iemt^m.eamG\eriiinie)  [_  a.  J 
for  every  such  wrong  and  disseisin  done  tmto  him,  have  a  writ  of 
tretpasse,  4-  Quaxe  clausum  fregit,  kc.  and  recover  his  dammages,  S^c- 

TT  E  R  E  B  Y  also  it  appeareth,  that  an  eDtrie  in  law  is  equiva- 
lent to  an  entry  m  deed. 

"  Have  a  xorit  qf  trestpaste,  quare  clausum  fregit,  and  recover 

his 

*  dites  precedents  L-  and  M.  nor  in  MSS.  before  mentioned.      It 

f  And  not  in  L,  and  M.  or  Roh.  may  be  here  observed,  that  the  older 

X  and  ihis-^Sfc.  L.,  and  ti.aadRcAi.  copieaof  Littleton  are  not  divided  iats 

§  ^c.  added  in  L.  and  M.  and  Roh.  Sections,  which  seem  to  have  been  first 

H  mesroe  not  in  L.  and  M.  or  Roh.  injudiciously  marked  by  West  in  the 

\  Quare  clausum  fregit,  S^c.    and  edition  1583,  though  his  divisions  have 

recaoer  his  damnuiget,  Sfcorhe  may  have  been  since  retainea  for  the  convenience 

a  writ,  (the  bpgimiing  of  (he  next  of  citation. 

Section)   not  in  L.  and  M.  or  Roh. 


L.  3.  C.  7.  Sect.  431.     Of  Continuall  Claime.       [357.  a; 

his  dammages'*    The  disseisee  shall  have  an  action  of  trespasse  (*  BoU.  Abr. 

against  the  disseisor,  and  recover  his  damniages  for  tlie  first  entry  ^S^'  *  ^P'  9®- 

without  any  regresse,  but  after  regresse  he  may  have  an  action  ^  iTI^il 

of  trespasse  with  a  continuandoy  and  recover  as  well  for  all  the  38IiG.  97.) 
meane  occupation  as  for  the  first  entry.     And  here  note,  that 
Littleton  doth  here  include  costs  within  dammages. 


Sect.  431. 


fyji  he  may  have  a  writ  upon  the  statute  of  R.  2.  maie  in  the  Jifih 
yeare  of  his  reigne,  supposing  by  his  writ  thiU  his  adversarie  had 
entred  into  the  lands  orX  tenements  of  him  that  made  the  claime,  where 
his  entry  was  not  given  by  the  law,  6^c.  and  by  this  action  he  shall  recover 
his  dammagesy  ifc.  And  if  the  case  were  such,  that  the  adversarie  occupied 
the  tenements  with  force  and  armes,  or  with  a  multitude  of  people  at  the 
time  of  such  claime,  8fc.\\  immediately  after  the  same  claime  may  hee^ 
which  made  the  claim  for  every  such  act  have  a  writ  of  forcible  entry,  and 
shall  recover  his  treble  dammages,  8^c.  (1) 

THIS 

i  or — and,  L.  and  M.  and  Roh.  ||  immediately  after  the  same  daime'^ 

then,  L.  and  M.  and  Roh. 


( 1 )  Perhaps  this  passage  is  not  quite  accurate.  Till  the  reign  of  Richard  II. 
the  {MBLTty  disseised,  if  his  attempt  were  made  soon  after  the  disseisin,  might 
recover  his  possession  by  force ;  but,  by  a  statute  passed  in  the  fifth  year  of 
that  reign,  it  was  enacted,  that  none,  from  thencefoith,  should  make  any 
entry  into  lands  and  tenements,  but  in  cases  where  entry  was  given  by  toe 
law ;  and  in  that  case,  not  with  a  strong  hand,  or  with  a  multitude  of  people, 
but  only  in  a  peaceable  and  easy  manner ;  and  that  persons  convicted  of  doine 
the  contrary  snould  be  punished  by  imprisonment,  to  be  ransomed  at  the  king^ 
pleasure.  By  a  statute  passed  in  the  fifteenth  year  of  the  same  reign,  it  was 
enacted,  that,  upon  complaint  of  any  such  forcible  entries,  to  the  justices  of 
peace,  they  should  take  sufficient  power  of  the  county,  and  go  to  the  plaee^ 
where  such  force  was  made ;  ana,  if  they  found  any  that  held  such  place 
forcibly,  after  such  entry  made,  they  should  be  taken  and  put  into  the  next 
gaol,  diere  to  abide  convict  by  the  record  of  the  same  justices,  until  they  had 
made  fine  and  ransom  to  the  king.  By  this  it  appears,  that  Littleton  is  equally 
wrong  in  his  account  of  the  punishment  inflicted  by  that  statute,  and  the 
ofifimce  it  intended  to  correct.  These  statutes  of  the  reign  of  Richard  II.  have 
been  confirmed,  explained,  and  in  some  respects  extended  by  the  stat.  4  H.  4. 
ch.  8.  8  H.  6.  ch.  9.  23  H.  8.  ch.  14.  31  £liz.  ch.  1 1,  and  21  Jac.  1.  ch.  15. 
See  Bum's  Just.  vol.  IL  181.  It  should  be  observed,  that,  in  case  an  actieo  ii. 
brought  on  these  statutes,  if  the  defendant  make  himself  a  title,  which  is  fouMl 
for  him,  he  shall  be  dismissed  without  any  enquiry  concerning  the  force ;  for 
howsoever  he  may  be  punishable  at  the  king's  suit,  for  doing  what  is  prohibited 
by  statute,  as  a  contemner  of  the  laws  and  disturber  of  the  peace,  yet  he  ahaU 
not  be  liable  to  pay  any  damages  for  it  to  the  plaintiff,  whose  injustice  ge^e 
him  the  provocation  in  that  manner  to  right  himself.  See  1  Haw.  141.  3  Burr. 
1698.  1731.— [Note  199.] 


^^te?- 


,a.257.1>.]  OfCominuallClaime.  L.3.C.7.Sect.43I. 

OOoct-Plrgfli.)  npinS  is  tlieBtnlutcofs  J?.  3.  rnn.  7. 

3TH.e.35,  •* 

3*H.6,30.      I3H,7.I6.      10II.B.14.     ^  E.  4.  i8.     aiE,4,4.74.      13  E.  a.  3. 

fl?  Am. 64,     38  All. 9.     44  K.  3.  so.     10  H.  7.  37.    Kcvlwiv  1, L.     fi  R a.  cwi.  7. 

"  flj/  /Aw  artion  hr  ihiB  nvovtr  hit  dammaga," 

TliiB  is  to  he  uiidt-ntouil,  tltat  he  shall  recovtr  dammagei  for 

the  tlr^l  lorcJoiu  entry,  but  not  fur  the  nicanc  profits  in  this 

ft  R  4. 14  *•■        action,  though  he  made  a  regretse.     And  here  note,  that  also  he 

'tsil-!*'^         libnll  recover  his  coats  of  euit,  txprnsa:  litis,  wliich  Lilllelon  doth 

■"'    ■*'       include  H-ttiiin  thi-se  word*  (damniugea,  Ac.) 


(fl  Init.  189,  "  liammagu."     Damna  in  the  common  law  hath  a  Epedo]] 

i^t-  SM>  i".  nigiiificatiiin  for  tJie  recompencc  that  is  given  by  the  jury  to  the 

itft'^  '  '*'  p'"'"^'*'^  <"■  defeudttDl  (A),  for  the  wrong  the  deibadiurt  hath  done 

iiRti..56.)  un»hira{a). 


Uili^f] 


"  Muititiitie.''     One  or  more  may  coimnit  a  force,  three  or 

,^^'-'       more  may  commit  aii  tuiluwfull  assembly,  a  riot  or  a  rout.     A 

{SMitM.  multitude  here  spoken  of  (as  «ome  have  Kaid)  must  be  len  or 

xQco.  t.  c  4.)     niore.    Mattitudinctn  decem/aciunl.     And  so  (say  they)  it  is  said 

de  gregc  hnminiiitt.     But  I  could  never  read  it  restrained  by  the 

common  law  to  any  certainc  number,  but  left  to  the  discretfoa 

of  the  judges  (3). 

8 IL  6.  cap.  g.         "  A  uirit  offorcibU  entry,  and  skoR  recover  his  freble 
'%* 'B'  J*'      damimges."    Inis  writ  (CJ-  is  gronnded  upon  rfie  statute  P^WT 
fi  E. ♦! \i.\>.     "'' ^  '^-  <'■  ^^ ''^  ^^^  "'^'■^  <"i^  eotrelh  with  force,  I     h    J 
•  B.7.  la-b.      Ot  where  he  entreth  peaceably  and  detaineth  it  with  ' 

mB.  5. 37-         force,  or  where  he  entreth  by  force  and  dctaiaelh  it  by  foree. 
«^.  C.  And  in  this  action  without  any  regresse  the  plaiutife  shall  recover 

09??'" 57         "■■''''c  (larnmagcs,  as  well  for  the  mcnne  occupation  as  for  the 
X  iV. ii  343. a.    '■'■'''  entry  by  Ibrcc  of  the  statute.     And  allitit  ho  shall  recover 
(a  Cm.  17-  ig-    3'-  MB-  "Sl-     '99-  OM-  633.  639.     I  Roil.  Rep.  406.    Si.!,  97.  149. 
HojrisS.     iCro.661.    alnit.sBfl.     4lnst.  i7e.c.is.     1  Uo.3a7.)    (15R.3.C.3. 
8IL6.  eg.    33 H.  8.c  15.    31  £1.  c  11.    ai  Jac.  c  13.) 

treble 

aaU,   iatlead   of  dcmandaBt. 


'  (9)  Some  observations  on  the  progress  of  our  law,  with  respect  to  damages, 
coats,  and  mesne  profits,  are  to  be  found  in  note  1.  fol.  355.  b. 

(3)  By  the  common  law  there  must  be  three  persons  at  least  to  constitute  a. 
riot.  By  the  1  Geo.  1 .  c.  5,  twelve  persona  at  least  must  be  unlawfully  assem- 
bled,  to  be  within  that  act.  By  the  13  Car.  3.  at.  1.  c.  1,  not  more  than 
tmenty  names  are  to  be  signed  to  a  petition  to  the  bing,  or  either  house  of 
parliament,  for  any  alteration  of  matters  established  by  law  in  church  or  state; 
and  no  petition  is  to  be  delivered  by  a  company  oi  more  than  ten  persons. 
By  the  bill  of  rights,  or  declaration  delivered  by  the  lords  and  commons  to 
ttie  prince  and  princess  of  Orange,  Feb.  13,  1688,  and  afterwards  enacted  ia 
parliament,  when  they  became  king  and  queen,  tlie  fifth  article  is,  "  Tliat  it  i« 
"  the  right  of  the  subjects  to  petition  the  king,  and  that  all  commitments  aiul 
"  prosecutions  for  such  petitioning  are  illegal."  Sir  William  Blackstone  ex- 
presaly  says,  that  the  right  of  the  aubject  to  petition,  as  declared  by  this  statute, 
u  under  the  regulations  of  the  13  Car.  3.  But  a  question  may  be  made,  whe- 
ther the  declaration  contained  in  the  bill  of  rights  was  not,  in  this  particalar,.a 
repeal  of  the  13  Car.  3.— [Note  aoo.] 


L.3- €.7- Sect.  432^3.   Of  Continuall  Claime.   [257.  b: 

treble  damraages,   yet  shall  he  recover  costs  which  shall  be 
trebled  also. 

One  may  commit  a  forcible  entry,  as  hath  becne  said,  in  re^ 
spect  of  the  armour  or  weapons  which  he  hath  that  are  not 
usually  borne,  or  if  he  doe  use  violence,  and  threats  to  the 
terrour  of  another.  And  if  three  or  foure  goe  to  make  a  forcible 
entry,  albeit  one  alone  use  the  violence,  all  are  guilty  of  force. 
If  ^e  master  commeth  with  a  greater  number  of  servants  than 
usually  attend  on  him  it  is  a  forcible  entrie. 

It  is  to  be  understood,  that  there  is  a  force  implied  in  law,  as 
every  trespasse  and  rescous  and  disseisin  implieth  a  force,  and  is 
fd  et  armis ;  and  there  is  an  actuall  force,  as  with  weapons, 
number  of  persons,  &c,  and  when  an  entry  is  made  with  such 
actuall  force  an  action  doth  He  upon  the  same  statute  (i).  See  loH.  7.  iti  . 
before  more  of  force  and  armes,  Sect*  240.  33  H.  6. 30, 


Sect.  432. 

yj  LSO,  it  is  to  be  seen^  (Item  *,  il  est  a  veier),  if  the  servant  of  a 
man  who  hath  title  to  enter,  may  by  the  commandement  of  hii  matter 
make  continuall  claime  for  his  master  or  not. 

This  needeth  no  explication. 


Sect.  433.f 

yd  ND  it  seemeth  that  in  some  cases  he  may  doe  this  :  for  if  he  by  his 
commandement  commeth  to  any  parcell  of  the  land,  and  there  maketh 
claime,  &;c,  in  the  name  of  his  master,  this  claime  is  good  enough  for  his 
fnaster,  for  that  he  doth  all  that  which  his  master  should  for  ought  to  do 
in  such  case,  8^c.  J  ^Iso  if  the  master  saith  to  his  servant,  that  he  dares 
not  come  to  the  land,  nor  to  any  parcell  of  it,  to  make  his  claime,  S^c. 
and  that  he  dare  approch  no  neerer  to  the  land  than  to  such  a  place  called 
Dale,  and  command  his  servant  to  go  to  the  same  place  oj  Dale,  and 
there  make  a  claime  for  him,  S^c.  if  the  servant  doth  this,  %c.  this  also 

seemeth 

*  il— icy,  L,  and  M.  and  Roh.  M.  or  Rob. 

f  or  ought  to  do — not  in  L.   and        J  Also  not  in  L.  and  M.  or  Roh. 


(1)  The  21  Ja.  1.  c.  15,  provides  a  remedy  for  lessees  for  years.  Tenants 
by  copy  of  court  roll,  guardians  in  chivalry,  tenants  by  elegit,  statute  mer- 
chant, or  statute  staple,  if  they  be  ousted  by  force,  or  withheld  by  force  out 
of  their  lands  or  tenements.  Till  then,  if  a  man  entered  by  force  on  a  copy* 
holder,  the  lord,  as  the  freehold  and  inheritance  were  supposed  to  be  in  him, 
might  bring  against  the  person  entering,  a  writ  of  forcible  entry,  or  might 
in£ct  him.  Upon  restitution  to  the  lord,  the  copyholder  might  enter.—- 
[Note  201.] 


w 


Continuall  Claime.     L.3.  C.7.  Seel,  434. 

seemetk  a  good  chime  for  his  mailer,   an  if  his  master  were 
f^  llttre.  ill  ilia  proper  penon  (sicoiiie  boh  inasier  la  fuit  en*    rgjfiTl 
proper  pcreonf,  /or  (hnt  the  %trvant  did  ull  that  uhith  hit  master     [_  a,  _I 
duril  and  ought  to  do  by  the  law  in  such  a  case,  ^-c. 

II  E  R  E  it  appearetli  that  where  the  servant  doth  all  that  vhich 

he  U  coinmanded,  and  which  his  master  ought  to  doe,  there 

it  is  as  Eiufficient  as  if  his  niaater  did  it  hinuelfe ;  for  the  rule  is, 

Qui  per  alitaajacit,  per  seipsumjacere  videltir. 

1 K.  3, 6g.  a.  b.  "  Bif  commandtrment."     If  an  infant  or  any  man  of  full  age 

^  ^  3'  have  any  right  of  eutrie  into  any  lands,  any  stranger  in  the  name 

«  E^  "it  ^"^  '"  ^'"■'  "'^  **'  ''^^  '"fant  or  man  of  full  age  may  enter  into  the 

Biiete  569!  lands,  and  this  regularly  shall  vest  the  lands  in  them  without  any 

aeG.3.6i,  com  man  dement,  precedent,  or  agreement  sub8«<]UL>DL     [']  But 

perTborp.  if  g  disseisor  levy  a  fine,  with  proclamation  according  to  the 

11  Aw,  p,  II.  gtutute,  an  estraoger  without  a  coramandement  precedent,  or  an 

wH'Via.i.  agreement  sub»ei^uent  within  the  five  yeares  cannot  enter  in  the 

31 II.  R.  [it  name  of  the  disaewee  to  avoid  the  fine.     And  that  resolution  was 

enir.  Coag,  et  grounded  upon  the  construction  of  the  Btatule  of  4  H.  7.  cap.  34. 

lit,  F«ojifier  Bm  ^,  absent  snhsequeut  within  the  five  yeares  should  be  suffi- 

f^LiPo'fii,  •='^"'-     Oinnis  cnim  ralihabitio  retrotrahHar,  et  mandato  atptipa- 

iW.  a.  ilieLa'rd  ratvr,  as  hath  beene  said. 

"  Alio  if  the  master  aailh  to  his  nervant,  that  he  dares  not,  Sfc," 
Here  it  appeareth,  that  where  the  servant  pursueth  the  com- 
mandemeot  of  his  master,  and  doth  all  that  which  his  noaster 
durst  and  ought  to  doe  by  the  law,  this  is  sufficient.  And 
although  the  master  feareth  more  than  the  servant,  or  admit  that 
the  servant  hath  no  feare  at  all,  yet  if  lie  goeth  as  farre  as  his 
muster  durst,  and  as  he  commanded,  it  is  sufficient.  And  this 
is  implyed  in  this  Section. 


Sect.  434. 


jdLSO,  if  a  man  be  so  languishing,  or  so  decrepite,  that  he  cannot 

by  any  meattes  come  to  the  land,  nor  to  any  +  parceli  of  it,  or  if  there 

bee  a  recline,  which  may  not  btf  reason  of  his  order  goe  out  of  his  house  J, 

if  such  manner  of  person  (si  tiel  oianer  ]|  de  person)  command  his  servant 


$0  goe  and  make  claime  for  him,  and  such  servant  dare  not  goe  to  the 
hifid,  nor  to  any  parceli  of  it  (el  tiel  servant  ne  osast  aler  a  le  terre,  ^ne 
a  ascun  parcel  de  ceo),  for  doubt  of  beating,  mayhem,  or  death,  U^c. 
aiid  for  this  cause  the  servant  commeth  as  nere  to  the  land  as  he  dareth 
for  such  doubt  (pur  tiel  +  doubt),  and  maketh  ••  the  claime,  S(c.  for  his 
master,  it  seemeth  that  such  claime  for  his  master  is  strong  enough,  and 
good  in  law.  For  otherwise  his  master  should  bee  in  a  very  great  mis- 
cMefe ;  for  it  may  well  be  that  such  person  tshich  is  sicke,  decrepit,  or 

recltue, 

•  son  added  in  L.  and  M.  and  Roh.         %  S;c.  not  in  L.  and  M.  or  lUA. 
f  parceli  not  in  L.  and  M.  or  Roh.        4-  doubt>-^TOur,  in  L.  and  M.  and 

i  Sfc.  added  in  L.  and  M.  and  R(^.  Roh. 

II  de  not  in  L.  and  M.  **  the-^-mt^,  in  L>  and  M.  txA  Boh. 

5  ne—oa,  L.  and  M.  and  R^h. 


L.3.C.7.  Sect. 434.  Of  Continuall  Clairae.  [258.a.258.b. 

rechise,  cannot  Jinde  any  servant  which  dare  go  to  the  land,  or  to  any  par  cell 
of  it  (que  osast  aler  a  la  terre,  nef  ascun  parcel  de  eel),  to  make  the 
claimefor  him,  S^c. 

X>£GULARLY  it  is  true,  that  where  a  man  doth  lesse  than  (Ant. 53. a.) 

'       the  commandement  or  authority  committed  unto  him,  there 

(the  commandement  or  authority  being  not  pursued)  the  act  is 

void.    And  where  a  man  doth  that  which  he  is  authorised  to  doe 

and  more,  there  it  is  good  for  that  which  is  warranted,  and  void  (Hob.  154.) 

for  the  rest ;  yet  botS  these  rules  have  divers  exceptions  and  (*  ^o*  ^89.) 

limitations  (i). 

For  the  first,  Littleton  here  putteth  the  case  where  a  servant 
doth  lesse  than  he  is  commanded,  and  yet  it  sufficeth,  for  that 
Impotentia  excusat  legem ;  for  seeing  the  master  cannot,  and  the 
servant  dare  not,  enter  into  the  land,  it  sufficeth  that  he  come 
as  neere  to  the  land  as  he  dare. 

If  a  man  makes  a  letter  of  attorney  to  deliver  seisin  to  LS*  11 11.4.3. 
upon  condition,  and  the  attorney  delivereth  it  absolute,  this  is  taAsi.S4. 
void :  and  so  some  hold  if  the  warrant  be  absolute,  and  /p^?'^V 

[25871  ^®  delivereth  (j;^  seisin  upon  condition,  the  liverie  is  Mo'aioO   ' 
b    J  void.  See' before  Sect. 

'     *  419. 

«  For  doubt  of  beatings  mayhem,  or  death:'    See  the  Second  ^^'*-  ^^^ 
Part  of  the  Institutes,  W'.  2.  cap.  49,  a  diversity  betweene  the  (^^^^48-^» 
making  of  an  entry  or  a  claime,  and  the  avoydance  of  an  act 
or  deed. 

^^  Otherwise  his  master  should  be  in  a  isery  great  mtschiefe^* 
Argumentum  ab  inconvenienti  est  validum  in  lege,  ouia  lex  non 
permittit  ali^uod  inconveniens.  And  as  hath  beene  onen  observed 
before,  Nihd  quod  est  inconveniens  est  licitum* 

<<  Recluse  "  Reclususy  Heremita,  sen  Anchorita,  so  called  by  the  46  £.  3. 
order  of  his  religion ;   he  is  so  mured  or  shut  up,  qubd  solus  Petition  18. 
seniper  sity  et  in  ctausur^  sud  sedet ;  and  can  never  come  out  of  his  ^  5*    «  V 
place.     Seorsim  enim  et  extra  conversationem  civilem  hocprofes*  30.  a. 
sionis  2enus  semper  habitat.     Note  here,  albeit  the  recluse  or 
anchorite  be  shut  up  himselfe,  so  as  he  by  his  order  is  not  to 
come  out  in  person,  yet  to  avoid  a  discent  he  must  command  one 
to  make  claime,  and  such  a  recluse  shall  always  appeare  by 
attorney  in  such  cases  where  others  must  appeare  in  proper  per- 
son.   Impotentia  enim  excusam  legem* 

Sect. 

f  a  added  in  L,  and  M.  and  Roh. 


( 1 )  Where  there  is  a  complete  execution  of  a  power,  and  something,  ex 
abundanti,  added,  which  is  improper,  there  the  execution  shall  be  eood,  and 
only  the  excess  void ;  but  where  there  is  not  a  complete  execution  of  a  power, 
or  where  the  boundaries  between  the  excess  and  execution  are  not  distinguish- 
able, it  will  be  bad.  See  Alexander  v.  Alexander,  2  Vez.  sen.  644.  On  this 
doctrine,  the  reader  may  always  be  safely  referred  to  mr.  Sugden's  treatise 
on  that  abstruse  and  important  subject. — [Note  202.] 


258.b.259.a.]  OfContinuallCIairae.  L.3.C.7.S.435,43ft' 


Sect.  435. 

J3  U  T  if  the  master  of  such  servant  bee  in  good  health,  and  can  and  Hare 
weligoc  to  the  lands,  or  to  parcell  of  it,  to  make  liis  claime,  ifc.  if  iuch 
matter  command  hit  trrvani  to  goe  to  ant/  parcell  of  the  land  to  make  claime 


for  him,  [|  and  tchen  the  servant  is  in  going  to  doe  the  coaimandtment  of  his 
master  (A),  he  hearelh  bi/  the  say  sueh  things  as  he  dare  not  come  to  any 
farceU  of  the  land  to  make  the  clnime  for  his  master,  am!  therefore  hie. 


comme/h  as  neere  to  the  land  as  he  dare  for  danbt  of  death,  and  there 
maketh  claime  for  his  master,  and  in  the  name  of  his  master,  &ic.  it  seemeth 
that  the  doubt  in  law  in  nach  case  shall  be,  wliether  inch  claime 
thall  availe  his  master  ccj"  or  not,for  that  the  servant  did  not  all  r259.~] 
that  which  bis  master  at  the  time  of  his  cammandement  durst  I  a.  J 
have  done,  ijc.    Qusai-c. 

toH«P-7B)       'pHlS  continual!  claime  is  voi<l,  for  that  the  servant  doth  losse 
than  that  which  is  c-xprcasely  commanded,  and  there  is  no 
impotencie  or  fcurc  hi  tlie  cnaster. 
(A)"  ii  (n  («tnf ,  J|f ."  Tiiitii  hnl  C^'i  tramlaiUn,  and  reudirs  tiUrallii  the  tat,  "at  eatdMOt," 


Sect.  436. 

j^  LSO,  some  have  said,  that  wltere  a  man  is  in  prison  and  is  disseiied, 

and  the  dlxsei-wr  dielh  seised  during  the  lime  t/iot  the  dis'dsce  is  in 
prison,  whereby  the  tenements  descend  to  the  heire  of  lite  disseisor,  they  have 
said,  that  this  shall  not  hart  the  disseisee  tehich  is  in  prison,  but  that  he 
teell  may  enter,  notwithstanding  such  a  discent,  because  hee  could  not 
make  continuall  claime  when  he  teas  in  prison. 

(1.R0II.  Abr.  «  INHERE  a  man  is  in  prison  and  is  disseised."     For  if  hee  bee 

Q  H  7  54.  disseised  when  he  is  at  large,  and  the  discent  is  cast  during 

PI  ^'^,  gSQ  the   time  of  his  imprisonment,    this   diicent   shall  binde  him. 

Braeton.  lib.  5,  Excusatur  autem  ^nis  qulid  clameum  suam  non  apposaerit,  si  tern- 

fol.  436.  pore  litigii  in  pnsona  dctentus  Jtterit,  ila  quud  venire  nnn  poisit, 

*''■"""■  w«  iriitlcre,  quia  nulli  vertitur  in  dubium,  et  ubi  eadein  ratio  el  idem 

f  lei*  lil>  6  J^^  ""'''  ^^^  vidctur  quod  eicusari  debet  quis  si  per  \xim  majorcm, 

csp.  sa,53,'&  vel  per  Jraudem,  extra  prisotiam   detetitus  Jaeril,    ila  quod  jienire 

lib.e,c«p.  7,i  non  possit  ncc  mittere,  dum  tnmen  hoc  per  certa  Judicia  probari 

M-  polerit. 

"  Becatme  hee  coidd  not  make  continuall  claime  uheji  he  foas  in 
prison.''     Here  is  to  bee  observed  by  the  authority  of  Litllefon, 
that  he  is  not  enforced  in  this  ease  by  law  to  doe  it  by  his  servant 
or  any  other  by  his  warrant  or  conimandcment,  for  things  done 
by  deputie  arc  seldome  well  done,  but  everie  man  will  see  his 
I".  Coo-  360.     ownc  businesse   most  effectually  speeded  and  performed :  and 
inStowdBCTie.  that  It  may  be  once  spoken  for-all,  the  reason  that  a  man  impri- 
soned 
II  Sfc.  added  in  L.  and  M.  and  Roh. 
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•ened  ^aH  not  be  bound  in  this  and  the  like  cases  is,  for  that  by 
the  intendment  of  law  he  ts  kept  (as  it  is  presumed  in  law)  with- 
out intelligence  of  things  abroaa,  and  also  Uiat  he  hath  not  libertie 
to  goe  at  lar^e  to  make  entrie  or  claime,  or  seeke  couDsell.  And 
«•  note  a  dirersitie  between  a  reduse  who  might  have  intelli- 
•gence,  and  a  man  in  prison. 


*  Sect.  437. 

^UTthe  opinion  of  all  the  justicesi  p,  1 1  H.  7,  teas,  thai  if  the  disseiiir^ 
bee  before  the  imprisonment,  although  the  djfing  seised  oe  he  being  in 
the  prison,  his  entrie  ts  taken  away. 

T^HIS  is  of  a  new  addition,  and  mistaken,  for  there  is  no  such 
opinion,  p.  1 1  H.  7.  but  it  is,  9  H.  7,  foL  24.  b. 


^^ND  also,  if  hee  tvhicli  is  in  prison  be  outlawed  in  an  action  of  debt  or 
trespasse,  or  in  an  appeale  of  robberie,  S^c.  hee  shall  reverse  thie 
outlawry  pronounced  against  him  (il  reversera  tiel  utlagarie  §  eovers  luy 
pronouDce),  4rc. 


and  so  it  would  bee  amended:  for  outlawries  may  bee  ii'^epfsT 

(3  Roll.  Abr.  803,  804.  3  Inst.  665.  1  Leo.  as.  186.)  Mirror  cap.  3.  BrittoQM.su 
Fleta  lib.  1,  cap.  98,  Ac  lib.  s,  cap.  59.  Bractoa  lib.  a',  a  £.  4.  1.  4  £.  4.  10. 
91  £.  4. 73.  1 1  H.  7. 5.  91  H.  6. 50.  0  H.  4.  3.  SI  U.  6.  Utbry  3O.  7  U.  &  17. 
91  £.  4  .88.  99  £.  4.  37.  18  £.  3.  Viilenage  47.  91  £.  4-  37*  33  H.  d.  45, 46^ 
44  E.  3.  VHleine  41.  4  H.  4.  19.  1 1  H.  4.  34.  3  ElU.  Dyer  191.  s  ETu.  176. 
5  Elic  ibid.  993.  19  H.  6.  9.  8  H.  6.  37.  37  H.  6.  19.  (Doc  PU.  930.  3oa> 
<A.nt.  948.  b.  8  A  4.  7.  91  H.  7.13.  10  H.  6.  58.  90  R  6.  so.  ai  H.  6.55* 
99H.  6.  18.  39  H.  6.1.  33H.  6.  &1.44.  38  H.  6.  33.  91  £.4.  94.  91  U.  7.33. 
5  H.  7.  1.  13  H.  6.  8.  11  U.  6.  67.  19.  1  £.  4.  a.  97  H.  8.  9.  38  Am.  pi  17*. 
Vide  Sect.  439. 

reversed 

§  per  brief  d^errour,  8cc.  pur  ceo    garie,  added  in  L.  and  M.  and  Roh. 
qu^il  fuist  en  prison  al  temps  d'utla-    and  in  MSS. 


*  This  Section  is  not  in  L.  and  M.  or  Roh.  nor  in  the  edit.  1577,  which  is 
esteemed  more  correct  than  the  common  copies. 

(1)  A  writ  of  error  properly  lies,  where  raise  Judgment  is  given  in  any  court 
wluch  is  a  court  of  record.  It  was  formerly  held,  that,  by  the  common  law,  no 
amendment  could  be  permitted,  unless  within  the  very  term  in  which  the  judi- 
cial act  so  recorded  was  done.  But  the  courts  now  allow  of  amendments  at 
any  time  while  the  suit  is  depending. — Afler  the  termination  of  the  suit  the 

Juagment  can  only  be  reversed  by  writ  of  error.  From  the  inferior  courts  it 
ies  to  the  king's  bench  and  common  pleas ;— from  the  common  pleas  to  tho 
king's  bench  ;— from  the  king's  bench  to  the  boose  of  lords.  To  amend  errors' 
in  a  base  court,  not  of  record,  a  writ  of  false  judgment  lies. — A  writ  of  error 
only  lies  upon  matter  of  lain.  There  is  no  method  of  reversing  an  error  on  the 
determination  of  facts  but  by  an  attaint  or  a  new  triaL  -  See  Bla.  Com.  3  vol. 
e.  25,  s.  3,  F.  N,  B.  20.  4  lost  aii—TNotc  203.] 
Youll.  Y 
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reversed  two  manner  of  wwyes,  vit.  by  pleo,  ot  by  writ  of  error. 
By  pira,  when  the  defendant  comiDcth  in  tipiin  the  tMpioi  lUlo' 
gaium,  Sfc.  hee  nwy  by  pica  reverge  the  Btune  for  mattera  nppa- 
rtut.  as  in  reapect  of  a  supenedeat.  omission  of  procesdC,  variance, 
or  other  matter  apparent  in  the  record :  and  yet  in  tlieae  casei 
sorno  hold,  thut  in  another  tcrme  tlic  dciUndant  is  driven  to  his 
writ  of  error. 

But  for  any  niiitters  in  fact,  as  death,  ijnprisonment,  service  of 
the  king,  Ac-  he  is  driven  to  his  writ  of  error,  unlcsse  it  be  in 
aue  of  ftlonic,  and  there  ia  fitvorem  vila  he  may  plcnd  it. 

But  idbott  iniprJBonment  be  a  good  cause  to  ri^vcrse  an  out- 
Uwrie,  yet  it  must  lie  by  processc  of  Ian-  in  iavitum,  and  not  by 
consent  or  covin,  for  such  imprisonment  shall  not  avoid  the  out- 
lawue,  because  upon  the  matter  it  is  kis  otmc  act. 


Sect.  458. 


'  Jfl.SO,  if  a  rccoceri/  bee  bj/  defanlt  against  meh  a  one  at  is  in  prima 
(»i  iiu  recovi-rie  soil  f  per  delault  vei-s  tie!  que  est  en  prison),  ne  dtal 
avoid  the  ju^etmrnt  61/  a  writ  of  errdr,  became  he  jtaj  in  prison  at  the 
time  af  the  drfnult  mnde,  kc  Jii<l  for  that  siuh  matters  af  record  shal 
•lot  hurt  him  whick  is  in  prismi,  but  that  thetf  shall  bee  reversed,  Sfc. 
>iintiil6  fortiori,  t(  nemetk  that  a  nialter  in  fact,  scilicet,  mck  disceut  ha4 
ufheu  bee  aas  in  prinon  shall  not  hurt  him,  i^c.  especialli/  seeing  he  could 
not  goe  Dul  of  prison  to  make  conlinaall  cltiime. 


"P  III  Sis  wident  enough. 


Bat.,  lib.  8,  "  %  a  "''"''  ofer 

cf.  67,  It  94.  because  the 

Tid»  W.  a.  ciip.  Bummoners  at 

48,  and  rhe  ei._  j,    (],g  pernor. 


'  For  hce  shall  have  no  writ  of  disceit, 
fras  according  to  the  luiv  of  the  hind,  by 
and  the  laud  taken  into  the  king's  hand 


pOllliOf 


31  H.  6. 


6<i  K.  5 


"  Bi/  de/bull."  Default  is  a  Frcncli  word,  and  defidta  is  legally 
taken  for  non-i^pcarance  in  court,  'i'here  bee  divers  caiset 
allowed  by  law  for  saving  a  man's  default ;  as,  firvt,  by  impriBon- 
ment,  whereof  Littleton  here  speaketh.  a.  Per  inundationem 
aquamm.  ^.  Per  tcmpestaton.  4.  Per  pontcmjractum,  S- Per 
navigiuM  substractum  per  Jraudein  petenlU,  nnn  enim  debet  piis^se 
pericalis  et  infortumu  gratis  exponere,  -eel  siifijicere.  O.  Per 
minorem  ^talent-  7.  Per  defemionem  suminonilionis  per  legem. 
8.  Per  mortem  attomati  si  tenens  in  tempore  non  novit.  Q.  Si 
jKtens  essoniatus  sit.  10.  Si  placilum  mittatar  sir.e  die,  11.  Per 
6reve  de  uiarraniid  diet.  But  sicknesse  (as  one  holds)  is  no  caase 
of  saving  a  de^ult,  because  it  may  be  so  artificially  counterfeited, 
,<  ... ,,  o.  (iijit  it  cannot  be  knownc. 

l".  X.  B.  17.    Bract.  lib.  4,  fo\.  367.  369.    GUn.  lib.  1,  cap.  0.     s3  li.  6.  1 1.    4  11.  5. 
Cbbilt^nge  153.    Br.  S«ver.  Def.  45.    (Cro.  Diz.  30S.) 

''  Record" 


\  ewe  added  in  L.  and  M.  and  Rok. 


L.  3.  C.  7.  Sect.  438.  Of  Continuall  Claime.        [260, a.- 

[2607|       0C>  "  Record,^*      (l )  Recordum,  is  a  memorial!   or  Glanvil.  lib.  8, 
^  J  remembrance  in  rolles  of  parchment,  of  the  proceedinffs  ^.'^P-  ^-  Bn»c*on 
and  acts  of  a  court  of  justice  which  hath  power  to  hold  Briuontn*^^ 
plea  according  to  the  course  of  the  common  law,  of  reall  or  emio  6c  cap.  37. 
mixt  actions,  or  of  actions  quare  vi  et  armiSf  or  of  personall 
actions,  whereof  the  debt  or  dammage  amounts  to  fortie  shillings 
or  above,  which  wee  call  Courts  of  Record,  and  are  created  by 
parliament,  letters  patents,  or  prescription. 

It  is  aptiy  derived  of  recoraariy  which  is  to  keepe  in  memorie 
or  record,  as  it  is  said,  quod  dicere  nihil  aliud  est  quam  recordari;  CJcrro. 
and  in  the  same  sense  the  poet  useth  it,  si  rite  audita  recordor.  Virgil. 
But  legally  records  are  restrained  to  the  rolles  of  such  only  as  p|  q^^^  ^^  k 
are  courts  of  record,  and  not  the  rolles  of  inferiour,  nor  of  any  Mich.  7  &  8. 
other  courts  which  proceed  not  secundum  legem  et  consuetudinem  li^iz-  Dicr  348. 
Anglia:.     And  the  rolles  being  the  records  or  memorialls  of  the  '7E-3-4d» 
jw^es  of  the  courts  of  cecord,  import  in  them  such  incontrollable  ^^  h  f  *aV  b** 

91  H.  6. 34.  EfTor.  Br.  73.  7  U.  7.  4.  19  Ais.  7.  Ub.  4,  fol.  52,  ia  Rawlin*f  cue. 
Glaniril.  lib.  8,  ca|>.  8.  Bracton,  lib.  3.  fol.  15<).  Britton,  c«p.  37,  lib.  6.  ful.  11.  Pende- 
man's  case,  and  30. 45.  lib.  7,  fol.  30.  lib.  8,  fol.  60.  b.  6c  67.  a.     7  H.  6.  38.    19  H.  6.  9. 

credit 

( 1 )  The  public  records  of  the  kingdom  are  considered  to  relate  to  the  pro- 
ceedings of  the  houses  of  parliament,  the  court  of  chancery,  the  courts  of  com-' 
mon  law,  and  the  revenue.     A  general  table  of  them,  distinguished  under  these - 
different  heads,  is  to  be  found  m  the  appendix  to  the  report  from  the  committee 
appointed  to  view  the  Cottonian  library.     See  the  report  and  the  appendilc, 
page  1 83.     The  rolls  or  records  ol^  parliament  have  been  published  in  die 
course  of  his  present  majesty's  reign,  in  six  volumes  folio,  under  the  immediate,' 
auspices  of  the  house  of  peers.    This  extensive  and  laborious  undertaking  jp  • 
executed  with  the  greatest  accuracy:   it  presupposes  no  common  shar^  <tf 
antiquarian  and  diplomatic  learning  in  the  gentlemen  concerned  in  it.     A  part 
of  it  was  the  work  of  the  late  mr.  Morant ;  all  the  rest  was  corapletea  bjf  • 
mr.  Astle,  the  keeper  of  the  records  in  the  Tower,  and  mr.  Topham,  of  Lin- 
coln*s-Inn.     It  should  be  observed,  that  the  proceedings  of  the  legislature  till ' 
the  reign  of  Edward  I.  were  exceedingly  irregular,  and  greatly  defective  inf' 
point  of  form.     They  are  sometimes  penned,  so  as  to  appear  to  come  from  the 
king  alone;  sometimes  as  issued  jointly  by  the   king  and   lords;  sometimea 
the  assent  of  the  commons  is,  and  sometimes  it  is  not,  expressed ;  sometimes 
the  authority  for  passing  the  acts  is  mentioned ;  and  sometimes  the  acts  are 
in  the  form  of  charters.  —The  first  summons  of  the  knights  oi  shires  to  i)arlia- 
ment,  extant  on  record,  is  in  the  49th  year  of  Henry  III.— The  first  regular 
summons  directed  to  the  sheriff  for  the  election  of  citizens  and  burgesses,  is  Jti 
the  23d  of  Edward  I. — In  that  reign  the  proceedings  of  the  legislature  assumed 
a  more  regular  form ;  but  far  removed  from  that,  m  which  they  appear  at  pre- 
sent.    The  consent  of  the   commons  to  the  levying  of  taxes  for  the  king 
gave  them  great  weight.     They  took  advantage  of  this  circumstance  to  obtain  • 
a  remedy  for  the  grievances  they  had  to  complain  of. — In  the  reign  of  Edward  \ 
III.  the  mode  of  presenting  their  petitions,  and  of  receiving  their  answers,  wag 
regularly  practised.     If  the  petition  and  the  answer  to  it  were  of  such  a  nature  . 
as  to  require  an  express  and  new  provision  to  be  made  for  it,  the  kmg,  with  thie 
assistance  of  his  council  and  of  the  judges,  framed,  from  such  petition  and 
answer,  an  act,  which  was  usually  entered  on  the  statute  roll ;  but  if  an  express 
and  new  provii>ion  were  not  required,  the  petition  itself  and  the  king's  aiiswei^ 
to  it  were  entered  on  the  parliament  roll,  and  then  usually  styled  an  ordinance. 
— Alterations  and  improvements  gradually  took  place;  but  it  was  not  tall . the 
reign  of  Henry  VI.  that  these  petitions  of  the  conmions  were  reduc^,  in  the 
first  ixistance,  mto  the  body  of  the  bill. — [Note  S04.] 
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credJL  and  veritie,  ai  they  adniit  00  averment,  plea,  or  proofe  to 
the  contrarje.  And  if  sMch  a  record  be  alleaged.  and  it  be 
pleaded  that  there  is  no  E^uch  record,  it  shall  be  tried  only  by 
It  «elfe  :  and  the  reoaon  hereof  is  apparent,  for  otherwise  { as  oar 
old  authors  say,  and  that  truly)  there  should  never  be  any  end  of 
controversies,  which  should  be  inconvenient.  Of  courts  of  record 
yon  may  read  in  my  Reports :  but  yet  during  the  termc  whereia 
way  judiciell  act  is  done,  the  record  remaineth  in  tlie  breat  of  the 
jDoges  of  the  court,  and  in  their  remenibrsnce,  and  therefore  the 
roll  is  alterable  during  thai  terme,  as  the  judges  shnil  direct;  but 
when  that  temic  is  past,  then  the  record  is  in  the  roll,  and  admit- 
letli  no  alieration,  averment,  or  proofe  to  the  eontrarie. 

If  a  grant  by  letters  patents  under  the  great  seate  be  pleaded 
and  shelved  forth,  the  adverse  party  cannot  plead  md  tiel  record, 
for  that  it  appcares  to  the  court  that  there  is  such  a  record  ;  but 
inasmuch  as  it  is  in  nature  of  a  conveyance,  the  partie  may  deaie 
the  operation  thereof,  therefore  he  may  plead  non  conccsiU,  and 
prove  in  evidence  that  the  king  had  nothing  in  the  thing  granted, 
or  the  like,  and  so  it  was  adjudged.  But  to  return  to  Littleton : 
What  then  ?  shall  a  man  that  is  in  prison  be  privileged  from  suits 
or  outlawries  ?  Nothing  lesse ;  for  if  the  tenant  or  defendant  be 
in  prison,  he  shall  upon  motion,  by  order  of  the  court,  he  brought 
to  the  barre,  and  citutr  aoiwer  according  to  law,  or  else  the  same 
being  recorded,  the  law  shall  proceed  against  him,  and  he  shall 
take  no  advantage  of  his  imprisonuieDt. 

"  A  multo  fortiori."  Here  is  an  argument,  H  mtnori  ad  m*' 
Jui^A),  and  the  force  of  our  author's  argument  is  this:  If  anUD 
in  prison  shall  not  be  bound  by  a  rccoverie  by  default  for  want  cf 
answer  in  court  of  record  in  a  reall  action,  which  is  matter  of  re- 
cord (the  height  and  strength  whereof  hath  beene  somewhat 
touched)  i  mnllo  fortiori,  a  discent  in  the  countrey,  which  is 
matter  of  di^L-U,  shiill  not  for  want  of  claimc  binde  him  ihut  is  in 
prison.  And  as  the  argument  i  mtnori  ad  majui  doth  ever  bold 
.  (as  our  author  hath  alreadic  told  us.)  aflirmatively,  so  the  argu- 
mSnt  &  majori  ad  minus  doth  ever  hold  negatively,  as  our  au£or 
here  teachethus;  and  the  reason  hereof  is  this,  guod  in  mtnori 
valet,  wdebii  in  majori;  d  quod  in  majori  non  vatet,  nee  vakUt 
■  in  mtnori. 

"  Seeing  he  could  not  go  out  qfpriion,  Sfc"  By  this  it  appear- 
-«th,  that  a  man  in  prison  by  processe  of  law  ought  to  be  kept 
■im  taUd  et  arcla  custodia,  and  by  the  law  ought  not  to  goe  put, 
Ihough  it  be  with  a  keeper,  and  with  the  leave  and  sufferance  of 
the  ^oler :  but  yet  Imprisonment  must  be,  cuttodia,  et  non  jtaena; 
for  career  ad  homines  ciutodiendos,  non  adpanicndos  dart  debet. 

Sect. 


(A)  ll  AanU  be  md  to  k  a  lujari  ad  minu).  Ftr,  the  argunni  of  LillleMi,  in 
Sect.  438,  It  ewUMlv  ludi  i  and  lard  Cake,  aftvlinu  farther  m,aat.  "  to  the  ■rgamrnt 
i  m^rsri  ad  miaau  doth  em  hotd  negstivcly,  u  out  author  here"  (i.e.  in  Sect.  43^.) 
•'  iBUtwth  HI."    Jfr.  iiilw  hat  made  an  sierrMtim  U  tht  tame  eS'tct.    &c  iiii  imtr. 
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Sect.  439,. 

TN  the  same  manner  it  seemeth,  wKere  a  man^n  out  of  the  realme  im 
the  king's  service,  for  the  businesstof.  the  realme,  tf  such  a  one  Be 
disseised  when  he  is  in  service  oftUe  kingx  tmd  the  disseisor  dieth  seised^  6f€*^ 
the  disseisee  beingan  the  king's  service  (si  tiel  *  home  soit  disseisie  qoaafe 
>1  est  en  service  le  roy,  f  et  le  disseisor  morust  seisie,  le  disseisie  csteant 
en  le  service  le  roy),  that  such  disscent  shall  not  hurt  the  disseisee;  but  fir 
thai  hee  could  not  make  continuall  claime,  %  it  seemes  to  them,  thai  mhm. 
hee  commeth  into  Englaiui  (que  quant  il  ||  vient  en  Engletenre),  he  mem 
enter  upon  the  heiretytlie  disseisor,  Sfc.  Jbor  such  a  man  shal  reverse  am 
ourtawrie  §  pronounced  agaimt  him  during  the  time  that  hee  was  in  the 
iCfjfg'i  service,  8^c.  therefore,  k  muhb  fortiori,  he  shall  have  aid  and  in^ 
dimnitie  by  the  law  in  the  other  case,  S(c.  * 

^fyUTqfihe  realme,"  (id  est)  extra  tegnum;  as  much  to  say,  6  R.  a.  Froteet;. 
as  out  of  the  power  of  the  king  of  England  as  of  his  46.  VideScKit.  '. 
crowne  of  England:  tor  if  a  man  be  upon  the  sea  of  England,  he   iQ^-  440.441*   ,' 
it  within  the  Kingdom  or  realme  of  England,  and  within  the  ^^'  ^i"**  3^$'.v 
ligeance  of  the  king  of  England,  as  of  his  crowne  of  England,  atabl^  eawA- 

And  yet  aUum  mare  is  out  of  the  jurisdiction  of  the   1  Roil.  Abr.i*    * 

Ei8607|  common  law,  and  within  the  ccjT  jurisdiction  of  the  lord  6*8.)  '  • 

^  J  admiraH,  whose  jurisdiction  is  verie  antient,  and  long  Rot.  /  ^  S't^i 
before  the  reigne  of  Edward  the  third,  as  some  have  Pat*  V  j?'^!^: 
supposed,  as  may  appeare  by  the  lawes  of  Olerxm,  (so  called,  foi  Tempi  £.  1.^  ^' 
that  they  were  made  by  king  Richard  the  first  when  he  was  there)  Avovrie  igo.^:  ^ 
that  there  had  beene  then  an^  admirall  time  out  of  mmde,  and  by  ^^*  ^ucod. 
many  other  antient  records  in  the  reignes  of  Henrie  the  thirdf,  ^^'  *'  2*^* 
EdiMrd  the  first,  and  Edvoard  the  second,  is  most  manifest.  ,  p^„  \^^ 

10  £.3.      8  £.  3.      Coron.  399.      Staandf.PL  CoroD.  51.' 

Sec  hereafter  in,  another  case,  which  Littleton  put  in  his  chapter  Vide  Sect,  e^37^ 
of  Remitter ;  there  Re  saith,  beyond  the  sea.     This  great  officer  in  (Hob.  312.) 
the  Saxon  language  is  called  Aen  mere  at,  (i.  e.)  over  all  the  sea, 
prajectus  maris,  sive  dassis,  archithalassus :  and  in  antient  time* 
the  office  of  the  admiraltie  was  called  custodia  marina  AngUce,  or 
maritime  Anglia. 

And  note  Littleton  saith  not,  beyond  the  sea,  or  extra  quatuor  3  ^  3-  Cont^ 
maria,  for  a  man  revera  may  be  intra  quatuor  maria,  and  yet  out     e.  3?46. 
of  the  realme  of  England.     But  intra  quatuor  maria,  or  extra, 
ii  taken  by  construction  to  be  within  the  realme  of  England,  or 
the  dominions  of  the  same. 

But  here  a  Question,  may  be  demanded,  What  if  a  man  be  out  of 
the  realme,  ana  a  recovene  is  had  against  him  ip  a  priscipe  by  de- 
fiiult,  whether  shall  he  avoid,  it  in  a  writ  of  error,  as  well  as  he 
should  do  the  outlawrie,  or  if  lie  had  beene  unprisoned  at  the  time 
of  such  recoverieby  default?     And  it  seemeth  that  he  shall  not 

avoid 

*  home  not  in  L.  and  M.  t  4*^*  ^^dded  in  L.  and  M.  and  Rdu. 

f  et  le  disseisor  morust  seise,  le  dis-         ||  revient,  in  L,  and  M, 
seisee  esteant  en  le  service  le   roy,        §  voliich  is  added  in  L.  andM*^ 
nafinL.andM^ 

^3. 
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aroid  tlie  recoverie,  for  by  that  meanes  a  man  might  be  infinitely 
ddayed  of  hie  Ireehold  and  inheritance  whereof  the  law  hath  to 
great  «  regard.  And  few  or  none  goe  over,  but  it  ie  either  of  their 
ownc  free  will,  or  by  suit,  for  what  cauke  soever ;  and  he  is  not  in 
tluit  case  without  his  ordtnarie  reniedie,  either  by  his  writ  of  higher 
nnlure,  or  by  a  quod  ei  deforceat.  But  outlawrie  in  a  pertontll 
ni:tion  shull  be  avoided  in  that  ca!i«,  quia  de  minimit  non  curat  lex, 
and  otherwise  he  ehould  be  wilhoiit  rcmedie.  See  Section  +37, 
and  note  titc  diverkitie  betweenc  that  cnsc  of  tlie  imprisonment, 
and  this  of  being  beyond  vea-  And  LitlUion  putteth  the  case  of 
iuiprifioniiienl,  and  oinjiteth  the  bcinf;  beyond  sea  here:  neither 
hatei  fli-L-nvany  booke  to  vrarrnnt,  that  lie  that  is  beyond  sea  shall 
in  this  cose  avoid  the  recoverie  by  defuult. 

"  In  the  king's  ierviie."  Bracton  (dicivcth,  thai  the  oxccptioa 
of  being  beyond  sea  is,  quia  fiiii  in  ieivitio  domini  regis  uUm  more, 
<aiz.  itfud lalem  locum,  and  ttiaL  cai^e  is  cleerc:  but  yOu  bliall  hearo 
the  opinion  oC Bracton  in  the  next  Section,  where  hce  is  not  in  the 
■crvice  of  the  liing. 


Sect.  440. 


tSO,  others  have  said,  tliat  if  a  man  be  out  of  the  regime,  tloag^ 
hee  he  not  in  the  king's  service,  ifmrk  'a  man  being  out  o/the  rtulme 
jbe  difwisci  0/ lands  or  tenements  withtH  the  realme,  and  the  ditttimr  die 
jf^stdi&ic.  the  disKttee  being  out  of  the  realrue,  it  seemetM  unto  them,  that 
(pA«H  ike.  disstisce  eommeta  into  the  realme,  that  he  may  aeil  enter  upon 
ifhe  heire  of  the  disseisor  (que  11  poit  *  enter  Eur  I'heirc  le  disseisor),  ie. 
and  this  scemeth  unto  Ihem  for  trro  causei.  One  ii,  thai  fice  that  >i  oat 
iifllir  irn/mr  ciniiot  h/ive  knowledge  of  the  disiciiiii  made  unto  him  by 
tmdentandins  of  tlie  law,  no  more  than  that  a  thing  done  out  of  the  realme 
may  bee  triea  within  this  realme  by  the  oath  of  n  men ;  +  and  to  compell 
tuch  a  man  to  make  continuall  claime,  which  by  the  understanding  of  the 
fare  can  have  no  know/edge  or  conisance  of  such  disseisin  made  or  done,  this 
thall  be  inconvenient,  namelif,  when  such  a  disseisin  is  done  unto  him  when 
he  was  out  of  the  realme,  and  also  the  dying  seised  ttas  done  when  he  teas 
out  of  the  realme:  far  in  such  case  lie  may  not  by  possibiiitie  after  the 
common  presumption  make  continuall  claime;  but  othemise  it  should  bf  if 
the  disseisee  were  within  the  realme  at  the  lime  of  the  disseisin,  or  ai  the 
time  tf  the  dying  seised  of  the  disseisor. 


Brsct.lib.s-fi 


A  KD  herewith  the  antient  lav  of  England  is  agreeable  with 
Littleton,  and  the   law  at   this  day.     So  as  it  is  vetus  if 
Flpi.   ""•**<""   Opinio.      Excasatur 


Kb.6,eap.Si,33.   IC)"  ""B  apposaerit,  ut  si  tola  tempore  Ht'i«ii  fuit  ultra   F^QX^ 


13  H. 
Trull  6 
8H.4. 


■e  qudcuaque  occasione, 
with  ouryeare  boakes[i). 


quit  quod  clameum 
And  this  i 


7.      33 H.  6.  (.     aiH.  6.34.     a6H.8.cap.  18.    g&  0E.6.cap.  11. 
*  iaen  added  in  L.  and  M.  and  Roh.        f  i^c.adilediiiL.aod  M.ftndSoh. 


(1)  The  ns  UAtUS  of  the  king  may  be    cboiidered  va^  the  two<flild 

distuctioD 
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**  No  more  than  a  thing  done  out  of  the  realme  may  bee  tried 
toUhin  this  realme  by  the  oath  qfiQ  men"     And  in  this  rule  of  law  4^  £-3*  ^  &  3* 
there  is  warily  and  truly  put  by  Littleton^  these  words,  (bjf  the 
oath  of  U»elve  men  J  meaning  by  a  jury.   For  by  certificate  a  thing  vSdt  Sect,  losi 

done 


distinction,  of  the  right  of  jurisdiction,  which  he  exercises  by  his  admiral,  and 
his  right  of  propriety  or  ownership, 

WITH  RESPECT  TO  THE  RIGHT  OF  JTTRISDICTIOX,  the  subject  is  elaborately 
discussed  by  mr.  Selden,  in  his  Mare  Clau^um,  a  noble  exertion  of  a  vigorous 
mind,  fraught  with  profound  and  extensive  erudition.  la  the  first  part  of  it, 
he  attempts  to  prove,  that,  the  sea  is  susceptible  of  separate  dominion.  la 
this,  he  has  to  combat  the  opposite  opinion  of  almost  all  the  civilians,  and  par- 
ticularly the  celebrated  declaration  of  one  of  the  Antonines,  (L.  9.  D.  De  Lege 
Rhodid),  ''^  Ego  quidem  mundi  dominus^  lex  autem  maris,  Sfc.**  by  which,  the 
emperor  has  been  generally  considered  to  have  disclaimed  any  right  to  the 
dominion  of  the  sea.  For  a  different  interpretation  of  this  law,  mr.  Selden 
m^ues  with  great  ingenuity.  In  this,  he  is  followed,  in  some  measure,  by 
Bynkershoock,  in  his  treatise  DeLege  Rhodid  deJactu,  Liber  Singnlaris,  in  the 
ad  vol.  of  the  edition  of  his  works  published  by  Vicat,  Col.  Allob.  1761— 
Mr.  Selden,  in  the  second  part  of  his  work,  attempts  to  shew,  that,  in  every 
period  of  the  British  History,  the  kings  of  Great  Britain  have  enjoyed  the  ex- 
clusive dominion  and  property  of  the  British  seas,  in  the  largest  extent  of  those- 
words,  both  as  to  the  passage  through  and  the  fishing  within  them. — He  treats 
his  subject  methodically,  and  supports  his  position  with  the  greatest  learning- 
and  ingenuity. — The  reader  will  probably  feel  some  degree  of  prepossession 
against  the  extent  of  this  claim ;  out,  he  will  find  it  supported  by  a  long  and 
forcible  series  of  arguments,  not  only  from  prescription,  from  history,  from  the 
common  law,  and  the  public  records  of  this  country,  but  even  from  the 
treaties  and  acknowledgments  of  other  nations.  Here  he  is  opposed  by  Bynker- 
shoock, in  his  Disseriatio  de  Dominio  Maris,  also  published  in  the  second  edition 
of  his  works.  But  it  will  be  a  great  satisfaction  to  the  English  reader  to  find, 
how  much  of  the  general  argument  used  by  mr.  Selden,  is  conceded  to  him  by 
Bjrnkershoock.  Even  on  the  most  important  part  of  the  argument,  the  ac- 
knowledgment of  the  right  by  foreign  princes,  Bynkershoock  makes  him  con- 
siderable concessions ;  *^  Plus  momenti,"  says  he,  *^  adferre  videntur  gentium 
'<  testimonia,  quae  illud  Anglorum  imperium  agnovcre.  De  confessronibus 
**  loquor  non  injuria  extortis,  sed  libere  et  sponte  factis.  Esse  autem  hujusmodi- 
"  qua^dam  confessioncs,  neutiquam  negari  poterit." — After  this  acknowledg- 
ment, corroborated  as  it  is  by  other  arguments  used  by  mr.  Selden,  many  will' 
think  his  positions  completely  established.  Tlie  chief  objection  made  by 
Bynkershoock,  to  the  right  of  the  crown  of  England  to  the  dominion  of  the 
sea  is,  the  want  of  uninterrupted  possession,  as  he  terms  it,  of  that  dominion, 
"  So  long  as  a  nation  has  possession  of  the  sea,  just  so  long,"  says  Bynker- 
shoock, "  she  holds  its  dominioii.  But  to  constitute  this  possession,  it  is  ne- 
**  cessary  that  her  navies  should  keep  from  it  the  navies  of  all  other  ninions, 
"  and  should  themselves  completely  and  incessantly  navigate  it,  avowedly  in 
"  the  act  or  for  the  purpose,  of  asserting  her  sovereignty  to  it."  This,  he  con- 
tends, has  not  been  done  by  the  English ;  on  this  ground  therefore  he  objects 
to  their  right  of  dominion  of  the  English  sea ;  and  on  the  same  ground  he 
objeets  to  the  right  of  the  Venetians  to  the  dominion  of  the  Adriatic,  and 
to  the  right  of  the  Genoese  to  the  dominion  of  the  Ligustic.  But  this  seems 
carrying  the  matter  too  far.  —If  it  be  admitted,  (of  which  there  unquestionably 
are  many  instances),  that  the  sovereign  power  of  a  state  may  restrain  hor  own 
subjects  from  navigating  particular  seas,  she  may  also  engage  for  their  net 
doing  it,  in  her  treaties  with  other  nations.  It  can  never  be  contended,  that, 
after  such  a  treaty  is  entered  into,  the  acts  ofpossessioD,  mentioned  by  Bynker- 

..V  T4'  snoock. 
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done  beyond  st?s  may  be  tried,  as  Lillleton  himselfe,  Sfcl.  loSi 
hitlh  8«t  dowDc.  And  all  niattcre  done  out  of  the  realine  ofEng- 
fond  cftncerning  war,  combaw,  or  deeds  of  armes.  ehalt  bee  iri^ 
and  deleriiiined  before  the  constAble  and  manshall  iif  England, 
before  whom  Uic  triall  is  by  wi[iie«.uci,  or  by  comliate,  and  their 
proceeding  Is  act'ording  to  the  civill  law,  and  not  by  the  oath  of 
twelve  men,  as  Littlfion  here  spcaketh. 

Th! 


•hoock,  are  necessary  to  give  it  effect  aiid  continuance,  unle&s  this  also  makea 
B  part  of  the  treaty.  It  is  euKicient,  if  the  act«  of  possession  are  so  often  re- 
peated, as  is  necessary  to  prevent  the  loBs  of  the  right,  from  the  want  of  exei^ 
(3»e  of  it  In  those  cases,  therefore,  where  the  treaty  itaelf,  establishing  the 
tfxcliisive  dominion,  of  which  we  are  spcaktns,  ie produced,  the  continued  aad. 
uainterrupted  possession  mentioned  by  Bynlierghoock  cannot  be  necessaiy. 
But  public  rights,  even  tile  most  certain  and  incontestible,  depend  often  on  do 
athcr  foundationa  than  presumption  and  usage.  The  boundaries  of  territories 
hy  land  freauently  depend  on  no  other  title.  Then,  if  Bynkershoock  be  right 
ia  his  position,  that  the  sea  is  susceptible  of  dominion,  should  not  mere  pre- 
Kriptiun  and  usage  in  this,  as  in  any  otlier  case,  be  sutBcient  to  constitute  m. 
right  ?  Upon  what  ground  are  the  continued  and  uninterrupted  acts  of  po^ 
MMJuu,  mentioned  by  Bynkershoock,  required  to  constitute  a  title  in  thir, 
wore  than  io  any  other  case  of  pubEic  concern? — If  this  be  thought  a  aalif- 
Actory  answer  (o  the  objection  made  by  Bynkershoock,  the  remaining  difler- 
eoce  bL'iween  him  and  mr.  Selden,  respecting  the  right  of  tlie  British  luoaarch 
to  this  s()lt'ndid  and  important  royalty,  will  be  inconsiderable. — It  is  to  bft 
■dded,  that  mr.  Selden's  treatise  was  thought  so  important  to  thi;  cause,  iB 
Hipport  of  which  it  was  written,  that  a  copy  of  it  was  directed  to  be  deposited 
in  the  admiralty.  Those,  who  wish  to  procure  it,  in  an  English  traRslHtion, 
ahould  prefer  the  translation  published  in  1633,  by  a  person  under  the  initials 
of  J.  H.,  to  that  by  Mnrchemont  Needham.  On  (his  subject,  (with  the  ex- 
ception of  sir  Philip  Mcdnws).  subst-quint  writers  hav..-  done  little  iiioru  than 
cop)  troiii  Seliicn,  'Dni  .Mihject,  lijwevrr,  is  lor  from  being  cjiliaufiled.  The 
tyt/tetR  adt^ted  by  sir  Philip  Medows,  in  his  Observations  concerning  the  Do- 
vAiionand  SowreigntuoftkeSeas,  printed  in  iSSg,  is  more  moderate  than 
ipi.  Selden's — He  calls  in  question,  at  least  indirectly,  a  material  part  of 
mi.  Selden'*  poaitiona,  and  placet  the  right  of  the  kings  of  England  to  the 
'      '  '  n  of  the  '  '      "  - 


dominion  of  the  sea  upon  a  much  narrower  ground.  He  confines  it  to  a  right 
of  excluding  all  fureign  ships  of  war  from  passing  upon  any  of  the  seas  of 
England,  without  special  license  for  that  purpose  first  obtained: — in  the  sole 
narine  jurisdiction,  within  those  seas;  and  in  an  appropriate  fishery.  He 
denies  that  the  salutation  at  sea,  by  the  flag  and  top-sail,  nas  any  relAion  to 
the  dominion  of  the  sea ;  and  he  asserts,  that,  it  was  never  covenanted '  in  any 
of  the  public  treaties,  except  those  with  the  United  Netherlands,  and  never' 
in  any  of  the«e,  till  the  year  1654 ;  he  contends  it  is  not  a  recognition  of  sove- 
reignty, but  at  most  an  acknowledgment  of  pre-eminence-  His  treatise  n- 
deservedly  held  in  great  estimation.  The  late  sir  Thomas  Parker,  chief  baron 
of  his  majesty's  exchequer,  in  a  manuscript  note  in  his  hand-writing,  thus 
expresses  himself  respecting  it :  "  Tliis  is  a  most  curious  and  excellent  trealiae  ; 
*'  and  though  mr.  Selden's  Mare  Clausum  is  a  learned  and  ingenious  work, 
"  and  will  be  ever  pi^ular  with  Englishmen,  yet  sir  Philip  Medows's  rules, 
*'  for  ascertaining  the  limits  of  the  sea,  seem  to  be  founded  on  more  solid  and 
"  prudential  reasons,  tfaan  mr.  Selden  has  o^red,  in  his  book-  Thonias  Farkeri 
"  14  Sep.  1744." 

.  With  respect  to  THE  KING'S  RIGHT  OF  PROFERTY  OR  OWKLhShlP,  It  is  ■ 
M  fully  discussed  by  lord  Hale,  in  his  excellent  treatises  de  Jure  Marit,  and\ 
tU  PortuAui  Maris,  published  by  mr.  Hargiave,  tbat,  little  more  is  i 
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<   Tbii  rule  here  rehearsed  by  Lkdekm^  is  worthy  of  explication.  (Doe;  FU.  a«^) 
If  an  alien  (for  example  borne  in  France)  brine  a  reall  action,  '  '  • 

and  the  tenant  plead  tliat  the  demandant  is  an  dien  borne  under  -  '    ' 

Ihe  obedience  of  the  French  king,  and  out  of  the  leigeance  of  the  i  » 

king 

■  !■  HI  ■  .1     ■  ■ ■  I  .1  I  II,  » 

in  this  place,  than  to  state  a  few  of  the  leading  positions  of  that  distin^ished 
writer. — It  may,  however,  be  useful  to  premise,  that  where,  in  inquiries  of 
this  kind,  it  is  said,  that  a  person  is  entitled  to  the  right  or  property  in 
question,  61/  common  rights  but  that  it  ma^  belong  to  anotner,  it  is  intcodiiii 
to  say  that,  the  right  or  property  in  question  is  by  the  conunon  law  anneKe4 
to  the  particular  capacity  ot  the  party,  or  to  some  property  of  which  httL^if 
owner :  yet  that  it  is  not  so  inseparably  or  inalienably  annexed  to  this  capa<9l^ 
or  ownership,  but  that  the  party  may  transfer  it  to  another.  So  that  in  all  thjisi 
cases  the  presumption  is  m  favour  of  him,  to  whom  the  right  or  propertj^ijp 
aaid  to  belong  by  common  right;  yet  this  does  not  exclude  the  possibilil|D4f 
its  belonging  to  another.  To  another,  therefore,  it  may  belong;  but,  ifilllp 
claims  it,  he  must  prove  his  title  to  it.  On  the  other  hand,  the  par^4^ 
whom  it  belongs  of  common  right  is  under  no  obligation  of  shewing  hia  ftiii^ 
to  it ;  to  him,  in  the  intendment  of  the  law,  it  belongs,  till  there  is  a  pnMfdlf 
the  contrary.  To  exemplify  this  doctrine,  the  lord  of  a  manor  is  lord  oti-||h9 
soil  of  the  manor  of  common  risht ;  that  is,  if  it  be  admitted  or  provedy.tha^ 
he  is  lord  of  the  manor,  his  nght  to  the  soil  so  far  necessarily  follows,  Ihn^ 
it  is  not  incumbent  on  him  to  produce  any  proof  of  it.  He  may,  thensfaifl^ 
of  common  right,  dig  for  gravel,  unless  it  is  to  the  prejudice  of  his  tenaatib 
But  this  right  is  not  inseparable  or  inalienable  from  the  sdgniorv.  The  Umi. 
may  grant  it  to  the  tenants;  to  the  tenants,  therefore,  it  may  belong.  tMM 
they  claim  it,  it  is  incun^ent  on  them  to  prove  their  title  to  it.  There  are  ^vw 
ways  of  doing  this ;  one  by  shewing  the  gnmt  from  the  lord ;  the  othei  hgr 
prescription;  that  is,  by  proving  an  immemorial  usage  of  it,  which,  in  tlie«(^ 
of  the  law,  always  pre-supposes  a  grant.  Now,  prescription  is  shewn  by  pa^. 
ducing  repeated  and  unequivocal  instances  of  the  immemorial  usage  or  etMr 
dseof  the  right  contended  for.  The  tenants,  therefore,  in  the  case  we  ham 
mentioned,  it  they  cannot  produce  the  original  grant,  must,  to  make  out  tiwir 
title  to  dig  for  gravel,  produce  repeated  and  unequivocal  instances  of  thair 
having  done  it  immemorially.  If  they  do  this,  they  establish  their  title.  Biit» 
though  tlie  lord  be  not  called  upon,  in  the  first  instance,  to  prove  his  title  to 
the  right  in  question ;  yet,  when  it  is  claimed  by  others,  he  may  disprove  their 
claim,  by  shewing  he  has  done  acts  inconsistent  with  it.  Thus,  if  on  the  one 
hand,  the  tenants  can  prove  by  repeated  instances,  that  they  have  exerciaJBd 
the  right  in  question  of  digging  for  gravel,  the  lord  may,  on  the  other,  shaw 
that,  in  all  or  a  considerable  number  of  these  instances,  the  parties  have  befls 
presented  at  his  court,  or  otherwise  punished  for  the  acts  in  question ;  aaA 
this  may  destroy  the  effect  of  the  evidence  in  their  favour  arising  froin  d» 
instances  adduced  by  them.  In  the  same  manner,  the  lord  may  shew  thirty. 
they  have  dug  only  in  one  particular  spot  of  the  waste,  at  particular  time^.or 
for  a  particular  purpose;  by  this,  he  may  circumscribe  their  right,  as  to  ifa . 
place,  time  and  manner  of  its  enjoyment. — In  cases  of  this  nature,  it  sometiOii 
nappens,  that  the  party  claims  to  be  exempted  from  an  obligation  or  senritiidB 
to  which,  of  common  risht,  he  is  subject.  To  establish  this,  he  must  either 
produce  the  release  of  uie  right,  or  produce  that  kind  of  evidence,  which  wOl 
establish  a  presumption,  that  it  .was  released,  though  the  instrument  by  whi A  - 
it  was  released,  cannot  be  produced.  Non-user  is  one  of  the  circumstaooei' 
most  frequently  urged  to  establish  the  presumption  of  a  release.— -But  heop^ 
an  important  distinction  is  to  be  made,  between  those  cases,  where  non-user  ia 
brought  as  a  bar  under  the  statutes  of  limitation,  and  those,  where  it  is  brought 

u  evidence  to  prove  a  release.    In  the  fiivt  cfwei  it  is  an  abMitot^  bar  tQ  tilt 

danu 
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M  S.  3.  iTir-      king  of  Englanil ;  shall  this  cas«  want  triall  because  the  matter 
iMot,  34-  allMgi":'!  if  out  of  the  realme  i  ihea  b^  t)ie  iiction  of  tiiis  jileo,  no 

^'^g'*  dcmandBnt  shall  recover  j  tlierct'ore  in  this  case  the  danandont 

?s  E.4  ^5  ^'^  '^J'  "^'^  ''^^  irasburne  al  such  a  place  ia  Eiii;land,  within 

7H.  6.  15  1  R3.4.  6H.7.6.  7  H.  7.  8.  F,  N.  B.  196.  1:9  A et.  11,  13  E.  (. 
sunl.  47-  IS  U.  3.  ibid.  55.  lib.  7.  ful.  aS,  97.  CaJviu'a  uw.  Li.  6.  f.  47. 
DocdiiJc'B  case. 
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dum,  and  theie,  tfae  eirongest  evidence  of  the  previous  pxistence  of  the  right, 
it  of  no  avail ;  in  the  st!COiid,  it  it  only  argumeDiative  evidence  of  ih«  eappoceil 
taleaae  of  the  right,  and  like  all  other  evidence,  may  be  reptilled,  by  monger 
erideace  to  the  Gontrary.«>It  should  also  bo  observed  that,  though  it  is  taid, 
Aat  prescription  prL-suppows  a  gnnt,  and  non-user  pre-supposcs  a  release,  it 
n  noil  that,  tftricUj  speaking,  tlie  courts  always  in  theEe  cases  really  believe, 
tbat,  Buch  a  grati^  or  such  a  release,  are  actually  executed;  but  because,  for 
Ifas  ulce  of  tbe  general  principle  of  quieting  possessions,  they  will  not  permit 
itiGin  to  be  disturbed  by  claims  long  dormant,  and  therefore  determine  in  the 
MUne  manner  ta  they  would  determine,  it'  Die  very  instrument  of  grant  «r 
release  were  produced-  Tlie  principles  of  which  we  have  lien;  endeavoured  ro 
give  an  outline,  are  to  be  found  in  the  cases  of  the  mayor  of  Kingston  upon  Hitl! 
<■  Horner,  Cowp.  101,  and  Eldridge  v.  Knott,  ib.  '^14.. — Lord  Mansfield's  argu- 
menta  in  delivering  the  judgment  of  the  court  in  these  cases,  as  they  are  reported 
b^  mr.  Cowper,  afford  a  striking  display  of  the  comprehensive  and  luminous  uit- 
deratunding,  the  beauliful  arrangement,  and  tlie  familiar,  but  elegant  enunoia- 
tim  of  the  most  reflncd  and  complex  doctrines  of  the  law,  lor  which  he  was  so 
desL-rvedljr  eminent. 

This  being  premised ; — tvith  retpeel  to  the  ipropriHii  or  oKiiership  of  tha  tea, 
and  its  soil,  may  be  considered  under  these  three  distinct  divisions,  the  hi^ 
seas,  the  shore  or  the  land  between  high-water  mark  and  low-water  mark,  and 
the  soil  and  franchise  of  ports. — 

As  to  ihc  high  .traj;  n.iil  Ih-ir  m/ih  the  rif;ht  of  fishing  in  ihc  sea  and  its 
creeks  and  arms,  \i.  originuliy  lod^id  in  l)if;  crown,  as  iJie  right  of  depasturing 
it  onBiually  lodged  in  the  owner  of  the  waste  whereof  he  is  lord ;  the  king  has 
tkaMtore,  ^  timmm  right,  tbe  primary  right  of  fishing; — yet,  the  people  of 
TTbIjIiiiiiI  havv  ^o,  by  common  right,  a  liberty  of  fishing  in  the  sea  and  'its 
OMeki  or  arms,  m  a  public  common  of  piscary.  Yet,  in  some  cases,  the  king 
imp  enjoy  a  prsprie^  exdujive  of  their  common  of  piscary.  He  also  matf 
gMnt  il  to  a  sui^ect,  and  cense^ueiHly  a  subject  rmry  be  entitled  to  it  by  pre- 
afc^niwi.     (Lord  Hale,  de  Juris  Alaiie,  page  1 1. } 

'^  t»  tilt  toil  betuem  high-KOt^  ntari  and  loio-waer  mark,  at  ordinary  tides, 
Hit  of  mmmoK  tight  belongs  to  the  king.— It  may  however  belong  to  a  subject, 
li^grBiK  «r  prescription.  SonetitDea  it  i8i»rcel  of  the  adjacetit  manor  :  Some- 
UM>  (tf  theadjacent  vill  or  pariah :  Sometimes  it  belongs  to  a  subject  in  gross: 
SMli^overer  it  belongs  of  common  right  to  the  king  :  h.  is  therefore  incumbeat 
OK>tk>  Hd>ject  to  prove  his  right.  This  may  be  done  by  producing  the  grant. 
(iiUs,  ib.  ch,  4t  5,  &  Sir  Henry  Constable's  case.  5  Kep.  107.)  But  as  it 
iaiMvt  of  the  posaMsiiHM  crf'the  crown,  jure  corona,  it  does  not  pass  by  general 
iwfctto;  aod  therefiire  te  eatabfiih  a  right  to  it  under  the  grant,  it  mutt  contain 
Ktnb'  word),  ai  (»ther  expressly  or  by  necessary  implication  convey  the  soil, 
-^iftlle  grant  cannot  be  produced,  it  can  no  otherwise  be  proved,  than  by 
pMwirhttion,  that  iis  aswe  observed  before,  by  repeated  unequivocal  and  im- 
OMOKnul  usage. — 

.\J» it* ports,  llieni  is'a  vety  material  aai  importiuir  distinction  between  the 
flKudiiM  of  ft  poet  and  die  property  of  its  soil — As  to  the  franchise;  by  the 
fMmtsaim*,  ft  portis  dte  oiUv-  place  where  a  subject  is  permitted  to  uolade 
c«Matldb)t  K«»d«[— This  ptivilm  wnslitutei  what  is  called  the  &snchise  oT 

apQrt. 
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the  king's  leigeance,  and  hereupon  a  jury  of  19  shall  be  charged, 
and  if  they  have  sufficient  evidence  that  hee  was  borne  in  France, 
or  in  any  other  place  out  of  the  realme,  then  shall  they  finde  that 
h^  was  borne  oiU  of  the  king's  alleageance ;  and  if  they  have 
sufficient  evidence  that  he  was  borne  in  En^ndy  or  IrC' 
land  J  or  Jemse^f  or  Jer$eVf  or  elsewhere  within  the 

[261 71  ^i"K's  OC^  obedience,  they  shall  finde  that  he  was  bom 
t^  J  within  the  king's  leigeance.  And  this  hath  ever  beene 
the  pleading  and  manner  of  triall  in  that  case.  And  so 
it  is  in  the  case  that  Littleton  here  putteth,  if  a  man,  in  avoydance 
of  a  fine  or  a  discent,  alleage  that  he  was  out  of  this  realroe  in 
Spaine,  at  the  time  of  levying  of  the  fine,  and  at  the  time  of  the 
disseisin  and  discent,  the  adverse  party  may  alleage  that  he  was 
at  such  a  place  in  England,  Ac,  whereupon  issue  shall  be  taken, 
and  then  in  evidence  he  may  prove  that  he  was  out  of  the  realtne, 
&G.  which,  upon  sufficient  evidence,  the  jurie  ought  to  finde. 
And  in  both  these  cases  and  the  like,  in  a  special  veraict  the  jury 
may  finde  that  he  was  borne  beyond  sea,  or  was  beyond  sea  at  thiSt 
time,  &c. 

The 


ite 


a  port. — To  create  tlie  franchise  of  a  port  is  part  of  the  royal  prerogative* 
But  this  does  not  in  anywise  affect  the  propriety  of  the  soiL  It  may  be  00&- 
sidered  as  a  striking  instance  of  the  respect  of  the  law  of  England  for  pitato 
property,  that  though  it  intrusts  the  king  with  the  prerogative  of  origmodng 
ports,  and  though  the  use  of  the  adjacent  soil  is  essentially  necessary  to  th# 
existence  of  a  port,  the  law  does  not  persut  the  king  to  take  any  part  of  die 
soil  from  the  owner ;  so  that,  if  the  soil  ia  not  the  property  of  the  king,  it  ia 
necessary  to  secure  the  property  of  the  shore  beforehand,  for  the  purposes  af 
the  port.  The  franchise,  belongs  to  the  king  of  common  right,  but  by  chartlr 
or  prescription,  it  may  be,  and  frequently  is,  the  right  of  the  subject«^-11ie 
soil  generally  belongs  to  the  owner  of  the  port;  but  it  is  going  too  far  to  lavy 
that,  it  belongs  to  him  of  common  right.— -The  mere  grant  of  a  port  would 
not  in  a  modern  charter  pass  the  soil,  but  perhaps  it  would  be  sufficient  in  an 
ancient  charter,  to  pass  it,  if  no  evidence  to  the  contrary  could  be  shewn^ 
and  it  certainly  would  be  considered  as  sufficient  to  pass  it  in  an  ancient 
charter,  if  accompanied  with  the  additional  circumstance  of  immemorial  usage. 
^-Having  thus  shewn  in  whom  the  soil  of  the  shore  and  of  ports  belongs  oy 
common  right,  it  remains  to  state  succinctly  the  nature  of  tlie  evidence  by 
which  the  right  to  it  may  be  proved  to  exist  in  another.  .  It  may  be  done 
l^y  shewing  that  he,  and  those  under  whom  he  claims^  have  immemorialfy,. 
frequently,  and  without  restriction  to  any  part  of  the  soil,  dog  gravel,  fetciieft 
away  sea  weed  or  sand,  or  embanked  against  the  aea.  If  it;  be  claimed  t^ 
be  part  of  a  manor,  the  riglit  of  commonage  for  the  cattle  of  the  loid  msA 
the  tenants,  the  prosecutioii  and  pum'shment  of  purprestures  in  the  court -oC 
a  manor,  its  being  included  in  the  perainbulations»  and  every  other  act  bt' 
which  the  right  to  die  soil  of  inland  proper^  is  established,  laay  be  givea.  fa 
evidence  in  support  of  it.  The  right  to  wre^k  of  the  sea  or  royal  fish.  Iqp 
prescription,  infra  maneriumi  ia  a  strong  pnesumption  fi)r  the  shore's  beiM 
parcel  of  the  manor ;  lord  Hale's  expreswton  is  very  strong-—^'  Perchancv^ 
saya  his  lordship,  '^  the  shore  is  parc^  almost  of  all  auch  manors  as  W'prcw 
*^  scription  have  royal  fish  or  wrecks  of  the  sea  within  their  manor.**  lb.  aj* 
-fSvbt  it  should  be  obserredy  that,  though  wreck  frequently  is  parcel  d  % 
ipanor^  it  is  a  royal  fVancbise.  Like  o»er  reyal  franchises,  it  belongt^of 
common  right  to  the  crown.  But  by  grant  of  prescrijptioa  himyi  and  infiiet 
frequently  docs,  belong  to  a  subject,  sometimes  in  ffross^  but  efteoer  aa  pIV^eL 
of  hia  manoF;  parishi  or  vill  adjacent  to  the  sea.-^[Note  205.  j 
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(>IUp.  ««,flj.  The  statute  of  15  E.  3,  depToditionibta,  doth  declare,  that  it  im 
C«U,  cue.)  treaaon  by  the  common  law  to  adhere  to  the  enemieK  of  the  king 
within  the  realme,  or  without,  if  hee  bee  thereof  proveablement 
attaint  of  overt  fact,  and  that  he  shall  forfeit  all  his  lands,  &c.  A. 
man  must  not  imagine  that  seeing  by  tlic  common  law  declared 
by  authnrity  of  parliament,  that  adhering  to  the  king's  enemies 
I  without  the  realme,  is  high  treason,  and  that  the  delinquent  may 

I  be  attainted  thereof,  &c.  that  this  )^hould  waot  triall,  for  then  the 

I  judgement  of  the  common  law,  and  declaration  of  the  parliament, 

'  should  be  illusory,  which  no  well  advised  man  will  thinke  in  a 

matter  of  so  great  consequence.     But  certaine  it  is,  that  for  oe- 
cessitie  sake,  the  adherencie  without  the  realme  must  bo  alleaged^ 
gK.i.tn*U        in  8ome  place  within  Esgland.     And  if  upon  evidence  they  shall. 
(4-  findc  any  adheyencie  out  of  the  realme,  tliey  shall  tinde  the  delin- 

quent guilty.     But  most  commonly  the^  indited  him  (if  he  had. 
lands)  in  some  county  where  his  lands  did  lie,  tliat  were  to  be  for- 
feited ;  and  this,  as  appeareth  in  our  bookes,  was  the  common  use. 
[«}gslI'B.       And  80  it  is  declared  by  the  statute  [*]of35  H.  S,andihatitshalL 
op.  3.  be  tried  by  twelve  men  of  the  countie,  where  the  king's  benchr 

Stmndfcird'f  [J.  ,],jii  git^  and  be  determined  before  the  justices  of  that  bench,  or 
^Ct^Ctt  ^11 )  ^'^^  before  such  commissioners,  and  in  such  shite  of  the  realme, 
as  shall  be  assigned  by  the  king's  majestic's  commissiou,  and  this 
Statute  for  this  point  remmnes  in  force  at  this  day,  and  so  it  «r«» 
WssElU.  rcBoked  [a]  by  all  the  judges  in  my  time,  vix.  in  33  Elh.  in  the- 
"?*  0™""-  case  of  Orarc&e.  And  atino  [i]  3-).  Eliz.  in  sir  John  Perot's  caw 
we^tSiiJoho  ^""^  '°  Ireland,  for  that  b  out  ef  the  realme  of  England,  and  the 
PftDis.  t^^"  [^]  i"  MiJi.  19  f(  so  Eliz.  waa  utterly  denied,  and  sir  Chru- 

[rlWicli.  igSt  topker  JFray  himselfe  (who  is  supposed  to  give  his  opinion  in  that 
90  EUi.  case)  protested  that  he  never  gave  any  such  opinion,  but  did  hold 

J^H^Bl  '^^  contrary.  When  part  of  the  act,  especially  the  originall,  if 
^E.3.  V  dotiein  England,  and  part  out  of  the  realme,  that  part  that  is  tti' 

II  H.  7. 16.  he  performed  out  of  the  realme,  if  issue  be  taken  thereupon,  ahall- 
1  a.  3.  4-  bo  tried  here  by   la  men  ;  and  those  tntlvL>  men  sIiliH  come  out 

of  the  place  where  the  writ  ie  brought.  For  example,  (whidi- 
ever  dotn  illustrate)  it  was  covenanted  by  indenture,  by  char- 
ter party,  that  a  ship  should  sayle  from  Blackney  haven  in- 
Korfolke,  to  Muttrd  in  Spaine,  and  there  remaine  by  certaine - 
dayes. 
ft  SoO-  B33.  ^  '"  <^^<^  of  covetunt  brought  upon  this  charter  party,  the- 

Hob.  11. 4- int.  indenture  was  alleaged  to  be  made  at  Thetford  in  the  county  of' 
139, 146, 141,  Norfolke,  and  upon  pleading,  the  issue  was  joyned,  whether  the 
TR^^s-  •■  aaid  ship  remained  at  Muttrd  in  Spaine  by  the  said  certaine  dayes. 
St  MO  710  -^^  ''  "'"  ^'^"'^8^  *!>"'  '^'^  '^"c  should  be  tried  at  Thetford, 
J50')     '  where  the  action  was  brought,  because  there  the  contract  tooke 

J^iKb.  «B  Elti.  his  original!  by  making  of  the  charter  partie,  and  so  hath  it  beene 
fai  actioD  de        often  adjudged  in  such  like  case. 

?^^2^^  -^  obligation  made  beyond  the  seas  may  be  sued  here  in  Eng- 
^^^^^^  2c "'  land,  in  what  placa  the  plaintife  will.  What  then  if  it  beare  date 
Unghgyfi  di-  at  Baardeavx  m  France,  where  shall  it  be  sued  >  And  answer  ir 
IteduitiDthB  made,  that  it  may  be  alleaged  to  be  made  m  qvodnm  loco  voco^ 
1±)^«  bench.  Burdeaus  in  Franee,  in  Islington  in  the  county  of  Mtddletex,  and 
fiowdile^cue.  ^^""^  '*  *^'  ^*  tried,  for  whether  there  be  such  a  place  in  IsUng' 
Tld.33H.6.9Q.  'o"  or  no,  is  not  traversable  in  that  case.  These  pointa  are 
4BE.  3. 3-  necessary  to  be  knowne  in  respect  ofahe  variety  of  opinions  in  our- 

'  'J^' '' !?'  bookes.  ^d  of  these  thiu  much  ^ul  niffice,  and  now  ia  Littl«t»» 
^x^^    wortiytobeheatd.  ^ 

(«Cro.';ff- nd-»8-   Hob.  u.) 
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«<  By  understanding  of  the  ImoJ'     Vide^  for  intendement  of  Intendtemcai 
tow,  Sect.  99,  lOO,  no,  293-  377,  393,  406,  367,  462,  463,  ®^**''- 
fcc439- 

**  This  shall  be  inconvenient:*    Here  also,   as  hath   beene  Vid«$«ct.«^ 
often  said,  appeareth,  that  argumentum  ah  incanvenientiy  is  strong 
ia4aw(A). 

**  Otherwise  it  should  be  if  the  disseisee  xoere  toithin  the  realme  at 
the  time  of  the  disseisin,  Sfc"  So  as  if  a  man  be  disseised  before 
he  goeth  over  sea,  or  corometh  into  the  realme  againe  before  the 
disoenty  the  disoent  shall  take  away  his  entrie. 


0 


262^ 
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j4N0  the  R  matter  they  alleage  for  a  proof e  that  before  the  HaMft 
of  kiuff  Edward  the  Third,  made  the  i4yeare  of  his  r eigne  (deytnt 
le statute  fait  en  le  temps  de  roy  E.  3*  an*  34.  cap.  16,  de  son  raignt^ 
by  which  statute  non-claim  is  ousted,  Ifc.  the,  law  was  such,  that  if  a  J^ 
were  levied  ofcertaine  lands  or  tenements,  if  any  that  was  a  stranger  to' 
the  fine  had  right  to  have  and  to  recover  the  same  lands  or  tenement*,  tf 
he  came  not  and  made  his  claime  thereof  within  a  yeare  md  a  dqy  tMRKf 
after  the  fine  levied,  he  shall  be  barred  for  ever,  quia  dicebatur  quod  fiiw 
finem  litibus  imponebat.  (B)  And  that  law  was  such,  it  is  proved  byiki' 
statute  of  West*  the  2.  De  donis  conditionalibus,  where  it  is  m^ken  if ' 
the  fine  bee  levied  of  tenements  wiven  in  the  taile,  8^c.  qu6d  finis  ipao 
jure  sit  nullus,  nee  nabeant  heeredes,  aut  ilii  ad  quos  spectat  revenio' 
(licet  plense  actatis  fuerint  in  AngH&,  et  extra  prisouam)  necessitat'  ap^ 
ponere  clameum  suum,  f  &c.    So  it  is  proved  that  if  a  stranger  tnat 

hath 

^  34.  cap.  16,  not  in  L,  and  M.  or        -f  Sfc.  not  in  L.  and  M.  or  Roh. 
Roh. 


(A)  See  ante  66.  a.  and  note  i  there. 

(B)  Upon  this  section  oflJttkton,  Mr.  Ritto  ohtervet,  that,  "it  is  plainljr  contradictor^ 
•nd  unintelligible,  according  to  the  present  reading."  And  a^Ur  citing  the  tame  uctiom 
•t  far  as  the  words  **  So  it  it  proved,  i;c.**  Mr.  Bitto  arguet  thta;  "  Now,  in  thefint  ptaee, 
**  U  itnot  intended  to  prove  that  befof  the  ttatute  34  £.  IIL  the  ttranger  to  a  fine,  «h§ 

made  not  his  claim  within  a  year  and  a  day,  was  for  ever  barred,  5fc. ;  but,  on  the  om- 
trary,  that  if  such  ttranger  wat  out  cf  the  realm,  at  the  time  ef  the  fine  levied,  Sfc.  he 
mat  not  barred,  though  he  made  not  hit  claim,  ^.  And,  tecondly,  at  the  law  it  hert 
stated,  in  the  preceding  part  of  the  section,  it  it  not  proved  by  the  words  (f  the  ttatute 
de  doni»,  Sfc.  but  the  very  reverse  is  proved.  In  order  then,  to  rettore  ihit  tectum,  •• 
we  may  presume  it  to  have  been  originaUy  written  by  LUtleton,  I  should  read  atfoUawt; 
*  Another  matter  they  allege  for  proof,  {tf  the  allegation  contained  in  teat.  440,  that  a 
ditteisin  and  descent  shall  not  bind  the  disseisee  who  it  out  of  the  realm  at  the  time,SfcJ) 
vis.  that  brfore  the  statute  <fKing  Edward  III,  made  the  Q^th  year  of  his  reign,  (by  whick 
statute  non-claim  is  outted,  5fc.)  the  law  wat  tuch,  that  if  any  that  was  a  ttranger  t0 
the  fine,  had  right  to  have  and  recover  the  tame  landt  and  tenementt,  if  he  came  not  and 
made  hit  claim  thererf  within  a  year  and  a  day  next  after  the  fine  levied,  he  was  for  ever 
barred ; "  quia  dicebatar  qnod  finii  iinem  litibns  imponebat.  "  But  if  he  were  ouS 
efthe  realm,  at  the  time  of  the  fine  levied,  $(c.  or  m  priton,  or  not  rffuU  age,  he  wot 
mat  barred,  although  he  made  not  hit  claim,"  &c.  And  that  the  law  was  tuck,  it  proved 
by  the  statute  of  Wat.  1,  de  donis,  &c. — See  Mr.  Ritto*t  Intr,  p.  108,  109. 
The  eff<Kt  rf  Time,  in  barring  legal  remediet  and  conferring  titlet,  it  excellently  shewn, 
m  the  argument  of  the  Master  tftlie  JlolU  in  Bedford  v.  Wade,  17  Fet.  jun,  87,  not 
only  in  respect  to  the  point  then  under  the  connderation  of  the  court,  but  alto  m  respect  to 
the  getieral  operation  of  length  ofpotsesnon,  as  a  bar  under  the  Statute  tf  limitation,  and  as 
Mfnrdiug  a  presumption  in  favour  tf  right.  On  these  pointt,  the  eases  of  JSidridge  v,  Knott, 
Coup,  9 14,  and  the  Mayor  of  Kingston  upon  Hull  v.  Homer,  ib,  lOS,  may  sUso  be  usefullif 
consulted. 
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Ad/A  right  uiilo  the.  ImematU,  if  he  wrre  out  of  the  rtalme  at  the  time  fif 
the  fine  ki:ie.il,i^<:  shiill  have  no  dammage,  though  that  hee  made  not  Am 
claim,  Af.  though  that  inch  fine  was  mntler  if  record :  by  greater  reatan 
it  memtth  unto  tftem,  t/uit  a  disseisin  and  diteent  that  it  matter  in  deed, 
shall  not  to  grieve  hist  t/ial  noi  diiseised  when  he  was  out  of  the  realme 
at  the  time  of  that  di.\.viiiin,  and  aUo  at  the  lime  that  the  disseisor  died 
seised,  ifc  but  that  he  may  well  enter,  tiatwtthitaiiding  such  discait  |. 

34^.3.  cap.  16.  TJERF,  it  appcarelh,  what  the  common  law  was  before  the 
(Am.  154.  b.)  BBift  statute,  for  non-clayme  upon  a  fine  levied.     But  ntnt 

4H.7.  up. 34.  since  Littleton  wrote,  by  the  statute  of  4  H.  7,  five  jeai-es  after 
Sre  u  well  ihi<  proclaaiations  made  upon  the  fine  are  given  to  him  that  right  hnth 
■WDlcoVtall  8  "^  malte  hid  claime,  or  pursue  his  action,  nhere  the  common  law 
(«p.  gslwcll  CI-  g**'*-'  him  but  a  yeare  aiid  a  day.  Hut  this  statute  of  4  //,  7. 
Muadctlin  my  extends  ouly  to  Gties,  and  not  to  nou-claimc  upon  a  judgement  in 
Keporu.  a  writ  of  right,  and  therefore  the  said  statute  ol  34  £.  3-  here  cited 

J*^>  *"'■  **[  by  LUtUloH.  which  oustelh  non-claime  only  to  fines  levied,  ex- 
tat*  nettl^tum!  teadeth  not  to  a  judgement  in  awrie  of  right  at  this  day,  and 
lib.  I.  fciL^S,  therefore  the  common  law  ui  that  case  reinaineth  to  this  day,  vii. 
ap.ftiSheUi'je'i  that  claiiue  must  bee  made  within  a  yeare  and  a  day  af^cr  judge- 
^"'vrntik  "'  "^'^^  { '  '•  ^'*^  ''^^  ^^^  ^^  levied  without  pro ciamat ions,  or  with- 
J*  jtfiJ^oL  t*"t  so  many  as  the  law  requireth,  then  the  statute  of  non-claimc 
Wk  LeBbfiird'i  ^Q^''  extend  to  such  a  fine. 

erne.  Ejb.  $.  (ul.  139,  14a,  141.  BeanoioDd't  eax.  Lib.  10,  fol.  49,  b.  Limpei'i  cue, 
»a4  K-*.  Ub.i).  tu\.  ing,  ii>6.  Usrgarel  PudKtr's c<uv~  Ltli.5.  f.>l.  134.  SalTvii's 
MM.  tih.  10.  gS,  g7.  SrjiK>ur'(CBS«.  Ub.  B.  fol.  71.  ORiHlcre's  cue.  Lib.'il. 
U  Op,  71.78.  PL  Cum,  in  Siuilli'i  nadSlapt.  cue.  and  in  Stunt's  cue,  and  Mowel'i 
CUa,  vnri  ULnniil.  (1.  13.  cap.  11.  Bnu:l.  43S-  Flelu,  lib.  8.  »[>.  53.  Brit.  31S. 
f+B.  7-  c-  a4-    3"  H.  8.C.36.     aCro.  101.  a»6.) 

MCluiTil.  "  Dicehalur  finit,  quia  jpnni  UtUivs  imponetat  (iy"     Here  you 

Bm^  tb"  ''  *"*?  *'l>*'^"^t''^^ly'"'*l''f['^''f*  fi"^  And  herewith  ngrceth  fo] 
(y  , J,  "  anti(j«ity:  Finis  idea  Hicitur  finalh  concoulin,  quia  impiinil  finent 
Fieta,  lib.  6.  iiitbus.  And  after  tlie  example  [b]  of  JJllleton,  it  is  good  to 
"•p.5".53.  aearch  out  the  etymologic  or  riglil  derivatiun  of  words ;  tor  igno- 

jjjEijunulojjies,  ralis  terminis  ignoratur  et  ars,  ae  liath  beene  often  observed  in 
VU  Seci  74.  Other  places.  And  the  civilians  call  this  judiciaH  concord,  (roiw- 
•74-  U)4>4ti.      actionem  judicialem  de  reimmobiU. 

(C^  "  Licet  Jueril  ptente  iclalis  in  Anglic,  et  extra  vri-  pSGi^Tl 
jonoffi."  \aa\a&ctoi\3^  i.DedonuconditionaObus  ]_  [j.  II 
ia  one  omitted,  who  is  added  in  the  statute  De  modo 

levandi 
X  S(c.  added  in  L.  and  M.  and  Boh. 


»».c8i. 


f  I )  If  a  diueisor  at  the  common  law,  before  the  statute  of  non-claim, 
haa  leTied  a  fin 


had  leTied  a  fine  or  suSered   judgment  in  a  writ  of  right,  until 
sued  they  were  not  bars,  for  the  year  shall  be  accounted  after  the  trans- 
mutation of  the  possession  by  execution  of  the  fine  or  recovery.    1  Hep.  i)-j. — 
[Note  206.] 

(3)  Every  part  of  the  law  relating  to  fines  and  common  recoveries  has 
been  stated  and  explained  by  mr.  Cruise,  in  his  Essays  upon  those  subjects, 
in  t  manner  that  equally  recommends  them  to  the  student,  and  the  most 
learCed  and  experienced  practitioners.  Besides  the  obligations  which  tlie 
Editor  has  to  him  upon  this  account  in  common  with  the  rest  of  tl)e  profession, 
he  acknowledges  with  etjuat  pleasure  and  gratitude  the  particular  obligations 
he  has  to  him  for  the  sMiatiUKC  he  bu  derired  Iroia  them  m  the  course  of  this 
work. — [Note  307.] 


L.S.C.7.S.442.  Of  Continuall  Claime.    [262.b.263.a; 

Uvandijines,  viz.  et  sana  memoria.     [c]  But  a  fern-covert  had  no  H  PI.  Com. 

grivilege  of  non-claime  at  the  common  law,  as  some  have  said,  Sioweri  cate, 
ecause  she  hnd  a  husband  that  might  make  claime  for  her.     But  Br^cton  lib  i( 
yet  Bracton  saith,  Item  excusatur  uxor  qucB  sub  potestate  %nri  sup-   fo.  436. ' 
posita^  quod  clameum  non  apposuerit  licet  mittere  possity  and  citcth   Eritt.fo.  21G.  b« 
a  judgement  in  the  point,  Trin.  4  H.  3.  in  Cusin*8  case.     But 
fteta  saith y  Excusatur  sijuerit  uxor  alicujusy  sijuerit  per  virum  im-  pieta,  lib.  S. 
pedittty  quod  non  potuit  apponere  clameum.     Also  thev  in  reversion  ca.  53  (A). 
or  remainder  expectant  upon  any  estate  of  freehold  were  barred 
by  the  common  law ;  and  yet  they  could  make  no  claime,  because, 
as  hath  beene  said,  it  belonged  to  the  particular  tenant,  and  not 
to  them,  because  their  entry  was  not  lawfull;  which  was  one  of 
the  principall  causes  of  making  of  the  said  statute  of  34  E,  3. 
which  ousted  non-claime.     But  these  cases  of  coverture,  and  of  (4H.  7.0.04.' 
them   in  reversion   and  remainder,   are  now  without  question  3^  H.  8.  c.  ^ ' 
holpen,  and  just  provision  made  for  the  saving  of  their  rights  3^t'5i^-) 
and  titles  by  the  said  statute  of  4  H.  7.  as  by  the  said  act 
jippeareth, 

(A)  This  reference  to  Fleta  it  incorrect.    See  Fkta,  Ub.  8.  ca.  54. 


Sect.  442. 

j4  LSO,  inquire  if  a  man  be  disseised,  and  he  arraigns  au  assise  against 
the  disseisor,  and  the  recognitors  of  the  assise  chante  {\)for  the  piaim^ 
tife  (et  les  recognitors  de  le  assise  f  chauota  pur  le  plaintife),  and  thm 
justices  of  assise  ivill  bee  advised  of  their  judgements  untill  the  next  astise*  ^ 
Si'c,  and  in  the  meane  season  (et  en  j:  le  dementiers)  the  disseisor  dutk 
seised^  <5fc.  yet  the  said^uit  of  the  assise  shall  be  ||  taken,  in  law  for  the 
disseisee  a  continuall  claime^  insomuch  that  no  default  was  in  him,  §  t^c. 

*'  JRRAIGNE  an  assise.*^  To  arraigne  the  assise  is  to 
cause  the  tenant  to  be  called  to  make  the  plaint,  and  to  aefc 
the  cause  in  such  order  as  the  tenant  may  bee  enforced  to  answer 
thereunto ;  and  is  derived  of  the  French  word  arraignery  whicb 
signifieth  to  order  or  set  in  right  place.  An  arraignment  is  some- 
time called  an  astitution,  of  tlie  verbe  astituoy  compounded  of  oJ 
and  slatuoy  that  is,  to  place  or  set  in  order  one  by  another.  In 
the  same  sense  that  Littleton  here  uscth  it,  it  is  use<t 

[126371  when  an  appeale  is  c:^  arraigned,  both  which  are  ar- 
J  raigned  in  French,  but  entred  m  Latin.  And  it  is  to  be  (10  Rep.  131s.) 
observed,  tliat  Littleton  saith  here  arraigne  an  assisCy  and 
saith  not  that  the  tenant  is  arraigned ;  and  so  of  the  appeale ;  for 
these  are  the  suits  of  the  subject,  and  no  moxx  is  said  to  be  ar- 
raigned, but  merely  at  the  suit  of  the  king,  upon  an  enditement 
found  against  him,   or  otlier  record  wherewith  he  is  charged. 

And  there  the  arraignment  of  the  prisoner  is  to  take  order  that  «  &  3  K.  6. 

^^  *  c.  24,  towardf 

the  end.     Staundf.  pi.  cor.  105  C.      3  II.  7.  ca.  1. 

he 

'  t  chaunta  --chaunteront,  in  Z.  and        ||  taken  not  in  L.  and  M.  or  Roh. 
3f .  and  chaunteront  in  Roh,  §  Sfc.  not  in  L.  and  M.  or  Roh. 

:|:  le  not  in  L*  and  M. 


(i )  i,  e*  Fiodi  or  gi^.  th^  verdict 


^»3.i 


l.a.]       Of  Continuall  Claime.     L.3.C.7.  Sect.44? 

he  appearo,  ami  fur  tlie  cetiainty  of  the  perxon  to  hold  up  bk 
hand,  and  to  ploail  a  Bufficient  plea  to  die  enditement  or  other 
record,  whereupon  they  which  loilow  for  the  king  may  orderly 
procsed. 

VU.SMt.  an-  ."  •''"'»«*  ?/"  atthc."     Justices  of  oeiise  are  sMigned  and  con- 

^g%aa4.  SUf  itttiited  by  tlieking  uf  the  judges  and  lagea  of  the  law,  and  arc 

aaChin«.3a.  called  juriices  of  asBise,  for  that  the  writu  of  asGiBe  of  navel  Hutei- 

*•«■'*■  3.  30-  *j'n,  (which  ir  former  times  were  accounted  ,/»(in<7  rfiHci/ia,  and 

Biar  rl's  4.  """y  ffpiaent  and  common)  were  returnable  before  them  to  be 

Aiti^Suu.'c«ri.  ^"^'^'^  ill  their  proper  counties  twice  every  yeare  at  the  leaxt,  . 

ca.  19.  whereupon  they  had  autltarity  to  give  judenient  and  award  seisin 

4  E.  3.  cs.  1 1.  and  execution :  and  therefore  both  for  liie  number  of  them  iii 

art.*  "d  *  t'lOM  post,  and  for  the  greater  authority  they  had  then  as  juBtic» 

^^„^^  of  nmprius  (which  was  to  trie  iaitucs  only,  except  in  gjiare  mpe~ 

ti%i.Ae  dit,  taid  aea\see  </e  Harrdtte  pretentment,  in  which  eases  the  jutticca 

meiliil).  oinUiprim  might  give  judgmtnt]  they  were  denominatnl  jus- 

4  £.3.0.9.  tices  of  assises:  and  divers  acle  of  parliament  have  given  to  tnem 

saa*!^?-  S*"'  authority  both  in  criminall    causes  and   common  pleat. 

i3H:4.«-7.  These  justices  of  assise  have  also  commissions  of  oier  and  lermi- 

Nonb.  ntr,  of  gaole  delivery  and  of  the  peace,  of  association,  and  n  ntm 

*  E.  3.  ca.  3.  omnet  throughout  then-  whole  circuits,  so  as  they  are  armed  with 

T^h' 6*»^i  ^T'^'   provident,  but  yet  ordinary  jurisdiction;   for  all   their 

aiH  6  c*  to.  commissions  are  bounded  with  this  expresse  limitation,  facturi 

9H.  7.  M-  I-  yuod  ad jttstitiam  pertinel  secundum  legem  el  consueludinfm  vingiue. 

3)tI.S.c.  g.  And  in  former  time,  according  to  the  originall  institution  and 

a**86H.8.  theircommission,  both  the  justices  joined  both  in  common  p lew 

Ticsh  e  ""^ P'^***  *''^ "^'^ crowne. 

iM.  94.      I  E.  6.  ca.  7.     a  M»r.  D»Tg().     3^4  Eli*,      Di*r  305.      (F.  N,  B.  940.  c. 

"  Yet  the  said  suit  of  the  assise  shall  be.  taken  in  law,  S(c  a  con- 
tlnuatl  claiffirr      And  it  is  hoMpn  at  tlii^  dtiy  that  it  shall  nmount 
to  B  claime,  for  that  there  was  no  default  in  him,  as  Littleton  saith. 
M  Seebefore     [rf]  Some  have  objected,  that  if  the  bringing  of  an  assise  should 
hAisch»pt«r,    amount  to  continuall  claime,  and  evcir  continuall  claime  madebr 
^delcct.416.    tl"* 'l'**ciBee  vest  the  possession  and  freehold  in  him,  therefore  if 
(a  Ed.  3.  a         bringing  the  autse,  Ac.  should  amount  to  a  eonlinuall  claime. 
If  Ed.  3. 14.)     that  then  the  writ  should  abate.     But  hereunto  it  hath  beene  an- 
(Aata63.  b.)     gwered  in  thii  chapter,  that  a  continuall  claime  is  an  entry  by 
construction  of  law  for  the  advantage  of  the  disseisee,  but  not  for 
hit  disadvantage. 
a4E.3.9S'  In  a  writ  of  entry  rur  disseisin  against  one,  supposing  that  he 

?iiE?  *^' '*''  *"**  ""'  entred  but  by  S.  who  disseised  him,  the  tenant  said  that 
C«iniin>les de  ^'  ^^^^  seised,  and  the  land  descended  to  liim,  and  prayed  hii 
|v.S.  age;  the  plaintife  counterpleaded  his  age,  for  that  he  arraigned 

an  assise  against  S.  who  died  hanging  the  aseise,  and  he  wat 
ousted  of  his  age,  for  that  the  bringing  of  the  assise  amounted  to 
a  claime. 
m^?l^*'r.i  If  tenant  in  dower  alien  in  fee  with  warranty,  and  theheirel* 

f*"**""  the  reversion  bring  a  writ  of  entry  in  casu  proviso,  Sfc.  and  hang- 

ing the  plea  the  tenant  dieth,  the  heire  shall  not  be  rebutted  or 
barred  by  this  warranty,  for  that  the  prttcipe  did  amount  to  a 
[^FleisIib.S.    continuall  claime.     And  herewith  agreeth  [•]  antiquity;  Et  li 
BrM  ^^  ^""^^  """  uppotveril,  sugicit  tamen  tt  iUe  vel  antecessor  nwf 

tTuk  Jaeiat  quod  tantundent  valeat,  ut  si  pladtum  mcraerit  tentnti  w/ 

^'  /ecerit  rem  litigiosam ;  quia  siait  plus  est  facta  appdian  juim 

(B)  niif^tWiHIflMaJihHrrWf    S» Fttu,  Hb.  S,  et. » 


L.3.C.r.S.443.     Of Continuall  Claime.   [263. a.  263. b. 

verbo,  iia  plus  est  clameumapponerejacto  quam  verho  (A)  .*  et  ad  hoc 
Jacit  de  termino  Sancta  Trinitatis,  anno  regni  regis  H,  3. 15,  in 
COM,  Hunt,  de  quddam  Guldeburgd,  cui  objectum  Juit,  qubd 
ciameum  non  apposuit,  et  ipsa  respondity  qtibd  Jecit  quod  tantun^ 
dem  valety  quia  tempore Jinis  Jacti  implacitaxit  tenentem  per  aliud 
breve,  Sfc, 

If  the  goods  of  a  villeine  (before  any  seisure  made  by  the  lord)   33  ^  3; 
be  distreined,  the  lord  may  have  a  replevyn ;  and  notwithstanding  K^P^vin.  43. 
before  the  bringing  of  the  writ  he  had  no  property,  yet  the  very  ^^i  6%5. 
bringing  of  the  writ  doth  amount  to  a  claime  of  the  goods,  and 
vcsteth  the  property  in  the  lord. 

"  Insomuch  that  no  defauU  was  in  him,  Sfc.**  Hereby  it  is  ira- 
plyed,  that  our  author  inclined  to  this  opinion,  that  it  should 
amount  to  a  claime,  for  that  no  default  was  in  him  ;  et  nemo  debet 
rem  suam  sinejacto  aut  defectu  suo  amittere,  as  the  rule  is. 

(A)  The  53d  chapter  tf  the  6th  book  of  FUta  concludes  nettrly  in  the  trordtcf  the  first  part 
.   of  the  quotation  in  the  text  ending  with,  '*  facto  quam  verbo."     The  whole  of'  the  quotation  is 
«n  Bracton  lib.  5./0/.  436. 

* 

r263n  (d-  Sect.  443. 

j4LS0y  inquire  if  an  abbot  of  a  monasterie  die,  and  during  the  time 
of  vacation  a  man  wron^ullif  entreth  in  certaine  parcels  of  land  of 
the  monasterie,  claiming  the  land  unto  him  and  his  heires,  and  of  that 
estate  dieth  seised,  and  the  land  descendeth  unto  his  heires,  and  after  that 
an  abbot  is  chosen,  and  made  abbot  of  the  monasterie,  a  question  is,  if  the 
abbot  may  enter  upon  the  heire  or  riot  (et  puis  apres  un  *  est  elect,  et  fait 
abbe  de  niesme  la  monasterie,  si  +  mesme  1  abbe  poit  enter  sur  le  heire 
ou  nemy).  And  it  seemeth  to  some,  that  the  abbot  may  tcell  enter  in  this 
case,  for  this  that  the  covent  in  time  of  vacation  was  no  person  able  to  make 
continuall  claime;  for  no  more  than  they  be  personable  to  sue' an  action', 
no  more  be  they  aole  to  make  continuall  claime,  for  the  covent  is  but  a 
dead  bodle  without  head  (car  nient  pluis  que  its  sont  personable  de  X  s^er 
action,  nient  pluis  ils  sont  able  de  faire  continual  claime,  car  le  covent 
§  n'est  forsque  ||  un  mort  corps  sans  teste);  for  in  time  of  vacation  a 
grant  made  unto  them  is  void ;  and  in  this  case  an  abbot  may  nht  have  a 
writ  q/'entrie  upon  disseisin  against  the  heire,  for  this,  that  nee  was  never 
disseised.  And  if  the  abbot  may  not  enter  in  this  case,  then  hee  shall  bee 
put  into  his  writ  of  right,  \^&;c.  which  shall  be  hard  for  the  house:  iy 
€C'/iich  it  seemeth  to  them,  that  the  abbot  may  well  enter,  ^c. 

Quadras  de  dubiis,  legem  bene  discere  si  vis: 
Quajrere  dat  sapere,  quae  sunt  legitima  verfe  If. 

JJ  E  R  E,  first,  it  is  to  be  observed,  that  albeit  the  freehold  and  (Po«^-  33J-  •• 

inheritance  is  in  this  case  in  no  person,  but  in  abeyance  or  f^'  ^'  345-  »•) 

in  consideration  of  law,  yet  an  entrie  and  claunc  by  one  that  hatli  L  {^oU^j^br? 

"o  339) 

*  abbe  added  L,  and  M,  and  Roh,  4.  S^c.  not  in  L.  and  M. 

-f  laesme  not  in  L.  and  M  or  Roh,  ^  ver^  not  in  L.  and  M.  nor  is  any, 

%  Kier'— faiie,  L.  and  Af.  and  Roh.  part  of  these  tviio  verses  in  the  Camb. 

§  B  esl^-^st,  L.  and  M.  oid  Roh.  MSS. 
I  ocipae.  added  L.  and  M.  and  Roh. 

Vo  L.  II.  Z 
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no  riglil  Klml!  gninf"  tin-  inheriiunce  by  wrong.  For  here  Lit- 
tleton xiiith,  nnd  of  micti  estate  died  seised,  tc  And  so  it  is 
in  cuxi;  of  11  bishop,  jiiirKon,  vicnr,  prt'bcnd,  or  any  ntiier  sole 

Wcrleli.cop  98.  corporation.  Aud  in  llit  itatute  of  Mrrlrbridge  it  k  colled  an 
inininidti. 

Secondlvi  llint  seeing  hy  ihe  deaUi  of  the  abbot  (which  is  the 

^filkp-siO  act  of  Ooa)  no  person  is  able  to  make  continuall  clninie,  tlicrc- 
furc  n  iliHccnt  during  that  lime  bhatl  not  prejudice  the  Eucccssor; 

fJ.N.B.  34.10.  for,  ati  hiith  bconc  said.  Iinpnteritia  rj-cmat  te^em.     If  an  osur- 

W.  n.  cup.  s)  pntion  hcp  had  to  a  church  in  tiine  of  tb  cation,  this  shall  not 
pri.'jiidicc  the  successor,  to  put  him  out  of  posEefisioQ,  but  that  at 
tlie  uext  avDidance  ticc  Blutll  pretient. 

0  Sep.  88.  "  So  more  ihnn  l/irff  iie  perionable  to  fue  an  action,  Sic."     Here 

Jlitt.ua- 1j)  that  which  litilJi  til  LhJK  chapter  beeue  said  is  conArmed,  vh.  That 
tlie  vnlrie  or  coiitinunll  t:lmiite  iiiiisl  piir^ui;  the  action. 

**  For  the  anent  h  hit  a  'lead  fiodir.  Ac.  This  is  ratio  wno.  but 
not  uiiica :  for  though  the  rc8t  of  the  corporation  be  no  niort 
persona,  as  the  chapter  in  case  of  dconc  and  chapter,  or  the  com- 
niuiialtic  in  case  of  mayor  and  conimonaltic ;  yet  cannot  they  when 
tlicrc  is  no  deanc  or  maior  make  cUiime,  because  they  have  neither 
abililic  nor  capacitie  to  take  or  to  sue  any  action,  as  our  author 
faere  with. 

'•  for  in  tintc  of  f^  vacation  a  grant  mnde  unto  them  r2()4-7i 
is  void,  f(C-     And  the  reason  in,  becaiiBC  the  body  poll-  I     «    J 
^Min'  6a.      ''<!"''  '"'fi''^''  's  capable,  is  not  coinpli;tc,  but  wanlelh  the 

"  •*      head.     But  this  is  to  be  understood  of  an  immediate  grant ;  foi  if 

-ifPwt.  37ft>        during  the  vacation  of  the  abathie  of  Dale,  a  lease  (or  life,  or  a 

gift  in  taile  be  made,  the  remainder  to  the  abbot  of  Dale  and  hi> 

<Ant. 930.0       suceeMOVs,  thia  renmindcr   is  giiod,   if  there   bL-  an  abbot  mnde 

during  the  particular  estate. 
(loBep.  1.  If  there  be  maior  and  commonaltie  of  D.  and  the  maior  dieth, 

Aiit.  85.  360.  a.  ^  graunt  made  to  the  maior  and  commonaltie  of  D.  is  void  for 
Hb'io  lam-  ^^  cause  aforesaid;  but  in  that  case,  if  a  tease  for  life  be  mode, 
the  remainder  to  the  maior  and  conmionaltie  of  D.  the  re* 
maindet  is  good,  if  there  bee  a  muior  elected  during  the  particular 

■     Here  by  this  (Src.)  is  implyed,  or  make 
n  Buch  sort  as  hatli  beune  before  expresiied. 

QusB.ras  de  tlubiis,  legem  bene  discere  si  vis : 
Qitferere  dat  snpere,  quK  sunt  legitima  verc. 

Here  T.itllctitn  expresscth  an  excellent  meanes  to  attaint'  to  the 
reason  of  the  Jan-,  by  enquiring  of,  and  conference  had  with, 
learned  men,  of  doubtful!  cases; 

Tnter  ciincla  leges,  Sf  peramclabere  dodos. 

For  as  crdinlh  pfpen'l  nrtcs,  bo  coUalh  prrficit  artea:  and  this 
must  bee  continual!;  for  as  knowledge  increaseth,  so  doubts 
iherouith  increase  also;  Crescents  sdentia,  crescuni  limul  et 
ilubtlallones. 

And 


pctt't  cajn'. 
lih.  6.  Bi^liop 


L.3.C.8.S.444.  Of  Releases.  [2G4. a.  264. b. ' 

And  here. Littleton  citcth  verie  aptly  two  verses;  for  it  is  truly 
said,  that  Authoritates  philosophorum  medicorum  ci  poetarum  sunt 
in  causis  aUegandce  et  tenenda:  and  our  autlior  doth  cite  a  vurse 
for  memorie,  but  it  is  worthy  of  meniorie. 


Chap.  8.  Of  Releases  (1).  Sect.  444. 

JDE LEA SE S  are  in  divers  manners^  y'lz.  releases  of  all  the  right 
which  a  man  hath  in  lands  or  tenements,  J  and  releases  of  actions* 
personalis  and  realls,  and  other  things.  Releases  of  all  the  right  which 
men  have  in  lands  and  tenements,  i^x.  are  commonly  made  in  this  forme, 
or  of  this  effect: 

TT  ERE  our  author  beginneth  with  a  division  of  releases.  Vide  Mir. cip.a. 

sect.  17.  ^ 

Vide  Brit.  loi.       Bract,  li.  5.  Tract,    de   Except.  &  lib.  4.  fol.  318.  b.        Fleta, 
lib.  3.  cap.  14. 

These  words  must  be  referred  thus :  releases  are  of  two  sorts, 
viz.  a  release  of  all  the  right  which  a  man  hath  either  in  lands  and 
tenements,  or  in  goods  and  chattels ;  or  there  is  a  release  of  actions 

reall,  of  or  in  lands  or  tenements ;  or  personall,  of  or  in  ' 

r26471  g^ods  or  chattels ;  or  mixt,  (j^"  partly  in  the  realty,  and 
L  b    11  P^^'^^y  *"  ^^^  personaltie.  .  Vide  Sect.  492. 

"  Release,**  Relaxatio,  Of  the  etymologic  of  this  word  you  have 
heard  before.     Fleta  [a]  calleth  it  chart  a  de  quieta  clamantia.  r  -^  YXtXz,  ubl 


Sect. 

\  Sfc,  added  in  L.  and  M. 


supra. 


(1)  At  common  law,  lands  could  not  be  transferred  by  one  person  to 
another  but  by  feoffhient,  with  livery  of  the  seisin.  This  produced  a  notoriety 
of  the  transmutation  of  the  possession.  This  notoriety  was  in  some  measure 
effected  by  a  disseisin ;  but  that  was  only  a  tortious  possession,  liable  to  be  de- 
feated by  the  disseisee.  Thus  the  disseisor  had  the  possession ;  the  disseisee 
the  right.  To  complete  the  title  of  the  disseissor,  it  was  necessary  he  should 
acquire  the  right.  This  could  not  be  done  by  a  feoffment,  as  tliat  was  a  transfer 
of  the  possession ;  but  it  was  effected  by  a  release,  which  in  some  respects 
operates  as  an  actual  transfer  of  the  right ;  in  others,  as  an  acquittal  or  dis- 
cnarge  from  it.  The  different  degrees  of  title  in  the  disseisor,  his  heir,  or 
feoffee,  and  the  different  natures  of  the  rights  of  the  disseisee,  make  it  necessary 
that  relccises  should  be  adapted  to  the  different  situation  of  the  parties,  and 
give  them,  as  the  circumstances  of  the  parties  vary,  a  different  effect  and 
operation. — [Note  208.] 


z  2 


Of  Releases.         L.  3.  C  &-  Sect.  445. 


Sect.  445. 

TTNOW  all  men  by  llieae  prpsenM,  tlint  I  .1.  of  B.  have  remised, 
released,  and  altogctlu'r  from  me  iukI  my  lieicos  quif-t  claimed: 
(me  A.  de  B.  rfmiiUsc,  re/aianse,  et  omninii  de  me  et  haredibns  mew 
^tiieluin  c/atnA/ae):  or  Ihta,  tor  mee  and  my  beires  quiet  claimed  to  C. 
of  tX  all  the  right,  tiile,  and  claiai  (totum  Jus,  tkulum,  et  clameum) 
whicli  I  li;ive,  or  by  any  meanes  inny  have,  of  and  in  one  messuage 
with  ilic  ujipurtenanc-es  m  F.  &c.  yliid  it  h  lo  hee  understood,  thai  thete 
word),  remiaUse,  ct  quietum  clantas^e,  are  of  the  same  i^ct  as  thete 
teords,  reln,\l-ise. 

"  IZ  NOW  all   mfn  by  tliese  presents,  &c."     Here  Liltletm 
**■    iliewelh  prewilent*  itf  n^ltases  of  right :  and  presidenU  doe 
hotb  teach  and  illuKiratf,  aud  iherefore  our  student  is  to  be  well 
stored  with  presidents  ol'  all  klndi's. 

Rnct  li|j  4.  "   f^emisissf,   retaxdtse,   et   quietum  da'tuhte."     Here  Littleton 

fcL  3<i8.  i^ewetb,  tJiat  tliere  be  tliree  proper  words  of  release,  and  bee 

riMB.obiiup.  much  of  one  effect :  besides,  tliera  is  renanciare,  acguielare,  and 
9 II,  6.  35.  there  bee  many  oUier  words  of  r^case ;  aa  if  tlie  letsor  grants  to 

^*  ^  3'  ^^-        the  lessee  for  life,  that  he  »hall  be  dj&cbarged  of  tlie  rent,  thia  ii  k 
cwu^t  67.'       good  release.     Vide  SecU  5^2- 
(a  Will.  Abr.  400.  403.    g  Kep.  51.) 

And  it  is  to  bee  understood,  that  tliere  bee  releases  in  deed,  or 
expresse  releases,  whereof  Lillleton  heere  hath  shewed  an  ex- 
07  fl  8  ag.  ample.     These  expresse  releases  must  of  necesaitie  be  by  deed. 

<,f  mi  11*0,  There  lie  also  r^loases  i.i  law,  and  they  are  sumi-timi.'  by  deed,  and 

34 II.  6.  44.  sometime  without  deed.  As  if  the  lord  disseise  the  tenant,  and 
3  6*3' fls"*  maketh  a  fcoiFment  in  fee  by  deeil  or  without  deed,  this  is  a  release 
ai&4.8i.  of  the  seigniorie.  And  so  it  is  if  the  disseisee  disseise  the  beire  of 
Pi.  Com.  Dels-  the  disseisor,  and  make  a  feoffment  in  fee  by  deed  or  without 
uierei  case.         deed,  this  ia  a  release  in  law  of  the  richt.     And  the  same  law  it  ii 

(8  Bep.  13(1  -f       j    u,  :         .: 

Pis.  1M3. 186-      °^ ''  "S"^  '"  action. 

Hob.  10.     iSLd.  79.     I  lloll,  Abr.  934.     Plo.  36.     5  Ilep.  sg.) 

i~E.  4.  g.  If  the  obligor  make  the  obligee  his  executor,  this  is  a  release  in 

,«iE.4. 9.  Inw  of  the  action,  but  the  flutie  remaines,  for  the  whicfa  the  exe- 

cutor may  re  taine  so  much  goods  of  the  testator  (1). 

(ij  What  sir  Edward  Coke  observes  respecting  obligors  and  obligees  boldi 
equally  between  all  other  treditort  and  debtors;  but  it  must  be  attended  with 
the  following  observations.  A  debt  is  only  a  right  to  recover  tile  amount  of 
the  money  by  way  of  action;  and,  as  an  executor  cannot  maintain  an  action 
against  himself,  or  against  a  co-executor,  tbe  testator,  by  appointing  the  debtor 
au  executor  of  his  will,  discharges  the  action,  and  consequently  discharges  the 
debt.  Still,  however,  when  tlie  creditor  makes  the  debtor  liis  executor,  it  is 
to  be  considered  but  as  a  specific  bequest  or  legacy,  devised  to  the  debtor  to 
|>ay  the  debt,  and  therefore,  like  other  legacies,  it  is  not  to  be  paid  or  retained 
till  the  deblfi  are  satisfied';  and.  if  there  are  not  assets  for  the  payment  of  the 
debts,  (he  executor  is  answerable  for  it  to  the  creditors.  In  this  case,  it  is  the 
same  whether  the  executor  accepts  or  rcfuies  Lhd  executorship.    Oa  the  other 

hand, 


L.S.  C.8.  Sect.445.  Of  Releases.  [264.  b 

If  the  ferae  obligee  take  the  obligor  to  husband,  this  i«  a  release   1 1  H  7.  4. 
in.  law.     The  like  Taw  is,  if  there  be  two  femes  obligees,  and  the  «o  H.  7.  29. 
one  take  the  debtor  to  husband  (2 ).  8  E.  4.  3. 

If  an  infant  of  the  age  of  seven  teene  yeares  release  a  debt,  this  is 
void ;  but  if  an  infant  make  the  debtor  his  executor,  this  is  a  good 
release  in  law  of  the  action  (3). 

But  if  a  feme  executrix  take  the  debtor  to  husband,  this  is  no 
release  in  law,  for  that  should  be  a  wrong  to  the  dead,  and  in  law 
worke  a  devastavit,  which  an  act  in  law  shall  never  worke.  And 
so  it  was  adjudged  in  the  king's  bench,  Mich.  30  &  31  Eiiz.  in 
which  case  I  was  of  counsell. 

But  it  is  to  be  observed,  that  there  is  a  diversitie  betweene  a  30  E.  3.  24? 
release  in  deed,  and  a  release  in  law ;  for  if  the  heire  of  the  dis-  3^  E.  3.  tit. 
fleisor  make  a  lease  for  life,  and  the  disseisee  release  his  right  to  /jj*^  gfg'^^* 
the  lessee  for  his  life,  his  right  is  gone  for  ever.     But  if  the  dis-   ,  Lcq  ^^o. 
seisee  doth  disseise  the  heire  of  the  disseisor  and  make  a  lease  for  8  Rep.  15a. 
life,  by  this  release  in  law  the  right  is  released  but  during  the  life  P'o.  184.  a. 
of  the  lessee ;  for  a  release  in  law  shall  be  expounded  more  fa«  ^^^^-  ^84) • 
Tourable,  according  to  the  intent  and  ipeaning  of  the  parties, 

tliaa 


hand,  if  the  debtor  makes  the  creditor  his  executor,  and  the  creditor  accepts 
the  executorship,  if  there  are  assets,  he  may  retain  his  debt  out  of  the  assets, 
against  the  creaitors  in  equal  degree  with  himself;  but  if  there  are  not  assets; 
he  may  sue  the  heir,  where  tlie  heir  is  bound.  See  Wankford  v.  Wankford, 
1  Salk.  Q99.  Selwin  v.  Browne,  4  Bro.  Cas.  in  Par.  1 79.  For.  343.  Vin.  vol.  5. 
p.  198.  2  Eq  Cas.  Abr.  461,  note  at  (Q.) — ^[Note  209.] 

(2)  In  the  case  of  Smith  &  Uxor  v.  Stafford,  Hob.  216,  the  husband  promised  the 
wife  before  marriage  that  he  would  leave  her  worth  lool.  The  marriage  took 
effect,  and  the  question  was,  whether  the  marriage  was  a  release  of  the  promise. 
All  the  judges  but  Hob'art  were  of  opmion,  that,  as  the  action  could  not  rise 
during  the  marriage,  the  marriage  could  not  be  a  release  of  it.  The  doctrine  of 
this  case  seems  to  be  admitted  in  the  case  of  Gage  or  Gray  v.  Acton,  1  Salk.  325. 
12  Mod.  290.  The  case  tliere  arose  upon  a  bond  executed  by  the  husband 
to  the  wife  before  the  marriage,  with  a  condition  making  it  void  if  she  survived 
him,  and  ho  left  her  loool.  Two  of  the  judges  were  of  opinion,  that  the 
debt  was  only  suspended,  as  it  was  on  a  contingency  which  could  not  by  any 
possibility  happen  during  the  marriage.  But  lord  chief  justice  Holt  differed 
from  them ;  he  admitted  that  a  covenant  or  promise  by  the  husband  to  the 
wife  to  leave  her  so  much  in  case  she  survives  him  is  good,  because  it  is  only 
a  future  debt  on  a  contingency  which  cannot  happen  during  the  marriag^, 
and  that  is  precedent  to  the  debt ;  but  that  a  bond  debt  was  a  present  debt, 
and  the  condition  was  not  precedent,  but  subsequent,  that  made  it  a  present 
duty ;  and  the  marriage  was  consequently  a  release  of  it.  The  case  after- 
wards went  into  chancery.  The  bond  was  taken  there  to  be  the  agreement  of 
the  parties,  and  relief  accordingly  decreed.  •  2  Vem.  481.  A  like  decree  was 
made  in  the  case  pf  Cannel  v.  Buckle,  2  P.  W.  243. — [Note  210.] 

(3)  If  the  obligor  make  the  obligee  his  executor^  the  obligee  may  retain;  hut 
that  ts  not  applicable  to  the  case  put  here.  Therefore  he  may  make  an  executor  at 
1 7 ;  tamen  supra  89.  h.  it  is  said  that  it  is  at  \  8.  It  should  seem  that  the  case 
here  is  understood  of  i*]  complete,  et  supra  89.  of  \^  beginning;  and  thus  the 
jMSsages  agree.  D'Avila  His.  King  of  France  is  major  at  14.  beginning.  Thus 
it  seems  that  puberty,  which  by  the  civil  lavo  holds  Jrom  14  to  18,  i*  understood 
of  \^  beginning  ;  and  thus  our  lata  agrees  xjoith  the  civil  lato,  impuberi  non  liccti 
te^tari  before  17  complete,  and  iB  beginning.    Lord  NotU  MSS.— [Note  an,]' 

«3 
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tlittii  a  rclcwe  in  tltcd,  wliicli  J»  the  utt  of  the  partie, 

iiud  c^-  Kliail  he  taktn  most  sirongly  against  hinisdfe,  p26oTl 

mid  bu  in  the  cme  aroresoid,  where  Uit!  debtor  is  niade  ^  g,  J 

i:x«cutar. 

ftoIVp.4T.)  "All  the  right,  title,  and   chiim  (totum  jut,  litulunt,  S(  cta- 


meufi)."     But  txMc,  tiiat  jM,  or  right,  in  geiierall  t^igniiicatioi 
....  ,         .  ,     ,     ..^  ^j'jj^,  ..    ....... 


I  yi  ^^^'  ''""'"'  'P'""*^  t--!iick  are  commonli/  put  in  surh  releates,  *  sciliret 

I  (<]iiro  qiiuvif  modi)  in  t'uturum  habere  luitero)  are  as  vaide  in  lure ; 

I  far  na  ri-^ht  ttatselk  bif  a  releiitf,  hut  the  right  trfiich  the  releawr  katk  at 

tht  time  of  tiit  rtkaie  made(i).     I'or  if  there  liejatherimiismmr,  and  the 
'  father 

•  ecilicet — ic.  in  L.  and  M.  and  Uoh. 


includtth  nut  onely  a  ri^ht  for  the  which  a  writ  of  riirht  doth  he, 
but  aUu  luiv  title  or  cimmc,  either  by  force  of  &  condition,  inort- 
Riiiine,  or  tlie  like,  for  the  wliicb  do  octioD  ia  given  by  ivn,  but 
only  an  entry. 


Sect.  44G. 


(l )  To  prevent  maintenance,  and  the  midtijilying  of  coatetitions  and  suits, 
it  was  an  eitablbbed  maxim  of  the  common  law,  tlist  no  puEsibility,  light,  title, 
or  any  other  thing  that  was  not  in  possession,  or  vested  hi  right,  could  be  granted 
or  &»Higned  to  strangErs. — A  right  in  uclioti  could  not  be  transferred  even  by 
'Mt  of  law;  nor  was  it  considered  as  transferred  to  the  king  bv  the  general 
'traneferring  words  of  an  act  of  attainder  (**ee  the  marquts  of  Winchestet  * 
■cose.  sRep.  a.h.l  — liut  aright  or  title  to  thefre  !  11  r  fl  I  toflands 
might  be  relcaiica  in  live  manners. — i     Xo  the  ti  1     i  tact 


irithout  any    privily. — i.  To  him  i 
— +.  To  liim  wlio  Imd  riglit  onl)  in  rep  tenant 

were  disseised,  the  lord,  notwitlistandinc  the  disscib  n  ^)  i  clei  I  s  *.criK.ts 
to  liirn.^  j.  To  him  who  hiid  privity  only  though  ht  h  1 1  not  the  ri^ht  as  if 
tenant  in  tail  mude  u  feoffment  in  fee  aft(.r  this  fiolfment  no  r  ght  remained 
in  him ;  jet,  in  respect  of  the  privity  only  the  donor  m  ^X  release  to  luni  the 
rent  and  services.— fi.  So.  if  the  terre  tenants  and  the  person  entitled  to  tlie 
Tight  or  possibility  joined  in  a  grant  of  the  lar  d  it  nuuld  pass  thtm  to  the 
grantee  discharged  from  the  right  or  possibiht)  See  lo  Rep  49  b  — But 
'the  common  law  is  altered  in  the  abo\c  inst,mc.e«  in  many  rt.spict»  — On  the 
assignment  of  things  in  action,  see  ante  note  1,  to  p.  232.  b.  The  passage  in 
the  text  was  cited  by  lord  chief  justice  Trevor,  in  delivering  his  opinion 
on  the  case  of  Arthur  v.  Bokeiiham,  (Fitzgih.  234,)  witli  an  observation, 
that  the  doctrine  laid  down  there  by  Littleton  bad  never  been  contradicted. 
On  the  transmissibility,  conveyance,  assignment,  and  devise  of  contingent  re- 
mainders, and  executory  estates  and  interests,  see  mr.  Fearne's  Essay  on  Con- 
tingent Rcmaipdertt  and  Executory  Devises,  Cth  ed.  pp.  384,  3(35,  36a,  3G7, 
368,  ;i69,  370,  371.  548,  549,  550,  5r.i.  552,  5J3.  554.  555.  55''.  557.  SS"^^ 
55!).56o,  5O1 ,  and  562 ;  and  mr.  Preston's  Treatise  on  Conveyancing,  vol.  i .  p.  14-^, 
3oy.  30'-  The  case  of  Roe  dem.  Perry  v.  Jones,  1  Hen.  Black.  30,  seems  to  have 
established  the  power  of  testamentary  dispositions  of  such  contingent  and  execu- 
toryestates  and  possibilities,  accompanied  with  an  interest,  us  would  be  descen- 
dible to  the  heir  of  the  object  of  them,  dying  before  the  coiitLigency  or  event,  on 

nhicb 
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father  be  disseised^  and  the  sonne  {living  his  father)  releaseth  h\f  his  deed 
to  the  disseisor  ail  the  right  which  he  hath  or  may  have  in  t(te  same  tcne^ 
ments  without  clause  of  warraTiiie,Sfc,  and  after  the  father  diet h,  Sfc.  the 
Sonne  may  lawfully  enter  upon  the  possession  of  the  disseisor,  for  that  hec 
had  no  right  in  the  land  in  his  fat  her* s  life  (pur  ceo  que  il  n*avoit  f  droit 
en  la  terre  J  en  la  vie  son  pier),  but  the  right  descended  to  him  after  the. 
release  made  by  the  death  of  his  father ,  i^c. 

"VT  O  T  E,  a  man  may  have  a  present  right,  though  it  cannot  take 
effect  in  possession,  but  in  future  (2). 
As  hee  that  hath  a  right  to  a  reversion  or  remainder,  and  such  (2  Roll.  Abr. 
a  right  he  that  hath  it  may  presently  release.     But  here  in  the  4po.    8  Rep. 
case  which  Littleton  puts,  where  the  sonne  release  in  the  life  of  ^^^:  AlthamV 

his  *^'^-^ 

+   nul   added  in   L,  and  M^   and        X  quant  il  relessasses,  (tdded  in  L. 
Roh,  and  Af.  and  Roh, 


which  the  vesting  or  acquisition  of  them  depends. — It  has  been  contended  to 
be  a  rule  of  law,  that,  whatsoever  can  be  devised,  may  be  granted ;  and  conse- 
quently, that  this  case  is  an  authority  to  shew,  that  the  contingent  and  executory 
estates  and  interests,  to  which  it  applies,  may  be  granted. — [Note  212.] 

( 2 )  This  doctrine  was  fully  investigated  in  the  case  of  Dormer  v.  Fortescue, 
Vin.  vol.  18,  fol.  413.  3  Atk.  123, 135.  Bro.  Par.Cas.  v.  4.  353.405.  The  case 
there  was,  that  an  estate  was  limited  to  the  use  of  ^.  for  99  years,  if  he  should 
go  long  live ;  and  afler  his  decease,  or  the  sooner  determination  of  the  estate 
limited  to  him  for  99  years,  to  the  use  of  trustees  and  their  heirs,  during  his 
life,  upon  trust  to  preserve  the  contingent  remainders ;  and  after  the  end  or 
determination  of  that  term,  to  the  use  of  A\.  first  and  other  sons  successively 
in  tail  male,  with  several  remainders  over.  A.  having  a  son,  they  joined  m 
levying  a  fine  and  suffering  a  common  recovery,  in  which  the  son  was  vouched. 
If  die  trustees  took  a  vested  estate  of  freehold  (luring  the  life  of  A.  the  recovery 
was  void,  there  not  being  a  good  tenant  to  the  praecipe ;  but  if  they  took  only 
a  contingent  estate,  the  freehold  was  in  tlie  son,  and  of  course  there  was  a  good 
tenant  to  the  praecipe.  Upon  this  point,  the  case  was  argued  in  the  court  of 
king's  bench,  and  afterwards  on  appeal  before  the  house  of  lords,  where  all 
the  judges  were  ordered  to  attend.  Lord  chief  justice  Lee,  when  the  cause 
was  heard  in  the  king  s  bench,  and  lord  chief  justice  Willes,  in  delivering  the 
opinion  of  the  judges  in  the  house  of  lords,  entered  very  fully  into  the  dis- 
tinction between  contingent  and  vested  remainders. — They  seem  to  have  laid 
down  the  following  points.  That  a  remainder  is  contingent,  either  where  the 
person  to  whom  it  is  limited  is  not  in  esse  ;  or  where  the  particular  estate  may 
determine  before  the  remainder  can  take  place :  but  that,  in  every  case,  where 
the  person,  to  whom  the  remainder  is  limited  is  in  esse,  and  is  actually  capable 
or  entitled  to  take  on  the  expiration,  or  sooner  determination,  of  the  particular 
estate,  supposing  that  expiration,  or  determination,  to  take  place  at  that 
moment,  there  the  remainder  is  vested.  That  the  doubt  arose,  by  not  ad- 
verting to  the  distinction  between  the  different  nature  of  the  contingency,  in 
those  cases  where  the  remainder  is  limited  to  a  person  in  esse,  but  the  title 
of  the  remainder-man  to  take,  depends  on  a  collateral  or  extraneous  con* 
tingency,  which  may  or  may  not  take  place  during  the  continuance  of  the 
preceding  estate,  and  those  cases,  where  the  preceding  estate  may  endure 
beyond  the  continuance  cf  the  estate  in  remainder.  Thus  if  an  estate  is  limited 
to  A,  for  life,  and  after  the  death  of  ^.  and  /.  S.  to  B.  for  life,  or  in  tail; 
there,  during  the  life  of/.  S.  the  title  of  B.  depends  on  the  contingency  of 
/.  S.  dying  in  the  lifetime  of  A*    This  is  an  event,  which  either  may  or  may 

z  4  '  not 
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Ul  BrliiMi,  hik-fiuhi^r,  tlii.^  reles.<te  is  void,  [□)  becauiie  he  hath  no  right  at  alf 

r"'  r  ''  '''^  '^"'*^  °^  '^^  release  uiaile,  but  all  the  riglit  was  at  tliat  time 

iaE  tji  ill  the  failier;  but  after  the  decease  of  the  father,  the  sonne  shall 

10  U.  6. 4.  enter  into  tho  bud  against  his  oniic  release.  • 

S5AW.7.       37E.  3.   Elocution  130.     iRcp.iia.b. 

'•I^  3-  The  baron  makes  a  lease  for  life  and  dieth,  the  release  made  by 

^II^'W^         the  wife  of  her  dower  to  him  in  tei'ersion  is  good,  albeit  shte  hath 
put.  r.  70  71.    ""  cause  of  action  against  him  in  praienli. 

{S«ct.  70G-)  '"  fi'i'hout  clause  of  ixarrantie."     For  if  there  bee  a  warrantie 

annexed  to  the  release,  then  the  sonne  shall  be  barred.     For 

albeit  the  release  cannot  barre  the  right  for  the  cause  aforesaid, 

yul  the  warranty  maj  rebutt,  and  barre  him  and  his  heires  of  a 

future  right  vrhich  was  nut  in  him  at  that  time;  and  the  reason 

90 II.  6.  99.        (which  in  all  cases  is  to  be  Bought  out)  wherefore  a  warrantie 

being  8  covenant  reall  should  barre  a  future  right,  is  for  avoiding 

of  circuitie  of  action  (which  b  not  favoured  in  law) :  as  he  that 

made  the  ivarratitie  should  recover  the  land  against  the  ler-tenaot, 

and  he  by  force  of  tlie  warrantie  to  have  as  much  in  value  against 

the  same  person;  yet  is  there  a  diversity  betvreene  a  warrantie 

m  j(i  H.  S.  43,  and  a  feollmcnt ;  \h\  for  if  there  be  grandfather,  father,  and  sonne, 

9iE.4'!)i-         and  the  lather  disseineth  the  grandfather,  and  make  a 

i^E.4;'i'-         fuolfment  j^J-  in  lee,  the  grandfather  dieth,  the  father  ^2657? 

olL?  i"b"'   *g'''"'*thisoffne  feoffinent  shall  not  enter ;  but  if  he  die,  I     k    "I 

4  p„  g.  38.  '        his  Sonne  shall  enter.  And  so  note  a  diversity  betweene 

{Von.  ^39.  ■-)     a  release,  a  fenffinent,  and  a  warrantie ;  a  release  in  that  ctise  is 

ioE-9-cHi-       void;  n  leoffinent  is  good  against  the  feoffor,  but  not  agsinjt 

•^'""'♦■g     his  heire;   a   warrantie  is  good  both  against  himsetfe  and  his. 

43^3.  ■;.    4aE.3.«4-P»rFi»did«n,     17  E.  3.67.    Lib.  1.  fiil.  in,  iig.in  Albanie'i 
cue.    (gllrp.  75)    (1  lull,  Kcp.  187.) 

And 


not  take  place  during  the  continuance  of  the  preceding  estate  ;  and  B\.  estate 
therefore  is  necessarily  contingent.  Diit  then,  supposing  /.  6'.  to  die ;  still  it 
remains  an  uncertainty  whether  B's.  estate  will  ever  lake  place  in  possession ; 
for,  if  the  remainder  be  limited  to  B.  for  life ;  there  if  B.  dies  in  A\.  lifetime, 
./4's.  estate  would  endure  b^ond  the  continuance  of  the  estate  limited  in  re- 
mainder. The  same  would  be  the  case  if  the  remainder  over  were  limited  to 
B-  in  tail,  and  B.  was  to  die  in  A'&.  lifetime  without  issue — Yet,  in  both  cases, 
it  was  agreed  that  B  took,  not  a  contingent,  but  a  vested  remainder.  Hence, 
they  inferred  that  it  was  not  the  possibiUty  of  the  remainders  over  never  taking 
effect  in  possession,  but  the  remainder-man's  not  having  a  capacity  or  title  to 
take,  supposing  the  preceding  estate  at  that  instant  to  expire,  or  determine, 
and  its  being  uncertain  whether  he  ever  will  obtain  that  capacity  or  title, 
during  the  continuance  of  the  preceding  estate,  that  makes  the  remainder 
contingent.  Upon  these  grounds  they  determined  that  the  trusteea  took  a 
vested  remainder,  and  that  the  recovery  therefore  was  void.  The  doctrine 
fstablished  in  the  case  of  Dormer  and  Fortescue  is  laid  down  by  sir  Edward 
Coke,  10  Rep.  85;  where  he,  with  great  accuracy  of  expression,  observes, 
that  where  it  is  dubious  and  uncertain  whether  the  use  or  estate  limited  in 
future  shall  ever  vest  in  inlereit  or  not,  then  the  use  or  eslatc  is  in  contin- 
gency; because,  upon  a  future  contingent,  it  may  either  vest  or  never  vest, 
lu  the  contingent  happens.     And  see  I  Rep.  137-  b. — [Note  213.] 

(1)  Ant.  186,  it  is  laid  down  that  a  man  may  warrant  more  than  passes 

from  him.    lo  Fitzg.  334,  lord  cliief  justice  Trevor  observes,  that  the  reason 

e-  why 
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And  here  are  three  diversities  worthy  of  observatioD,  vix.  Firs^ 
betweene  a  power  or  an  authorities  and  a  right.  Secondly,  be- 
tweene  powers  and  authorities  themselves.  Thirdly,  betweene  a 
right  and  a  possibilitie. 

As  to  the  first,  if  a  man  bv  his  last  will  deviseth  that  his  exe- 
cutors shall  sell  his  land,  and  dieth,  if  the  executors  release  all 
their  right  and  title  in  the  land  to  the  heire,  this  is  void,  for  that 
they  have  neither  right  nor  title  to  the  land,  but  only  a  bare  au-  15  H.  7. 11/ 
fhority,  which  is  not  within  Littletons  case  of  a  release  of  a  right. 
And  so  it  is  if  cesti/  que  use  had  devised  that  his  feoffees  should 
have  sold  the  land.  Albeit  they  had  made  a  feoffment  over,  yet 
might  they  sell  the  use,  for  their  authority  in  that  case  is  not  given 
away  by  the  livery. 

As  to  the  second,  there  is  a  diversity  betweene  such  powers  or  (1  Kep.  111. «. 
authorities  as  are  only  to  the  use  of  a  stranger,  and  nothing  for  the  i73  Ant  S15.  a. 
benefit  of  him  that  made  the  release  (as  in  the  case  before)  and  a  **^-  *>•  »37iO 
jpower  or  authority  which  respecteth  the  benefit  of  the  releasor ; 
as  in  these  usuall  powers  of  revocation,  when  the  feoffor,  &c.  hath 
a  power  to  alter,  change,  determine,  or  revoke  the  uses  (being 
intended  for  his  benefit)  he  may  release;  and  where  the  estates 
before  were  defeasible,  he  may  by  his  release  make  them  abso- 
lute, and  seclude  himselfe  from  any  alteration  or  revocation,  as 
^t  hath  beene  resolved ;  which  diversity  you  may  read  in  [m]   [m]  Ub.  i.  11- 
Albanies  case  (  a ) ,  banie's  c«ae,  vbt 

As  to  the  third,  before  judgement  the  plaintife  in  an  action  of  i"?""  ^^ 
debt  releaseth  to  the  baile  in  the  king's  bench  all  demands;  and  ^  ^'    ^^  * 
afler  judgement  is  given,  this  shall  not  barre  the  plaintife  to   ioH.6.'4.* 
have  execution  against  the  baile,  because  at  the  time  of  the 
release  he  had  but  a  meere  possibility,  and  neither  jus  in  rCy  nor 
jus  ad  reniy  but  the  duty  is  to  commence  after  upon  a  contingent, 
and  therefore  could  not  be  released  presently.     So  if  the  conu-  j.  ^,,  ^  ^ 
see  of  a  statute,  &c,  release  to  the  conusor  all  his  right  in  the  37  £.  3.  £te« 
land,  yet  afterwards  he  may  sue  execution;  for  he  hath  no  right  cution,  130. 
in  the  land  till  execution,  but  only  a  possibilitie;  and  so  have  I  ^*'^*  38£fis« 
knowne  it  adjudged  (3).  B^Jo^** 

Gray.      (a  Roll.  Abr.  404. 408.     Hob.  46.      a  Cro.  401.  449.) 

Sect. 


why  the  feoffi;nent  prevails  a^inst  the  father  is,  that  bv  the  disseisin  he  bad 
acquired  possession,  and  might  make  a  feofiment,  and  the  operation  of  a  ftoff- 
ment  is  to  bar  future  and  contingent  rights. — [Note  214.] 

(2)  See  Note  2  to  page  113.  llie  doctrine  of  the  suspension  and  cfx- 
tiiiction  of  powers  will  be  considered  in  a  note  to  the  chapter  of  Dis- 
continuance. 

(3)  In  the  king's  bench,  where  the  proceeding  is  .bv  bill,  the  bidl  if  not 
boimd  in  a  certain  sum  to  the  plaintiff,  but  only  imdertakes  that  the  defeodint 
shall  pay  the  condemnation  money,  or  render  his  body  to  prison;  so  that  tkey 
are  but  in  the  nature  of  jailors  to  the  defendant :  but  in  the  common  plenty 
the  bail.are  bound  to  the  plaintiff  in  a  certain  sum.  5  Hep.  70.  10  Rep.  51. — 
[Note  215.] 
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Sect.  447. 

/4  LSO,  in  refeascs  ufallthf  right  which  it  vinn  hiilh  in  certniiie  lafidg, 
Sir.  it  beJuJVcth  him  lt>  t^hom  ihe  reieiise  is  matlc  *  in  uhi/  aixc,  (hat 
he  hath  Ikt  freehold  in  the  lands  f  in  deed,  or  in  lute,  at  lite  limf.  of  the 
tebxae  mnrk,  SfC.  X  For  in  cvtrif  cme  xekere  he  io  whom  the  reli-aae  £* 
made,  hath  thefmholii  in  deed,  or  in  law,  at  the  time  of  the  reicase  \\,  4"c. 
there  the  releate  is  good  (^  (ionque  le  releas  est  bone)  (4). 

49  S.  3-  afl.        "  C}^  ""  '*'  right."     tlxia  muet  be  intended  of  a  bare  right, 
mid  not  of  u  release  of  riglit,  whereby  any  estate  poHMlli, 
iM  to  a  k-sflce  for  yearea,  &c.  as  shall  be  snid  hereafter.     Also  tt 
(DiK:t.aii<ISiui),  iiiu»i  be  intended  ofa  release  of  a  right  of  freehold  at  tlie  least, 
tS.  ■-  aud  not  to  It  right  for  any  lerinc  for  yearea  or  chattle  rcall ;  as  if 

"  ^^V' *"■  '■■  leuee  for  yearet  bee  oustwl,  and  hce  in  tlie  reversion  disseised, 
«M.«7o-  *-}  gnd  the  disseisor  maketh  a  lease  lor  yeores,  the  first  lessee  may 
releaae  unto  him.  All  which  is  implyed  ui  Uie  first  Src-  Also  ia 
some  case  a  release  of  a  right  made  to  one  that  hath  neither  free- 
ze] 7^-4-  IS'  hold  In  deed,  nor  freehold  in  law,  ii  good  and  available  in  law,  [r] 
'Ir'' "' '"  "  *^'"'  'lemandnnl  nmy  release  to  the  vouchee,  and  yet  the  voucliee 
iSE.'s^ii.  ''"^  nolliifig  in  the  land :  but  the  reason  of  that  is,  for  that  when 
6 II4.  fi,  ^^  -vouchee  entretfi  into  the  warrantie,  he  becommeth  tenant  to 

5E.  s-aS.  the  demandant,  and  may  render  the  land  to  him,  in  respect  of 

6li-»4fi-  Ae  privilie;  hut  an   csiranger  cannot  release  to  tlie  voUdiee, 

Vid*  Sni.  490.    because,  in  rei  veritatf,  he  is  not  tenant  of  the  land. 
^oft.aa4.b.  [d]  oJ"  And  so  it  is  if  the  tenant  alien  hanging  the  ^20671 

I  Ri-p.  87.  b.  praripe,  the  release  of  the  demandant  to  the  tenant  t"  I  n  'J 
3  Rep-  59.  fi-  the  jiTircipe  k  good,  and  yet  he  hath  nothing  in  the  land. 
f<l]ioE.4H-  ii,  time  of  vnt-iitiim  an  imTniity.  that  the  nmmi  (A)  oii!;lit  to 
BE.^'  ai  ^'  P"/'  '"''■J^  be  released  to  tliepativii  in  rej'[n;et  itC  tlie  privily;  but  a 
46  E  3. 6.  b.  release  to  the  ordinary  only  seenictli  not  good,  because  the  an- 
8  H.  6.  33.  Quitic  is  teniporull. 

•1  H.  7. 41.  If  a  disseisor  make  a  lease  for  life,  the  disseisee  may  release  to 

(**"*■  "^'••g'-       him  (B);  for  to  such  a  release  of  a  bare  right  there  needs  no  privity, 

.  ■gS_  .jt  !,_      as  shall  be  said  hereafter.     But  if  tlte  disseisor  make  a  lease  for 

sCro.  151.)        yeares,  the  disseisee  cannot  release  to  him  (C),  because  he  hath  no 

estate  of  freehold.     And  yut  io  some  case  a  right  of  freehold 

shall  drowiie  in  a  chattell ;  as  if  a  feme  hath  n  right  of  dower  she 

may  release  to  the  gardein  in  chivalry,  and  her  right  of  freehold 

shaJl  drownc  in  the  chattle,  because  tlie  writ  of  dower  doth  lie 

against  him,  and  the  heire  shall  take  advantage  of  it.     And  it  is 

^  any— tuck,  in    L,    and    M.  and         ||  made  added   in  L.  and  M.  and 

Roh.  Hoh. 

t  ifc.    added    in    L.   and   M.  and         j  donque    not   in   L.   and    M.    or 

Soh.  RoA. 

%  Sjc.  not  in  L.  and  M.  or  Roh. 


A)  "  pcnon"  trtmt  (o  be  frintid  ftwe  bg  aihtake  iialcad  tj  parjon.     &(  Jtfr.  Jiit»o'» 
r.;..  ug. 

{4)  Ant.  ist  Note  to  this  Chapter. 
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to  be  observed,  that  by  the  antient  maxime  of  the  common  law,  (Pj^^  9>*  ^ 
a  right  of  entrie,  or  a  chose  iu  action,  cannot  be  granted  or  ^  ^"*'  '®*') 
transferred  to  a  stranger,  and  thereby  is  avoyded  great  oppres-  Mirror,  csp.  a. 
6Lon,  injurie,  and  injustice.     Nul  charier,  nul  vende,  ne  nul  done  $  ^7- 
vauU  perpetualment  si  le  donor  nest  seisie  al  temps  de  contracts  de  ^  46*^  48 
2,  droits,  si  del  droit  de  possession^  et  del  droit  d£l  properties    And  j^^x^  ^\^^  ^^ 
therefore  well  saith  Littteton,  that  he  to  whom  a  release  of  a  right  333.  b. 
IS  made  must  have  a  freehold.  Po»^-  ^^O 

For  the  better  understanding  of  transferring  of  naked  rights  to 
lands  or  tenements,  either  by  release,  feoffment,  or  otherwise,  it  if 
to  be  knowne,  that  there  iajusproprietatis,  a  right  of  ownership,   Mirrornbi  sii- 
Jus  possessionisy  a  right  of  seisin  or  possession,  andjtisproprietaiis  P^    n  ^13°^ 
4*  possessionis,  a  right  both  of  property  and  possession  :  and  this  Bdttuu,^foL  8a 
is  antiently  called  ;>i^  duplicatum,  or  droit  droit.     For  example,  if  131.  Bracton, 
a  man  be  disseised  of  an  acre  of  land,  the  disseisee  hath  jus  prO'  lib.  5)  fol  37^. 
prietatis,  the  disseisor  hatli  jus  possessions  (A) ;  and  if  the  dis- 
Beisee  release  to  the  disseisor,  bee  hath  jus  proprietatis  e^  pos^ 
sessionis(i).     And  regularly  it  holdeth  true,  thai  when  a  naked 
right  to  land  is  released  to  one  that  h&th  jus  possessionis,  and 
another  by  a  meane  title  recover  the  land  from  nim,  the  right  of 
possession  shall  draw  the  naked  right  with  it,  and  shall  not  leave  (2  Rep.  59. 
a  right  in  him  to  whom  the  release  is  made.     For  example,  if  the  ^^^'  ^73- 
heire  of  the  disseisor  being  in  by  diacent  A.  doth  disseise  him,  the  sq^/o 
disseisee  release  to  A,  now  hath  A.  the  meere  right  to  the  land. 
But  if  the  heire  of  the  disseisor  enter  into  the  land,  and  regaine 
the  possession,  that  shall  draw  with  it  the  meere  right  to  the 
land,  and  shall  not  regaine  the  possession  only,  and  leave  the 
meere  right  in  A.  but  by  the  recontinuance  of  the  possession,  the 
meere  right  is  therewith  vested  in  the  heire  of  the  disseisor. 

But  if  the  donee  in  taile  discontinue  in  fee,  now  is  the  reversion 
of  the  donor  turned  to  a  naked  right.  If  the  donor  release  to  the 
discontinuee  and  die,  and  the  issue  in  taile  doth  recover  the 
land  against  the  discontinuee,  he  shall  leave  the  reversion  in  the 
discontinuee ;  for  the  issue  in  taile  can  recover  but  the  estate  taile 
onely,  and  by  consequence  must  leave  the  reversion  in  the  dis- 
continuee, for  the  donor  cannot  have  it  against  his  release :  but 
if  the  disseisee  enter  upon  the  heire  of  the  disseisor,  and  infeoffe 
A*  in  fee,  and  the  heire  of  the  disseisor  recover  the  whole  estate, 
that  shall  draw  with  it  the  meere  right,  and  leave  nothing  in  the 
feoffee.  Nota  the  diversity.  Another  diversity  is  observable 
when  the  naked  right  is  precedent  before  the  acquisition  of  the  (Post.  319.  t^y 
defeasible  estate,  for  there  the  recontinuance  of  the  defeasible 

estate 

(A)  BuU  according  to  tkr  William  BlackHone,  the  disstisin  give$  to  the  dmseiaor  no  nure 
than  an  acttjuil  possession,  and  Ifava  1^  jus  possessionia  in  tJie  dmtisec.  See  Black.  Comm. 
V.  3.  p.  195,  Archbold's  ed. — Hoicevett  lord  Coke  perhmps  only  meant  to  say,  that  the 
disseisor  hath  jus  possessionis  against  strangers  only.  For  though  a  stranger  in  the  name 
and  to  the  use  of  the  disseisee  may  miter  into  the  lands^  and  thereby  revest  the  same  in  the 
disseisee t  even  without  the  knowledge  or  agreement  tf  the  latter  (see  atUt  358.  a.^;  yet  a. 
stranger  may  not^  in  this  case,  enter  in  his  own  name  and  to  his  oum  xtse. 


( 1 )  These  may  be  subdivided,  with  respect  to  the  disseisor,  into  that  bare, 
naked,  possession  which  he  acquires  by  tl^^  disseisia^  and  the  estate  by  title 
which  his  heir  acquires  by  the  discent ;  and,  witli  respect  to  the  disseisee,  into 
that  riffht  of  possession  which  he  can  restore  by  eatry,  and  tke  bar«  right 
whicji  he  can  only  reco^fi;  by  aQtiQiPiir«rT[Ni)it^,2i&] 


Of  Releases.       L.3.  C.8.  Sect. 448. 

[(]  5  Ah.  1.        cBiate  shall  not  draw  with  it  the  preceding  right,     [e]  Aa  if  the 
10  Au.  i9.  disseisee  disseise  the  heire  ot'the  djsieiaor,  albeit  the  heirc  recover 

6^B^  3-  7'  |]jQ  igi,  J  agaJQgt  the  disseisee,  yet  shall  he  leave  the  preceding 

Sttapp,  133.       "K''^  ''^  *^^  disseisee.     So  if  a  woinAn  that  hath  right  of  dower 
joAw.  Q.  disseise  the  beire,  and  he  recover  the  land  against  her,  yet  stisll 

*'  ^3-  he  leave  the  right  of  dower  in  her. 

ITm)*'  Anotlier  diversinf  is  to  be  noted,  when  the  mcere  right  is  sub- 

t7R.3.^i.4flH.   ce()ucnt,  and  transferred  by  act  in  law;  thcirc,  albeit  tlie  possesion 

(S Kci).  TO.  ■)     be  recontinued,  yet  that  shall  not  draw  the  nalied  ri^ht  with  it, 

but  shall  leave  it  in  him  ;  as  if  the  heire  of  the  disseisor  be  dii* 

seised,  and  the  disseisor  (A)  infeofie  the  heire  apparent  of  the  dia- 

«S  H.  S.  lit.        sciaee  being  of  full  age,  and  then  the  disseisee  dieth,  and  the 

HfiKoreilopiiQii  Halted  right  descend  to  him,  and  the  heire  of  the  disseisor  recover 

W(L  S«ci  47i'    *^^  '^"^  against  him,  yet  doth  he  leave  the  naked  right  in  the 

475. 478. 4B7.     heire  of  the  diaseiaoe.     So  if  the  discontinucc  of  tenant  in  taile 

iufeoffe  the  issue  in  taile  of  full  age,  and  tenant  in  taile  die,  and 

then  tlic  discontinuee  recoverthe  land  against  him,  yet  he  leaveth 

[038E.3.  iS,    the  naked  right  in  the  issue,     [c]  But  if  the  heire  of  the  disseisor 

ok. 7.34.  be  disseised,  and  the  disseisee  release  to  the  disseisor  upon  con- 

4Bm  Y^b)       dition,  if  the  condition  be  broken,  it  shall  revest  the  naked  right. 

And  so  if  the  disseisee  hath  entred  upon  the  heire  of  the  disKdsor, 

and  made  a  feoffment  in  fee,  upon  condition,  if  he  entred  for  the 

condition  broken,  and  the  heir  of  the  disseisor  entred  upon  him, 

the  naked  right  should  be  left  in  the  disseisee.     But  if  the  heire 

kuf  the  disseisor  had  entred  before  the  condition  broken,  then  the 
right  of  the  disseisee  had  beene  gone  for  ever.  But  now  let  us 
hcare  what  LUtleton  saith. 

p^REEHOLD  in  law  is,  if  a  man  dmfisfth  anolher,  and  dieth 
idled  (Frank tenement  en  ley  est,  Bi{;oinc  un  lioine  dissetsist  un 
aater,  et  •  morust  seisie),  wberebif  the  tenements  descend  to  his  son,  albeit 
t&at  his  Sonne  dotk  not  enter  into  the  tenements,  yet  he  hath  a  freehold  m 
law,  tehich  b^  force  of  the  discent  is  cast  vpnn  him,  and  therefore  a  release 
made  to  htm,  so  being  seised  of  a  freehold  in  law,  is  good  enough;  and 
if  h*  taketh  wife  being  so  seised  in  lam,  although  he  never  enter  in  deed, 
aad  dieth,  his  wife  shall  be  endowedf. 

(DoctitStud.  JJERE  Littleton  describeth  what  a  freehold  in  law  is,  for  he 

*7-  ■■)  had  spoke  before  in  many  places  of  freeholds  in  deed.    This 

To] Bract  Ij. 4,  Bracton  mleth  [a]civilem  et  naturalem possessionem  sat  seisinam. 

£90^336.  The  naturall  seisin  is  the  freehold  in  deed,  and  the  civiH  the 

c^  15.    Vid.  Sect.  680.  " 

*  eat  added  in  L.  and  M.  and  Roh.        t  S{C.  added  in  L.  and  M.  and  Roh. 

(A)  i.t.  htviiei'aKiiedththrircfthttri^naldi>Ki)or,uilsicmt, 

(1)  It  may  not,  perhaps,  be  improper  in  this  place,  to  attempt  a  short 
exphutation  of  some  words  iaimiliar  both  in  the  ancient  and  modern  law. 

Seisin,  is  a  technical  term  denoting  the  completion  of  that  investiture,  By 
wbich  the  tenant  was  admitted  into  the  tenure,  and  without  which  no  freebolo 
could  be  pouitituted  or  paw.     It  ii  a  word  common  u  well  to  the  French  as  to 


O  Sect.  448. 


ra 


L.3.  G.8.  Sect, 448.         Of  Releases.  [266,  b. 

If  a  man  levie  a  fine  to  a  man  sur  conusance  de  droit  come  ceo  4a  £.  3.  so. 
^ue  U  ad  de  son  done,  or  a  fine  sur  conusance  de  droit  tantiim ;  10  H.  6. 14. 
these  be  feofFments  of  record,  and  the  conuaee  hath  a  freehold  in  ^L^*  3*  7^' 
law  in  him  before  hee  eutreth  (a).  (5Rro.?23.b.) 

Upon  (Mo.  141.) 

the  English  law.  It  is  either  in  deed,  which  is,  when  the  person  has  the  actual 
sebin  or  possession ;  or  in  law,  when  after  a  diiscent  the  person,  on  whom  the 
lands  descend,  has  not  actually  entered,  and  the  possession  continues  vacant, 
not  being  usurped  by  another.  When  lands  of  inheritance  are  carved  into 
different  estates,  the  tenant  of  the  freehold  in  possession,  and  the  persons  ia 
remainder  or  reversion,  are  equally  in  the  seisin  of  the  fee.  But,  in  oppo- 
sition to  what  may  be  termed  the  expectant  nature  of  the  seisin  of  those  in 
remainder  or  reversion,  the  tenant  in  possession  is  said  to  have  the  actual 
seisin  of  the  lands.  The  fee  is  intrusted  to  him.  By  any  act  which  amounts 
to  a  disaffirmance  by  him  of  the  title  of  those  in  the  reversion,  he  forfeits  his 
estate,  and  any  act  of  a  stranger  which  disturbs  his  estate  is  a  disturbance  of 
the  whole  fee. 

Disseisin  seems  to  imply  the  turning  the  tenant  out  of  his  fee,  and  usurping 
his  place  and  relation.  It  has  been  observed  in  a  preceding  note,  that  persons, 
to  avail  themselves  of  the  remedy  by  assise,  frequently  supposed  or  admitted 
themselves  to  be  disseised,  when  they  were  not ;  and  dfiat  this  was  called  dis' 
seisin  by  electiouy  in  opposition  to  an  actual  disseisin.  To  constitute  an  actual 
disseisin,  it  was  necessary  that  the  disseisor  had  not  a  right  of  entry ;  (or,  to 
use  the  old  law  expression,  that  his  entry  was  not  congeable) ;  that  the  person 
disseised  was,  at  the  time  of  the  disseisin,  in  the  actual  possession  of  the 
lands ;  that  the  disseisor  expelled  him  from  them  by  some  degree  of  con- 
straint or  force  ;  and  that  he  substituted  himself  to  be  tenant  to  the  lord.  But, 
how  this  substitution  was  effected,  it  is  difficult,  perhaps  impossible,  now  to 
discover.  From  what  we  know  of  the  feudal  law,  it  does  not  appear  how  a 
disseisin  could  be  effected  without  the  consent  or  connivance  of  the  lord :  yet 
we  find,  the  relationship  of  lord  and  tenant  remained  after  the  disseisin.  Thus,' 
after  the  disseisin,  the  lord  might  release  the  rent  and  services  to  the  disseisee ; 
might  avow  upon  him ;  and,  if  he  died,  his  heir  within  age,  the  Ibrd  was 
entitled  to  the  wardship  of  the  heir.  See  Litt.  Sect.  454,  and  the  commentai;^^ 
upon  it.  It  should  be  observed,  that  a  disseisin  did  not  disturb  rent  issuing 
out  of  land,  the  seisin  of  the  rent  being  considered  as  a  separate  and  distinct 
seisin  from  that  of  the  land.    1  Rep.  133.  b. 

A  discontinuance  is  the  effect  of  a  disseisin,  when,  on  certain  events^  the 
person  disseised  has  lost  his  right  of  entry  upon  the  disseisor,  and  can  only 
recover  by  action. 

The  word  Jreehdd  is  now  generally  used  to  denote  an  estate  for  life,  in 
opposition  to  an  estate  of  inheritance.  Perhaps,  in  the  old  law,  it  meant 
rather  the  latter  than  the  former.  It  is  known  that  fees  were  held  originally 
at  the  will  of  the  lord ;  then,  for  the  life  of  the  tenant ;  that  afterwards  they 
were  descendible  to  some  particular  heirs  of  the  body  of  the  tenant ;  then,  to 
all  tlie  heirs  of  his  body ;  and  that  in  succession  of  time  the  tenant  had  the 
complete  dominion  or  power  over  the  fee.  The  word  freehold  always  imported 
the  whole  estate  of  the  feudatory,  but  varied  as  that  varied.  Hence  we  find 
the  ft'eeholder  represented  the  whole  fee,  did  the  duty  to  the  lord,  and  de- 
fended the  possession  against  strangers.  See  Feud.  L.  1.  tit.  25.  1.  a.  t.  1,  s. 
Craig,  lib.  2.  tit.  2.  1  Inst.  31. 153.  Litt.  Sect.  59.  279.  592.  Britton,  cha.  3a, 
and  sir  Ed.  Coke  s  Commentary  upon  those  Sections ;  and  the  case  of  Taylor 
<on  the  demise  of  Atkyns  v.  Horde,  1  Burrow,  60,  and  post  note  1 ,  to  page 
;}3o.  b. — [Note  2 1  y.jr 

(2)  But  a  common  recovery  vests  no  freehold  in  deed  or  in  law  before 
^xecutipn  served.    See  Moor  i4i.-*[Note  218.] 


^sst 


L.S.C.S.  Sect.  449.' 

Upon  nn  exchanfr^,  the  p.irtJei  ho»e  neither  Crcchold  in  deed, 
nor  in  law,  before  they  entvr ;  bo  upon  a  pnrtilion  the  freehold 
i*  not  removed  untill  an  entry 

[fr]  If  tinant  for  life  by  tlic  a|;reemcnt  of  him  in  thf  reversion 
surrendtT  unto  him  *.  he  in  the  reversion  hnth  a  freehold  in  luw 
iu  bjja  bufore  ho  enter  [A  j.  Upon  a  livery  nitliin  the  view  nn 
freehold  is  vested  belbrc  an  rntnc. 

If  a  man  doth  barcaine  and  sell  land  by  deed  indented  and 
tnrolletl,  the  freehold  in  luw  doth  pasw  presently.  And  eo  whea 
QMS  aro  rained  hy  covrnaot  upon  gacid  consideration  ( A}. 

If  a  t4*nnTit  in  a  prircipe  being  aeitied  of  lands  in  fee,  coofetse 
birmelfc  to  be  n  Tillcinc  to  an  entranger,  and  to  hold  the  land  in 
villennge  of  him,  the  c!>tranger  by  tltis  acknowledgement  is  actu- 
ally  wriiiL-d  of  the  freehold  and  inheritance  without  any  entry. 
Bat  let  a*  returnc  to  LitlUloit. 


(A)  Thu  wnni  At  fmpty,  that  Ur  Mtutt  tf  tun  {Jm  aniy  a  vuin  in  lav. 
Bbcli.  C«Mi.  iBt  9.  p.  3;t».  AlCbttd't  ti. ;  'Sumi  Jtnimg  im  Hit  Hittult 
fi.  iHoij  J  Mr.  Hnut'i  «o£e  8;,  Aid.  p.  m^  i  a™'  <"■""  "  "'"™"in.  *'i'™ 
tiu  (vwhiiHni  JrMi  ifrCH  anlAirlliu  u,  (JUl,  brfiirc  C1U17.  IJK  rcdn^  fU«  mr  In 
firaUpurfOft,  ni-fjil  Tr<-jipa«. 


(Do.  30».) 


Sect.  4+9. 


I  mme  cases   • 


of  releases  of  tiU  the  risfit,  aibeil  that  hf  la 
tt>horn  the  rele'Ut  h  maae  hath  nothing  in  Ike  frtehotd  in  lieed  not  in 
Itm,  ff*t  the  reUute  is  goad  enough.  At  if  Uie  tmifimr  Ittteth  the  land 
tfhir.h  he  hath  by  ditieisin  to  another  ftir  lerme  of  htn  life,  saring  tie 
rrcersion  to  him,  if  Ike  disseisee  orhtsheire  reletue  to  the  dis- 
seisor all  the  rigtit,$:c.  this  cy  release  is  good,  hi 
akom  the  release  is  made,  had  in  luw  a  reveisioa  at  the  lime 
the  release  made(i). 


«■  t:>  ro67q 

'"«  oj    L  a.  J 


TK4-  13- 
HH.4-3t.b. 

41 K  3.17- 
49^  3  a8. 


TIERE  Littleton  addeth  a  limitation  to  the  next  precedent 
Section,  vix.  that  a  release  of  all  the  right  ma\  be  good  to 


(1)  Releases  may  enure  four  manner  of  ways.— 1st,  Per  miller  U  droit, 
where  a  person  i^  disseised,  and  he  releases  to  the  disseisor  his  heir  or  feoHee. — 
fid,  Per  mitter  le  estate,  viz.  when  two  or  more  are  seised  by  a  joint  title  of  the 
■ame  estate,  as  by  a  contract,  or  by  descent,  .as  jointenants  or  coparceners, 
and  one  of  them  releases  to  the  other,  this  enures  per  mitter  I'estatc. — 3d,  Per 
t'enlarger,  is  where  the  possession  and  inheritance  arc  separated  for  a  parti- 
cular time,  and  he  who  hath  the  reversion  or  inheritance,  releases  to  the 
teaaat  in  possession  all  his  right  and  interest.  Such  release  is  said  to  enlarge 
his  estate,  and  to  be  equal  to  an  entry  and  feofiinent,  and  to  amount  to  a 
grant  and  attornment.— 4th,  Per  extinguishment,  where  ihe  releasee  cannot 
nave  the  thing  per  wilier  le  droit,  yet  the  release  shall  enure  by  way  of  extin- 
guishment against  all  manner  of  persons;  as  when  tlie  lord  grants  the  seigniory 
to  his  tenant,  gucb  releases  absolutely  extinguish  the  rent,  fic.  although 
the  releasee  be  only  tenant  for  life.  Ant.  193.  b,  and  see  pwl.  273.  b.— 
[Note  319.] 


L. 3.  C. 8.  Sect. 450-5 1-52.    Of  Releases,    [267.a.267.b. 

"  All  the  righty  S^-c.**  Or  title,  interest,  demand,  or  the  like: 
and  so  it  is  if  he  in  the  reversion  hath  an  estate  for  life  or  in  taile 
in  reversion,  as  in  the  like  case  it  appeareth  in  the  next  Section. 


Sect.  450. 

T?i  the  same  manner  it  f5,  where  a  lease  is  made  to  a  man  for  terme  of 
lije,  the  remainder  to  another  for  terme  of  another  mans  life  (pur 
terme  de  *auter  vie),  the  remainder  to  the  third  in  taile,  the  remainder 
to  the  fourth  in  fee,  if  a  stranger  which  hath  fight  to  the  latid  releaseth 
all  his  right  to  any  of  them  in  the  remainder,  such  release  is  good,  because 
everie  of  them  hath  a  remainder  in  deed  vested  in  him, 

XT  ERE  18  another  limitation,  that  a  release  is  good  to  him  in  7^4*  i3* 

the  remainder,  albeit  hee  hath  nothing  in  the  freehold  in  ^i  E.  3.  7. 

possession,  because  he  hath  an  estate  in  him,  as  hath  beene  said.   Jg  £.'|,'  ^^ 

In  both  these  limitations  it  is  to  be  observed,  that  the  state  which  tit.  Entrie  74, 

maketh  a  man  tenant  to  the  praecipe  is  said  to  be  the  freehold,  as  3  ^-  2- 

here  the  state  of  tenant  for  life,  and  not  the  reversion  in  fee.  !i^J^^"®  ^*  « 

r.  N.  B.  aoy.  £. 


Sect.  451. 

f^UT  if  the  tenant  for  terme  of  life  be  disseised,  and  afterwards  he  thai 

hath  right  (the  possession  being  in  the  disseisor)  releaseth  to  one  of 

them  to  rchom  the  remainder  was  made  all  his  right  (tout  t»on  droit),  this 

release  is  void,  because  he  had  not  J  a  remainder  in  deed  at  the  time  of  the 

release  made,  but  only  a  right  of  a  remainder. 

**  J^UT  only  a  ri^ht  of  a  remainder"  For  a  release  of  a  right 
to  one  tliat  nath  but  a  bare  right  regularly  is  void ;  tor, 
as  Littleton  hath  before  said,  he  to  whom  a  release  is  made  of  a  Vide  Sect.  454* 
bare  right  in  lands  and  tenements,  must  have  either  a  freehold 
in  deed  or  in  law  in  possession,  or  a  state  in  remainder  or  rever- 
sion in  fee  or  fee  taile,  or  for  life. 


ra 


cci-  Sect.  452. 


yd  N  D  note^  that  every  release  made  to  him  which  hath  a  reversion  or 
a  remainder  in  deed,  shall  serve  and  aid  him  who  hath  the  freehold, 
as  well  as  him  to  whom  the  release  was  made,  if  the  tenant  hath  the  release 
in  his  hand  +  to  plead. 

Sect. 

*  auter  not  in  L.  and  M,  or  Roh.        %  in  him  added  L.  and  M.  and  Roljn 
Hor  in  Cambr,  MSS.  4  to  plead  not  in  L.  and  M.  or  Rob. 

t  son — le,  L»  and  M.  and  Roh. 


Of  Releases.      L.3.  C.  8.  Sect.  4^3. 


Sect.  453. 

TN  the  same  manner  -f  it  is  aftere  a  release  J  is  made  to  the  tenant  fur 
life,  or  to  the  tenant  in  taHe,  |[  (Aw  ihatl  enure  to  them  in  the  reversion, 
or  to  them  in  the  remainder,  as  Kelt  an  to  the  tenant  of  the  freehold,  and 
thty  ikall  hate  ai  great  advantage  of  this,  if  the//  can  shew  i(§. 

TI Y  tliia  it  anpearetli,  tliat  as  a  release  made  of  a  tight  to  Iiim 
ill  reversion  or  remainder,  Ehall  aid  and  beneflt  him  tlmt  hath 
the  particular  estate  for  jtarts,  lilV,  or  tslalc  laile,  eo  a  release 
of  a  right  made  to  a  particular  tenant  for  life,  or  in  taile,  ghaD 
aid  and  benefit  him  or  them  in  the  remainder. 

If  two  tenants  in  common  of  land  graunt  a  rent  charge  of  40s. 
(•  ilnll,  Ahr.  out  of  the  same  to  one  in  fee,  and  the  ^aotee  release  to  one  of 
s'*'h!'"'B'V'  *^™'  *'''"  *"'*"  ^*''"f""*'  !»«'  tweiitie  shiliingg,  for  that  the 
a97.».Ain.  lA  B"""'  '"  judgement  ol  law  n-as  severall  {i).  So  it  is  if  two  men 
In  i^.)  be  seised  of  severall  acres,  and  grant  a  rent  ui  supra.     But  there 

is  a  diversitie  betweeno  severall  estates  in  seTCrall  lands,  and 
severall  estates  in  one  land  ;  fur  if  one  be  tenant  for  life  of  lands, 
the  reversion  in  fee  over  to  anotlier,  if  they  two  joyne  in  a  grant 
(*  Sxp-ittjoe'i  of  a  rent  out  of  the  lands,  it"  the  grantee  releaseth  either  to  him 
*"*■)  in  the  reversion,  or  to  tenant  for  life,  llie  whole  rent  is  extin- 

guished, for  it  is  but  one  rent,  and  issueth  out  of  both  estates, 
and  so  note  tlie  diversitie  {2). 

SS  K.  0,  S.  "  If  the  tenant  hath  the  rtitase  in  his  hand  io  plead."     And  so 

it  is  in  both  cases :  for  albe^  he  in  the  reversion  or  remaiiider  is 

a  stranger  to  the  deed,  when  the  release  is  made  to  the  tenant, 
and  the  tuiiaiit  for  lifu  or  in  inlji;  is  a  slraiigCT  to  IJiij  detd,  when 
the  release  is  made  to  him  in  reversion  or  remainder,  yet  seeing 
they  are  privies  in  estate,  none  of  them  in  pleading  shall  take 
benefit  thereof,  nitliout  shewing  the  same  in  court,  which  is 
worthy  to  be  observed. 

<Au.h9a.a.  ^'Tfthei/  can  shete  this."     The  one  cannot  plead  the  release 

Hbb.6S.  alldl.  made  to  the  other  witliout  shewing  of  it,  for  that  they  are  privie 
Alt. 4u.)         j„  estate,  as  hath  beene  said.    The  residue  of  these  two  Sections 
needs  no  explication. 

Sect. 

f  it  it  vhere  not  in  L.  and  M.  or  Roh.        ||  this  not  in  L.  and  M.  or  Rob, 
X  u  Dot  in  L.  and  M.  or  Roh.  §  ^c.  added  in  L.  and  M.  and  Roh^ 


(1)  If  iheif  grant  a  rent-charge  of^oa.  tiikich  in  law  amounts  to  a  rent-charge 
o/'40«.  as  Ivjo grants,  Jbr  otherwise  non  est  casus.  When  two  tenants  in  common 
grant  a  rent,  that  is,  several  estates  in  one  land,  and  yet  they  are  several  grants, 
therefijre  qutere  of  this  diversity.  Ph.  Que.  pi.  315,  contra.  Lord  Nott.  MS.— 
[Note  330.] 

(a)  For  Plowd.  in  his  Quare  315,  if  tenant  fur  life  grants  rent,  and  the 
trantee  purchases  the  reversion,  the  rent  remains  during  theUfeofihe  tenantfor 
Ofe.    Lord  Nott,  MS.— [Note  3ai.] 


\ 
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^268'^  (d-  Sect.  454. 

y^  LSOf  if  there  bee  lord  and  tenant,  and  the  tenant  be  disseised^  and 
the  lord  releaseth  to  the  disseisee  all  the  right  which  he  hath  in  the 
seigniorie  or  in  the  land^  this  release  is  sood,  and  the  seigniorie  is  extinct : 
and  this  is  by  reason  of  the  privitie  zchich  is  betweene  the  lord  and  the 
disseissee.  For  if  the  beasts  of  the  disseisee  be  taken,  and  of  them  the 
disseisee  sueth  a  replevin  against  the  lord,  hee  shall  compell  the  lord  to 
avow  upon  him :  for  if  he  avow  upon  the  disseisor  then  upon  the  matter 
shewn  the  avowrie  shall  abate,  for  the  disseisee  is  tenant  to  him  in  risht 
and  in  law  (I).  ^ 

XTEREUPON  may  bee  collected  and  observed  two  diver- 
sities :  first,  betweene  a  seigniorie  or  rent  service,  and  a  rent 
charge :  for  a  seigniorie  or  rent  service  may  bee  released  and 
extinguished  to  him  that  hath  but  a  bare  right  in  the  land.  And 
the  reason  hereof  is,  in  respect  of  the  privitie  betweene  the  lord  (3  Rfp.  35.  b.) 
and  the  tenant  in  right;  for  he  is  not  only  as  tenant  to  the  avowrie, 
but  if  hee  die,  his  heire  within  age,  hee  shall  bee  in  ward ;  and  if 
of  full  age^  hee  shall  pay  releefe ;  and  if  he  die  without  heire, 
the  land  shall  esheat.  But  there  is  no  such  privitie  in  case  of  a 
rent  charge,  for  there  the  charge  only  lieth  upon  the  land. 

The  second  diverside  is  betweene  a  seigniorie  and  a  bare  right  Vid.  Sect.  451.  • 
to  land ;  for  a  release  of  a  bare  right  to  land  to  one  that  hath  but 
a  bare  right  is  void,  as  hath  beene  said.     But  here  in  the  case  of 
our  author,  a  release  of  a  seigniorie  to  him  that  hath  but  a  right, 
10  good  to  extinguish  the  seigniorie. 

Nota,  a  seigniorie,  rent,  or  right,  either  in  pnesenti,  or  in  Lib.  16,  fol.40i 
Jvturoy  may  be  released  five  manner  of  wayes,  and  the  first  three  Lampet's  ca»c. 
without  any  privitie.     First,  to  the  tenant  of  the  fneehold  in  deed  (Post.  475. 
or  in  law.     Secondly,  to  him  in  remainder.     Thirdly,  to  him  in  *^  Ro''-  Abr. 
the  reversion.    The  other  two  in  respect  of  privitie :  as,  first,  here  ^^^'^ 
the  lord  releaseth  his  seigniorie  to  the  tenant  being  disseised, 
having  but  a  right,  and  no  estate  at  all :  secondly,  in  respect  of 
the  privitie,  without  any  estate  or  right ;  as  by  the  demandant  to 
the  vouchee,  or  donor  to  the  donee,  afler  the  donee  hath  discon-  Sect.  455. 
tinued  in  fee,  as  appeareth  hereafter  in  this  chapter. 

"  By  reason  of  the  privitie,  8fC*'     See  for  this  word  (privitie). 
Sect.  461. 

"  He  shall  compeU  the  lord  to  dvou>  upon  hint,  Spc.*'     This  is  ao  H.  6. 9.  b. 
regularly  true ;  but  if  the  lord  hath  accepted  services  of  the  dis-  ^^  ^  3  ^o- 
seisor,  then  the  disseisee  cannot  enfiarce  the  lord  to  avow  upon  ^  y,\  b.  a. 
him,  though  his  beasts  be  taken,  Scq*  (2) 

If 

( 1 )  Here  the  release  operates  by  way  of  extinguishment.    See  post.  279.  b. 

(2)  But  the  opinion  of  the  48  E.  3.  9,  seems  to  be  contrary ;  because,  when 
the  tenant  pleads  the  disseisin,  to  compel  the  lord  to  avow  upon  him,  it  is 
etrange  that  the  lord,  by  his  own  act  of  acceptance,  should  maintain  his  avowry, 
and  destroy  the  feudal  contract.    Gilb.  Ten.  64,  ^s^ — [Note  222.] 
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If  s  ninn  liaih  title  to  have  a  wTit  of  escheat,  if  he  ai^cept  ho- 
mage or  tcaltie  of  the  tenant,  he  is  barred  of  his  mil  of  escheat: 
but  if  he-  acc(;pt  mat  of  Lbe  tenant,  that  h  no  bar  to  bim,  for  it 
may  be  ntorivi-cl  by  the  hands  of  a  bajlife.  (rf]  But  s«me  doe 
bofd,  ttiat  if  there  be  lord  and  tenant,  and  the  Ceiiaot  be  disseised, 
nod  die  dteveitec  die  wit>HHit  h^ire,  thi  lord  actn^iis  rest  by  the 
liAiidi  of  the  disseisor,  tlii*  it  no  bam.'  to  bira.  Contrarie  it  is;  if 
ht:  u«»w  for  tltv  rent  ia  court  uf  record,  or  if  he  take  a  cnrporall 
service,  ashonuige  or  frallie,  for  the  dies dsor  is  in  by  wroTU; 
but  if  the  lord  ncci.Tit  tlie  nut  by  lite  bands  of  ztt*i  fioire  tif  tnc 
disseisor,  or  of  hi«  feofree,  becauBc  thej  be  m  bj  title, 
thia  shull  burre  him  of  hii  escheat,  which  is  to  (C)-  be  TSfiST 
undiTKtnud  of  A  diicent  or  feoffinent,  after  the  title  <^  I  1,  J 
ocheat  aecroed !  [e]  for  tf  the  disuciwir  radie  a  feoff- 
nient  tti  fee,  or  die  seised,  and  olVr  the  disseisee  die  irithoitt 
heire.  then  there  is  no  escheat  at  all,  became  lbe  lord  hath  & 
tenant  in  by  title.  And  when  Littleton  0-rote,  ^e  disieisee  In  [be 
cue  here  put,  ^ould  have  compelled  the  lord  to  have  avoifrf 
upon  bim,  as  IJtileton  holdetb.  But  nOw  this  is  altered  by  a 
latter  statute  of  [J']  a  H.  8.  For  vhereas  by  tines,  recovenes, 
granbi,  and  secret  feof&nente,  &c.  made  by  tenants  to  persoos 
unknoniL-,  the  lords  were  put  froiu  kooaledge  of  their  teBani«, 
upon  nhoni  by  ordlT  of  law  they  should  make  their  avowrio,  *c. 
it  k  by  that  Htutute  enacted,  that  if  (be  lord  slull  disueiue  tipM 
die  litndu  and  tvneinentt  holden.  &c.  that  he  may  avOw,  ttc  upoD 
the  same  lands.  Ac.  as  in  landt,  &c.  Trithiu  his  fee  or  seigniarie, 
&c.  without  naming  of  itny  person  oertaine,  aud  without  making 
HTOwric  upon  a  person  certunc.  Upon  which  statute  these  foure 
pouts  ore  to  be  obser*ed.  First,  that  the  lord  haih  itill  electloa 
dtber  to  avow  according  to  the  common  law,  by  force  of  ibc 
statute,  by  reason  of  this  word  (may).  Secondly,  albeit  the  fiar- 
•  view  of  Ine  act  be  general!,  yet  all  necessary  incidents  are  to  be 
supplycd,  and  the  scopt;  and  end  of  the  act  to  be  taken;  and 
tfaerefore,  though  he  need  not  to  make  his  avowrie  upon  taf 
person  oertaine,  yet  he  must  alleage  seisin  by  the  hands  of  some 
tenant  in  certains,  within  forty  yeares.  Thirdly,  that  if  the  avowrie 
be  made  according  to  the  statute,  cverie  plaiiitife  in  tbe  replevin, 
or  second  deliverance,  be  he  termor  or  other,  mar  have  ercrie 
answer  to  the  avowrie  that  ia  sufScient;  and  also  have  aid,  and 
every  other  advadtagb  in  law  (disclaimer  only  except) ;  for  dis- 
claime  he  cannot,  becaiKe  in  that  case  the  avo«Tie  is  made  upoa 
no  ccrtaine  persoo.  Fourthly,  where  the  words  of  the  statute  be, 
if  the  lord  distreine  upon  the  laods  and  teneinents  holden,  yet  if 
tlie  lord  come  to  distreine,  and  the  tenant  enchase  his  beaiti  whidi 
were  witiiin  the  view  out  of  the  land  holden,  and  there  the  lord 
distreine,  albeit  thedistrcsse  be  tskeaout  ofhisfee  and  se^niorie 
in  that  case,  yet  is  it  within  the  said  Statute  :  for  in  judgment  of 
law  the  distresse  is  )awi\ill,  and  aa  taken  within  his  fee  and  seig- 
niorie ;  and  this  statute  being  made  to  supprcne  (rand,  is  to  be 
takcR  by  cciuitie(i^ 

Sect. 


( 1 )  See  the  following  page.   Gilb.  Distr.  189.   Lord  Raym.  g^?. 
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Sect  455. 

j^  LSO,  if  land  be  given  to  a  man  in  taile,  reserving  to  the  donor  and 
to  his  heires  a  certaine  rent,  if  the  donee  be  disseised,  and  after  the 
donor  release  to  the  donee  and  his  heires  all  the  right  which  hee  hath  in 
the  land,  and  after  the  donee  enter  into  the  land  upon  the  disseisor ;  in  this 
case  the  rent  is  gone,  for  that  the  disseisee  at  the  time  of  the  release  made, 
mas  tenant  in  right  and  in  law  to  the  donor,  and  the  avowrie  of  fine  (2) 
/hrce  ought  to  bee  made  upon  him  by  the  donor  for  the  rent  behinde  (et 
avowrie  a  fine  force  covient  de  estre  .fait  sur  luy  per  le  donor  pur  le  rent 
aderere)^  8^c.  But  yet  nothing  of  the  right  of  the  lands,  (scilicet)  of  the  rever^ 
don,  shall  passe  by  such  release  (Mes  uncore  rien  de  droit  de  terres,  scilicet, 
de  le  droit  de  le  reversion,  *  passera  per  tiel  release),  for  that  the  donee  to 
whom  the  release  is  made,  then  had  nothing  in  the  land  but  onely  a  rights 
and  so  the  right  of  the  land  could  notr  f  then  passe  to  the  donee  by  such 
rekau. 

[ggpl  (dr  "  IF  the  donee  he  disseised,  Sfc:'    Thif  is  evident  Vide  Sect.  454* 

^  J  by  that  which  hath  beene  said-    But  admit  *  ^*  ^'  ^*^ 

th$t  the  donee  Biaketh  a  feoffinent  in  fee,  and  the  donor  ^^i.lP'38. 

ijllepfie  uotp  him  and  his  heirea  all  the  right  in  the  land,  this  shall  \\.  3,  ibi.  agl 

^ffl^i^ilish  thie  rent,  because  the  lord  must  avow  upon  him,  and  yet  i>b.  6.  58. 

the  tenant  in  taile  after  the  feofiment  hai^  no  right  in  the  land;  I^'^P^^'^  c^^e 

pit  the  rcAAon  is  in  respect  of  the  privity,  apd  that  the  [m]  donor  (^Ant^J?  Ppet. 

1^' Dy.  nece$fiity  compell^le  to  avow  upon  him  only;  for  if  he  34a.) 

fSioiud  avow  u|ion  th&  diacontinuee,  then  it  should  appeare  of  his  1  m]  10  E.  3.  a^ 

^i9SilO  shewing  that  the  reversion  whereunto  the  rent  is  incident,  4^  ^^-  3-  B.  b. 

4l^uki  be  out  of  him,  and  consequently  the  avowrie  should  abate;  ^^^'  ^'jl^^^' 

md  so  was  it  [n]  resolved  Trin.  iSEliz,  in  the  court  of  common  i  E.'^fay.^* 

f)^»fi  in  sir  Thomas  IViafs  casc^  which  I  heard  and  observed.  15  E  4. 13. 

4^mt  Littleton  saith  here,  that  in  case  of  the  disseisin  of  iine  force,  [kJ  Irin.  i8KUz. 

the  avowrie  must  bo  made  upon  the  donee.  tlE.  ^'"«"a*'  . 

"^  Wial  s  caie  lu 

..  __  -  .         ^  y       '  1      o         ^  I  .        o    »f     TT  1       coiiununi  banco. 

"  Yet  nothing  of  tie  right,  cfc.  of  the  reverston,  Ofc.      Here  the 

iiveraitie  aforesaia  bctweene  the  rent  service  and  a  bare  right  to 

^e  land  appeareth. 


Sect.  456. 

/N  the  same  manner  it  is,  if  a  lease  be  made  to  one  for  terme  of  life 
(si  leas  soit§  a  un  pur  temje  de  vie),  reserving  to  the  lessor  and  to  his 
heires  a  certaine  rent,  if  the  lessee  be  disseised,  and  after  the  lessor  release 
to  the  lessee  and  to  his  heires  all  the  right  which  he  hath  in  the  land,  atM^ 
after  the  lessee  entreth,  albeit  in  this  case  the  rent  is  extuwt,  yet  nothing 
of  the  right  of  the  reversion  shall  passe,  causa  qua  supra. 

HEREBY 

*  adonques  ne  added  in  L.  and  M,        t  then  not  in  L.  and  M. 
and  Roh'  §  fait  added  in  L.  and  M,  and  RoL 


(2)  That  is,  ofnecc^ity. 
A  A  2 


■       569.a.2e 


Of  Releases.     L.  3.  C.  8.  Sect.  457- 

rent  bctwcene  a  release 
release  of  right  to  laod( 


IJ  E  It  E  B  Y  the  divereity  in  made  apparent  betweene  a  release 
of  a  rent  service  out  of  land,  and  a  rele 


Sect,  .157. 


TiVTif  there  he  very  lord  and  veiy  Itnant,  ami  the  tenant  makelh  a 
feoffment  in  fee,  the  which  feoffee  dvth  never  become  tenant  to  the 
lord,  f  if  the  lord  releute  to  the  feoffor  all  his  right,  &c,  this  rrlease  is  alto' 
gether  void,  becatae  the  feoffor  hath  tia  right  in  the  land,  and  he  is  not 
tenant  in  right  to  the  lord,  but  oitli/ tetuint  n»  to  make  ihe^onrie,  and  kee 
shall  never  compell  the  lord  to  avow  upon  him,  fur  the  lord  shall  avow  upoit 
"  •■feofee  ifhee  tcilf. 

\ 
l/'ER  Y  lord  and  vrri/  tenant."  This  'a  to  be  understood  of  a 
lord  in  lev  niraple,  and  of  a  tenant  of  like  estate. 
TMe  Aicoagh'f  There  be  foure  manner  of  avonries  for  rents  and  servlcn,  &c. 
e»«,l.fi.'.i33.  vis.  I.  Super  verum  tenentem,  as  in  the  case  here  put.  2.  Super 
i^.  4UU.6.9.  ^jff,f„  tenenlem  in  Jbrm^  prtedicld,  as  where  a  lease  for  life,  or  a. 
Jj  E.'*i^3|  gift  in  taile  bee  made,  llic  remsunder  in  fee,     3,  Upon  one  aa 

iSK.O.avow-     Upon  his  tenant  by  the  mannor  omitting  (oertf);  and  this  is  when 
rie  17-      ,         the  lord  hath  a  particular  estate  in  tlie  seigniorie,  and 
gElb.Dtrras?.  go  shall  the  donor  1^  upon  the  donee,  or  lessor  upon  r2()QT 
6*V''"'  the  leasee.     ^  Sur  le  matter  en  la  lerre,  as  within  his  I     i,    "J 

9oE.3  avon.     '^  "^^  seigniorie.     As  where  the  tenant  by  knights 
igi.  service  Diaketh  a  lease  for  life  reserring  a  rent,  and  die  his  heire 

(pEqi.igs-b.  within  age,  the  gardeine  shall  avow  upon  the  lessee,  scilicet, 
*'  II  fcj'^  '  "'per  mideri/!m  priediclnm  in  iFrrin  cl  Inicmeiitii  prtcdiclis  id  infra 
nl'iimo*  feodata  et  dominium  suam.     Now  by  the  statute  the  very  ford 

38  H.  k  113.  may  avow,  as  in  lands  within  his  fee  and  seigniorie,  without 
(Doc.  Pl«.  63.)    avowing  upon  any  person  in  certaine  { 1 ). 

giH.e.cap.  ig.  Here  appeareth  the  diversity  betweene  a  tenant  in  taile,  and  a 
(Fo»t,  345.>  tenant  in  fee  simple ;  for  albeit  tenant  in  taile  make  a  feofiinent 
in  fee,  yet  the  right  of  the  entaile  rcniaines,  and  shall  descend  to 
the  issue  in  taile.  But  when  the  tenant  in  fee  simple  make  a 
feoffment  in  fee,  no  right  at  all  remaines  of  his  estate,  but  the 
whole  is  transferred  to  the  feoffee. 

Also  the  lord  is  not  compellable  in  that  case  to  avow  upon  the 
feoifor;  but  if  he  will,  as  Litttelon  here  saith,  he  may  avow  on  the 
feoffee;  but  so  it  is  not,  as  hath  beene  said,  in  case  of  tenant  in 
taile. 

Note  a  diversity  betweene  actions  and  acts  which  conceme  the 

right,  and  actions  and  acts  which  concerne  the  possession  only. 

For  a  writ  of  customes  and  services  lieth  not  against  the  feoffor, 

(D0c.Pla.3i'-)  nor  a  release  to  him  shall  extinguish  the  seigniorie.     So  if  a 

rescous 

-j-  Sfc.  added  in  L.  and  M.  and  Roh. 


( 1 )  On  the  continuance  of  the  right  of  the  entail  in  the  tenant  in  tail  after  a 
feoffment  made  by  him,  see  the  case  of  lord  Sheffoild  v.  BatcUffe,  Hob.  334, 
and  see  Duocombe  v.  Wingfield,  ibidJ  054. — [Note  «3.] 
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rescous  be  made,  an  assise  shall  not  lie  against  the  feoffor,  and 
him  that  made  the  rescous,  because  the  feoffee  is  tenant,  and  in 
assise,  the  surplusage  incroached  shall  be  avoided.  For  these 
actions  and  acts  conceme  the  right;  but  of  a  seisin  and  an 
avowrie  which  conceme  the  possession,  it  is  otherwise.  And  if 
the  lord  release  to  the  feoffor,  this  is  good  betweene  them,  ks  to 
the  possession  and  discharge  of  the  arrerages,  but  the  feoffee 
shall  not  take  benefit  of  it,  for  that,  as  hath  beene  said,  it 
extendetli  not  to  the  right.  But  the  feoffor  shall  plead  a  release 
to  the  feoffee,  for  thereby  the  seigniorie  is  extinct ;  as  if  lessee 
for  life  doth  waste,  and  grant  over  his  estate,  and  the  lessor 
release  to  the  grantee,  in  an  action  of  waste  against  the  lessee, 
he  shall  plead  the  release,  and  yet  he  hath  nothing  in  the  land. 
And  so  in  waste  shall  tenant  in  dower  or  by  the  courtesie  in  the 
like  case,  and  the  vouchee,  and  the  tenant  in  a  pracipe  after  a 
feofihient  made.     And  so  in  a  contra  formam  coUationh. 

"  The  'which  feoffee  doth  never  become  tenant,^'     Nota  here  an  ^  e.  3. 2«. 
excellent  point  of  Teaming,  viz,  if  there  be  lord  and  tenant,  and  7  E.  3.  8. 
the  rent  is  behind  by  divers  yeares,  and  the  tenant  make  a  feoff-   7  E-  4-  ^T* 
ment  in  fee,  if  the  lord  accept  the  service  or  rent  of  the  feoffee   ^9  ^•.®*  ^*- 
due  in  his  time,  he  shall  lose  the  arrerages  due  in  the  time  of  the  B^r^^'f'i;  « 
feoffor;  for  afler  such  acceptance  he  shall  not  avow  upon  the  fol.65,66. 
feoffor,  nor  upon  the  feoffee  for  the  arrerages  incurred  in  the  time  Pennant's  c*s«. 
of  the  feoffor.     But  in  that  case  if  the  feoffor  die th,  albeit  the  7  H.  4.14. 
lord  accept  the  rent  or  service  by  tlie  hand  of  the  f\joffee  due  in  ^  ^  6    6 
his  time,  he  shall  not  lose  the  arrerages,  for  now  the  law  com-  gy  jj*  q      ' 
pelleth  him  to  avow  upon  the  feoffee  (2),  and  that  which  the  law  29  H.  8.  avow- 
compelleth  him  unto  shall  not  prejudice  him.  rie. 

So  it  is,  and  for  the  same  reason,  if  there  be  lord,  mesne,  and  (6  Rep.  58.  b.) 
tenant,  and  the  rent  due  by  the  mesne  is  behinde,  and  after  the 
tenant  fore-judge  the  mesne,  and  the  lord  receive  the  services 
of  the  mesne  which  issue  out  of  the  tenancie,  he  shall  not  be 
barred  of  the  arrerages  which  issued  out  of  the  mesnalty ;  and  so 
if  the  rent  be  behinde,  and  the  tenant  dieth,  the  acceptance  of 
the  services  by  the  hand  of  the  heire  shall  not  barre  him  of  the 
arrerages ;  for  in  thesd  cases,  albeit  the  persons  be  altered,  yet 
the  lord  doth  accept  the  services  of  him  which  only  ought  to  doe 
them  (3). 

But  as  long  as  the  feoffor  liveth  the  lord  shall  not  be  compelled  4  E.  3.  aa. 
to  avow  upon  the  feoffee,  unlesse  he  giveth  the  lord  notice,  and  47  £•  3-  4- 
tender  unto  him  all  the  arrerages. 

But  now  by  the  statute  tJie  lord  may  avow  upon  the  lands  so 
holden,  as  in  lands  within  his  fee  or  seigniory,  without  naming  of 
any  person  certaine  to  bee  tenant  of  the  same,  and  without  21H.  S.cap.  91. 
making  of  any  avowrie  upon  any  person  certaine,  as  hath  beene 
said,  which  hath  much  altered  the  common  Jaw  in  the  cases 
abovesaid,  for  the  benefit  and  safety  of  the  lord. 

But  yet  these  cases  are  necessary  to  be  knowne  (for  which 
purpose  I  have  added  them),  for  that  the  lord  may  avow  still  at 
the  common  law  if  he  will. 

Sect. 

(2)  For  the  lord  could  not  introduce  the  heir  into  the  feud  contrary  to  the 
express  alienation  of  the  ancestor.     Gilb.  Ten.  67. — [Note  224.] 

(3)  By  acceptance  of  rent  from  the  assignee,  the  lessor  loses  his  action  o£ 
debt  against  the  first  lessee,  but  he  may  still  maintain  an  action  of  covenant 
against  hiuL     1  Saund.240,  241.     2  Saund.  302.— [Note  225.] 

A  A  3 
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ey  Sect.  458. 


OTHERWISE  Uii  tchere  the  very  ttmimt  h  diumed,  at  in  the  ratr 
afarftaidi,  for  if  the  venf  tmaiit  fpfto  i*  dMeiwd,  hold  nf  the  loM  by 
hni''hls  aetrire  and'dielh  (hU  heire  ticiag  tntkin  age),  tke  lord  s*afl  have 
ntiditiie  the  mardnhip  nfthc  hr'ur,  aitd  tti  ^aU  he  »io(  have  the  ward  of  rtr 
feoffor  th'il  made  the  feoffment  in  fee,  Ac.  ro  there  w  a  great  diver*ilie 
bd'tieene  tliett  two  ciues. 

14 II.  4- 13.  Of  iliis  sufficiont  hath  beatc  ulil  ber«re. 

|«<l,io.    0IL7,9.    37H.fi.i-    3311.6.47      7F.«.tii.pii.l.Bf.    {Twt.ws.b) 


Sect.  45p. 

ALSO,  if  a  man  leltetk  to  another  hu  land  for  termr  *f  Veares,  ifikf 
•^^  lemr  nleatc  to  the  leuee  all  Ai*  risht,  £ic.  before  that  Inr  leave  had 
entred  intn  the  tame  land  bif  force  of  the  same  Irnse,  surh  releane  is  roftf, 
for  that  the  lessee  had  mt  possesiion  in  the  land  at  the  time  if  the  rtleoie 
made,  but  anlij  a  right  lu  luivv  the  same  laud  by  force  of  the  tease.  Bat 
if  the  /es>ee  enter  into  the  land,  and  hath  posKstion  of  it  by  force  of  the 
tnid  leant,  lh«n  tuih  release  wade  to  him  by  the  feoffiir,  or  by  )m  hvire,  w* 
sufficient  to  him  by  teuton  of  the  piivilie  wliich  by  force  of  the  lease  it 
between  them,  tV-(i) 

49E.  3,  38.         "   nEFOFEikat  the  lessee  had  enlred,^c"     For  before  entry 

33  H.  6.  s.  -'-'  tha'letsee  hath  but  interesse  termini,  an  interest  of  a  t«nne, 

2'  E  d  17         ""''  ""  P'>*sesiion,  and  therefore  a  release  which  enures  by  way 

4H.  7.  10.  of  enlarging  of  an. estate  cannot  workc  tvithout  o  posgetiion (3), 

IS  H.  7.  14.        for  before  possesGion  there  is  no  revorsion;  and  ■yet  if  a  tenant 

for  tivcnty  ycaros  in  possession  make  a  lease  to  li.  for  five  yeares, 

and  li.  enter,  a  release  to  the  Hrst  lessee  is  cood,  for  ha  had  an 

actual!  possession,  and  the  iiossession  of  liis  IcRtee  is  his  posses- 

'■'>  E  4  Siir-       s''>n.     And  so  it  is  if  a  man  make  a  lea-si;  for  yeare»,  the  re- 

rf-ujcr,  6.  malndpr  for  yeares,  and  the  first  lessee  doth  enter,  a  release  to 

(FoM.  a73'  a)    him  in  the  remainder  for  yeares  15  good  to  enlarge  hie  estate  (3). 

But 
*  good  and,  added  in  L.and  M.  and  R. 


SI )  On  releases  which  operate  by  enlargement,  sec  post,  373.  a. 
2)  But  this  mu.st  be  understood  of  a  lease  at  common  law;  for  if  it  be  so 
framed  as  to  be  a  bargain  and  sale  under  the  statute,  the  possession  is  imme- 
diately executed  in  the  lessee,  so  that  no  entry  is  necessary.    Sec  the  note  page 
271.  h    and  Cm.  Car.  no      2  Veiitris  05.-  [Note  2-iti.] 

{3)   My  this  passage  it  appears,  that  what  sir  Edward  Coke  observes  a  few 

lines  before,  that  a  release  which  enures  by  enlargement  cannot  work  without 

p  jioEsession,  must  be  understood  to  mesDj  not  that  ao  actual  estate  in  posses- 

*■  BOB 


L,  3.  C.8.  Sect. 4^9.     Of  Releases.  [270.  a.  270. ]>. 

But  if  a  man  make  a  lease  for  yeares  to  beginne  presently,  re- 
serving a  rent,  if  before  the  lessee  doth  enter  the  lessor  releaseth 
all  the  right  that  hee  hath  in  the  land,  albeit  this  release  cannot 
enlarge  his  estate,  yet  it  shall  in  respect  of  the  privity  extinguish  (Ant.  46.  b.) 
the  rent*  And  so  it  is  if  a  lease  be  made  to  beginne  at  Michael- 
mas, reserving  a  rent,  and  before  the  day  tlie  lessor  release  all  the 
right  that  hee  hath  in  the  laud,  this  cannot  enure  to 

[^yOTl  ^  enlarge  the  estate  but  to  extinguisli  the  rent  in 
L    J  respect  of  tlie  privity,  as  it  vras  resolved  [0]  in  the  ex-  P]  Mich.  39  & 
chequer,  which  I  observed.  4oE*»«.in 

*  ocaccano, 

bet^eenc  sir  Henrie  Wood  ho  use  and  sir  Wiliiaoi  PaBton. 

A  man  grtoteth  the  next  avoidance  of  an  advowson  to  two,  the 
one  of  them  may  before  the  church  become  void  release  to  the 
other ;  for  although  the  grantor  cannot  release  to  them  to  increase 
their  estate,  because  their  interest  is  future,  and  not  in  possession, 
yet  one  of  tlicm  to  extinguish  his  interest  may  release  to  the 
other  in  respect  of  the  privity.     But  after  the  church  become 
'void,  then  such  a  release  is  void,  because  then  it  is  (as  it  were) 
but  a  thing  in  action.      And  tliis  was  resolved  [c]  by  the  whole  [c]  Pascb. 
court  of  common  pleas,  which  I  myselfe  lieard  and  observed.   38  Eli«.  in  quare 
And  by  consequent  in  the  case  of  LUtldofiy  if  a  lease  for  yeares  ^"^P^^**  P*'*' 
be  maae  to  two,  albeit  the  lessor  before  they  enter  cannot  release  revesque  de ' 
to  tliem  to  enlarge  their  estate,  yet  one  of  them  may  before  entry  Nonvich  in 
release  to  the  other.  communi  banco. 

"  But  only  a  right,  Sfc,'*    Which  is  not  so  to  be  understood  PI.  Com. 493. 
that  he  hath  but  a  naked  right,  for  then  he  could  not  grant  it 
over ;  but  seeing  he  hath  interesse  termini,  before  entrie,  he  may 
grant  it  over,  albeit  for  want  of  an  actuall  possession,  he  is  not 
capable  of  a  release  to  enlarge  his  estate. 

"  But  if  the  lessee  enter  into  the  land,  Sfc"  This  is  evident. 
And  herein  note  a  diversity  betweene  a  lease  for  life,  and  for 
jeares,  for  before  the  lessee  for  yeares  enter,  a  release  cannot  be 
made  unto  him :  but  if  a  man  make  a  lease  for  life,  the  remainder 
for  life,  and  the  first  lessee  dieth,  a  release  to  him  in  the  remainder 
and  to  his  heires  is  eood  before  hee  doth  enter  to  enlarge  his 
estate,  for  that  he  hath  an  estate  of  a  freehold  in  law  in  him, 
w^hich  may  be  enlarged  by  release  before  entrie. 

And  where  our  author  spcaketh  only  of  a  lessee  for  yeares,  the  25  E.  3. 53. 
same  law  it  is  of  a  tenant  by  statute  merchant  or  staple,  or  tenant  3^J  E.  3. 
by  .^^V,  or  the  like.  ^^tT^lM 

Sect. 


sion  is  necessary,  but  that  a  vested  interest  suffices,  for  such  a  release  to  ope- 
rate upon.  By  comparing  this  with  what  is  said  in  note  1,  271.  b.  of  the  opera- 
tion of  a  lease  and  release,  it  will  be  seen,  that  not  oply  estates  in  possession^ 
but  estates  in  remainder  and  reversion,  and  all  other  incorporeal  hereditaraentfiy 
may  be  effectually  granted  and  conveyed  by  lease  and  release :  but  it  is  an 
inaccuracy  to  say,  that  the  releasee,  in  these  cases,  is  in  the  actual  possession  of 
the  hereditaments;  the  right  expression  is,  th^t  they  are  actually  vested 'm  hiniy 
by  virtue  of  the  lease  of  possession,  and  the  statute, — [Note  9^7-] 

A  A4 


Sect.  4G0. 

TN  iht  »ame  manner  it  is,  an  it  tftrmelh,  where  a  Itoit  it  made  to  a  man 
to  Avid  of  the  Uiior  at  hi*  will,  tt)  force  ofuhirh  Irafe  the  le^ee  kath 
poueuion  :  ff  the  letmr  in  tUif  case  make  a  rtUoH  to  the  leute  of  ait  hit 
nekt,  &c.  liit  rrletiM-  in  good  enough  for  the  pihitie  aiifh  it  Oeineene 
l&tu ;  for  it  thalt  bee  in  raine  to  make  an  ettate  by  a  liverie  of  seisin  to 
another,  wltrre  he  halh  posseaion  of  the  matt  land  hythe  leane  iftlu  tame 
man  befort,  Ifc. 

Jiul  the  cOHtrarie  it  hoiden,   F.iicli.  '2  E.  ^,  {ly  all  ihejuilica  *. 


BT 


I Y  ihtte  two  Secliooa  u  U  be  observed  a  diversity  between  ■ 
WiUliit  Bt  will,  niid  a  tertsBt  at  Euflbranci' ;  for  a  release  to  a 
•  ^  4-  ^.l*.  t«naiit  at  will  is  good,  bpcause  betweene  them  there  U  a  poues- 
Inlli^  lionwilli  npfiTity:  but  h  release  to  a  tenant  at  softcraiice  is  vtod, 

ujiii.  bccauK  he  huth  a  poHK^xtion  without  privity.     Aa  if  leuee  for 

KrlnM  fl.  ycitres  hold  ovf  r  bin  tcnnt,  &c.  a  release  to  biiu  is  voidi,  for  that 

(iVrp-  13-         tlicre  is  no  pmity  betweene  them  ;  and  so  are  the  books  that 
«  Sid.  153-  hpeakc  of  tins  matter  to  be  understood  11). 

Ant «.    Cm.        '  ^  '  „  n  ^ 

jac.  i<^.  Bat 

*  This  paragraph  is  not  in  L.  and  M.  or  Itob. 


( 1 }  A  tenant  at  will  is  he  who  enters  and  enjoys  ihc  land  by  the  express  or 
implied  coaavnt  of  the  owner,  without  there  being  any  obligation  on  the  part 
citncr  of  the  lessor  or  lessee  to  continue  it  for  anv  cerlain  or  determinate  ti " 


.  t  by  suHerance  is  he  who,  haiing  ciiCcred  and  olitaint'd  posst-ssioii  hy 
title,  continues  the  possession,  after  his  title  b  ended,  by  the  laches  of  the 
lessor.  The  fonner  is  in  by  the  consent  of  the  owner  of  the  lands;  this  creates 
a  privity  between  them.  A  tenant  by  sufferance  is  in  only  by  the  laches  of 
the  owner  :  so  that  there  is  no  privity  between  thera.  Both  these  estates  differ 
from  that  of  a  tenant  from  year  to  year,  the  tenant  of  which  may  determine  it 
at  the  end  of  any  year ;  but  after  a  new  year  is  begun,  the  tenure  cannot  be 
determined  either  by  the  lessor  or  lessee  till  the  end  of  the  year.  See  1  lord 
Raymond,  707,  708,  3  Salt.  413.  3  Salk.  ■221.  If  a  person  holds  by  lease, 
and  the  term  expires,  the  lease  itself  is  notice  of  the  expiration  of  the  term, 
and  the  lessor  nniy  enter  on  the  lessee  without  further  notice,  unless  for  double 
rent,  under  the  4"  Geo.  2.  sect,  i,  in  which  ease  there  niu.'I  be  a  previous  de- 
mand in  writing.  Where  the  tenant  holds  by  will,  the  modern  deternii nations 
are,  that  there  must  be  a  previous  notice ;  but  this  notice  varies  according  to 
the  ciistuin  of  the  place,  and  the  nature  of  the  hereditaments  in  lea^e. 

Ths  editor  has  been  favoured  with  the  folloiving  note  of  an  important  deter- 
mination on  this  point.  York,  Lanmias  Assi/es  1773.  Richard  Roe  ex.  D, 
Chr.  llrown,  ngalnst  Ann  \\'i1kinson.  Kjectiiietit  for  two  messuages  and  other 
premises  at  North  Cowton.  Thomas  Beaver  proved  that  he,  by  the  lessor  of 
tlie  plaintiff's  order,  delivered  a  notice  in  writing  to  the  defendant,  on  the 
lolh  of  February,  which  notice  he  received  from  lessor  of  plaintiff.  The  notice 
was  as  follows:  "  loth  February  1773.  Ann  Wilkinsoti,  Take  notice,  that 
"  you  are  to  <|uii  and  yield  up  the  possession  of  the  dwelling-house,  stable, 
•'  sho|>,  and  coal-house,  with  their  appurtt-naiiees,  situate  at  North  Cowton, 
"  which  you  rent  under  me,  on  the  13th  day  of  .May  next.  Yours,  Chr,  Brown," 
f  honiaa  Masterman  deposed,  that  for  30  years  he  had  been  bailiff  at  North 

AUerton, 


L.3.  C.8.  Sect. 461.      Of  Releases.  [270. b. 271. a. 

»'  But  ths  contrary  is  holdeny  Sfc'*  This  is  of  a  new  addition, 
and  the  booke  here  cited  ill  understood,  for  it  is  to  be  understood 
of  a  tenant  at  sufferance. 


PI'] 


(dr  Sect.  461. 


T^UT  where  a  man  of  his  owne  head  occupieth  lands  or  tenements  at 
the  rvill  of  him  which  hath  the  freehold  (Mes  lou  home  de  sa  teste 
demesne  occupia  terres  ou  tenements  a  la  volunt  celuy  que  ad  -f-le 
franktenemeni),  and  such  occupier  claimeth  nothing  but  at  willy  S^c.  if  hee 
which  hath  the  freehold  will  release  all  his  right  to  the  occupier^  S^c.  this 
release  is  void,  because  tKere  is  no  privitie  betweene  them  by  the  lease  made 
to  the  occupier,  nor  by  other  manner,  6^c, 

"  /IF  his  otone  head"     Hee  doth  not  say,    of  his  oxone  head  Vide  Sect.  68. 
entreihy  &c.   so  as  this  is  to  bee  understood  of  a  tenant  ^  ^JU*  ^^^* 
at  sufferance,  viz,  where  a  man  commeth  to  the  possession  first  Cro.Car.^a.) 
lawfully,  and  holdeth  over. 

For 

f  ent  added  in  L.  and  M,  and  Roh, 


Allerton,  the  market  town  for  Cowton ;  that  it  was  the  usage  to  give  half  a 
year's  notice  in  case  of  lands,  but  had  known  a  great  many  given  to  quit  houses 
at  North  Allerton  at  Candlemas  for  May  Day,  and  submitted  to.  This  place 
is  about  eight  miles  from  North  Allerton.  Verdict  for  plaintiff,  subject  to 
judge  Gould's  opinion.  The  question  was.  This  being  the  case  of  a  house  and 
buildings  only,  under  loL  per  annum,  viz.  only  5/.  55.  per  annum,  and  the 
year  expiring  at  May  Day,  old  style,  Whether  in  an  holding  from  year  to  year, 
the  above  notice  was  sufficient,  or  whether  it  ought  not  to  have  been  given  half 
a  year  before  the  expiration  of  the  year?  2  2d  January  1774.  Before  judge 
<jould  at  his  chambers,  mr.  Davenport  for  plaintiff  argued,  that  a  week's  notice 
to  a  tenant  at  will  was  sufficient,  that  the  defendant  was  tenant  at  will ;  that 
the  custom  in  London  required  only  three  months  notice  for  tenements  under 
10/.  a-ycar;  that  the  same  custom  was  in  general  observed  every  where;  and 
it  was  reasonable  and  agreeable  to  late  determinations ;  that  the  custom  of  the 
country  was  in  this  case  proved  in  favour  of  plaintiff,  and  cited  the  following 
cases  :  13  Hen.  8.  fo.  16. — 59.  Year  Book.  Brook,  title  Leases,  pi.  53.  Keil- 
way,  163.  Co.  Lit.  68.  See  title  Tenant  at  Will,  {^5.  a.  69.  Allen  4,  Sir  Thomas 
Bowes  s  case.  2  lord  Raymond,  1008,  Title  v.  Grevett.  2  Jones,  5,  Timberly  y. 
Grobbam-How.  2  Salk.  413,  414.  3  Burrow,  1603,  Timmins  v.  Rowlinson. 
1 1  Viner,  406,  tit.  Estate.  Mr.  Lee,  for  defendant,  argued,  there  was  not,  accord- 
ing to  modern  determinations,  any  such  estate  as  an  estate  at  will ;  every  tenant 
being  a  tenant  for  a  year  or  more ;  and  that  the  rent  was  immaterial  and  custom 
local ;  and  expatiated  on  the  hardship  of  poor  tenants,  if  turned  out  on  short 
notice;  and  cited  Brook,  tit  Leases,  fo.  61.  Yelverton,  73,  74.  In  April  fol- 
lowing, mrT justice  (iould  delivered  his  opinion  to  mr  Davenport  thus; — **1 
"  have  consulted  ajl  the  other  judges,  and  we  are  all  of  opinion  that  six  months 
**  notice  to  quit  is  necessary  in  all  cases,  whether  of  houses  or  lands,  under  at 
**  above  ^L  per  annum,  unless  where  there  is  a  particular  custom  to  the  con- 
trary ;  and  the  custom  at  North  Allerton  was  too  far  distant  from  North 
'^  Cowton  to  affect  the  inhabitants  there,  unless  proved  to  extend  to  that  place 
^  ftlso."    Judgment  for  defendant* — [Note  aa8#] 


<( 


■^^ 


L.3.  C.  8.  Sect.  462. 

(■]TaiipiIl.  8-  {"i  for  if  a  inoii  unUetli  into  Lind  of  hi»  ohtio  wrong,  and  lake 

til,  unaui  >  tile  protits,  h)0  v(ir(U  tU'  tioM  it  at  ihu  trill  of  the  owner  csiknot 

votiiat.  Br.  IS.  qusHGe  hie  wrong,  but  Kec  is  a  dl8ieigur(i),  uiul  then  tlie  rele«H 

'.^*''^'  to  him  in  good  ;  or  if  the  owner  consented  thereiinttf,  then  bcc  W 

_.  ^_^  ,g*  a  tenant  nt  will.  Bud  that  way  also  the  release  Is  good.     But  there 

i«E.3.  A«».86,  is  a  divenitie  when  ouc  tommeth  to  a  particular  enlale  in  limd 

iiE.a.  ibid.87.  by  the  act  of  the  paatic,  and  irlien  by  act  in  law;  for  if  thegar- 

iaAu.ai.  dein  hold  over,  he  m  an  abktor,  bccau^i^  his  inturcst  Lomc  by  act 

J|5J:m.'"  "i-w- 

SI  Aw.  10.     i*E.  3.  41.     »  E.S,  63.      fi  Rul).  4lir.  CSa.    Pu).  977.)     \iAt  3  po'i 
cf  Hi*  iMiltinc).    Mwlk.  »i>.  >C.    W)E4,B.iu.     d  MI.AI11.1161.  AnL.:^<>.j.) 

Old  K.  B.  117.         *'  Nopriviiit"     i'rivitif  it  a  word  common  wreli  to  the  Eng- 
987-  Ub.  3;  'U'    Iwh  us  ta  tho  French,  nod  in  the  undeTstandinii  of  iha  conuiion 

fat.  143,  iW'  ''  ^*  privicK  io  cKtafce,  vrUeceof  LillUten  keie  spcaketh  :  sj 

Tido  Scci-  464-    betweetic  the  donor  and  dottee,  leuor  and  hasee,  which  privitie 

is  ever  immediate. 
(8  mp-  43.  h.)        3.  Priviet  in  bloud  ;  as  the  hcire  to  the  ancevtor,  or  betweene 

coparceners,  &c. 
(Ant.  9411.  >.)  3>  Privities  in  represcntatioD;  as,  executors,  &c.  to  the  te»totor. 

And  fourthly,  privici  in  tenure,  a£  ihc  lord  and  tenant,  ^^c. 

which  may  be  reduced  to  two  gciierall  heads,  prities  in  deed, 

nnd  privies  in  law. 


Sect.  462,  463. 

^  L  SO,  if  .a  man  'Caflcf^i  otiter  men  of  his  laiitl  upon  cor^deacc,  and 
to  the  intent  to  performe  Ati  iaM  wiU,  and  the  je^or  ocrupietb  the 
aame  tatui  /Jt  the  will  of  hU  feafecs,  nnd  after  the  feoffees  release  by  their 
tired  to  Iheir  fmljvr  nil  their  riichl,  Sic.  l-h'n  halb  C-rue  -/  'jueilhii  'if  >uc/i 
reicfi.se  l>e  •^mni  or  no.  Jn,!  'fime  liave  Mid,  ihi.f  ^urli  Ti'kine  iJ  luiil, 
ieeatme  t/tere  wai  no  priiitie  betweene  the  feoff'txs  and  their  feoffor,  inso- 
imiek  <H  no  leeie  oui  made  after  such  feoffmeut  bi/  the  feoffees  to  the 
fe^or,  to  hold  at  their  will:  and  tone  have  said  t/ie  coutrarie,  and  that 
far  two  causes. 

Sect.  463. 

'f^f^E  (I,  that  when  moh  fetffmtnt  is  made  upon  lotifidence  to  performe 

the  mil  of  the/eoffbr,  it  shall  bee  intended  by  the  iaw,  that  the  feoffor 

ought presentlif  to  occtqtie  the  land  at  the  icill  of  his  feoffees ;  atid  $0  there 


(1)  Tliis  is  to  be  understood  when  tliere  is  no  terra  of  years  in  tlie  land ; 
.but  if  there  be  a  term  in  esse,  and  ooe  enters  claiming  the  term,  he  shall  not 
be  a  diaseisor,  but  an  action  of  debt  or  waste  sludl  be  aguJnst  him,  and  one  may 
•ix  executor  de  son  fort  of  a  term.    3  Lev.  35. — [Note  sag.] 

,](a)  P.  9  Car.  C.B.  on  the  argament  0/ the  coie  of  Bhndell  or  Bnu^h,  am- 
Mtdtf  adUd  the  Earl  of  Nottin^tams  case,  justice  Barclay  seul,  that  he  tvhom 
ford  Cake  calls  in  this  jilace  an  abator,  must  be  taken  for  a  disseisoT,  as  he  (A) 
^ad  actual  possession  ij/  the  possesilon  nf  I  he  guardian.  Lord  Nott.  MSB. — See 
JCro.  Ca.  302.  Liu.  E^.  373.   1  Vent.  55.  So— [Note  330.] 


L.3.  C.8.  Sect.  46S.      Of  Rdeoses-  [271.  a.  271  b. 

is  the  like  kinde  of  privitie  betweene  them^  ^  jf  ^  '^^'^  make  a  feoffment 
to  others,  and  they  immediateli/  upon  the  feoffment  will  and  grant,  that 
their  feoffor  shall  occnpy  the  land  at  their  wtf/,  ifc. 

XJERE  is  a  Question  moved,  and  the  reasons  of  both  sides   19  £.4.19.11. 

shewed,  ana  as  it  hath  beene  observed,  the  latter  opinion  is   ^5E«  4- 
the  better,  being  Littleton's  owne  opinion.  9  .^-  7Jj5- 

•  IOC  oC6l.  QOQ. 
1  *7S  'kAO 

"  It  shall  be  intended  by  the  fete,  that  the  feoffor  ought  presently  4E.  4,  8.  b. 

to  occupy  the  land  at  the  xaill  qfhisfeqffhes.      For  intendments  of  9  H.  7.  Ibl.  ul- 

law  mentioned  by  our  author  see  me  Sections  in  the  margent.        ^™J: 

^  15  H.  y.  a.  b. 

14  H.  8. 9.8.    Sect.  99, 100.  110.  367.  377.  393,  406.  440. 

Here  is  to  bee  observed  the  intendment  of  law»  that  when  a  35  H.  -tf. 

feoffment  is  made  to  a  future  iise,  as  to  the  perform-  Subpen^,  at. 

[27171  ance  of  his  last  will,  the  (C>  feoffees  shall  be  seised  ^5a«  n&  ^ 
lj^  J  to   the  use  of  the  feoffor  and  of  his  heires  in  the   iiH.4^fi9. 
meane  time.  7  H.  4.111. 

1  Mar.  111.  Bier.     (6  Jlcp.  1 8. a.)    (Ant  1 11 .  11  a. a.)    (a  Rep. 58.) 

Ipsa  etenim  leges  eupmnt  utjftre  regantur. 

And  reason  would  that  seeing  the  feoffinent  is  made  without  oon-  (1  Koll.  Abr. 
sideration,  and  the  feoffor  hath  not  disposed  of  the  profits  in  the  ^9-    S^*  ^^ 
meane  time,  that  by  construction  and  intendment  of  law  the  »/h  6 
feoffor  ought  to  occupic  the  same  in  the  meane  time.     And  so  it  Subpena,  aa. 
is  wheo  the  feoffor  disposeth  the  profits  for  a  particular  time  in  30  H.  6.  tit. 
prceseniiy  the  use  of  the  inheritance  shall  be  to  tne  feoffor  and  his  De^ve* 
neires,  i^s  a  thing  not  disposed  of;  wherein  it  is  to  be  ooserved, 
that  lands  aud  tenements  conveyed  upon  confidences,  uses,  and 
trusts,  are  to  be  ruled  arid  decided,  if  question  groweth  upon  the 
confidences,  uses  or  trusts,  by  the  judges  of  the  law ;  for  that  it 
appeareth  by  this  and  the  next  Section,  they  are  within  the  en- 
tendment  and  construction  of  the  lawes  of  the  realme  (1). 

And  it  is  to  be  observed  (as  hath  beene  said)   that  there  is  a  (Ant.  111. b. 
diversitie  betweene  a  feoffment  of  lands  at  this  day  upon  confi-    na.  a.) 
dence,  or  to  the  intent  to  performe  his  last  will,  and  a  feoffinent 
to  the  use  of  such  person  and  persons,  and  of  such  estate  and 
estates,  as  hoc  shall  appoint  by  his  last  will :  for,  in  the  first  case, 
the  land  passcth  by  the  will,  and  not  by  the  feoffinent ;  for  after 

the 


( 1 )  Many  references  have  been  made,  in  the  foregoing  notes,  to  this  part  df 
the  work,  for  some  observations  on  conveyances  at  common  law,  and  thofe^ 
which  derive  their  effect  from  the  statute  of  USES,  It  appeared  advisable  to 
collect  them  into  one  continued  note,  that  the  difference  between  the  two 
modes  of  conveyance  might  appear  in  a  stronger  light;  and  to  prevent  a  necfill- 
sity  of  frequently  repeating  those  general  principles  and  illustrations,  whicb 
otherwise  must  have  been  introduced,  on  every  occasion,  where  any  point  of 
this  nature  itemed  to  require  an  explanation.  On  the  same  ground,  it  seemed 
advisable  to  anticipate  some  passages  which  otherwise  would  have  had  a  place 
in  a  subsequent  part  of  the  notes. 

I.  Feoffments  and  grants  were  the  two  chief  modes  used  in  the 
Common  Law  for  transferring  property, 

I.  1.  The  nr.o^t  comprehensive  definition  which  can  be  given  of  0,  fec^fmenitf 

seems  to  be,  a  conveyance  of  corporeal  hereditaments,  by  delivery  of  tEe  poi- 

/sessipn  upon^  or  within  riew  of^  the  beieditamenta  conveyed.    The  deliyer^  of 

the 


H^S^^  OfBtkaaa.        L.3.  C.8.  Sed-iffl^ 


ftn ;  bat  ia  the  hUcr  aae.  ibc  wil  fMraMC  ■■*  p««er  n  feirt  m 
iinebca  vtAemm  oTthe  ffiafcun.  Mi  Ac  oBHafamthf 


Uk«.M.>7.     n  bait  c—  dw  fiiftw  are  iriwd  la  ihr  mb  of  the  ftaftr  mmI 

**M""*  Iw baim  ia  iba  ana tiaa:  hA  ifl  thk  and nacb  nare  ci»- 
"**^**^       canrinc  iln  MUtcr  ImA  bacae  a^ladged. 

Hia>rnji'i  NoU^  oKa  are  niwd  eidwr  bjr  trmiamuaiioa  of  the  eittfe,  ■ 
mmr  1 1,  kc  br  fiae,  fe^fa^d,  *'■■■'■■■  recamie,  4tc.  or  oat  df  (he  Mala  of 
*^  *<3-  Ibe  avaer  of  ibe  laa^  bf  barpiae  Md  aile  bj  deed  ■ 

and  inraOed,  0(  by  eo«n>au  apoa  baiyi 
joo  may  read  plcutifuDjr  in  n;  Anorlt. 
(«1U.AIr.  A  fcofeie  to  the  bm  oT^.  and  hii  beirei,  bribre  tbeitainieif 

""  k'  ""V  ''  "'  ^'  **"  *"*'*'^y  birgainelb  and  ceilcth  ibe  land  to  C-  and  hit 
{ff^  H*Jl%,  hrlrcs  whu  hull  no  notice  of  tbc  fonneT  aw :  jct  on  us  ^aMrtb 
c  IA.  hj  tfaif  bsrgainc  and  ad*-,  far  ihere  cannot  Ik  i«o  uce*  m  om:^ 

n*«.  34B.  aT  oac  and  tbc  ntnt  Und ;  and  M«ing  there  is  do  tnasmatatiaa 

i>«a.*«7.  of  poaManna  b^  the  icrre- tenant,  the  fonuer  u>«  can  neitbcr  tie 
*^*^)  evOna  nor  altered.     And  if  there  caold  be  two  use«  of 

one  and  tbe  lame  land,   iben  coaU  ^  not  the  ^d  ["27271 
lUtate  execute  other  oTlIieBB  for  tbe.uncenaintie.    But  [_  ^  J 
(Am.  u.  b.)       if  A.  diMeiw  one  io  the  uk  of  B.  and  A-  doth  bargtune 

and  tcQ  the  land  for  nioneT^  to  C,  C.  Iialh  aa  use ;  oad  here  be 
two  luea  of  one  ImkI,  but  of  xererail  natures  ;  the  one,  m.  upon 
the  bargaine  and  «Je  to  be  executed  by  the  ttstutc,  and  the 
other  noi- 

But  rincc  LrllUton  wrote,  all  uses  are  transferred  by  act  of 

r*J  >7  H.  •-        parliftment  [c]  into  po«cwion,  so  aa  the  case  vbich  LitUei^nt  hero 

TSt  u<]  StuJ      P"**  '*  '''"'-"f')'  altogether  altered.     Yet  it  is  necessarie  to  b*e 

gj,  ,j  kooweii,  vfhat  the  common  law  was  before  the  making  of  the 

itatute,  Slid  may  tetic  for  the  knowledge  of  the  law  ia  iJie  case. 


"  At  their  mil,  S^c."  Here  is  implyed,  evcrie  tenancie  at  will 
ii  at  the  will  of  both  parties,  as  before  in  liis  proper  place  hath 
beenc  shewed. 


tlic  possesHioD  was  made  on,  or  within  view  of,  the  land,  tliat  the  oilier  tenants 
af  the  lord  might  be  witneBtes  to  it.  No  charter  of  feoffment  was  necessary :  it 
only  served  us  an  authentication  of  the  transaction ;  and,  when  it  was  used, 
the  lands  were  supposed  to  be  transferred,  not  by  the  charter,  but  by  the 
lifcry,  which  it  authenticated.  Soon  after  the  Conquest,  or  perhaps  towards 
the  end  of  the  Saxon  govcriiment,  all  estates  were  called  fees.     The  original 

'and  proper  import  of  the  word  feoffment  is,  the  grant  of  a  fee.  It  came  after- 
waroB  to  signify,  a  grant,  with  livery  of  seisin,  of  a  free  inheritance  to  a  man 
and  his  heirs,  more  respect  being  had  to  the  perpetuity,  than  tlie  feudal  tenure 
of  the  estate  granted.  In  early  times,  after  the  Conquest,  charters  of  feoff- 
ment were  various  in  point  of  form.  In  the  time  of  Edward  I.  they  began  to 
bo  drawn  up  in  a  more  uniform  style.  The  more  ancient  of  tlicm  generally 
run  witli  the  words  dedi,  concasi,  or  donavi.     It  was  not  till  a  later  period,  that 

fe(0K!\  came  into  use.  The  more  ancient  feofiinents  were  aUo  usually  made  in 
consideration  of,  or  for,  the  homage  and  service  of  the  feoffee,  and  to  hold  of 
the  feoffor  and  his  heirs.  But,  afler  the  statute  quia  emptores,  feoffments 
were  always  made,  to  hold  of  the  chief  lords  of  the  fee,  ivilliout  the  words 

pro  homagio  tf  iervitio.    Sir  Edward  Coke  mentioflB  in  page  6.  a.  that  there 
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are  eight  necessary  parte  in  a  feofiment  The  fifth,  sixth,  and  seventh  of  these 
are  not  to  be  found  in  many  of  the  ancient  charters.  When  the  land  comprised 
in  the  feoffment  descended  from  the  ancestor,  or  by  usage  retained  the  pro- 
perty of  the  ancient  bock-land,  of  not  being  alienable  from  the  kindred^  the 
ancient  feoffments  were  often  expressed  to  be  made  with  the  assent  of  the 
feoffor's  wife,  his  heir  or  his  heirs.  In  ancient  charters  there  was  inserted  a 
general  warranty :  in  that,  the  phrase  was  much  varied.  The  oath  of  the 
party  was  often  added  to  it,  and  sometimes  a  clause,  that  if  the  feoffor^s  title 
was  evicted,  he  should  give  other  laqds  of  equal  value.  Sometimes  these 
clauses  extended  to  a  second  eviction  ;  and  sometimes  the  feoffor  obliged  him- 
self, if  he  should  make  default  in  warranting  the  lands  granted,  to  make  resti- 
tntion  to  the  feoffee.  The  proper  limitation  of  a  feofiment  is  to  a  man  and  his 
heirs ;  but  feoffments  were  often  made  of  conditional  fees  (or  of  estates  tail> 
as  they  are  now  called),  and  of  life  estates  ;  to  which  may  be  added,  feoffinents 
of  estates  given  in  frankmarriage  and  frankalmoigne.  To  make  the  feofiment 
complete,  the  feoffor  used  to  give  the  feoffee  seisin  of  the  lands :  this  is  what 
the  feudiste  called  investiture.  It  was  often  made  by  sjrmbolical  tradition:  but 
it  was  always  made  upon,  or  within  view  of,  the  lands.  When  the  king  made 
a  feoffment,  he  issued  his  writ  to  the  sheriff,  or  some  other  person,  to  deliver 
seisin :  other  great  men  did  the  same.  This  gave  rise  to  powers  of  attorney. 
(See  the  preface  to  mr.  Madox*s  FormttlarcJ 

I.  2.  A  grant,  in  the  original  signification  of  the  word,  is  a  conve3rance  or 
transfer  of  an  incorporeal  hereditament.  As  livery  of  seisin  could  not  be  had 
of  incorporeal  hereditamente,  the  transfer  was  always  made  by  writing,  in 
order  to  produce  that  notoriety  in  the  transfer  of  them,  which  was  produced 
in  the  transfer  of  corporeal  hereditaments,  by  delivery  of  the  possession.  But, 
except  that  a  feoffment  was  used  for  the  transfer  of  corporeal  hereditaments, 
and  a  grant  was  used  for  the  transfer  of  incorporeal  hereditaments,  a  feoffinent 
and  a  grant  did  not  materially  differ. 

I.  3*  Such  was  the  original  distinction  between  a  feoffment  and  a  grant. 
But,  from  this  real  difference  in  their  subject  matter,  a  difference  tvo^  supposed 
to  exist  in  their  operation.  A  feofiment  visibly  operated  on  the  possessum;  a 
grant  could  only  operate  on  the  right  of  the  party  conv^'iifg.  Now,  as  pos- 
session and  freehold  were  synon3rmous  terms,  no  person  being  considerea  to 
have  the  legal  possession  of  the  lands  but  he  who  had  the  actual  freehold  of 
them,  a  conveyance  which  was  considered  as  transferring  the  possession,  must 
necessarily  be  considered  as  transferring  the  freehold;  or,  to  speak  more 
accurately,  as  transferring  the  whole  fee.  But  this  reasoning  coula  not  apply 
to  grants ;  their  essential  quality  being  that  of  transferring  things  which  did 
not  lie  in  possession;  they  therefore  could  only  transfer  the  right;  that  is,  could 
only  transfer  that  estate  which  the  party  had  a  right  to  convey.  It  is  in  this 
sense,  we  are  to  understand  the  expressions  which  frequently  occur  in  our 
law-books,  where  they  describe  a  feoffment  to  be  a  iortums,  and  a  grant  to  be 
a  rightful,  conveyance.  Thus,  from  a  difference  in  the  quality  of  the  heredita- 
mente conveyed  by  these  two  modes  of  conveyance,  a  difference  ha3  been  con- 
sidered to  exist  in  their  operation.  A  great  part  of  Mr.  Knowler's  celebrated 
argument  in  the  case  of  Taylor  on  the  demise  of  Atkins  v.  Horde,  turns  on  this 
distinction.  See  i  Burr.  92,  This  appears  to  have  been  the  outline  of  con- 
veyances at  the  common  law. 

II.  The  introduction  of  USES  produced  a  great  revolution  in  the  transfer 
and  modification  of  landed  property.  Without  entering  into  a  minute  discus- 
sion of  the  difference  between  uses  at  common  law,  and  uses  since  the  statute 
of  27  H.  8., — a  point,  particularly  well  explained  in  mr,  Sanders's  Essay  on 
Uses  and  Trusts,  it  is  sufficient  to  state  the  following  circumstances*.  Uses 
at  the  common  law  were,  in  most  respects,  what  truste  are  now.  Wlien  a 
feofiment  was  made  to  uses,  the  legal  estate  was  in  the  feofiee.    He  filled  the 

possession, 


1 
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Micemwiii  did  tha  TcudAl  liutiw,  tnid  nan,  in  the  eye  of  the  law,  iho  lenuit  o£ 
|b« lfie>  The  peieon  to  wliow  lue  liu  wua  ueUfni,  cnlleU  by  thu  lau-wriMrf  tlie 
CMfiW  9('«  »*«,  h^  the  lieiMsticiul  propL-ny  <if  tiie  limdt,  hqd  a  right  to  (ho 
fMmi,  and  a  right  to  call  upon  the  JcoRi-e  in  coiivi^y  ihi:  ustute  tu  him,  utd 
to  dafcnd  it  aeninst  iUangem.  Thi*  rigbt  at  first  dcptuulud  on  tlie  comcience 
«f  the  UmfTfe'  -.  if  he  withheld  tho  protiLs  fr^m  the  cestui/  que  tut,  or  rutusetl  to 
WHVcy  Hu!  ealate  iu  he  directed,  tbo  ctgtitif  yuc  use  VM  without  remedy.  To 
wlktM  lhi«  grievance,  the  nrit  of  siUi|icErin  wa*  deviccd,  or  ratlter  adopted 
fiMm  the  coiaBiUH-liiur  cuurts,  by  Uit^  uiurt  uF  chuiccry,  to  oblige  the  feofiba 
t^lMeud  ia  Qotirt,  and  diadote  hin  trust,  aad  thi>a  th«  court  compelled  him  to 
MMute  il.  That  luu  wfve  cetitbliBhi^. --They  vera  not  coniidered  as  issuing 
«at  <£,  m  MMeawl  to  th«  land,  tu  a  wnt,  a  coadilioo,  or  a  right  of  conuuon: 
tmt  as  •  trust  rqMsed  in  the  iVotiie,  thnt  h<>  «hoit]d  dixjKMie  of  the  iitndi,  at 
tba  divcrction  uT  tJi«  cmtuy  qtit  vk,  prrinit  him  to  recrivu  the  renu,  aad,  ia 
«U  athur  rtntpMUi  ">  'lavu  the  buauticii^  lu-opurly  of  thu  lauds.  Yd  an  linn, 
thwuh  corwitUiTwl  to  hv  m.'ttliif!'  iMuing  oiil  of,  or  uauexed  t«  the  Iitud,  wai 
ifMUidufwd  to  b«  coJIatvral  to  it,  or  ratJiiir  ae  collutcrid  to  tha  poiM(«iiioa  of  the 
ftoffwa  iu  it,  aad  of  thoiie  dounir^  that  yaimimoa  iuid«r  thi>ui.  Ueuce  the 
4iM«acir,  abator,  or  intruder  of  tlie  teo&e,  or  the  teuaiit  in  dower,  or  by  the 
foorUfy  oCa  feotfev.  or  the  lord  uitt^niig  uyoo  the  posaoctioa  hy  escltent,  were 
nnt  seised  to  an  use,  thou^-li  the  e»tatei  in  t^«ir  hand;  w^tq  subject  to  rcntaf. 
WmiDonfi  and  coodilion*.  TUvy  wore  cansidflred  B£  coniiog  in  by  a  parainuunt 
%»A  vstroiiuaus  title  i  or,  a*  it  ia  called  in  the  laiF,  ia  tim  fost,  ip  coiitiAdii- 
Ipictwn  tVorn  th>»u  who,  claintinff  under  the  fttoffce,  Riu«  ^d  to  h«  i<j  Iheptr. 
TluM,  b«tw«krn  tJiu  fuo&e  and  nettu^  got  me,  there  wa^  a  conlidcnc't  in  the 
penoii  owl  privity  in  eatatd.  (S«c  Cnndloigli's  cUEe,  i  Qap.  I'ln,  oiid  ilu^^ess 
aiul  Whuutir,  1  Qk.  193.)  But  this  was  only  between  tJio  ftiollto  at\A^6ttlia/ 
MM  **t.  To  all  aUwr  jMirtoiw  the  leo^tbe  ^-a  as  much  iho  hvI  owocr  of  the 
we,  as  if  he  did  not  hold  it  to  the  use  of  another.  He  jporTprmed  thd  ^i^^ 
I '  iaAm  i  hi*  vife  w«>  antitl^d  t<>  dow«r^  4i«  iQlant  hair  va^  \a  wtu-dUiip  to  the 
\ari  i  and,  upon  hi*  aUainder,  the  cttAte  wac  forlei^ed.  7'o  renu-ily  ihrso  if»- 
conveniendcs,  the  gtaiuu-  of  a;  U.S.  wAspiuse*!,  hy  whldi  tlii^  pus^eislou  ira* 
divastiid,  AOt  of  tlic  piirBotiit  seised  t«  tho  »fe,  and  ti^iuferred  to  the  ccstiiifs  que 
§ue.  For,  by  that  statuU:,  it  is  enacted,  that,  "  ivhi^n  any  person  shi^  be 
"  leioed  of  any  land*  to  the  use.  cnnlidence,  or  tru>t  of  any  oUicf  pcreon  or 
"  iperaoos,  by  reason  of  any  bar^a,  sole,  feoffment,  fine,  recovery,  contract, 
"  agreement,  will,  or  othei^isc :  then,  and  in  every  such  cu<io.  the  pcri>an£ 
"  having  the  use,  confidence,  or  Umt,  should  from  thcumtfurih  be  dcem^ 
f*  Bad  adjudged  in  lawful  trsifiin,  eetnte,  aud  posiesKiun  of  aud  in  the  lands,  hi 
"  .(lie  saam  <juality.  inaiuit^r,  and  iijrm,  m^  tlu^y  huJ  before  in  the  mc." 

l\I.  Thsce  aeenu  to  be  little  douht,  that  the  intention  of  tlic  legislature,  in 
MMing  this  act,  waa  \ttlerly  to  annihilate  the  existence  of  u^s,  considered  an 
ttttiDCt  fcom  the  fwascEumi.  But  they  have  been  preserved  under  the  appd- 
J^on  of  Tjtusxe.  The  courts  hesitated  much  before  they  allowed  them  under 
ithja  aew  name.  On  the  one  hand,  it  had  clearly  been  the  intent  of  the  legis- 
JOIure  to  destray  them,  while  they  unKiniied  uses  at  the  common  luw ;  on  the 
.attwr  hand,  motives  of  equity,  or  rather  of  compassion,  and  tlie  general  bent 
of  the  nation,  pleaded  strongly  in  their  favour.  Tile  latter  prevailed.  Thi)s 
(to  use  the  expression  of  lord  Hard wicke,  i  Atk.  591),  a  statute,  made  upon 
.peat  consideration,  and  introduced  in  a  solemn  and  pompous  manner,  has  had 
.BO  other  effect  than  to  add,  at  most,  three  words  to  a  conveyance.  Besides 
■Ihia,— one  of  tlie  chief  inconveniencies  produced  by  trusts,  was,  the  secret 
.method  tliey  aflbrded  for  the  transfer  of  property. — The  st^tutt.-  intended  to 
ranore  the  notoriety  of  Uie  old  common-law  conveyances.  So  fur  &o(m 
■eSecting  it,  the  existance  and  transfer  of  fiduciary,  or  trust  estates  has  con- 
tviuad.  Secret  nwdflB  of  tTBDa&rrii^  the  poGsesaionitaelf  have  been  discovered. 

and 
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and  hare  totally  superseded  tliat  notorious  and  public  oiode  of  ttnnrfirfiiig 
pr(M)ert7,  fdnch  the  common  law  required,  and  the  statute  intended  to  restore; 
And  many  modificatioDs  or  limitations  of  real  property  have  been  introduced  m 
consequence  of  the  statute  of  uses,  which  the  common  law  did  not  adaiit.  An 
attempt  will  be  made  to  give  the  reader  a  succmet  view  of  these  points,  hy 
some  observations :  First,  on  ^ttc  nature  of  the  estates  of  the  ieofiee  and  the 
cesiuy  que  use,  since  the  statute  of  uses:  Secondly,  on  the  liraitatioBS  and 
modifications  of  landed  property  unknown  to  the  common  law,  whieh  have 
been  introduced  under  tlie  statute  of  uses:  Thirdly,  on  the  mode  by  which  omn 
veyances  to  uses  operate :  Fourthly,  on  the  doctrine  of  powers  deriving  their 
eiect  from  tliC  statute  of  uses :  Fifthly,  on  uses  not  executed  by  the  statute* 
It  is  to  be  premised,  that  what  is  here  said  of  a  feofiee  to  utes>  is  equally  lo  be 
understood  of  a  releasee,  conusee,  or  recoveror,  who  stands  seised  to  uses. 

IV.   As     TO    THE   ESTATES   OF   THE   FBOPEE   AITD   THE   CESTUT  QUE    USB; 

— the  statute  unites  the  possession  to  the  use,  so  that  the  very  instant  tke 
use  is  raised,  the  possession  is  joined  to  it;  and  the  use  and  the  po«ei* 
sion  are  ther^eupon  immediately  consolidated,  and  become  convertible  terms. 
TIius,  had  all  uses  been  vested  either  in  possession  or  in  right,  no  estate 
or  mterest  of  any  kind  could  have  been  lefl  in  tiie  feoffee.  But,  uses  sne 
frequently  limited  in  contingency,  to  serve  which,  as  they  come  in  esscy  it  le 
necessar}'  that  there  should  be  a  seisin  somewhere.  When  this  case  was  first  con* 
sidcred  by  the  lawyers,  it  was  found  difficult  to  discover  any  mode  of  reasontng, 
consistent  with  the  S3r6tem  generally  received  on  the  doctrine  of  uses,  by  whidk 
that  seisin  could  be  supposed  to  exist  any  idtere ;  or  what  the  precise  nature  of 
it  was.  This  was  the  great  difficulty  in  Chudleigh's  case.  There,  the  following, 
case  was  put:  Suppose  a  feoffment  is  made  to  the  use  of  A.  during  his  life, 
remainder  to  the  use  of  his  sons  successively  in  tail,  and,  for  want  of  sudi  issue, 
to  the  use  of  i?.  in  fee;  is  there  any,  and  what  seisin,  to  serve  the  uses  lisutetl 
to  the  sons  of  A.  ? — In  whom,  does  that  seisin  exist  ?*->and  how  does  it  operate? 
Upon  this  point  the  judges  seem,  by  the  accounts  which  have  come  to  us  ef 
that  case,  particularly  sir  Edward  Coke's  and  lord  chief  justice  Pepfaam's,  te 
have  held  very  difierent  opinions.  All  agreed,  that,  to  the  execution  of  an  use 
imder  the  statute,  it  was  indispensably  necessary,  that  there  should  be  a  penon 
seised  to  the  use ;  an  use  in  possession,  reversion,  or  remainder ;  and  a  cestuy 

3ue  use  in  esse.  From  these  positions,  some  of  the  judges  in  that  case  inferred, 
lat  the  whole  use  was  executed  in  A.  and  B.  in  a  manner  that  left  nothing  of 
the  ancient  seisin  in  the  feoffees ;  and  that  the  contingent  use,  when  it  came 
in  esse,  was  executed  out  of  the  first  livery,  and  the  original  estate  of  the 
feoffees.  Others  held,  that  an  actual  estate  in  remainder  was  vested  in  the 
feoffees,  to  ^erve  the  contingent  uses  as  they  arose.  But  both  these  systems 
were  foimd  to  be  open  to  unanswerable  objections.  For,  with  respect  to  the 
first,  one  of  the  requisites  indispensably  necessary  to  the  execution  of  an  us% 
under  the  statute,  is,  that  there  must  be  a  person  seised  to  the  use,  at  the  time 
of  the  execution  of  it.  Now,  if  the  whole  original  seisin  was  divested  out  of 
tlie  feoffees,  there  would  not,  when  the  son  of  A,  was  bom,  be  any  person  seised 
to  his  use ; — or,  in  other  words,  there  could  be  no  seisin  to  that  use.  This, 
would  make  the  estates  limited  to  the  sons  of  A.  and  all  other  contingent  re* 
mainders,  void  in  their  creation,  for  want  of  a  seisin  to  feed  them,  when  thej 
come  in  esse, — With  respect  to  the  latter  system, — it  is  to  be  observed,  dMrt^ 
under  the  limitations  upon  which  the  case  arose,  A.  took  an  estate  for  life  in 
possession,  and  B.  took  an  estate  in  remainder  in  fee;— and  that  previously  to 
the  birth  of  A*8,  children,  there  was  no  use  vested  in  any  person,  which  sepa- 
rated tho^e  two  estates.  Those  uses,  therefore,  were  eommonsarate  to  the 
whole  fee,  and  admitted  no  opening  for  any  intermediate  vested  use.  Besides, 
the  feofibr  neither  limited,  nor  intended  to  limit,  any  such  intermediate  use  to 
the  feoffees.    Thus,  on  the  one  hand,  the  objection  to  the  supposition,  that 

nothing 
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■urtliiog  of  the  old  seiiin  rctncuned  iu  the  feoffees,  on  the  olber,  tlie  objection 
lo  the  stippoaitian,  that  nny  use  or  legal  estate  remaiaed  in  them,  made  it  diffi- 
cult lo  conceive  what  cciKte  or  seiiin  could  be  in  them,  to  serva  tlie  conUngcat 
ON-  To  clear  t4>  tlii*  difficulty  it  was  obicrved,  that  the  possession  wa«  not 
executed  by  the  slututc,  but  in  the  manner,  and  to  the  extent,  in  which  tbe 
MM  woi  limited.  Now,  in  the  case  we  have  mentioned,  the  use  was  limilfid, 
and  conti'quunlly  the  iioiiBesaion  executed,  lo  A.  during  hie  Utt!,  remaioder 
to  B.  in  ice.  but  ituliject  to  the  possiliilUif  of  A.'w  having  sons,  and  their 
becoming  entitled  to  the  use,  and  coDscquently  to  the  possession,  for  an 
Catate  or  estates  in  tail.  Thus,  during  ,thc  suspense  of  the  contingent  use,  th« 
feoffees  hnd  a  possibility  of  pouuMion,  untouched  and  unaffected  by  the 
natute,  jis  ihers  was  no  use  in  ease  to  which  it  could  be  executed.  The 
moment  the  iwc  cnmc  in  esse,  the  feof&es  would  be  wititled  at  common  law  to 


the  poKsi'otinn,  to  tile  u»e,  or,  as  we  should  now  call  it,  in  trust  for  the  ceUau 
atur  tar ;  but  bv  the  operation  of  the  statute,  the  poRsesstoa  is  instantaneouily 
diveited  Ixoni  tlie  feoffees,  and  executed  in  the  cestug  que  uie.     Thus,  by  sup* 

King  a  possibility  of  seisin,  but  no  actuaJ  seisin  or  use  to  remaio  in  the 
Sees  during  the  suspense  of  the  contingent  use,  a  sufhcicnt  seisin  is  provided 
to  serve  the  contingent  iwe  when  it  comw  in  tune,  without  interfering  with,  or 
breaking  in  upon,  tiic  legal  fee.  This  intricate  subject  has  been  elaboraldy 
discuHcd  by  mr.  Sandr.rs.  in  his  Es-tau  ok  Use*  and  Tnute;  hy  mr.  Sugdeo  iu 
kit  I'ractkal  TrmtUe  afPmvtrs ;  and  by  mr-  Howe  in  his  Scintilitt  Juris.  A 
Aott,  but  mnatcrly  view  of  it,  is  also  given  by  Lord  Chief  Baron  Gilhertt  n  kit 
Law  tif  Uki  and  Tmttt.  An  attempt  to  explain  it,  may  be  found,  in  the  note 
la  page  3qt,  of  the  sinth  edition  of  mr.  Fearnc's  E?say  on  Contingent 
Remainders. 

V.  With  ropect  to  llie  limitations   asd  wooiFicATtovs  op  landed 

MtOPEKTY,    UNKNDWM    TO     TBB  COUMOM   LAW,   WHICH   HAVE   BEKN   IMTBO- 

BOGEP  UNDER  THE  STATUTE  OF  USES;  the  principal  of  these  are  known  by 
the  general  appellation  of  springing  or  secondary  uses.     No  estate  could  be 

iiniited  upon  c,r  after  ii  fi:e,  tlioii-h  it  were  a  base  or  a  quylitiod  I'l-o  ;  nor  could 
a  fee  or  esUte  of  fveelidlj  be  made  to  cea^v  iis  lo  one  person,  mul  to  vest  in 
another,  by  any  common-law  conveyance.  But,  there  are  instances  where, 
eren  by  the  common  law,  these  secondary  estates  seem  to  have  been  allowed, 
when  limited,  or  rather  when  declared,  by  way  of  use.  See  Jenk.  Cent.  8, 
case  53.  After  the  statute  of  uses,  the  judges  seem  to  have  long  hesitated 
whether  they  should  receive  them.  In  Chudleigh's  case  it  was  strongly  con- 
tended, that  it  would  be  wrong  to  make  "  any  estate  of  freehold  and  inheri- 
*'  tance  lawfully  vested,  to  cease  as  to  one,  and  to  vest  in  others  against  the  rule 
"  of  law,  and  uiat  no  estates  should  be  raised  by  way  of  use  but  those  which 
■"  could  be  raised  by  livery  of  seisin  at  the  common  law."  The  courts,  how- 
ever, admitted  them.  After  they  were  admitted,  it  was  found  necessary  to 
circumscribe  them  within  certain  bounds;  because,  when  an  estate  in  fee 
simple  is  first  limited,  there  is  no  method  by  which  the  first  taker  can  bar  or 
destroy  the  secondary  estate,  as  it  is  not  affected  either  by  a  fine  or  common 
recovery.  It  is  now  settled,  that  when  an  estate  in  fee  simple  is  limited,  a  sub- 
sequent ct^tate  may  be  limited  upon  it,  if  (he  event  upon  which  it  is  to  lake 
place  be  such,  that  if  it  do  happen,  it  must  ncces£arily  happen  within  the  com- 
pus  of  one  or  more  life  or  lives  in  being,  and  21  years  and  some  months  over. 
It  was  long  before  the  courts  agreed  upon  this  period.  In  Bucbworth  and 
Thirkell,  1  Collect.  Jurid.  332,  lord  Mansfield  mentioned  ttiat  it  was  not  settled 
till  his  time.  It  is  observed  in  note  5,  to  p.  3o.a.  "  tliat  tliis  period  was  not 
"  arbitrarily  prescribed  by  our  courts  of  justice  with  respect  to  the  limitation 
"  of  personal  estates,  but  wisely  and  reasonably  adopted  in  analogy  to  the  cases 
"  of  freehold  and  inheritance,  which  cannot  be  limited  by  way  of  remainder, 
"  so  as  to  postpone  a  complete  bar  of  the  entail,  by  fine  or  recovery,  for  a 
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"  larger  space."     The  same  analogy  has  been  observed  with  respect  to  these 
secondary  fees,  when  limited  upon  an  estate  in  fee  simple.     But  the  reason 
which  induced  the  courts  to  adopt  this  analogy,  with  respect  to  these  estates 
when  limited  upon  an  estate  in  fee  simple,  does  not  hold  when  they  are  limited 
upon  or  after  an  estate  in  tail ;  because,  when  they  are  limited  upon  or  aflcr  an 
estate  in  tail,  the  tenant  in  tail,  by  sufierins;  a  common  recovery  before  the 
event  takes  place,  bars  or  defeats  the  secondary  estate,  and  acquires  the  fee 
simple  absolutely  discharged  from  it.     See  Page  v.  Haywood,  2  Salk.  570. 
Goodiar  v.  Clarke.   1  Sid.  102.     1  Lev.  35.    Hence,  if  the  secondary  estates 
we  are  speaking  of,  are  limited  upon  or  after  an  estate  in  tail,  they  may  be 
limited  generally,  without  restraining  or  confining  the  event  or  contingency 
upon  which  they  are  to  take  place,  to  any  period.   Thus,  if  an  estate  be  limited 
to  A.  and  his  heirs ;  and  if  ^.  (a  person  in  esse)  dies,  without  leaving  any  child 
of  his  body  living  at  the  time  of  his  decease ;  or,  leaving  one  or  more  such 
child  or  children,  if  such  child  or  all  such  children  shall  die  before  any  of  them 
attain  the  age  of  21  years,  then  to  C  and  his  heirs;  here,  the  limitation  to  C.  is 
limited  after  a  previous  limitation  in  fee  simple ;  and  it  is  a  good  limitation, 
because  the  event  upon  which  it  is  to  take  place,  must,  if  it  do  take  place, 
necessarilv  take  place  within  the  period  of  a  life  in  being,  and  2 1  years  and  a 
few  months.     But,  if  the  estate  were  limited  to  A.  and  his  heirs ;  and  after  the 
decease  of  5.  and  a  total  failure  of  heirs  or  heirs  male  of  the  body  of  B.  to  C. 
and  his  heirs ;  here>  as  the  secondary  use  is  limited  after  a  previous  limitation 
in  fee  simple,  and  the  event,  on  which  the  fee  limited  to  C.  is  to  take  place, 
is  not  such  as  must  necessarily  happen  within  the  period  we  are  speaking  of^ 
(for  B.  may  have  issue,  and  that  issue  not  fail  till  many  years  after  the  expira- 
tion of  21  years  after  J5.*s  decease),  the  limitation  to  C,  and  his  heirs  is  void. 
On  the  other  hand,  if  the  estates  were  limited  to  A,  for  life,  then  to  trustees 
and  their  heirs  during  his  life,  for  preserving  contingent  remainders ;  then  to 
i4.*s  first  and  other  sons  successivelv  in  tail  male ;  with  several  remainders  over; 
with  a  proviso,  that  if  2?.  dies,  and  there  should  be  a  total  failure  of  heirs  or 
heirs  male  of  his  body,  the  uses  limited  to  A.  and  his  sons,  and  the  remainders 
over,  should  determine,  and  tlie  lands  remriin  and  go  over  to  C  and  his  heirs ; 
here,  the  h'mitation  to  C  and  his  heirs  is  limited  so  as  to  depend  on  previous 
limitations  for  life,  or  in  tail ;  and  the  event,  upon  which  it  is  so  to  take  effect, 
may  possibly  not  happen  till  after  a  period  of  one  or  more  life  or  lives  in  being, 
and  21  years.     But  so  far  as  it  is  limited  on  an  event  which  nuiy  happen  during 
the  continuance  either  of  one  or  more  life  or  lives  in  being,  it  is  within  the 
boundi;  we  have  mentioned ;  and  so  far  as  it  is  limited  upon  an  event  which  may 
happen  during  the  continuance  of  the  estate  of  the  tenants  in  tail,  or  after 
them,  the  first  tenant  in  tail  in  possession  by  suffering  a  recovery,  before  the 
cfvent  happens,  may  bar  the  limitations  over,  and  thereby  acquire  an  estate 
in  fee  simple ;  and  therefore  the  limitation  over  to  C.  and  nis  heirs,  is  good. 

It  sometimes  happens,  that,  between  the  estate  of  the  tenant  for  life,  and  the 
remainders  in  tail,  to  his  issue,  a  term  for  years  is  limited  to  trustees,  in  trust  to 
raise  sums  of  money,  for  portions  for  children,  or  for  other  purposes.— As  a 
term  for  years,  thus  interposed,  precedes  the  estates  tail,  it  is  not  subject  to  the 
operation  of  a  rjcovery  suffered  by  any  tenant  in  tail  under  them.  Now,  it 
may  be  considered,  that  the  trusts  of  such  a  term  are  subject  to  the  same 
observation.  In  declaring  trusts  of  money  to  be  raised  under  such  a  term,  it 
is,  [therefore,  advisable  not  to  protract  the  vesting  of  the  money  beyond  the 
boundary,  prescribed  by  the  law  for  the  suspense  of  personal  estate.  See 
lord  Southampton  v.  marnuis  of  Hertford,  2  Ves.  and  Beames  54.  Tlius,  where 
it  is  intended  to  limit  lands  to  the  Issue  male  of  the  marriage,  in  strict  settle- 
ment, and  to  provide  portions  for  daughters,  on  the  failure  of  the  issue  male,  it 
is  advisable  to  limit,  for  that  purpose,  a  term  for  years  in  remainders  imme- 
diately expectant  on  the  failure  of  the  issue  male  entitled  or  inheritable  under 
the  IhnitatioDs.    In  this  case,  the  portions  may  be  properly  directed  to  be 
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raised,  in  the  event  of  there  being  a  general  failure  of  issue  male  of  the  marriaec; 
ior,  at  (lie  term  is  subject  to  llie  recovery  of  aoj  precediitg  tenant  tn  tail,  toe 
tniitts  of  il  will  be  eijuatly  subject  to  his  recovery.  But,  if  the  portions  sre 
pravided  under  a  tenn  preceding  the  estates  tail,  ludi  a  trust  would  exceed  the 
boundary  prescribed  by  law  for  such  trusts,  and  would,  on  that  account,  be 
roid.  In  such  a  ca^c,  therefore,  the  portions  of  the  daughters  »hou]d  be  made 
raiseabic  on  the  event  of  tliere  betne  no  eon  of  the  lUDrriage,  who  should  attain 
the  age  of  o  i  years,  or,  who  should  die  under  that  age,  leaving  i«fuc  male  of  his 
body,  living  at  the  time  of  his  decease,  or  borD  in  due  time  alter. 

VI.  With  respect  to  the  mode,  rr  which  cosveyawces  to  U8«s  opr- 
SAtB. — It  is  to  be  observed,  that  to  raise  an  use  under  the  statute,  the  possea- 
■ion  or  seisin  to  serve  the  use  mutt  be  in  some  person  diatioct  from  the  cettuif 
fue  me;  as  the  statute  re<juires  that  the  person  seised  to  the  use,  and  the  per- 
son to  whom  the  use  is  hraited,  should  be  different  persons ;  so  that,  if  the 
possession  is  conveyed,  and  the  use  limited  to  the  same  person,  at  least  if  the 
use  is  limited  in  fee  simple,  that  is  not  an  use  executed  by  the  statute,  but 
the  party  is  in  by  Uie  common  law.  For  the  statute  of  uses  mentiom  those 
coses  only,  where  "  any  person  or  persons  stand  seised  to  the  use  of  any  other 
"  person  or  persons."  Ihus,  in  the  case  of  Jenkins  v.  Young,  Cro.  Car.  131. 
34^,  lands  were  given  to  two,  k^benduin  to  the  use  of  ihem  and  the  heirs  of 
their  two  bodies :  It  was  argued,  that  the  estate  out  of  which  the  use  should 
rise,  was  but  for  their  Hven,  and  that  therefore,  on  the  death  of  the  cesium  que 
vie,  the  use  limited  upon  their  estate  was  determined  :  but  the  court  held,  tnat, 
where  an  estate  is  limited  to  one,  and  the  use  to  a  stranger,  the  use  should  not 
be  more  than  the  estate,  out  of  which  it  was  derived ;  but  that,  when  the 
limitation  is  to  two,  habendum  to  the  use  of  them  and  the  heirs  of  their  bodies, 
it  was  no  limitation  of  the  use,  nor  was  the  use  to  be  executed  by  the  statute. 
60  in  Gilb.  Rep.  p.  17,  it  is  expressly  saii,  that  if  a  fine  be  levied  to  a  man  and 
his  heirs,  to  the  use  of  him  ana  his  heirs,  he  shall  take  by  the  common  Ian,  and 
not  by  way  of  use.    And  ace  Dyer  186,  and  Ant.  as.  b.  and  Bac.  Uses,  ed.  1785, 

f.  (53.'  Cimi.  .Tiy.  Skin.  -loi).  On  this  proiind.  it  h;is  been  contended,  that,  if 
iiuU  arc  coiivivcd  to  ,1.  and  his  hcirp,  10  such  usi^s  as  .■/.  shall  appoint ;  and, 
in  default  of  appointment,  to  the  use  of  himself,  his  heirs  and  assigns, — the 

Sower  of  appomtment  is  void ;  but  that,— if  lands  are  conveyed  to  B.  and  his 
eirs,  to  such  uses  as  A,  shall  appoint,  and,  in  default  of  appointment,  to  the  use 
o{A.  his  heirs  and  assigns, — the  power  of  appointment  is  good. 

In  all  limitations  of  uses  now,  the  possession  or  seisin  on  which  the  use  is 
declared,  must  either  remain  in  the  party,  or  be  transferred  to  some  third  per- 
son. This  is  the  meaning  of  those  passages  in  tlie  books,  where  it  is  said,  that 
uses  are  raised  eillier  by  transmutation  nf  the  possession,  or  wUhoiU  such 
irammulation.  A  bargMn  and  sale,  and  a  covenant  to  stand  seised,  operate 
on  the  possession  of  the  bargainor  or  covenantor,  A  feofihient,  fine,  and  com- 
mon recovery,  operate  on  the  possession  of  the  feoffee,  conusee,  or  recowror. 
A  lease  and  release  has  a  mixt  operation ;  the  lease  having  the  operation  of,  and 
being  in  fact,  a  bargain  and  sale  under  the  statute,  and  the  estate  of  the 
releasee  being  extended  or  enlarged  to  an  estate  of  inheritance  by  the  operatiim 
of  the  release  at  the  common  law. 

VI.  I.  For  with  respect  to  a  bargain  and  sale,  and  a  covenant  to  stand  seised ;  a 
gain  and  sale  is  considered  as  a  real  contract,  ivliereby  tlie  bargainor  for  some 
pecuniary  consideration  bargains  and  sells,  and  contracts  to  convey  the  lands  to 
the  bargainee.  A  covenant  to  stand  seised  to  uses,  is  where  a  man  covenants  to 
stand  seised  of  them  to  the  use  of  his  wife,  his  child,  or  kinsman.  But  it  is 
to  be  observed,  that  the  words  bargain  and  sell,  are  not  appropriated  to  tlie 
former,  nor  the  words  covenant  to  stand  seised,  appropriated  to  the  latter  of 
these  conveyances.  If  a  person  for  a  pecuniary  consideration  covenants  to 
stand  seised  to  the  use  of  ttie  purchaser^  it  is  a  bargain  and  sale,  and  if  ianUed, 
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is  valid  and  effectual,  as  a  bargain  and  sale  under  the  statute  of  uses,  to  convey 
the  estate  to  the  purchaser.  In  the  same  manner,  if  a  person  for  natural  lov6 
and  affection  bargains  and  sells  his  lands  to  the  use  of  his  wife,  it  is  a  covenant 
to  stand  seised,  and  as  such  without  enrollment,  vests  the  estate  in  the  wife^ 
.40.b.  2  Inst.  672.  1  Leo.  35.  i  Vent.  137.  1  Mod.  175.  2  Lev.  10. 
the  case  of  a  bargain  and  sale,  the  bargainor  stands  seised  to  the  use  of  the 
bargainee ;  in  the  case  of  a  covenant  to  stand  seised,  the  covenantor  stands 
seised  to  the  use  of  the  parties  intended  to  be  benefited.  In  both,  the  pos- 
session or  seisin  remains  in  the  party ;  and  the  statute  draws  it  from  them,  and 
executes  it  in  the  cestiti/s  que  use* 

VI.  2.  With  respect  to  ajeqffmentf^ne,  and  cammon  recovery ;  the  transfer  or 
transmutation  of  the  possession  from  the  feoffor,  conusor,  and  recoveree  to  the 
feoffee,  conusee,  or  recoveror,  is  effected  solely  by  the  operation  of  these  con- 
Teyances  or  assurances  at  the  common  law ;  and  if  the  use  is  declared  to  the 
feoffee,  conusee,  or  recoveror,  in  fee  simple,  the  conveyance  is  completed  at 
the  common  law,  in  the  same  manner  as  if  the  statute  of  uses  had  never  passed. 
It  is  only  when  the  use  is  declared  to  a  third  person,  that  the  statute  has  any 
operation ;  and  then,  by  the  operation  of  the  statute,  the  possession  previously 
transferred  or  transmuted  to  the  feoffee,  conusee,  or  recoveror,  by  the  opera- 
tion of  the  feoffment,  fine,  and  common  recovery^  at  the  common  law,  is  di- 
Tested  from  the  feoffee,  conusee,  or  recoveror,  and  vested  in  the  cestuyi  que  use 
by  the  statute. 

As  to  the  conveyance  by  lease  and  release :  The  form  of  that  conveyance  is 
originally  derived  to  us  from  the  common  law,  and  it  is  necessary  to  distinguish 
in  what  respect  it  operates  as  a  common-law  conveyance,  and  in  what  it  ope- 
rates under  the  statute  of  uses.  At  the  common  law,  where  the  usual  mode  of 
conveyance  was  by  feoffment  with  livery  of  seisin,  if  there  was  a  tenant  in 
possession,  so  that  livery  could  not  be  made,  the  reversion  was  granted,  and 
the  tenant  attorned  to  the  reversioner.  As  by  this  mode  the  reversion  or 
remainder  of  an  estate  might  be  conveyed  without  livery,  when  it  depended  oa 
an  estate  previously  existing,  it  was  natural  to  proceed  one  step  farther,  and  to 
create  a  particular  estate  for  the  express  and  sole  purpose  of  conveying  the 
reversion  ;  and  then,  by  a  surrender  or  release,  either  of  the  particular  estate 
to  the  reversioner,  or  of  the  reversion  to  the  particular  tenant,  the  whole  fee 
vested  in  the  surrenderee  or  releasee.  It  was  afterwards  observed,  that  there 
was  no  necessity  to  grant  the  reversion  to  a  stranger ;  and  that  if  a  particular 
estate  was  made  to  the  person  to  whom  it  was  proposed  to  convey  the  fee, 
the  reversion  might  be  immediately  released  to  hun ;  which  release,  operating 
by  way  of  enlargement,  would  give  the  releasee  the  fee.  In  all  these  cases, 
toe  particular  estate  was  only  an  estate  for  years ;  for  at  the  common  law,  the 
teremony  of  livery  of  seisin  is  as  necessary  to  create  an  estate  of  freehold, 
as  it  is  to  create  an  estate  of  inheritance.  Still  an  actual  entry  would  be 
necessary  on  the  part  of  the  particular  tenant ;  for,  without  actual  possession, 
the  lessee  is  not  capable  of  a  release,  operating  by  way  of  enlargement.  But 
this  necessity  of  entry  for  the  purpose  of  obtaining  the  possession,  was  super- 
seded, or  made  unnecessary,  by  tne  statute  of  uses :  for,  by  that  statute,  the 
possession  was  immediately  transferred  to  the  cestuy  que  use ;  so  that  a  bargainee 
under  that  statute  is  as  much  in  possession,  and  as  capable  of  a  release  before 
or  without  entry,  as  a  lessee  is  at  the  common  law  after  entry.  All,  therefore, 
that  remained  to  be  done,  to  avoid,  on  the  one  hand,  the  necessity  of  livery  of 
seisin  from  the  grantor,  and,  on  the  other,  the  necessity  of  an  actual  entry  on 
the  part  of  the  grantee,  was,  that  the  particular  estate  (which,  for  the  reasons 
above  mentioned,  should  be  an  estate  for  years)  should  be  so  framed,  as  to  be 
a  bargain  and  sale  within  the  statute.  Originally  it  was  made  in  such  a 
manner  as  to  be  both  a  lease  at  the  common  law,  and  a  bargain  and  sale  under 
the  statute.  But  as  it  is  held,  that  where  conveyances  may  operate  both  by 
the  common  law  and  statute,  they  shall  be  considered  to  operate  by  the  com- 
tnon  law,  unless  the  intention  of  the  parties  appears  to  thcf  contrary,  it  became 
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ihe  practice  to  insert  amoisg  tlie  operative  words,  the  words  bargain  and  tale, 
(in  fact,  it  is  mure  acc-uralc  to  insert  no  other  operative  H(,rds},  and  to 
«xpreu  iliat  the  burguin  atid  sale  or  lease  i$  made  to  the  intent  fliid  purpose, 
tfiai  thereby,  and  by  ilie  Btntute  of  uses,  the  lessee  may  be  capable  of  a  rcrease. 
The  bargain  and  lale.  therefore,  or  the  lensc  for  a  year,  a^  it  is  genentUy 
called,  opcraitMi,  and  the  bargainee  is  in  the  possetsion,  by  the  siatute.     The 


relctiKC  ©iieraleB  by  cnlnrging  tlie  cstat«  or  possession  of  ihe  bargainee  to  a  fee : 
thiN  is  at  the  commnn  law,  and  if  the  use  be  declared  to  the  relee 


■impio,  it  contiruix  an  rst^te  at  the  common  law ;  but  if  llio  use  k  declared  t« 
a  Inird  p<.T«on,  llie  xtatiite  again  intGrreties,  and  annexes  or  trautfen  the 
nof  session  nf  tlivrcleiivte  [o  the  use  of  the  person  to  nhom  tlie  use  is  declared. 
Jt  has  bcrn  naid,  thut  the  possession  of  ihe  bargainee,  under  the  lease,  is  not  so 
properly  raergt-d  in,  as  enlarged  by  the  relciwe :  but,  in  nil  events,  it  does  not, 
lifter  the  release,  exist  distinct  from  tlie  estate  poMcd  Ity  the  release.  As  the 
operation  of  a  tease  and  release  depends  upon  tlie  lease,  or  bargain  and  sale, 
tne  grantor  tnu»t  be  a  person  cap^le,  at  law,  of  being  seized  to  an  use,  oiher- 
«i»c  the  release  trill  be  void  for  want  of  possession  in  the  releasee.  By  some 
very  n-rpectiiblu  authorities  il  has  been  said  that  a  corporation  cannot  be 
wiicd  to  an  use.  Pop.  73.  i  Co.  Rep.  lay.  a.  Bacon  Stat,  of  Uses  357. 
Ko.  102.  538.  Jcuk.  Cent.  195.  2  Vez.  339.  Gilb.  Uses  5.  170.  385. 
Shep.  Toueha.  508,  A  contrary  doctrine,  so  far  as  relates  to  the  conveyances 
of  corporations  by  burguin  and  sale,  seems  to  be  laid  down  in  sir  Tho.  Hol- 
land T-  Bonis.  1  Leo.  183.  a  Leo.  121.  3  Leo.  17,,.  And  see  13  H.  7. 
fol.  9,  pi.  5.  To  avoid  doubt  upon  tliis  subject,  it  seems  advisable  that 
eorporaiiona  should  convey  by  feofiment,  or  by  a  lease  and  release,  with  an 
actual  t-ntiy  by  the  lessee,  previous  to  the  release ;  afler  which  tlie  release  will 
pnM  the  reversion.  It  may  eJbo  be  observed,  thnt,  in  exchanges,  if  one  of  the 
parties  die  before  the  exctiange  is  executed  by  entry,  Die  exchange  is 
void.  Ant.  50.  b.  But  if  the  excliurige  be  made  by  lease  and  release,  this 
inconvenience  is  prevented,  as  the  statute  executes  the  possession  without 
entry,  and  all  incidents  annexed  to  an  exchange,  at  common  law,  will  be  pre- 
Rprvci!.— T5y  a  tenijiorary  Irish  statute  of  1)  Goo.  11.  ch.  3.  ^.  G,  the  recital  of 
n  lefise  for  a  year  in  a  release,  is  made,  in  all  cases,  sutficiunt  evidence  of  it. 
By  the  1  Geo.  IIL  c.  3,  that  statute  was  made  perpetual,  and  profert  of  the 
release  declared  sufKcicnt  in  pleading. 

Vn.  Tlie  next  consideration  is,  upon  the  doctrine  of  powers  deriving 
THEIR  EFFECT   FROM   THE  STATUTE  OP  USES;  but  the  nature  of  thes 


requires,  that  what  is  said  on  this  head  should  be  confined  to  some  general 
bservationa  upon  the  mode,  by  which  such  powers  operate  ;  and  the  relation, 
■hich  the  deeds  by  which  they  are  executed,  bear  to  the  deeds,  by  which  they 


VIL  1.  An  to  the  mode  in  which  they  ojierale. — All  powers  of  this  kind  are,  in 
fact,  powers  of  revocation  and  appointment :  indeed,  every  declaration  of  an 
use  may,  in  some  respect,  be  considered  as  an  appointment  of  the  use  or  usei 
to  which  tlic  feoffee  is  to  stand  seised:  but  the  word  appointment  is  generally 
applied  to  those  cases,  where,  either  the  power  of  appointment  is  first  reserrea, 
or  given,  with  a  subsequent  limitation  of  uses,  to  take  place  until,  and  in  default 
of  the  appointment;  or,  where  the  uses  are  first  limited,  and  a  power  is  after- 
wards given  to  some  person  to  limit  «ther  usee.  As  ^e  uses  limited  under 
powers  cannot  operate,  but  by  the  postponing,  abridging,  or  defeating  the  prior 
uses,  it  is  usual  in  some  cases,  to  precede  the  power  of  appointment  by  a  power 
of  revocation.  But  this  is  immaterial.  The  powers  of  leasing,  jointuring, 
charging,  selling,  and  exchangmg,  usually  inserted  in  marriage  settlements, 
are  powers  of  revocation  and  appointment.  All  of  them  postpone,  abridge,  or 
def!:at,  in  a  greater  or  less  degree,  tlfe  previous  uses  and  estates,  and  appoint 
new  uses  in  their  stead.  As  «oon  as  the  uses  created  by  them  spring  up,  they 
draw  to  them  theesuteofthefaofiee:  and  tiie  igtatute  executes  the  pouesiion. 
'  But, 
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But,  it  must  be  observed,  that  these  powers  do  not  operate  as  a  conveyance 
of  the  possession  of  the  estate,  but  as  a  limitation  of  the  use.     Hence,  if  a 
person,  having  a  power  of  appointment,   appoints  the  estate  to  JA.  and  his 
heirs,  to  the  use  ot  B.  and  his  heirs,  the  use  is  executed  in  A.  and  his  hcirs^ 
and  B.  takes  only  an  equitable  fee.    Thus,  suppose  a  marriage  settlement 
framed  in  the  usual  manner,  and  with  the  usual  power  of  selling  and  ex* 
changing  reserved  to  the  feoffees ;  in  these  cases,  it  is  sometimes  expressed, 
that  it  shall  be  lawful  for  the  feoffees  to  grant,  bargain,  sell,  and  convey.    But, 
whatever  are  the  words  made  use  of,  they  can  only  operate  as  a  limitation  of 
the  use ;  and  the  vendee  will  take  the  legal  estate.    If  the  feoffees  make  a 
conveyance  by  lease  and  release,  there  is  no  doubt  but  it  will  be  efiTcctual ;  it 
will  operate,  however,  as  an  appointment;   the  releasee  will  take  the  legal 
estate,  and  if  the  release  is  made  to  uses,  the  intended  ccstuys  que  use  will  have 
only  equitable  estates.     To  explain  this  more  fully,  it  is  to  be  observed,  that, 
those  uses  which  are  not  vested  either  in  possession  or  right,  immediately  oa 
the  execution  of  the  deed,  are  termed  future  uses,  and  are  said  to  arise,  eithec 
by  the  act  of  God,  or  the  act  of  the  party.     Mr.  Booth  in  his  planted  opinion, 
at  the  end  of  Mr.  Hilly ard's  edition  of  Sheppard's  Touchstone,  gives  an  ex- 
planation of  this  distinction,  which,  if  his  expressions  are  understood  in  the 
sense,  in  which  it  is  evident  he  intended  using  them,  will  be  found  perspicuous 
and  exact.     "  It  is  wholly  immaterial,"  he  says,  "  how,  or  by  what  means,  the 
*^  future  use  comes  iVi  esse,  whether  by  means  of  some  event  provided  for,  in 
«<  case  it  happened,  in  the  creation  of  the  uses,  which  event  may  be  called  the 
act  of  God ;  or,  by  means  of  some  work  performed  by  any  certain  person, 
for  which  provision  was  likewise  made,  in  the  creation  of  the  uses,  which 
**  may  be  called  the  act  of  man.    In  either  case,  the  statute  operates  the  same 
"  way;  for  the  instant  the  future  use  comes  in  esse,  either  by  the  act  of  God, 
'<  or  by  the  act  of  man,  the  statute  executes  the  possession  to  the  use,  and 
<<  the  cestuy  que  use  is  deemed  to  have  the  same  estate  in  the  lands  as  is 
**  marked  out  m  the  use,  by  the  deed  that  created  it.    When  the  use  arisei 
**  from  an  event  provided  for  by  the  deed,  it  is  called  a  future,  a  contingent^ 
*^  an  executory  use ;  when  it  arises  from  the  act  of  some  agent  or  persoxr 
^  nominated  in  the  deed,  it  is  called,  a  use  arising  from  the  execution  of  a 
**  power.     In  truth,  both  are  future  or  contingent  uses,  till  the  act  it  done; 
'*  and  afterwards  they  are,  by  the  operation  of  the  statute,  actual  estates. 
^*  But  till  done,  they  are  in  suspense,  tne  one  depending  on  tlie  will  of  Heaven 
"  whether  the  event  shall  happen  or  not,  the  other  on  me  will  of  man.    Whilst 
"  these  last  are  in  suspense,  they  are  called  powers."     According  to  this  ex- 
planation, the  uses  raised  by  limitations  to  first  and  other  sons,  or  to  such  first- 
or  only  son  who  shall  attain  twenty-one,  or  to  the  survivor  of  A.  and  B,  or  to 
the  right  heirs  of  /.  S. — a  person  then  in  existence, — or  to  C  if  A.  dies  in  the 
life-time  o£ B.  &c.  Sec.  are  all  uses  arising  by  the  act  of  God;  as  they  are 
events,  designated  by  the  original  deed,  but  which,  though  designated  by  the 
party,  depend  for  their  effect,  on  the  will  of  Providence.     On  the  other  hand, 
where  there  are  limitations  to  such  uses  as  A.  shall  appoint,  or  to  such  of  the 
children  of  A.y  as  A.  shall  appoint ;  or,  where  a  power  is  given  to  A.  to  jointure, 
to  charge  with  portions,  to  mortgage,  to  lease,  to  sell,  or  to  exchange; — in  all 
these  cases,  the  persons,  and  the  estates  and  interests  are  to  be  desisnated  by 
the  party.     He  designates  the  persons,  the  children,  the  mortgagee,  tne  lessee, 
the  vendee,  and  exchangee.     These,  therefore,  are  said  to  arise  by  the  act 
of  the  party.    From  this  explanation  it  is  evident,  that,  there  is  no  material 
difference,  in  the  quality  of  the  uses;  the  difference  is.  in  the  act,  which  pro- 
duces them.    In  the  latter  case,  the  party  has  the  power  of  raising  them,  and  it 
is  in  that  sense,  that  the  word  power  is  used  in  this  place.     Now,  if  an  estate 
is  conveyed  to  A.  and  his  heirs,  to  the  use  of  B,  for  Life,  remainder  to  his  first 
and  other  sons,  successively,  in  tail  male;  upon  the  birth  of  the  first  son,  the 
possession  i$  executed  in  him  by  the  statute*    Suppose  the  estate  were  con- 
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TCyed  to  A.  and  his  lictri,  to  the  use  of  B.  for  life,  rematiulcr  to  such  nut 
C'^nfnilly,  or  to  auch  son  of  B.  as  A'  shall  appoint,  and  B.  appoints  to  the 
uac  ofhia  first  son.  Iinmediutely  upon  the  appointment,  the  use  is  executed 
in  the  «on.  Then  how  does  this  appointment  operate!'  Clearly  not  as  a  coo- 
Tcywicc.  For  B.  had  only  a  Ufc  estate,  and  cuiifie<(ueDt)y  could  uot  convey 
•n  nAatc-tait,  to  his  own  soa;  it  operates  therefore  as  a  deeignatioo  of  the 
person  to  take  the  uBC  ;  B*s.  right  to  make  tliis  designation  is  termed  a  power 
of  ap))(iiiitnient,  the  exercise  ofit  is  termi'd  an  appointment,  the  person  taking 
under  it  is  termed  the  appointee.  Tiiis  may  lie  made  more  clear,  by  coosider- 
ing  how  it  would  have  stood  on  a  limitation  of  uses  at  common  law,  before  the 
■tatutc  of  uses.  Till  that  statute,  a  conveyance  to  A.  and  his  heirs,  to  the 
use  of  B.  for  life,  witli  remahider  to  such  uses,  or  to  such  of  his  sons,  as  he 
^outd  appoint,  wiis  tantamount  to  what  now  is  a  conveyance  unto  and  to  the 
ti«c  of  A.  and  his  heirs,  in  trust  for  £.  for  life,  remainder  iu  trust  for  such 
penKins,  or  for  such  of  his  sons,  as  he  shall  appoint.  When,  at  common  law, 
lax  appi>intni<'nt  was  made,  to  the  use  of  the  first  son,  the  trustee  stood  seised  at 
eomniun  law,  to  the  use,  or,  as  we  should  now  call  it,  in  trust,  for  that  first  son ; 
be  llicroupon  became  the  cestui/  que  Iruit.  Since  the  statute  has  executed  the 
we,  where  the  sou  takes  under  an  appointment  of  this  nature,  the  use  ii  exe- 
cuted in  him,  and  he  is  the  cestuy  que  use.  Thus,  at  the  common  law,  an  ^p- 
Siintincnt  operated  to  substitute  one  catiu/  que  trwit  in  the  room  of  another, 
ince  the  statute,  an  appointment  operates  to  substitute  one  cetiug  qve  utf  in 
liiK  room  of  another.  Ine  conclusion  Is,  that,  wherever  a  party,  having  a  legal 
ectate,  conveys  it  to  a  person  and  his  heirs,  to  such  uses  ns  that  person  or 
any  other  person  shall  appoint,  and  an  appointment  is  made,  it  operates  not  as 
■  conveyance  of  the  land,  but  us  an  appointment  of  the  use,  and  consequently 
Ihc  appointee  takes  the  use  or  legal  estate.  Therefore,  as  has  been  observed 
before,  if  a  person  having  a  power  of  appointment,  appoints  to  A.  and  his  heini> 
to  the  use  ofB.  and  his  heirs,  the  legal  estate,  is  in  A-  In  the  same  maoneTr 
if  a  person  having  a  power  of  selling  nnd  exchanging,  conveys  the  estate  to  A- 
and  nis  heirs,  to  the  use  of/f.  and  hig  heirs,  the  legal  u^iate  is  equally  in  A.  by 
the  exercise  of  tlic  power. 

VII.  12,  As  to  tlie  relation,  tuhich  deed*,  by  tuhich  power)  are  executed,  hear  to  the 
deeds,  by  which  the  pototrs  were  created. — It  is  gcnei'ally  true,  that  the  use 
created  under  the  power  takes  effect  in  the  same  manner,  as  if,  in  the  deed 
containing  the  power,  it  had  beon  inserted  instead  of  the  power:  thus,  suppose 
in  estate  conveyed  to  the  use  of  A.  for  life,  remainder  to  such  uses  as  B.  should 
•ppoint,  and  in  deiault  of  appointment,  to  the  use  of  B.  and  his  heirs:  B-  ap- 
pomts  the  estate  to  C.  for  life ;  remainder  to  his  first  and  other  sons  in  tail  male. 
After  this  appointment  is  made,  it  is  the  same  as  if  the  estate  had  been  origiitally 
limited  to  the  useof  <4.  for  life,  remainder  to  Uie  use  ofC  for  life;  remaioderto 
C's.  first  and  other  sons  in  tail  male ;  remainder  to  B,  and  hig  heirs.  So,  if  the 
estate  is  limited  to  A,  for  life;  remainder  to  the  use  of  his  first  and  other  sou  in 
tail  male,  with  power  to  ^4.  to  appoint  a  rent  charge  to  his  wife,  with  usual  remedies 
Mid  atermofyearsforsecuringthesame,  and  to  charge  the  estate  with  portions, 
•nd  to  create  a  term  of  years  for  securing  the  same,  and  he  exercises  these  powers; 
it  is  the  same,  as  if,  in  the  original  settlement,  the  estate  had  been  limited  to 
the  use  of  A.  for  life,  remainder  to  the  use  and  intent  that  the  wife  might  re- 
ceive her  jointure  and  distrain,  and  enter  upon  and  take  possession  of  the  estatei 
in  case  the  same  should  be  in  arrear;  and,  subject  thereto,  to  the  use  l^ 
trustees  for  a  term  of  years  for  further  securing  the  rent  charge ;  remainder  to 
the  use  that  the  lands  in  question  may  be  charged  with  portions,  and  subject 
thereto,  to  the  use  of  trustees  for  a  term  of  years  for  raising  the  portions; 
remainder  to  A's.  first  aud  other  sons  successively  in  tail  male.  The  relation 
therefore  which  the  deed  by  which  the  power  of  appointment  is  executed,  haa 
t^  the  deed  by  which  the  power  is  created,  holds  so  far  as  the  use  thus  ap- 
pointed deriTct  iiM  effect  Iiom,  M)d  ia  lerred  bjr  or  out  vf,  ibe  origiml  wiin  of 
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the  Gonusee,  recoveror,  feoffee,  or  releasee;  and  as  it  precedes  and  takes  place 
of  all  the  uses  limited  subsequent  or  subject  to  the  power.  In  this  sense  it 
clearly  has  a  relation  to  the  deed  by  which  it  is  raised*  But  it  has  no  other 
relation  in  point  of  time.  In  the  case  of  the  duke  of  Marlborough  v.  lord 
Godolphin,  2  Vez.  61,  lord  Sunderland  left  the  interest  of  30,000/.  to  his  wife 
for  her  life,  and  the  principal,  afler  her  decease,  to  such  of  her  children  as  she 
should  by  deed  or  will  appoint  By  her  will  she  appointed  3,000 1.  to  mr* 
Spencer  and  1,5001.  to  lady  Morpeth,  who  both  died  in  her  life-time.  It 
was  contended,  that  the  appointment  related  back  to  the  time  of  lord  Sun- 
derland's will,  which  relation  would  over-reach  the  death  of  the  two  parties, 
who  were  alive  at  the  time  of  the  death  of  the  testator,  lord  Sunderland ; 
and  then  it  would  be  considered  as  vesting  in  them  in  their  lives.  But  lord 
Hardwicke  denied  this.  He  admitted  that  an  use  taking  effect  by  virtue 
of  an  execution  of  a  power,  wai  taken  under  the  authority  of  that  power,  but 
not  from  the  time  of  its  creation ;  and  he  exemplifies  this  distinction  by  ap- 
pointments of  uses ;  in  which  case,  says  his  lordship,  if  a  feoffinent  is  executed 
to  such  uses  as  the  feoffor  shall  appomt  by  will ;  when  the  will  is  made,  it  it 
clear  the  appointee  is  in  by  the  feoffment,  but  has  nothing  from  the  time  of  the 
execution  of  the  feoffment,  so  as  to  vest  the  estate  in  him ;  and  he  thereupoa 
decreed  these  legacies  to  have  lapsed  by  the  death  of  the  legatees  in  the  fife- 
time  of  the  testator.  This  shews  how  much  it  is  necessary  to  qualify  the  gene- 
ral expressions  above  alluded  to.  It  also  reconciles  them  with  a  known 
circumstance  attending  powers  of  this  nature,  with  which  it  is  otherwise  difficult 
to  reconcile  them,  viz.  that  by  an  execution  of  a  general  power,  a^person  may 
limit  estates  which  he  could  not  limit  by  the  deed  in  which  the  power  is  con- 
tained. By  a  general  power  of  appointment  is  understood  that  kind  of  power, 
which  enables  the  party  to  appoint  the  estate  to  any  persons  he  thinks  proper; 
and,  in  this  sense,  it  is  opposed  to  a  qualified  or  particular  power,  which  enables 
the  f>arty  to  appoint  to  or  amon^  particular  objects  only ;  as  a  power  of  ap- 

Sointing  to  his  children,  or  the  chilaren  of  any  oUier  person.  The  former,  has 
een  termed  a  Power  of  Ownership, — the  latter,  a  Power  of  Selection.  A^ 
general  power  of  appointment  has  no  tendency  to  a  perpetuity,  as  from  its 
▼ery  nature,  it  enables  the  party  to  vest  the  wnole  fee  in  himself,  or  in  any 
other  person,  and  to  liberate  the  estate  entirely,  from  every  species  of  limita- 
tion, inconsistent  with  that  fee.  In  fact  therefore  giving  a  person  such  a 
power,  is  nearly  the  same  as  giving  him  the  absolute  fee.  The  only  difference 
IS,  that  it  enables  him  to  do,  through  the  medium  of  a  seisin  previously  created, 
that  which,  if  the  fee  had  been  actually  limited  to  him,  he  might  do  by  a 
conveyance  of  the  land  itself;  so  that  in  both  cases  his  power  of  alienation  is 
of  the  same  extent.  But,  in  the  case  of  a  particular  or  qualified  power,  where 
the  objects  are  limited,  the  case  is  entirely  different.  The  limitation  of  the 
objects  takes  the  land  out  of  commerce,  and  of  course  has  a  tendency  to  that 
perpetuity,  which  the  English  law  of  real  property  does  not  admit.  The  con- 
sequence therefore  is,  and  by  a  series  of  cases  it  now  appears  to  be  settled, 
that  where  the  power  is  general,  estates  for  life,  with  remainders  over,  io 
their  issue  in  strict  settlement,  may  be  limited  under  them  to  persons  not  in 
esse  at  the  time  of  the  execution  of  the  original  deed,  in  the  same  manner,  and 
to  the  same  extent,  as  if,  instead  of  being  derived  out  of  the  seisin  of  the  feoffees 
of  the  onginal  deed,  and  in  that  point  of  view,  as  making  a  part  of  that  deed, 
the  uses  and  estates  so  limited  were  created  by  an  original,  substantive,  inde- 
pendent, and  integral  conveyance.  On  the  other  hand,  in  die  case  of  a  par- 
ticular or  qualified  power,  that  is,  where  the  objects  are  qualified,  as  a  power 
of  appointing  to  the  children  of  the  party  himself,  though  perhaps  it  may 
enable  him  to  appoint  life  estates,  to  children  unborn  at  the  date  or  the  de^ 
creating  the  power;  yet,  if  it  enables  him  to  appoint  life  estates  to  those 
children,  it  certainly  does  not  authorize  him  to  extend  the  appointment  to 
the  children  of  these  children;  so  as  to  make  them  take  by  purchase,  nor  to 
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•  K(>nM»iBdwcaMQfaw9l,ilkiaUbe  u  tbedcMboftlKpafty.  I|! 
ivr,  ia  a  deed  cxerciwf  aodl  pafticalar  ponr  itf  npiMibBrtrt,  tbcn  » 
M  iHnKMjxia  for  life  tn  a  (Mman  oalton  at  ibe  date  at  (be  dua  creating  the  power, 
wttli  t-tLjii.ili'n  urer  la  kii  ataM  b  itriet  aealeauni,  tbew  naaBidien  mer  wiS 
bafuiJ.aj^d  «iflD4rtbebd|Hdtbou(faaaookbaraoatfaeUlaiwitigda;.  Inlbe 
Cva  uf  a  wiil  k  i*  diffianit.  Iftbe  ffin  k  born  in  ibe  partjr'i  rrfr,  be  ti  capable  of  a 
findtatUn  tu  htimtif  Tor  life,  wilfa  ranairulen  over  tu  hia  loiu  in  etrict  KaknenC 
'  In  caws  of  lliti  iiatart-,  ihtre  11  ai>otl>cr  mamial  dictinctioa  between  deedi 
•od  wtlb.  In  il«vdi,  tMJifiicaJ  exprrwtooi  arc,  in  tome  caaet,  ab»(xla(d7  nfr- 
<taij',  M  Uui  UwT  canoDt  ba  ai^ pliad  by  otbcre,  however  forcible  or  dear; 
la  odkn-  ciBca  ihrynnve  a  dvtcrmutc  Nnsc  appropriated  to  tbem  by  law,  ia 
wUdi,  and  in  no  other,  the  law  pemit*  them  to  be  o(»utrued.  In  wilk  then 
,  ■  a  greater  letJlude  of  eoontruclJoa :  tecbnical  expreauana  arc  never  neccHary, 
«lld  Of  CT1  Mpreiaion  \a  cunstraed  in  the  aenw,  tn  which  the  testator  ^pean 
M  hiiva  dMiipacd  to  D»e  it,  w  that,  when  bis  intention  ii  once  discovered, 
.«h«h«-  Im  hhb  technical  language  or  not.  and  if  be  uses  it,  whether  he  osea 
it  in  D  pmpor  or  an  impfopcr  sencei  bis  will  is  coiutracd  lolely  with  a  view  to 
nhat  uprienrt  to  be  bin  obviou*  nteaning,  and  not  aecnrding  to  the  r^d  or 
lodiiiitiu  Impitrl  nf  liiit  irxprcwlonf.  Another  ruli;  in  the  construction  iflwiBi^ 
whiirh  )•  ailiti:tti:<)  in  a  mucti  greater  latitude  than  it  is  In  the  comtructlon  ctf 
llci-i]-,  i>.  iIj:i1,  ii!ii  II  ri  I'-.i.lIit'b  ([[luT^il  intiTil  iippiurs,  (!ic  Cfiiirt,   in  order  to 
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Now,  in  the  casiB,  ot'uliich  we  are  speaking,  whfre  thu  limitations  a 
■tnii'd  to  import  a  lifi^  eslatc  to  an  unborn  son,  and  successive  estates  tail  by 
purcliuc  to  the  Hona  of  that  son,  there,  m  a  dec(l,  the  latter  limitations  suspend 
the  ioheritancc  from  vesting  beyond  the  period  alloweit  for  its  suspension  by 
the  rules  of  law,  and  arc  therefore  void.  But,  in  tl^c  case  of  wills,  the  law 
will  not  conatme  these  exjirfssions  thus  rigidly.  I'rom  tlie  manifest  tenor  of 
the  devises  wenre  ipeaking  of,  it  must  appear  to  be  the  intention  of  tlie  party, 
that,  ull  the  iiiuc,  (nmle  or  female,  as  the  case  may  happen)  should  take  the 
cttutc.  'Jilts  is  hiH  geuerni  intention :  besides  this,  he  appears  to  intend,  that, 
they  aliould  take  the  estate  in  that  manner,  which,  if  allowed,  must  necessarily 
f(ivo  estates  by  purchase  to  the  nons  of  the  unborn  son.  This  is  his  particular 
intention ;  hut  it  cannot  bo  effectuated,  being  contrary  to  law.  To  allow  it 
tliereforc  would  subvert  liin  general  intention.  The  court  therefore,  to  give 
el!ect,  lu)  far  as  the  law  admits,  to  the  testator's  will,  sacrifices  the  particular  to 
the  general  intent;  and  conformably  to  this  piinciple,  as  the  general  intent 
can  only  be  answered,  by  giving  an  estate  tail  to  tne  unborn  son,  the  court 
will  construe  the  devise  to  import  an  estate  tail  to  him.  This  construction,  by 
making  tlie  sons  of  the  unborn  son  take  by  descent,  sacrifices  the  testator's 
intent  that  they  thnuld  take  by  purchase ;  but  by  letting  in  all  the  issue,  preserves 
his  geiicrnl  intent,  that  oil  the  issue  ahould  take — see  Doe  d.  Blandford,  &  ux.  Sc 
Uyniock  v.  Applin,  4  Term  Itep.  83.  Iluraberston  v.  Ilumbersion,  1  PcereWi'- 
liains  ■<iyi  i  Chupmun  v.  Browne,  3  Burr.  1C34;  Nlcholl  v.  Nicholl,  s  Black.  Rep. 
11511;  I'iltv.  Jaeksoii,  J  Uro.  Ch.  Cases,  51 ;  and  Kobinson  v.HarilcasiIe,  2  Term 
Rep.  941.    To  this  point  the  ultimate  decree  in  Uie  great  case  of  Ilnpkuis  v. 
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Hopkins  is  very  important.  As  the  points  in  that  case  involve  loine  of  the 
most  interesting  doctrines  of  the  law  of  uses,  and  the  printed  account  of  thcBL 
is  to  be  found  only  in  separate  and  detached  cases^  taken  by  different  reporters^ 
and  in  different  stages  of  the  cause,  and  as  no  account  iUs  yet  appeared  m  print 
of  the  final  decree,  it  was  thought  the  following  succinct  account  of  the  whole 
cause  would  be  acceptable  to  the  reader,  and  would  not  be  considered  as  mil- 
placed  in  the  present  Note. — The  case  was,  that  Mr.  Hopkins  by  his  will  de« 
vised  his  estates  to  the  use  of  trustees  and  their  heirs,  in  trust  for  Samuel 
Hopkins,  ( the  son  of  John  Hopkins  the  cousin  and  heir  at  law  of  the  testator,) 
for  tiis  life ;  remainder  to  his  first  and  other  sons  successively  in  tail  male;  and. 
for  want  of  such  issue,  '^  in  case  his  said  cousin  John  Hopkins  should  have 
any  other  son  or  sons  of  his  body  lawfully  begotten,  then  in  trust  for  all 
and  every  of  such  other  son  and  sons  respectively  and  successively,  for  their 
respective  lives ;  with  the  like  remainders  to  their  several  sons,  successively 
"  ana  respectively,  as  are  thereinbefore  limited  to  the  issue  male  of  the  said 
**  Samuel  Hopkins,  son  of  the  said  John  Hopkins ;  and  for  default  of  such 
<<  issue,  then  m  trust  for  the  first  and  every  other  son  of  tlie  body  of  Sarah, 
**  the  eldest  daughter  of  his  said  cousin  John  Hopkins,  lawfully  to  be  be- 
**  eotten,  successively  and  according  to  priority  of  birth,  for  their  respective 
**  uves ;  with  remainders  to  the  heirs  male  of  the  body  of  evenr  such  son, 
**  respectively  and  successively,  the  elder  and  the  heirs  male  of  his  body  to 
*'  take  before  the  younger  and  the  heirs  male  of  his  body  issuing ;  and  for  want 
''  of  such  issue,  then  in  trust  for  the  first  and  every  other  son  of  the  body  of  Mary, 
**  the  second  daughter  of  his  said  cousin  John  Hopkins,  lawfldly  to  be  begotten, 
*^  successively  and  respectively,  according  to  priority  of  birth,  for  their 
**  respective  lives ;  with  remainders  to  the  heirs  male  of  the  bodies  of  eveir 
**  sucn  son,  respectively  and  successively,  the  elder  and  the  heird  male  of  his 
**  body  to  take  before  the  younger  and  the  heirs  male  of  his  body  issuing; 
**  and  for  want  of  such  issue,  then  in  trust  for  the  first  and  every  other  son  (^ 
**  the  body  of  Elizabeth,  the  third  daughter  of  his  said  cousin  John  Hopkins, 
**  lawfully  to  be  begotten,  successively  and  respectively,  according  to  priority 
**  of  birth,  for  their  respective  lives ;  with  the  like  remamders  to  the  heirs  male 
^  of  the  body  of  every  such  son,  respectively  and  successively,  the  elder  and 
^'  the  heirs  male  of  his  body  to  take  before  the  younger  and  the  heirs  male 
**  of  his  body  issuing;  and  for  want  of  such  issue,  then  in  trust  for  the  first 
and  every  other  son  of  the  body  of  Hannah,  the  youngest  daughter  of  his 
said  cousin  John  Hopkins,  lawfully  to  be  begotten,  successively  and  re- 
spectively, according  to  priority  of  birth,  for  their  respective  lives ;  with 
the  like  remainders  to  the  heirs  male  of  the  body  of  every  such  son  re- 
spectively and  successively,  the  elder  and  the  heirs  male  of  his  body  to 
take  before  the  younger  and  the  heirs  male  of  his  body  issuing ;  and  for 
want  of  such  issue,  and  in  case  his  said  cousin  John  Hopkins  should  have 
any  other  daughter  or  daughters  lawfully  begotten,  then  in  trust  for  the 
first  and  every  other  son  of  every  such  other  daughter,  respectively  and 
successively,  according  to  priority  of  birth,  for  their  respective  and  suc- 
cessive lives ;  with  the  like  remainders  to  their  several  and  respective  heirs 
male  successively,  the  elder  and  the  heirs  male  of  his  body  to  take  before 
the  younger  and  the  heirs  male  of  his  body  issuing ;  and  in  default  of  such 
issue,  then  in  trust  for  the  first  and  every  other  son  of  his  cousin  Hannah 
Dare,  the  then  wife  of  Francis  Dare,  and  daughter  of  his  uncle  Samuel 
Hopkins,  deceased,  lawfully  begotten  or  to  be  begotten,  successively  and 
respectively,  according  to  priority  of  birth,  for  their  respective  lives;  with 
the  like  remainders  to  the  heirs  male  of  the  body  of  every  such  son  re- 
spectively and  successively,  the  elder  and  the  heirs  male  of  the  body  of  eveiv 
such  son  respectively  to  take  before  the  younger  and  the  heirs  nude  of  his 
body  issuing ;  and  for  want  of  such  issue,  then  in  trust  for  James  Bennett, 

the  only  son  of  his  cousin  Sarah  AUawaji  then  t(ie  wife  of  William  Alloway, 
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''  aad  another  daughter  of  his  said  uncle  Samuel  Hopkins  deceased,  bv 
**  Mr.  Bennett,  her  fornter  husband,  for  his  the  said  James  Bennett's  life ;  wiib 
"  remaiader  to  hia  first  and  everv  other  flon,  lawfully  to  be  begotten,  siicces- 
"  aively  according  to  priority  of  birth,  and  the  heirs  male  of  every  such  sod 
"  respectively  and  auccessively,  the  elder  and  the  heirs  male  ofhis  body  to  take 
"  belore  the  youneer  and  the  heirs  tnale  of  his  body  issuing;  and  in  default 
"  of  such  iKsue,  then  in  trust  for  his  own  right  heirs  for  ever :"  With  a  pro- 
vito,  that  whoever  slioiOd  come  to  liia  estate  should  take  his  Burnanie  ami 
CMt  of  anns ;  and  a  proviso,  disposing  of  the  tents  during  the  minorities  of 
the  devisees: — And,  after  giving  a  great  number  of  legacies,  he  gave  the  rest 
and  residue  of  his  personal  estate  to  his  executors,  in  trust  that  the  same  should 
be  by  tliem,  or  the  survivors  of  them,  with  all  convenient  speed  laid  out  in  the 
purcifinse  of  messuages,  lands,  and  tenements  of  inheritance  in  England,  to  be 
conveyed  to  the  executors  and  their  heirs,  upon  the  several  trusts  and  for  the 
same  purposes  as  were  thereby  declared  touching  tlie  estates  he  n-as  then 
srised  of,  and  which  he  had  devised.  And  the  testator  appointed  sir  Richard 
Hopkins,  John  Rudge,  and  James  Hopkins,  executors  of  tiis  will.  And  after 
his  decease  it  was  proved  by  sir  Richard  and  mr.  James  Hopkins.  Samuel 
Hopkins,  the  son  of  John  Hopkins,  the  testator's  cousin,  died  in  the  testa- 
ttfts  life.  After  the  testator's  death,  John  Hopkins  the  cousin  and  heir  of  the 
testator,  and  his  four  daughters,  the  said  Sarah,  Mary,  Elizabeth,  and  Hannah 
Hopkins,  and  also  Amey  Hopkins,  another  daughter  of  John  Hopkins,  the 
cousin,  horn  after  making  the  said  w-ill,  exhibited  a  bill  in  chancery  against 
sir  Richard  Hopkins,  John  Rudge,  and  James  Hopkins,  and  against  John 
Dare,  Francis  Dare,  and  Philip  Dare,  infants,  (^children  of  Hannah  Dare) 
and  also  againtit  the  said  James  Bennett:  stating  amongst  other  thines, 
the  will  of  mr.  Hopkins ;  and  praying  that  the  executors  might  account  for 
the  testator's  personal  estate,  and  the  rents  and  profits  of  his  real  estate,  and 
that  such  of  those  profits  as  did  not  pass  by  hifi  will,  together  with  the  legacy 
^en  to  John  Hopkins  the  cousin,  might  be  paid  to  him,  and  that  the 
residue  of  the  said  testator's  personal  estate,  after  payment  ofhis  debts,  lega- 
cies, and  funeral  expenses,  might  he  placed  out  in  proper  purchases,  nccordine 
to  the  directions  in  the  testator's  will;  and  in  tlic  mean  lime  be  improved 
at  interest.  In  Hilary  term  1732,  sir  Richard  Hopkins  and  James  Hopkins 
filed  across  bill  against  the  complainants,  to  have  the  trusts  of  the  will  carried 
iftto  execution,  and  for  an  account  of  the  real  and  personal  estate  of  the  tes- 
tator. On  the  a5th  October  1733,  by  a  decree  in  these  causes,  by  the  master 
cf  the  rolls,  it  was  declared  among  other  things,  that  the  plaintilf  John  Hopkins 
vai  entitled  to  the  rents  and  profits  of  the  testator's  real  estate  accrued  since 
hia  decease,  till  some  person  should  come  in  being,  that  should  be  entitled  to  an 
Mtate  for  life,  accordmg  to  the  limitations  in  the  said  will ;  and  that  he  was  in 
like  manner  entitled  to  the  surplus  produce  of  the  said  tesLitor's  personal  estate, 
after  payment  of  the  annual  sums  charged  thereon  by  the  said  testator's  will; 
and  that  the  residue  of  the  personal  estate  was  to  be  laid  yut  in  the  purclmse  of 
lands,  with  the  approbation  of  the  master,  and  settled  to  the  same  uses  and 
Upon  the  same  trusts  as  the  real  estates,  devised  by  the  said  testator's  will. 
Stood  settled ;  and  that  until  such  purchase  could  be  found  out,  the  personal 
ettate  should  be  put  out  at  interest  upon  government  or  ofher  securities,  with 
de  approba^on  of  the  master,  in  the  names  of  sir  Ricliard  Hopkins  and  James 
Hopkins,  upon  the  trusts  of  the  will,  and  tlie  surplus  rents  and  profits  of  the 
estates  devised  to  nr  Richard  Hopkins  and  James  Hopkins,  and  the  estates  to 
be  purchased  as  aforesaid,  and  also  tlie  sur^us  produce  of  the  said  personal 
estate,  until  such  purchase  was  made,  was  to  be  paid  to  John  Hopkins,  the  tes- 
tator^B  cousin,  tmtil  some  person  should  come  in  being,  that  should  be  entitled  to 
an  estate  for  life,  according  to  the  limitations  ofthe  testator's  will.  On  the  18th 
November  1734,  the  cause  came  before  lord  chancellor  Talbot  upon  an  appeal; 
add  the  decree  was  afllnaed^  widi  the  addition  that  the  woids  "  in  possession" 
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should  be  inserted  in  the  decree  in  two  places  next  after  the  clause  ^'  until 
««  some  person  should  come  in  being,  that  should  be  entitled  to  an  estate  for 
M  life." — The  report  of  this  cause  in  Cas.  in  £q.  temp.  Talbot  44,  reaches  this 
period  of  the  cause.  By  the  decrees  made  on  these  parts  of  it,  the  two  follow- 
ng  important  points  were  settled ;  that  during  the  sijuspensci  which,  by  the 
death  of  Samuel  Hopkins  in  the  testator's  life-time,  took  place  during  the  life 
of  John  until  he  had  another  son,  or  until,  by  his  decease  widiout  otter  issue, 
(if  that  event  had  happened,)  the  possibility  of  his  having  another  son  would 
kave  determined,  the  limitations  enured  as  executory  devises ;  and  that,  during 
Such  suspense,  the  rents  and  profits  of  the  real  estate  being  undisposed  of  by 
the  testator,  (his  disposition  or  them  having  effect  only  during  the  minorities  of 
the  persons  actually  entitled, }  belonged  to  the  heir  at  law. — Here  the  cause 
was  left  by  lord  Talbot's  decree. — ^In  June  1736,  John  Hopkins  had  a  second 
son  named  William,  who  died  in  the  following  December. — Upon  this,  the 
eldest  son  of  Hannah  Dare  having  attained  si,  and  being  the  first  tenant  for 
Ufe  in  esse,  brought  his  bill  to  have  a  settlement  made  by  &e  trustees,  in  which 
settlement  he  insisted  to  be  made  immediate  tenant  for  life. — In  this  stage  of 
the  business  it  was  argued,  that  the  estate  having  become  vested  in  the  second 
son  of  John  Hopkins  (the  testator's  cousin)  and  by  his  death  without  issue,  the 
suspense  of  there  being  a  future  child  of  John  Hopkins  being  asain  renewed^ 
the  ulterior  limitations  must  operate  as  contingent  remainders,  and  that  as  there 
was  no  estate  to  support  them,  they  were  absmutely  void,  and  the  heir  at  law  of 
course  eatitled  to  tne  estate.  In  answer  to  this,  it  was  contended,  that  the  sub* 
sequent  limitations  might  be  supported  as  so  many  distinct  executory  devises; 
but  that,  if  it  was  necessary  to  consider  them  as  contingent  remainders,  they 
were  good  in  their  original  creation,  and  supported  by  the  legal  fee  outstanding 
in  the  trustees.  These  points  came  before  lord  Hardwicke  in  1738,  and  his 
lordship  was  of  opinion,  that  the  preceding  freehold  being  once  vested,  the 
ulterior  devises  thereupon  operated  as  contingent  remainders ;  and  having  once 
become  such,  no  subsequent  event  could  make  them  enure  as  executory 
devises ;  so  that  they  were  thenceforth  to  be  considered  as  contingent  remam* 
ders ;  and  his  lordship  was  of  opinion,  that,  the  leeal  fee  in  the  trustees  was 
sufficient  to  support  uiem.  Mr.  Atkyns's  report  of  this  case,  1  voL  581,  tm* 
braces  this  stage  of  it.  After  this  there  is  no  printed  account  of  this  important 
case.  From  the  proceedings  of  the  cause,  it  appears,  that  John  Hopkins,  the 
cousin  of  the  testator,  died  without  issue  male,  and  without  having  hald  any  son 
except  Samuel  and  William. — Sarah  Hopkins  had  one  daughter,  who  died  an 
infant  and  unmarried ;  and  afterwards  Sarah  died. — Mary  had  a  son  and  s 
daughter,  who  both  died  without  issue ;  and  afterwards  Mary  herself  died.—, 
Elizabeth,  the  third  daughter,  intermarried  with  Benjamin  Send,  esquire,  by 
whom  she  had  issue  one  son,  named  Benjamin  Bond  Hopkins,  he  havinip  taksA 
upon  him  the  name  and  arms  of  Hopkins,  in  pursuance  of  the  directions  for  that 
purpose  contained  in  the  testator's  will.*-Hannah,  the  fourth  daughter,  inter- 
married with  William  Hallet,  esquire,  and  died,  leaving  one  only  diild,  named 
Hannah.  Amey,  the  youngest  daughter  of  John  Hopkins,  the  cousin,  died  anr 
infant,  and  without  issue.  John  Dare  also  died,  leaving  one  son,  also  namedf 
John  Dare;  and  Francis  Dare  also  died. — In  1772,  mr.  Benjamin  Bond  Hop- 
kins suffered  a  recovery  of  the  estates,  and  declared  the  use  to  himself  in  ree 
simple.  In  Michaelmas  term  in  the  same  year,  he  filed  a  supplemental  bill  in* 
chancery  against  the  trustees  of  the  real  ana  personal  estate  of  the  testator  Jdnt' 
Hopkins,  and  his  heirs  at  law  and  devisees  m  remainder,  and  prayed  thereby 
that  the  real  estates  might  be  conveyed  to  him  and  his  heirs.  On  the  8tfa  Jo^ 
1774,  the  cause  was  heard  before  lord  chancellor  Bathurst,  and  his  lordship 
thereupon  finally  ordered,  that  the  trustees  shoidd  convey  the  real  estates  tv 
Benjamin  Bond  Hopkins,  and  his  heirs,  or  as  he  should  aj^oint* — In  the  execu* 
tion  of  powers,  too  rigid  an  adherence  to  the  form  prescribed,  cannot  be 
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•houM  be  uud,  if  the  malerial  ctrcunaanixt  of  ibe  power  ore  pursued^  snd  the 
fUty  mpcan  U>  likve  hod  th«  aubjevt  of  hi*  powirr  in  caotnnpiuiion.  Bj  b 
Mrin  ofukoowledgcd  autJiorities  it  in  tdtW  beyaad  mil  doubt,  fint,  that,  W  S 
valid  eitadte  ofa  puwer,  a  n-fcrntcv  to  or  notice  o4'  that  power  i«  im4  iiiii'wij. 
if  il  •iifficienl]y  nppuara  that  the  party  iDtcnds  exeruisio^  it ;  Secondlv,  thai  it  ■ 
COtiHiicrL-d  ai  Miincicnt  evidence  of  ihe  purtj't  wtentioa  to  ncercite  the  power, 
iffaii  ioumliua  appears  to  be,  to  da  that  act,  wfaidi  hia  power  authorize;  him  I0 
d«,  but  which,  hiE  u  tint  authorkid  to  do,  without  rawrtiag  to  hia  power.  That, 
wlieri:  tonnut  for  life,  with  acvcni!  ri'Diaiudtn  over  io  atrict  settlement,  and  with 
a  general  (lowcr  uf  rcva(;uiiun  nnd  new  appoinlinent,  convcj's  to  a  purchaser  bj 
leue  and  relctue,  bargain  und  tnic,  nr  fconiucnl,  without  notieing  his  powrr,  >t 
it  a  valid,  but  n  Tery  iiiforaial  und  improper  i-xeculion  of  the  power;  for  the 
party  eannot  veil  the  fee  in  the  purchiiier  without  resortiiig  to  his  power,  it  la 
therefore  evident,  he  inlt-nda  exeruiHO^  iti  and  consequently  if  the  formalitiea 
pTMcribed  by  the  power  arc  punued,  it  will  be  coosidered  as  n  aabstantial  exe- 
cution of  the  power.  Still  it  ia  ueccesary  that  it  nhould  appear  to  be  the  iaten- 
tiou  of  ibe  portv  to  exercise  tlic  power :  and  tlK^refure.  generally  speaking,  it  ia 
n«ceasBry  he  should  mention  the  property  which  is  the  subject  of  the  powM^. 
See  nr  Edward  CIcrc'*  case,  G  Jlep-  1 7.  b.  1  a  Mod.  469.  Guy  r.  Dormer,  air 
TllO,  Baymood,  ayj.  Saa^  ».  Turton,  a  Roll.  Abr.  atig.  FitzwilUam's  case, 
Moore  6lil.  Kibbett  v.  Lee,  Hob.  31a.  FItzcernId  v.  lord  Fauconberge,  Fitx- 
fibbon  207— 315-  ToBiIIason  v.  Dlghton,  1  P.  W.  149,  Jenkins  v,  K^nithe, 
Hard.  395.  i  Lev.  150.  Campbell  v.  Leach,  Amb,  7+0,  Molton  v.  Hutcfaituon, 
I  Atk.  S.58,  and  ex  parte  George  Caswall,  ibid.  559.— In  all  cases,  however, 
vherc  tltvre  is  an  informal  execution  of  a  power,  it  operates  in  the  mode  in 
which  tlie  power  operates,  not  in  the  mode  in  which  the  deed,  the  form  of 
whidi  is  used,  would  operate.  If,  therefore,  a  person  havi[ig  a  power  of 
l^pointincat,  conveys  by  lease  and  release,  and  these  can  only  have  effect,  as 
an  execution  of  a  power,  the  conveyance  operalca  as  an  apjiointment,  and  not 
as  a  release;  and  of  course,  if  it  Is  a  release  to  A.  and  his  heu-s,  to  the  useof^. 
aitdliis  heirs,  Die  legal  estate  is  vested  in  A. 

In  the  exf-rciii'  uf  po\vi:rs,  conveyancers  have  introduced  two  precaution, 
which  are  often  proper,  but  certainly  sometimes  superabundant :  one  is,  to  make 
tlu>  party  exercising  the  power,  declare,  tliat  he  act^,  not  only  in  exercise  of 
tliat  particular  power,  but  in  exercise  of  every  other  power,  enabling  him  to  do 
the  act  ui  question:  tlie  other  is,  where  the  party  has  u  special  power  over 
land,  and  it  also  entitled  to  the  fee,  or  to  any  particular  estate  carved  out  of  it, 
be  is  made  not  only  to  exercise  his  power,  hut  also  to  convey  the  land  as  owner 
of  it.  Thus,  where  a  person  having  a  power  of  appointment,  intends  conveying 
bis  estate  to  a  purcliaser,  he  is  made  not  only  to  appoint  tlie  fee,  but  to  convey 
it  by  lease  and  release.  Sumetinics  tlie  appomtment  and  tlie  release  are 
blended  together ;  but  this  is  very  uiformal,  and  is  always  improper,  where  it  is 
not  the  intent  of  (be  deed  that  the  party  should  have  the  legal  estate.  It  may 
however  be  contended,  tliat  the  court  would  marshal  the  words,  so  as  to  give 
them  all  their  intended  effect;  as,  where  a  person  having  a  power,  is  made  to 
grant,  bargain,  sell,  alien,  release,  limit,  appoint,  and  confirm  the  lands  to  A. 
and  bis  heirs,  to  the  use  of  B.  and  his  heirs ;  it  may  be  contended,  that  the 
court  would  construe  the  words  Prant,  bargain,  sell,  alien,  release  and  c(mfirm,  aa 
referrtblc  to  A>  and  his  heirt,  and  the  words  limit  and  appoint  as  referrihle  to  B. 
and  his  heirs.  See  Cox  v.  Chamberlain,  4  Ves.  juo.  (131,  Roach  v.  Wadham, 
6  East.  289.  One  reason  for  making  the  party  in  these  cases  both  convey  and 
eppomt,  is,  that,  if  the  power  either  was  not  well  created,  or  is  become  sus- 
pended, and  he  has  himself  any  estate  in  the  land,  the  conveyance  will  operate 
on  his  estate. 

In  some  cases,  it  is  necessary  both  to  appoint  and  convey ;  as  where  an  estate 
is  limited  to  A.  for  life,  remainder  to  tucn  uses  as  he  shall  appoint ;  here  the 
appointment  would  operate  only  on  the  leveraion  expectant  on  the  life  esute: 

a  cDoveyance 
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a  conveyance  therefore  is  necessary  to  pass  the  life  estate.  This  observation 
may  serve  to  correct  a  mistake  which  is  sometimes  made  by  those  who  levy  fines^ 
with  a  view  to  enable  them  to  dispose  of  their  estates,  and  therefore  direct  the 
fine  to  operate  to  the  use  of  the  party  himself  during  his  life,  remainder  to  his 
wife  for  life,  remainder  to  such  uses  as  he  shall  appoint.  Here  the  appointment 
operates  only  on  the  reversion,  and  consequently,  to  pass  the  wife's  life  estate,  a 
new  fine  is  necessary.  To  prevent  this,  the  power  of  appointment,  in  these 
ceases,  should  precede  the  uses.  For  the  same  reason,  when  a  settlement  & 
executed  of  personal  estate,  which  it  is  intended  to  subject  to  the  appointment 
of  the  husband  and  wife,  or  either,  with  successive  life  estates  to  them  in 
default  of  appointment,  the  power  should  precede  the  trusts  conferring  these 
life  interests  on  them. 

It  may  be  observed,  tliat,  when  a  person  creates  a  power  of  appointment,  to 
enable  him  to  dispose  of  his  estate,  within  a  short  time  afler,  it  is  better  to 
vest  the  legal  estate  in  the  trustees,  by  conveying  it  unto  and  to  the  use  of  them, 
and  their  heirs,  upon  trust  to  convey  it  as  the  party  shall  appoint,  than  to  con* 
vey  it  to  the  trustees  and  their  heirs,  to  such  uses  as  the  party  shall  appoint*: 
for  powers  are  liable  to  be  suspended  and  extinguished  by  very  secret  acts ;  oC 
these,  from  their  nature,  purcnasers  must  oflen  be  ignorant.  In  these  cases, 
therefore,  they  often  rest,  in  some  measure  at  least,  on  the  honour  of  the  ven- 
dor ;  but,  when  the  legal  estate  is  vested  in  the  trustees,  a  conveyance  from  them 
will,  at  all  events,  give  the  purchasers  the  legal  estate. 

As  estates  created  by  powers,  and  estates  created  by  conveyances,  are 
after  their  creation  the  same,  the  terras  expressing  the  operation  of  appoint- 
ments and  conveyances,  are  very  often,  both  in  the  deeds  creating  the  powers, 
and  the  deeds  by  which  they  are  exercised,  confounded.  Something  of  this, 
was,  till  lately,  generally  discernible  in  the  best  drawn  marriage  settle- 
ments.  Thus,  in  the  power  of  leasing,  the  party  is  authorized  to  grant,  lease, 
or  d«:mise,  when,  in  fact,  he  can  neither  grant,  lease,  or  demise  tor  a  longer 
term  than  his  own  life;  the  power  therefore  does  not  authorize  him  to  grant,  ^ 
&c.  the  lands,  but  to  appoint  the  use  of  the  lands,  for  the  number  of  years  or- 
lives  in  question  :  the  expression  therefore  should  be,  to  limit  or  appoint  byway 
of  lease  or  demise.  So,  in  the  power  of  selling  and  exchanging,  it  is  often  saia, 
that  it  shall  be  lawful  for  the  trustees  to  grant,  bargain,  sell,  release,  and  con- 
firm the  lands ;  but,  in  the  strict  sense  of  these  words,  it  is  impossible  for  the 
trustees  to  grant,  bargain,  sell,  release,  or  confirm ;  for  the  trustees  have  no 
actual  estate,  except  their  estate  for  preserving  contingent  remainders;  and 
therefore,  cannot  convey  the  lands  for  a  larger  term.  The  power  therefore 
operating  as  an  appointment  of  the  whole  fee,  the  expression  here,  as  in  the 
former  case,  should  be,  limit  and  appoint.  As  this  last  power  amounts  to  a  total 
determination  of  all  the  subsisting  uses,  and  a  creation  of  an  entire  new  estate  of 
inheritance,  it  seems  advisable  to  accompany  it  with  a  power  of  revocation. 
It  may  therefore  be  expressed,  that  it  shall  be  lawful  for  the  trustees  to  sell  and 
exchange,  and,  for  that  purpose,  to  revoke  the  uses  of  the  deed,  and  to  appoint 
new  uses ;  and  the  more  general  these  powers  of  revocation  and  new  appoint- 
ment are  expressed,  the  better,  as  a  mere  power  to  revoke  the  uses  of  the  estate 
intended  to  be  sold,  and  to  appoint  it  to  the  purchaser,  is  sometimes  found  in- 
sufficient to  answer  the  object,  as  where  there  is  an  agreement  between  the 
vendor  and  vendee  to  apportion  rents.  It  is  also  a  consequence  of  these  powers 
operating  by  way  of  appointment,  that  tlie  use  is  vested  by  them  in  the 
appointee,  and,  therefore,  when  by  them  the  lands  are  expressed  to  be  conveyed 
to  A.  and  his  heirs,  to  the  use  of  B,  and  his  heirs,  or  to  the  use  of  B.  for  life, 
with  remainders  over,  the  whole  legal  fee  is  vested  in  A,  and  the  uses  declared 
upon  it  have  effect  only  as  trusts  in  equity.  The  appointment  therefore  should 
be  immediately  to  the  use  of  the  persons  intended  to  take  beneficially  under  the 
proposed  instrument. 

It  is  observable;  that  pow eri  of  leasiDgi  and  of  selling  and  exehaoging,  are 

generally 
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generally  limited  to  the  penons  to  whom  they  arc  intended  to  be  given,  and  the 
survivor  of  them,  and  the  keirt  of  the  survivor, •  it  i»  s  necessary  conEcquence  of 
this,  that,  if  the  power  become*  vested  in  the  heif  of  the  survivor,  and  [hat  heir 
is  an  infant,  the  power  cannot  be  exercised  during  hid  minority.  By  the  set 
7  Add.  c.  19,  iolant  trustees,  hy  the  direction  of  the  court  of  chancery,  aignt- 
fied  by  order  upon  petition,  are  empowered  to  convey  estates  held  by  tliem  ia 
trust  But  infants  cannot  convey  under  a  power,  without  an  act  of  parliament. 
To  avoid  this  inconvenience,  it  is  advisable  to  limit  the  power  in  question  to 
the  executors  or  administrators  of  the  survivor.  This  observation,  however,  is 
confined  to  the  case  of  powers,  and  does  not  extend  to  the  cases  of  trusts, 
where  the  legal  estate  is  vested  in  trustees ;  for  the  trust  should  always  follow 
the  legal  estate  of  the  land,  when  it  is  conveyed  to,  and  intended  to  reside  in, 
the  trustees.  It  should  consequently  he  vested  in  those  persons  upon  whom  the 
Unds  are  intended  to  devolve.  Where  therefore  lands  are  conveyed  unto  and 
to  (he  use  of  trustees  and  their  heirs  in  trust  to  sell ;  as  the  lands  necessarily 
devolve  on  the  survivor,  and  the  heirs  and  assigns  of  the  survivor,  the  truit 
sliould  in  like  manner  be  limited  to  the  survivor,  his  heirs  and  assigns. 

It  often  happens  that  the  same  deed  contains  several  powers ;  and,  suppos- 
ing all  or  even  more  than  one  of  them,  to  be  executed,  there  is,  at  least,  ground 
to  argue  that,  generally  speaking,  the  use  hmited  by  the  power  last  executed, 
will  take  place  of  all  the  uses  created  hy  the  powers  previously  executed,  unless 
the  contrary  is  expressed  or  implied  in  the  deed.  In  Moore  788,  lord  Coke  Is 
nade  to  say,  that  if  a  tenant  for  life,  with  a  power  of  leasing,  and  a  general 
power  of  revocation,  makes  a  lease  under  his  power  of  leasing,  he  may  aiUr- 
wards  revoke  all  but  the  leases-    It  is  however  to  be  observed,  that  when  « 

Sower  is  exercised  for  a  valuable  consideration,  in  such  a  manner  as  ^ws  it  to 
e  the  intention  and  agreement  of  the  parties,  that  the  use  created  under  it 
should  not  be  over-reached  by  the  execution  of  another  power,  it  is  contrary  to 
equity,  that  it  should  be  thus  over-reached,  and,  consequently,  the  unexecuted 
powers  may  be  so  far  affected,  both  at  law  and  in  equity,  as  to  be  subject  to  the 
use  created  under  the  executed  power.  To  avoid  all  disputes  upon  these  heads, 
it  is  necessary  to  express  very  clearly  what  uses  are,  anJ  wfinl  uses  are  not, 
iateoded  to  be  over-reached,  by  the  execution  of  the  powers,  both  as  to  the  uses 
•ctoally  limited  by  the  settlement  itself,  and  as  to  the  uses  to  be  limited  under 
the  powers  contained  in  that  settlement.  In  a  marriage  settlement,  the  wife  and 
the  youager  children  of  the  marriase  are  principal  objects.  Unless  therefore 
the  parties  intend  the  contrarr,  all  the  powers  of  charging  with  money  should 
be  declared  to  be  subject  and  without  prejudice  to  the  provisions  made  for  the 
wife  and  younger  children.  With  respect  to  the  other  powers,  the  principal  of 
these  are  the  powers  of  leasing,  and  of  selling  and  exchanging.  As  it  is 
equally  for  the  benefit  of  the  persons  entitled  in  remainder  or  reversion  as  of  the 
tenant  for  life,  that  the  estate  should  be  properly  let  out  upon  leases,  there  is  no 
teason  why  the  estate  of  the  wife,  or  any  otner  person  claiming  in  remainder  or 
reversion,  should  be  made  paramount  to  the  leases.  With  respect  to  the  powers 
of  selling  and  exchanging,  the  jointure  of  the  wife,  and  the  portions  of  the 
children,  may  be  transferred  to  the  estates  to  be  acquired  under  those  powers, 
and  to  the  money  arising  from  the  sale  of  the  settled  estate,  till  the  new  estate 
b  purchased:  it  is  also  to  be  observed,  that  the  sales  and  exchanges  cannot 
be  made  without  the  parents  consent.  There  seems  therefore  no  reason  for 
exempting  any  of  the  uses  except  the  leases,  from  the  exercise  of  that  power; 
but,  with  respect  to  the  leases,  these,  from  their  nature,  cannot  be  transferred 
to  the  lands  to  be  acquired  under  the  powers,  and  consequently  these  should 
not  be  subject  to  the  powers  of  selling  and  exchanging.  The  same  objection 
lies,  in  a  certain  degree,  to  powers  of  raising  money  by  way  of  mortgage.  No 
person  would  advance  money  on  mortgages  of  this  nature,  if  they  were  to  be 
made  subject  to  the  general  powers  of  sale  or  exchange ;  and  therefore,  to  pre- 
vent all  doubt  OB  this  head,  it  sbeuld  be  declared,  that  the  powers  of  selling  and 
(^  exchanging 
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exchanging  should  be  subject  to  mortgages  preriously  made,  unless  it  shall  be 
with  the  consent  of  the  mortgagee ;  and  that,  in  the  case  of  such  consent,  the 
lands  to  be  purchased,  or  taken  in  exchange;  xngy  be  mortgaged  to  tfiem  for 
their  security. 

It  often  happens,  that  powers  are  given  to  parties  to  be  exercised  by  them, 
when  in  the  actual  possession  of  the  estate.    In  some  cases,  this  is  done  witfa<? 
out  adverting  sufficiently  to  the  situation  and  probable  wants  of  the  parties. 
Suppose  an  estate  devised  by  the  husband  to  his  wife  for  her  life,  remainder 
to  ner  son  for  his  life,  with  remainders  over  in  strict  settlement ;  wiUi  powers  to 
the  son,  when  in  possession,  to  jointure  and  charge  with  portions.    During  the 
mother's  life,  the  son  is  not  in  possession,  and  consequently  is  not  in  a  situation 
to  exercise  those  powers.    Now,  though  it  may  be  improper,  and  contrary  to 
the  intention  of  the  parties,  that  the  jointure  to  be  made  by  the  son  should 
charge  the  mother's  estate,  during  her  life,  against  her  consent,  there  can  be 
no  reason  why  it  should  not  charge  the  estate  with  her  consent ;  neither  is 
there  any  objection  to  the  son's  being  enabled  to  exercise  the  power  in  her 
life-time,  provided  the  jointure  do  not  take  effect,  so  as  to  be  payable  or  to 
charge  the  estate,  till  after  her  decease.    It  seems  therefore  advisame,  diat,  in 
cases  of  this  nature,  the  son  should  be  entitled  to  exercise  the  powers,  with  the 
mother's  consent,  during  her  life,  or  to  exercise  them,  without  her  consent, 
sublect  to  her  life  estate.     Sometimes,  when  the  difficulty  in  question  haa 
arisen,  it  has  been  attempted  to  put  the  party  in  a  situation  to  exercise  the 
power  by  accelerating  his  possession  of  the  estate.    In  one  case  this  may  be 
thought  to  answer  the  object  intended :  this  is,  where  A.  is  tenant  for  life  with 
the  immediate  remainder,  (without  any  limitation  to  trustees),  to  B.  for  life, 
with  a  power  to  B.  to  jointure  when  in  possession.   Here,  i£A.  surrenders  to  J?. 
JB.  is,  to  all  purposes,  in  possession  of  the  estate,  and  may  therefore  be  consi- 
dered to  be  in  a  situation  to  exercise  his  powers.    But,  where  there  is  an  inter- 
mediate estate,  this  never  can  be  relied  on.     If  it  is  expressed  in  the  deed,  as 
it  generally  is,  that  it  shall  be  lawful  for  the  party  to  exercise  the  power  when 
in  possession  under  the  limitations,  and  there  is  a  limitation  to  trustees  to  pre- 
serve the  contingent  remainders,  the  first  tenant  for  life  can  in  no  wise  put  the 
second  tenant  for  life  in  possession  of  the  estate  but  by  an,  actual  conveyance 
of  his  life  estate ;  consequently  the  party  will  then  be  in  possession,  not  by. 
virtue  of  the  limitations  of  the  deed,  but  by  the  act  of  the  first  tenant  for  life. 
For,  instead  of  being  tenant  in  possession  for  his  own  life  only,  as  he  would 
be,  if  he  was  in  possession  under  the  limitations  in  the  deed,  he  is  tenant  in 
possession  for  the  life  of  another  person,  with  a  remainder  for  his  own  life ;  so 
that,  he  has  two  estates  which  are  perfectly  distinct,  and  under  the  limitations 
of  the  settlement,  he  is  only  tenant  for  life  in  remainder.    Where  these  words 
therefore  are  inserted,  it  seems  clear  the  party  is  not  in  possession  within  the 
words  or  meaning  of  the  deeds,  and  consequently  not  in  a  situation  of  exer- 
cising his  power.    Where  these  words  are  not  inserted,  it  may  be  contended 
that  they  ought  to  be  implied. 

yil.3.  Before  we  proceed  to  the  last  head  of  this  annotation,  of  the  uses  not 
executed  bv  the  statute,  the  following  observations  are  offered  on  USES  OF 
RENTS. — These  are  executed  by  the  statute :  so  that,  where  lands  are  con- 
veyed to  A.  and  his  heirs,  to  the  use,  intent,  and  purpose,  that  B.  or  that  B. 
and  his  heirs,  may  receive  a  rent,  the  rent  is  executed.  When  therefore  landa 
are  conveyed  to  A.  and  his  heirs,  to  the  use,  intent,  and  purpose,  that  B,  and 
his  heirs  may  receive  a  rent,  with  a  declaration  that  B,  and  his  heirs  shall  stand 
seised  of  the  rent,  to  the  use  of  C.  for  life,  with  remainders  over ;  the  rent  is 
executed  in  B.^  and  then  C.  and  the  remainder-men  take  only  the  trust  of  the 
rent  If  the  estate  be  conveyed  to  A.  and  his  heirs,  to  the  use  that  B.  may 
receive  a  rent  for  life ;  and  after  his  decease,  to  the  use  that  his  first  and  other 
ions  successively,  and  the  heirs  of  their  respective  bodiesi  may  receive  the 

rent; 


rent  J  these,  it  may  be  contended,  are  distinct  rents;  and  tlicrefore  the  rent 
to  the  cceonil  Kon  may  be  contiijerod  tuo  remote,  aa  being  a  new  rent  limited 
to  take  ciTi-ct  iiAer  an  indelinite  tiiilure  of  tbc  issue  of  the  tir^t  son.  Objection* 
alio  may  be  mode  to  recoveries  Buffered  by  tbc  fatlicr  and  t^on,  as  tbc  tenant 
to  the  precipe  being  made  by  the  father  he  will  not  be  seised  of  that  rent,  in 
wbicli  the  son's  intail  subsists.  The  way  therefore  to  limit  the  rent  ii,  to 
grant  a  rent  to  a  stranger  and  his  heirs,  tliat  he  may  re-grant  it  to  the 
intended  uses. 

Vni.  Tlie  remaining  subject  for  obaervation  is,  WHAT  USES  ARE  SOT 
EXECUTED  BY  TlIE  STATrjTE. 

Vin.  1.  As  to  uses  created  by  kUU,  it  is  to  he  observed,  that  landd  ^ere 
not  dcviacablc  at  common  law,  othcmise  than  by  local  customs  of  particular 
placcB,  except  through  the  medium  of  a  prerious  feoffini'iit  to  uses.  The 
eaituu  que  uxe  might  dispose  of  the  use  by  will;  the  court  of  chancery  consi- 
dered tlie  will  as  a  declaration  of  the  use,  and  compelled  the  feoffees  to  crnivey 
the  lands  accordingly.  But,  when  by  the  statute  of  the  s^th  Henry  VIIL, 
the  possession  was  annexed  to  the  use,  as  the  use  tlicreby  became  merged  in 
the  land,  this  indirect  power  of  devising  lands  was  nbgolutely  lost.  Toe  33 
and  34  Hen.  VIU.  gave  a  power  to  devise  the  whole  of  lands  held  in  socage, 
and  two-thirds  of  lands  held  by  knight's  service.  Tlie  la  Car.  II.  converted 
knigbt'f  service  into  socage ;  and  thus,  all  landt'd  propertj',  except  that,  which 
is  of  the  tenure  of  copyhold,  became  dc^iseable.  But,  af  the  statute  of  uses 
preceded  the  slatute:>  of  wills,  it  does  not  ueceasarlly  extend  to  them.  It  is 
true,  that  ihestatuteof  uses  speaks  of  persons  seised  to  uses  by  virtue  of  wills: 
but  lliis  must  apply  either  to  those  lands,  which  wero  deviscabfe  by  custom ; — 
as,  when  a  person  seised  of  lands  deviseabic  by  custom,  devised  [hem  to  A.  aild 
bis  heirs,  to  the  use  of  B-  and  his  heirs: — or  to  uses  at  common  law; — as 
where  a  fboffinent  was  made  to  A,  and  his  heirs,  to  the  use  oiB.  and  his  heirs, 
and  B.  devised  the  use.  To  uses  of  this  description  the  statute  extended ;  but 
it  is  difficult  to  conceive  how  uses  created  under  the  testamentary  power  given 

S'  the  statutes  of  wills  cuji  he  witliiii  thi,-  statute  of  uses.  It  i.-.  said,  that 
)ugh  the  law  wilPnot  force  the  operation  of  the  statute  of  uses  upon  devises 
to  which  it  is  the  testator's  intention  it  should  not  extend ;  yet  it  will  apply  it 
to  those  cases,  to  which  it  is  his  intention  it  should  extend.  Tl)is  opmion 
makes  it  depend  entirely  on  the  will  of  the  testator,  whether  the  statute  of  uses 
ahall  or  shall  not  operate  upon  the  devises  of  his  will.  Thus,  if  a  devise  is 
made  to  the  use  of  A.  for  life,  with  remainders  Over,  if  it  were  to  be  consi- 
dered as  a  limitation  imder  the  statute  of  uses,  it  would  be  void,  for  want  of  a 
seisin  to  serve  the  uses.  It  cannot  therefore  be  the  testator's  intention  tliat 
it  sliould  operate  under  that  statute ;  consequently  tJie  law  will  not  force  it 
under  that  statute,  but  leave  it  solely  to  it5  effect  uncler  the  statutes  of  wills. 
But,  suppose  a  devise  to  A.  and  his  heirs,  to  the  use  of  B,  and  his  heirs,  that 
would  be  good  to  give  the  legal  fee  to  B.  as  a  limitation  under  the  statute  of 
uses.  The  testator  therefore  might  intend,  and  the  form  of  the  devise  shews 
he  did  intend,  to  raise  an  use  under  that  statute,  and  the  law,  jn  conformity  to 
his  intentions,  extends  its  operation  to  the  devise.  But,  against  this  it  may  be 
areued,  that  a  statute  can  never  be  considered  as  relating  to  any  thing,  which 
did  not  exist  at  the  time  of  its  passing ;  and  therefore,  as  landii  were  not  de- 
viseable  till  some  years  after  the  statute  of  uses,  the  statute  of  uses  cannot 
extend  to  uses  created  by  devise ;  that  in  wills  the  testator's  intention  is  chiefly 
considered ;  and  as  by  a  devise  to  A.  and  his  heirs  to  the  use  of  B.  and  his 
heirs,  the  testator  shews  it  to  be  his  intention  that  B.  should  have  the  legal 
fee,  the  law  will  put  that  construction  on  the  devise,  and  give  it  that  operation. 
At  the  end  of  Mr.  Hillyard's  edition  of  Shepherd's  Touchstone,  there  is  a  very 
learned  opinion  of  the  late  Mr.  Booth  on  the  doctrine  of  uses.  In  two  copies 
whiph  the  editor  hu  eeen  of  this  opinion,  made  immediately  under  the  eye  of 

Mr. 
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Mr.  Booth,  and  ddlivered  by  him  to  the  persons  in  whose  custody  they  now 
are,  and  also  in  a  copy  of  it  bequeathed  by-  Mr.  Booth,  with  his  other  valu- 
able law  manuscripts,  to  Mr.  Holliday,  the  following  note  is  added  to  it — 
"  P.  S.  Powers  under  wills  are  not  like  powers  under  conveyances  operating 
"  by  way  of  use.  The  execution  of  a  power  under  a  devise,  is  not  the  iimita- 
**  tion  of  a  use ;  no,  not  where  the  devise  is  to  uses :  as  where  there  is  a  devise 
**  to  /.  S.  and  his  heirs,  to  the  use  of  A.  for  life,  remainder  to  B.  in  tail,  with 

power  for  A.  to  limit  a  jointure,  or  lease,  or  charge ;  here  there  will  be 

no  seisin  in  /.  S,  consequently  no  such  use  in  ^.  or  ^.  as  is  executed  by 
^^  the  statute  of  uses ;  consequently,  the  execution  of  the  power  is  no  use ;  it 
*^  operates  as  a  devise  under  the  statute  of  wills.'^ — See  Popham  v.  Bampfeild, 
1  Vem.  79,  Burchett  v.  Durdant,  a  Vent.  312.  Broughtoo  v.  Langley,  2  Salt.  679. 
Gilb.  Uses,  281 . — But  whether  a  devise  to  uses  operates  solely  by  the  statute 
of  wills,  or  by  that  statute  jointly  with  the  statute  of  uses,  is,  except  where  the 
devisee  to  uses  dies  in  the  life  time  of  the  testator,  rather  a  matter  of  specula- 
tion than  of  use ;  as  it  is  now  settled,  that  an  immediate  devise  to  uses,  without 
a  seisin  to  serve  those  uses,  is  good ;  and  that  where  the  estate  is  devised  to 
one  for  the  benefit  of  another,  the  courts  execute  the  use  in  the  first  or 
second  devisee,  as  appears  to  suit  best  with  the  intention  of  the  testator. 

VII.  3.  JVith  respect  to  copyhold  estates^  the  statute  of  uses  does  not  extend 
to  them,  as  it  is  against  the  nature  of  a  copyhold  tenure,  that  any  person  should 
be  introduced  into  the  estate  without  the  consent  of  the  lord.  Gilbert's 
Tenures,  170. 

VII.  3.  With  respect  to  leases  for  years ; — ^these  estates  are  not  executed 
by  the  statute.  But  this  must  be  understood  of  leases  actually  in  existence, 
at  the  time  of  their  being  assigned  to  the  use.  Therefore,  if  A.  possessed  of 
a  lease  for  years,  grants  it  over,  or  assigns  it,  to  B,  and  C.  to  the  use  of  D. ; 
all  the  estate  is  in  B.  and  C,  and  Z).  takes  only  a  trust,  or  equitable  estate. 
But  if  A,  being  seised  of  lands  in  fee,  makes  a  feoffment  to  the  use  of  B.  and 
C  fi)r  a  term  of  years,  this  term  is  served  out  of  the  seisin  of  the  feoffee,  and 
is  executed  by  the  statute — It  is  the  same  if  he  bargains  and  sells  the  estate, 
of  which  he  is  seised  in  fee>  for  a  term  of  years.  Gilb.  Uses,  198.  Dyer,  369. 
2  Inst.  671.  ' 

Such  are  the  general  outlines  of  the  doctrine  of  uses;  one  of  the  most  im- 
portant parts  of  the  law,  as  all  the  landed  property  of  the  kingdom  is,  either 
cb'rectly  or  indirectly,  regulated  by  it.    It  is  to  be  observed,  5iat  one  of  the 
chief  objects,  both  of  the  legislature  and  the  judicature  of  this  kingdom,  in 
their  regulations  upon  this  subject,  has  been,  on  the  one  hand,  to  guard  against 
those  restraints  upon  alienation,  which  are  incompatible  with  the  welfare  of  a 
free  and  commercial  country;  and  on  the  other,  to  admit  of  reasonable  settle* 
ments  and  provisions  being  made  for  wives  and  children,  and  the  general  wants 
of  families.     Experience  seems  to  shew  that  they  have  accomplished  their 
object.     This  fully  answers  the  objections  which  foreigners  make  to  the  nature 
of  our  family  ^settlements,  that  we  exclude  the  ancestor,  whose  character  is 
known  to  us,  from  the  disposal  of  the  property ;  and  intrust  it  to  the  children, 
with   whom    we  must  be    perfectly  unacquainted. —  So  detrimental  has  an 
unqualified  and  unlimited  power  of  settlement  been  found  even  in  France, 
that  it  was,  under  the  ancien  regime,  a  question  tKere,  whether  it  would  not 
be  for  the  advantage  of  the  nation  at  large,  that  all  settlements  and  trusts 
should  be  abrogated.     This  question,  so  far  as  it  related  to  moveables,  was  by 
the  order  of  Louis  XV.  proposed  in  Uie  year  1744  by  the  Chancellor  D*Agues- 
seau  to  all  the  parliaments  and  superior  councils  of  France.     See  Questions 
concernant  les  Substitutions,  avec  les  Responses  de  touts  les  Parlemens  et  Cours 
Souverains  du  Royaumey  et  les  Observations  de  M,  le  Chancelier  d'Aguesseau 
sur  les  dits  Responses,  Toulouse,  1770.     And  see  also  Commentaire  de  VOrdon* 
nance  de  Louis  XV,  sur  les  Substitutions,  par  Mans.  Furgolt,  Paris,  1767. 
Vol.  II.  Cc 
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jj  SOT  II ER  cause  thev  aUeage,  that  if  such  land  bee  worlk  fortle 
shillmei  o  yrart,  iic  thm  stirh  feoffor  ihall  be  sworn  in  assisi:  and 
olfur  eiiqueitit  in  ri/eA  rmh,  itnd  uho  in  plee^  \3erst»iah,  of  txhat  ^reat  turn 
toevfr  the  ptatntiffi  will  declare,  •  Ac.  And  thit  is  bt/  the  cominon  taw  ttf 
the  land.  Erso,  this  is  for  a  srctif  cause.  And  the  cnusf  is,  for  that  the 
law  will  that  suc/i  ftojfors  and  their  heirrs  ought  to  ocupie,  A'r.  and  Itihe 
and  tnjoif  nil  vmiititr  of  proJUs,  issues,  and  revenues,  6!c.  as  if  the  laads 
mere  their  own,  without  intrr'n^tiim  of  the  feoffee*,  notwithstanding  saeH 
yeoffmenl.  Ergo,  tlte  same  /«ip  givtth  a  privitie  hetwerti  mrh  feoffors  a>id 
the  feoffees  vboh  confidence,  t^c.  for  which  rauies  they  have  said,  that  sueh 
releases  maae  t>y  such  feofees  upon  confidence  to  their  fet^'or  or  to  Ms 
heirs,  tic.  so  occup>iiiig  the  land^,-\  shall  bee  good  enough:  and  this  it  the 
better  opiniou,  as  it  scemeth. 

X  Que:re,Jor  thi.i  seemeth  no  law  at  this  dai/, 

(AdI.  1(6.  b.)  T)  Y  the  statute  of  a  TI.  5.  cap.  3,  statute  a,  it  is  cnsicted,  that, 

sfULB.  in  three  cases,  lie  that  pasacth  in  an  eii(|ue!<t,  ouglit  to  bare 

^^. fain.  laods  and  tenements  to  the  value  of  fortie  shillings,  vi':.  First, 

ero^a  '  ujdMi  tmll  of  the  deatb  of  a  man.     Secondly,  in  plea  real!  be- 

?eti*i.<le  tweem;  \faxtie  and  partie.     And  tliixdiy,  in  plea  perHonall,  where 

91  E.  t.  d«  tito  debt  or  the  dannnages  iu  the  declaration  amoimt  unto  fortie 

tunili  panciiilii  markc's  ( 1 ).    And  it  Ja  wortli  the  noting,  that  the  judges  tlut 
X  AlltlU.  CCf . 

(?or!»ctw fii. a.      97El.e.6.      Ant.  iQT.a.) 

were 

*  ^c.  not  in  L.  and  M.  or  Rob.  J  This  paragraph  not  in  L,  and  M. 

•;    S^c.  added  in  L.  and  M.  and  Koh.     or  Rob. 


It  is  hoped,  that  the  importance  of  the  subject,  will  be  thought  a  sufficient 
apology  for  the  great  Iciigtb  of  the  foregoing  note.  Lord  chief-lmron  Gilbert's 
Essay  upon  Uses  and  Trusts,  considered  in  the  only  light  in  which  it  can  be 
considered  with  justice  to  its  author,  as  an  unfinished  skotcb,  is  entitled  to 
great  commendation ;  it  certainly  contains  several  most  profound  and  learned 
observations,  but  in  many  instances  is  very  defective  and  erroneous.  Its  in- 
trinsic value  is  greatly  increased,  by  Mr.  Sugden's  recent  edition  of  it.  The 
want  of  a  coniprehcniive  and  gysteniatic  treatise  upon  uses  wliich  was 
mentioned  in  a  former  edition  of  this  note,  is  now  supplied  by  inr.  Sanders's 
Essay  on  Uses  and  Trusts.  The  account  given  in  that  work  of  the  Doctrine 
of  Uses,  as  it  stood  before  tbc  stat.  of  27  H.  8,  is  particolnrly  interesting. 
Tlie  ductriiic  of  Poaew  is  exhausted  by  Mr,  Sugdens  treatise  upon  them. 
Had  the  public  been  in  possession  of  tliese  works  before  this  annotation  was 
submitted  to  tliein,  it  would  not  have  been  attempted. — [Note  -231.] 

( 1 )  l^y  3-  H.  8,  inhabitiints  of  corporate  towns  worth  40  ;.  in  goods,  may 
try  felonies  in  sessions  and  gaol  deliveries  for  sucli  towns,  and  this  is  not  re- 
pealed by  subsequent  statutes  concerning  jurors,  i  VenL  stiti.  The  4th  and 
5th  W.  and  M.  c.  -24.,  requires  that  all  trials  in  tlie  courts  at  Westminster,  or 
before  tlie  judges  of  i^isi  pritts,  oyer  and  terminer,  or  gaol  delivery,  or  general 
sessions  of  die  peace,  must  be  by  jurors,  each  worlli  loh  per  annum,  of  freehold 
or  copyhold  in  the  same  county,  if  tite  trial  be  in  England;  and  by  jurors 

worth 
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were  at  the  making  of  that  statute  did  construe  it  by  equitie:  for 
where  the  statute  speakes  in  the  disjunctive  debt  or  dammages, 
they  adjudged  that   where   the  debt   and  damages  amounted 
to  fortie  markes,  that  it  was  within  the  statute.     Fortescue  [J"\  9  H.  5.  fol.  5. 
6aith,  Ubi  damna  vel  debitum  in  personalibus  adionibus  non  exoe*  f/]  Fortesc. 
dunt  quadraginta  marcas  monetce  AnglicamB,  hinc  non  requiritur^  ^^^'  *^' 
quod  juratores  in  actionibus  h\tjusmodi  iantum  expendere  possint : 
nabebunt  tamen  terram  vel  redaitum  ad  valorem  competenteniy  juxta 
discretionem  justitiarioruniy  S^c,     And  forasmuch  as  at  the  time  of 
the  making  of  this  statute,  the  greater  part  of  the  lands  in  Eng- 
land in  those    troublesome  and   dangerous    times   (when  that 
unhappie  controversie  betweene  the  houses  of  Yorke  and  Lan- 
caster was  begun)  were  in  use ;  and  the  statute  was  made  to 
rcmedie  a  mischiefe,  that  the  sheriffe  u$ed  to  return 


fees,  yet  for  that  they  had  it  but  upon  trust,  and  cesty  que  use 
tooke  the  whole  profits,  as  our  author  here  saith,  and  m  equity 
and  conscience  the  land  was  his,  therefore  the  judges,  for  ad- 
yancement  and  expedition  of  justice,  extended  the  statute  (against 
the  letter)  to  cestu  que  tise,  and  not  to  the  feoffees  (1). 

[n]  But  note,  if  a  man  hath  a  freehold  pur  terme  ct outer  vie,  or  W  3  H.  6.  39. 
is  seised  in  his  wife's  right,  and  is  returned  on  a  jurie,  yet  if  after  Challeng.  19. 
he  be  returned,  cestu  que  vie,  or  his  wife  die,  hee  may  be  chair  /I  ^  ?'  2^'  \ 
lenged;  and  so  it  is  if  after  the  returne  the  lands  be  evicted*  ^      *        *'^ 

"  And  this  is  by  the  common  Iqhjo'*  Here  three  things  are  to  be 
observed.  First,  that  the  surest  construction  of  a  statute,  is  by 
the  rule  and  reason  of  the  common  law.  Secondly,  that  uses  were 
at  the  common  law.  Thirdly,  that  now  seeing  tne  statute  [g]  of  [g]  27  H.  8. 
27  H,  8.  cap,  10,  which  hath  beene  enacted  since  Littleton  wrote,  *®P*  *®' 
hath  transferred  the  possession  to  the  use,  this  case  hbldeth  not  at 
this  day ;  but  this  latter  opinion  before  that  statute  was  good  law, 
as  Littleton  here  taketh  it. 

"  lite  same  law  giveth  a  privitie,  Sfc."  Hereof  it  followeth,  (8  I^p.  42-  b.) 
that  when  the  law  gives  to  any  man  any  estate  or  possession, 
the  law  giveth  also  a  privitie  and  other  necessaries  to  the  same, 
and  Littleton  concludeth  it  with  an  illative,  ergo,  the  same  law 
giveth  a  privitie,  which  is  verie  observable  for  a  conclusion  in 
other  cases. 

And  the  (qucere)  here  made  in  the  end  of  this  Section  is  not  (Ante  156.  b.) 
in  the  originall,  but  added  by  some  other,  and  therefore  to  be 
rejected. 

Also  since  Littleton  wrote,  the  said  statute  of  2  H,  5.  is  altered;   27  El.  cap.  6. . 
for  where  that  statute  limited  fortie  shillings,  now  a  latter  statute 
hath  raised  it  to  foure  pounds,  and  so  it  ought  to  be  contained  in 
the  venire  Jacias, 

Nota, 

worth  61.  per  annum,  if  in  Wales;  and  talesmen  must  have  5I.  per  annum  in 
England,  and  3I.  per  annum  in  Wales,  excepting  strangers  returned  oro^/er 
medietatem  Ungues, — But  by  the  14th  and  15th  Ann,  c  16,  no  hundreders  are 
required  except  in  prosecutions  criminal,  and  on  penal  statutes,  because  in 
other  cases  the  venire  shall  be  de  corvore  cam2//z/t2^.— -[Note  232.] 

(1)  See  lord  Bacons  reading  on  tne  statute  of  uses,  p.  8>  accord,  edit,  1785. 

c  c  2 
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in  use  is  a  trust  or  confidence  reposcJ  in  some  other, 
'"* .  which  it  nut  issuing  out  of  the  land,  but  as  a  thing  collatcrall, 
'*^'  nnnexwl  in  privitie  to  the  estate  of  the  land,  and  to  tlie  person 
touthing  tlie  land,  scilicet,  thai  crstu  gue  use  shall  take  the  profit, 
and  ihui  the  terre-tenant  shall  make  an  estate  according  to  his 
direclioii.  So  ns  ce^u  que  use  had  neither  jus  in  re,  nor  Jtu  ad 
rtni,  but  only  a  confidence  and  trust,  for  which  he  had  no  remedie 
by  the  common  luw,  but  for  breach  of  trust  bis  remedie  was  only 
\>y  aubprrna  in  chanccric  ;  and  j'et  tlie  judges,  for  the  cause  aforC' 
said,  made  the  said  construction  upon  the  Enid  statute. 

Now  how  jurors  iball  bee  returned,  bnth  in  common  plecs,  and 

dso  in  pleea  of  the  crowne,  and  in  what  manner  evidence  shall  be 

given  to  them,  and  how  they  shall  be  kept,  unlill  they  give  their 

JoMMo.wp-  aj,  verdict,  you  may  read  in  Forteicvt,  and  therefore  need  not  to  be 

here  inserted. 


SecV.  465. 

1  LSO,  rtleaiet  according  to  the  matter  in  fact,  tomelimes  have  their 

rffirl  by  force  to  enlarge  the  state  of  kirn  to  whom  the  release  ii  made. 

(i)  As  if  I  let  cerlaine  land  to  fine  for  terme  of  mares,  hit  force  whereof 

hee  ia  in  possession,  and  after  1  release  to  him  all  the  right  which  I  have 

in  the  land  without  putting  more  trordt  in  the  deed,  and  deliver  to  Him  the 

(iceii,  then  hath  hee  an  estate  bid  for  terme  of  his  life.     And  the  reason  is, 

for  that  when  the  reversion  or  rernnynder  is  in  a  man  b'Ao  teill  %  Am  release 

ialarge  the  estate  of  the  tenant,  ^c.  hee  s/tall  have  no  greater  estate,  but 

in  such  manner  ana  forme  as  if  such  lessor  trere  seised  in  fee  (il  n'avera 

pluis  greinder  estate,  mes  en  •  liel  maaner  et  Ibrme  sicome  f  tiel  feoffor 

fiiil  st;isie  en  fee),  and  bi/  his  detd  mil  make  an  edale  to  one  in  a  certain 

forme,  and  deliver  to  him  seisin  by  force  of  the  same  deed  :  if  in  such  deed 

jy  K-ord  of  inheritance,  %  tlitn  tic  hath  lint  an 

estate 

I  Sfc.  added  in  L.  and  M,  and  Roh. 


of  feoffement  there  be  not  any  z 


'  tiel— la.  /.. . 

'  -)-  si  added  in 


(i)  Here  Littleton  treats  of  releases  which  operate  by  enlargement  of  the 
estate  of  the  releasee.  To  make  releases  operate  in  tliis  manner,  it  is  necessary 
that  the  releasee,  at  the  time  the  release  is  made,  should  be  in  actual  possession 
of,  or  should  have  a  vested  interest  in,  the  lands  intended  to  be  released ;  that 
there  should  be  a  privity  between  him  and  the  releasor;  and  that  the  possession 
of  the  releasee  should  be  notorious.  Hence  it  is  said,  that  a  person,  who  is 
tenant  by  suflcrance,  is  not  capable  of  a  release  to  operate  by  enlargement. 
But  a  tenant  in  dower  or  by  the  courtesy  is  capable  of  that  species  of  release, 
as  they  have  notoriety  of  possession,  and  privity  of  estate,  with  respect  to  the 
releasor.     Sec  Koll.  Abr.  400,  401,  and  Gilb.  Ten.     To  the  circumstance  re- 

Suiring  the  possession  of  the  releasee  to  be  notorious,  the  statute  of  uses 
iriiishes  an  exception  exemplified  in  tlie  effect,  which  is  allowed  to  the  con- 
veyance by  bargiiin  and  sale  for  a  year,  and  a  release  to  enlarge  that  estate. 
At  the  common  law,  till  entry  or  attornment,  the  lessee  was  not  capable  of 
a  release,  A  bargainee  has  a  vested  interest  immediately  after  the  execution 
of  the  bargain  and  sale,  without  any  entry,  attornoiciit,  or  other  act  of  noto- 
riety whatsoever.— [Note  833-] 
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estate  for  life;  and  so  it  is  in  such  releases  made  by  \\  those  in  the  reversion 
or  in  the  remainder »  For  if  I  let  land  to  a  man  for  terme  of  his  life^  and 
after  I  release  to  him  all  my  right  without  more  saying  in  the  release^  his 
estate  is  not  enlarged.  But  if  I  release  to  him  and  to  his  heires,  then  he 
Jkath  a  fee  simple;  and  if  I  release  to  him  and  to  his  heires  of  his  hodie 
begotten^  then  hee  hath  a  fee  taile,i^c.  And  so  it  behoveth  to  specifie  in 
the  deed  what  estate  hee  to  whom  the  release  is  made  shall  have. 

T  T  is  a  certaine  rule,  that  when  a  release  doth  enure  by  way  of  Flet.  lib.  5. 
enlarging  of  an  estate,  that  there  must  be  privitie  of  estate,  as  ^P*  34- 

betweene  lessor  and  lessee,  donor  and  donee.     For  if  ^,  33  jj'  I*  ]^ 

[^ygn  make  a  lease  to  B*  for  life,  and  the  cT^  lessee  maketh  a 
J  lease  for  yeares,  and  after  A.  releaseth  to  the  lessee  for  (Post.  296.0.) 
yeares,  and  his  heires,  this  release  is  void  to  enlarge  the 
estate^  because  there  is  no  privity  betweene  A.  and  the  lessee  for 
yeares. 

If  a  man  make  a  lease  for  twenty  yeares,  and  the  lessee  make  (Ant.  270.  a.) 
a  lease  for  ten  yeares,  if  the  first  lessor  doth  release  to  the 
second  lessee,  and  his  heires,  this  release  is  void  for  the  cause 
aforesaid. 

For  the  same  cause,  if  the  donee  in  taile  make  a  lease  for  his 
owne  life,  and  the  donor  release  to  the  lessee  and  his  heires^  this 
irelease  is  void  to  enlarge  the  estate. 

And  as  privity  is  necessarie  in  this  case,  so  privity  only  is  not 
sufficient.     As  if  an  infant  make  a  lease  for  life,  and  the  lessee  (Ant.  264.  a. 
granteth  over  his  estate  with  warranty,  the  'infant  at  full  age  ™*'  ^^5-  **• 
bringeth  a  dumfuit  infra  {Btateniy  the  tenant  voucheth  his  grantor,        ^'^^*  4yi-> 
who  entcreth  into  wan-anty,  the  demandant  releaseth  to  him  and 
his  heires ;  here  is  privitie  in  law,  and  a  tenancie  in  supposition  of 
law :  and  yet  because  hee  in  rei  veritate  hath  no  estate,  it  cannot 
enure  to  him  by  way  of  inlargement;  for  how  can  his  estate  be 
inlarged  that  hath  not  any  ? 

If  a  tenant  by  the  courtesie  grant  over  his  estate,  yet  he  is 
tenant  as  to  an  action  of  waste,  attornement,  &c,  and  yet  a  release  (Ant.  53.  a. 
to  him  and  his  heires  cannot  enure  to  enlarge  his  estate  tliat  hath  54.  a.) 
no  estate  at  all. 

But  if  a  man  make  a  lease  for  yeares,  the  remainder  for  life,  a 
release  by  the  lessor  to  the  lessee  for  yeares,  and  to  his  heires,  is 
good,  for  that  he  hath  both  a  privity  and  an  estate ;  and  the  re- 
lease also  to  him  in  the  remainder  for  life  and  his  heires,  is  good  (^  Roll.  Abr. 
also.  400.) 

If  I  grant  the  reversion  of  my  tenant  for  life  to  another  for  48  E.  3. 16. 

life,  now  shall  not  I  have  an  action  of  waste  (2):  but  if  I  re-  «•  per  P«r»ay  et 

lease  to  the  grantee  for  life,  and  his  heires,  now  he  fj  ^  •^"V  , 

[27371  (O'  hath  the  fee  simple,  and  shall  punish  the  waste  done  7  e.  4. 17.  * 

Y^    J  after  ( 1 ).  (Ant.  54.  a.) 
It  is  further  to  be  observedi  that  to  a  release  that 

enureth 

I]  by  those,  not  in  L.  and  M.  or  Rob. 


(2)  Because  no  person  is  entitled  to  an  action  of  waste,  but  he  who  has 
an  estate  immediate  in  re^^'xinder  or  reversion,  expectant  on  the  estate  of  the 
person  committing  waste.    See  ant.  note  3,  to  page  218.  b. — [Note  234.] 

(1)  By  the  release  the  tenant  for  life  in  reversion  obtains  the  inunediattf 
reversion  in  fee. — [Note  235.] 

cc  3 


Of  Rdrascs. 
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cnurctli  by  wny  of  enlargement  of  the  estate,  ilicrc  i 


I  only 


cient  worda  iu  law  to  tatte  or  rrt'ajc  a  nev/  (vlate.     If  a  nu 

make  a  lpju>e  to  A.  for  teraie  of  the  life  of  B-  and  aSitr  releaM 

(Abl  41.  a.)       to  j1    all  his  right  in  the  land,  by  this  A-  halh  SR  ealala  fat 

tcrmc  of  his  irwne  life ;  for  a  Icom'  for  tennc  of  hia  owne  Uf«  is 

liighcr  in  judgement  of  tun  tlian  on  estate  for  termc  of  another 

nuui'(  life. 

iff  H.  fl.  re-  If  n  feme  covert  be  tenant  for  life,  a  release  to  tlie  husband  and 

••^♦S-  luslieiren  w  gnod,  for  there  is  both  privity  and  an  estate  io  tbe 

iMH^^^tbam.  '•""bund,  whcrtfUffOu  the  release  may  sufficieniiy  enure  by  way  of 

ig]  13 II  ^,s,    enlar^mu-nt  \a\;  for  by  the  intcnuarriilge  he  glUDelh  a  freehold 

iktinCpttr.j.h.  in  his  wile's  right. 

'  AH  Ikr  right."     ride  Sect.  650. 


Z 


:iIL7-ia- 
oH.B.  M. 


[fc]  40  E.  3 
46  E.  3. 
19  II.  6. 


"  For  icruK  nftffnrti"  So  it  \%  if  a  release  be  made  lo  tenant 
by  (tutute  rtuide,  or  merchant,  or  ttnaut  by  dt<nt,  as  hath  beese 
Kaid:  and  jio  likewise  togardeineio  diivalrie  whieh  holdeth  in  for 
the  value,  hy  him  in  thtr  rcvcniianof  all  his  right  in  the  land,  b^ 
this  a  freehold  passeth  for  the  life  of  him  to  whom  the  release  u 
made,  for  that  i«  the  greatest  estate  tliat  eim  pauie  without  apt 
words  of  inheritance. 

If  a  man  make  a  lease  for  ten  yeare«,  tlie  remainder  for  twenty 

Jeareit,  he  in  the  remainder  releaseth  all  hjs  right  to  Uic  lesMe, 
e  shall  have  an  estate  fur  thirty  ycores ;  for  one  cliattle  cannot 
drowne  another,  and  yeares  cannot  be  consumed  in  yeares. 

«  Btdiflrdeastiohim  and  to  his  kcirct,  t^n."  Here  it  is  to  bee 
observed,  that  when  a  release  doth  eiiure  by  way  of  enlargemeot 
of  an  estate,  no  inheritaoce  either  iu  fee  simple  or  fee  tajle,  can 

passe  without  apt  words  of  inheritance. 

But  there  i?  a  iliversily  belweene  a  release  that  enurcth  by  way 
of  enlargement  of  the  state  and  by  nay  of  mi/lcr  I'eslatc  (a);  for 
when  an  estate  passeth  by  way  vC  miller  I'eilalc,  there  somoticne 
there  need  not  any  words  of  inheritance.  As  if  a  joi'nt  estate 
be  made  to  the  husband  and  to  hiJ^  nife,  and  to  a  third  person  and 
to  their  heires,  the  third  person  rclcaseth  all  liis  riglit  to  the 
husband,  this  shall  enure  byway  of  miller  re-italr,  and  not  by 

'  way  of  enlargement  of  the  estate,  because  the  husband  had  a  fee 
simple,  and  needetli  not  to  have  any  words  of  inheritance.  So 
it  is  if  the  release  had  been  made  to  the  wife. 

[i]  If  there  be  three  joyntenants,  and  one  release  to  one  of 

H.  6.  5.      10  E.  4.  3.  the 


theii 


(s)  Here  the  release  operate!  by  miller  I'estale;  wjiich  if,  where  two 
persons  come  in  by  the  same  feudal  contract,  as  joint-tenants  or  coparceners, 
and  one  of  them  releases  to  the  other  the  benefit  of  it.  In  releases  which 
e  by  this  last  mode,  the  releasee  being  supposed  to  be  already  seised  of 
leritance  by  virtue  of  the  former  feudal  contract,  and  the  release  only 
meroting  as  a.  discharge  from  tlie  right  or  pretension  of  another  seised  under 
the  same  contract,  words  of  inheritance  in  tbe  release  are  useless  ;  but,  where 
tlie  release  operates  by  enlargement,  the  releasee  having  no  such  previous  in- 
heritance, and  fie&  being  either  fur  l^e  or  in  fee,  as  they  are  originally  granted, 
the  release  ^vei  the  estate  to  the  releasee  for  his  life  only,  unless  it  b«  ex- 
pressly made  to  him  ud  hii  Wfs.— [Note  S36.J 


L.  3.  C.  8.  Sect.  466.       Of  Rdeasei.         [273.  b.  274.  a, 

^he  other  all  his  right,  this  enureth  by  way  ofmitter  VestatCy  and 
passeth  the  whole  fee  simple  without  these  words  (heires).  But 
if  there  be  two  joyntenanta^  and  the  one  of  them  release  all 
his  right  to  the  other,  this  doth  not  to  all  purposes  enure  by  way 
of  milter  restate,  for  it  maketh  no  degree,  and  hee  to  whom  the 
release  is  made  shall  for  many  purposes  be  adjudged  in  from  the 
first  feoffor,  and  this  release  shall  vest  all  in  the  other  joyntenant 
without  these  words  (heires). 

But  if  there  be  two  coparceners,  and  the  one  release  all  his   loE.  4. 3,b. 
right  to  the  other,  this  shall  enure  by  way  o^mitter  VestatCy  and  3?  H.8.  tit. 
flludl  make  a  degree,  and  without  these  words  (heires)  shall  passe  ^Jf"^,^^^"' 
the  whole  fee  simple.    And  it  is  to  be  observed,  that  to  releases  3i*u.  4.  a. 
that  enure  by  way  of  mitter  I* estate,  there  must  be  privity  of  estate  40  Am:  5. 
at  the  time  of  the  release.  9  C^i<*  l^ier. 

If  two  coparceners  be  of  a  rent,  and  the  one  of  them  take  ^^^* 
the  ter-tenant  to  husband,  the  other  may  release  to  her,  not-  (^  l^n.  Abr. 
withstanding  the  rent  be  in  suspence,  and  it  shall  enure  by  ^^^' 
way  of  mitter  I* estate,  and  she  may  release  also  to  the  ter-tenant,    *^    •  4-  8- »•) 
and  that  shall  enure  by  way  of  extinguishment :  but  if  she  release 
to  her  sister  and  to  her  husband,  it  is  good  to  bee  scene  how  it 
shall  enure. 

Littleton  having  now  spoken  of  releases  that  enure  by  way  of  yij.  Litt  fol. 
enlargement  of  the  estate,  and  of  releases  that  enure  by  way  68, 69. 
of  mitter  restate^  proceedeth  to  releases  that  enure  by  way  of  (8  H.  4.  8.) 
mitter  le  droit.   So  as  of  that  which  hath  beene  and  shall  bee  said  ^^^^^'  ^^'  *) 
by  our  author  of  releases,  it  appeareth  that  some  doe  enure  by 
way  of  enlargement  of  estate,  some  by  way  of  mitter  testate,  some 
by  way  of  mitter  le  droit,  by  way  of  entrie  and  feoffment,  and 
some  by  extinguishment. 


r2741  a-  Sect.  466. 

yd  LS  O,  sometimes  releases  shall  enure  de  mitter,  and  vest  the  right  of 
him  which  makes  the  release  to  him  to  whom  the  release  is  made.  As 
if  a  man  be  disseised,  and  he  releaseth  to  his  disseisor  alt  his  right,  in  this 
case  the  disseisor  hath  his  right,  so  as  where  before  his  state  was  wrongfuH, 
fiow  by  this  release  it  is  maae  lawfull  and  right  (1). 

"v4  ^  ^  ^^  releaseth  to  his  disseisor,  S^c**    This  release  so  put- 

teth   the  right  of  the  disseisee  to  the  disseisor,  that  it 

changeth  the  quality  of  the  estate  of  the  disseisor ;  fpr  where  his 

estate 


(1)  Here  Littleton  treats  of  releases  which  operate  bv  mitter  le  droit.  Re- 
leases of  this  kind  must  be  made  either  to  the  disseisor,  his  feoffee,  or  his  heir. 
In  all  these  cases  the  possession  is  in  the  releasee;  the  ri^t  in  the  releasor; 
and  the  uniting  the  right  to  the  possession  completes  the  title  of  the  releasee: 
but  the  different  degrees  of  title  in  the  disseisor,  his  feoffee,  or  his  heir,  ^r^ 
the  releases  made  to  them  different  operations.  They  all  agree  in  this  respect, 
that  no  privity  is  required,  or  indeed  can,  from  the  nature  of  the  case,  exist 
between  them  and  the  releasor. — [Note  337.] 


CC4 


L.3.C.8.  S«;t.46r. 

Mtate  was  before  wiongfiill,  it  ia  by  this  release  mnde  lawfull. 
But  hnw  fiiire,  &nd  to  what  rrspecis  his  estate  is  changinl,  tliall  be 
said  hcrciJlcr  in  this  chapter  in  hie  proper  place. 


Sect.  467- 

Ti^T  here  note,  that  trhen  a  man  is  seised  in  frt  iiniple  of  antf  tantb 
or  lenfmenti,  and  another  will  release  to  Mm  ell  tie  ri^ht  which  he 
Jialh  in  the  same  tenemeiil*,  he  neetieth  not  to  speake  of  the  heires  of  Aim  ta 
whom  the  re/ease  is  made,  for  that  he  hath  a  fee  simple  at  the  lime  ot'tht 
release  made.  For  if  the  release  vas  matle  to  him  *  Jor  a  day,  or  an  hour, 
this  shall  be  as  strong  to  him  in  law  as  if  he  had  released  to  him  and  hit 
heirs.  For  tthen  his  right  tros  oitce  sone  from  him  by  his  release  without 
anif  condition,  ifc.  to  him  that  hath  the  fee  simple,  it  is  gone  for  ever. 

"  fJ  E  needeth  not  ia  speake  of  the  heires:,  &;c."  Andlhereason 
of  Littleloa  hereof  ix,  for  that  the  disseisor  liath  a  fee  Eimplc 
at  the  time  of  the  release  uiade.  And  this  appeareih  by  that 
(pMt,  ado.  a.)  which  hath  becne  said  before,  so  as  regularly  hee  that  hath  a  fee 
simple  at  the  time  of  the  release  made  of  a  right,  &o.  oeedeth  not 
speake  of  his  heires. 

Vid»  6  E.  3. 17.       "  For  if  the  release  nwj  raade  lo  him  for  a  daif,  Sfc,"     For  the 

itE.  4.  lit.        diversity  u  betn'eene  a  release  of  part  of  the  estate  of  a  right,  and 

VuMU.f.^.    between  a  release  of  a  right  iu  part  of  the  land.     And  therefore 

Littleton  here  saitfa,  that  a  release  of  a  right  for  a  day  or  an  houre 

is  of  aa  good  force,  as  if  he  had  released  bis  right  to  him  and  his 

(Antass,  .,)     bcire*.     But  i!'a  manbe  diss^eisod  oftwo  ntTc?,  he  may  release  his 

right  in  one  of  thera,  and  yet  enter  into  the  other. 

Without  ant/  cc^  condition,  S^c."    Herein  is  implyed  n>7'47] 
..;..„„:.:„„.  c„.  u.... K.„ „r.u„ ^^    J 


two  diversities ;  first,  betweene  the  <]iiantLty  of  the  estate 
in  a  right,  and  the  quality  thereof;  for  albeit  the  disseisee 
cannot  release  part  of  the  estate,  as  hath  beene  siiid,  yet  may  he 
release  his  right  upon  condition,  as  here  it  appeareth  by  Littie- 
r«]  4  E.  3.  ton  [c],  and  it  agreetli  with  our  bookes. 

Kelca«6o-  Also  here   is    another    diverBity   betweene   a  right,  whereof 

17  As'  s"'  Littleton  putteth  his  case,  which  is  favoured  in  law,  and  a  con- 

giAwiis.         dition  created  by  the  party  which  is  odious  in  law,  for  that  it 
ai  H.  34.  defeateth  estates.     And  therefore  if  a  condition  be  released  upon 

condition,  the  release  is  good,  and  the  condition  void. 

JS  Bep-  63.A  What  thin'gs  may  be  done  upon  condition  is  too  large  a  matter 

'ost.  397. 1,        lo  handle  in  this  place,  our  author  having  treated  of  Conditions 
3^°-  ''■)  before :  only  to  give  a  touch  of  some  things  omitted  there  shall 

suffice.  An  exprcsse  manumission  of  s  villciuc  cannot  be  upon 
condition,  for  once  free  in  that  case,  and  ever  free;  also  an 
attonuneut  to  a  grantee  upon  condition,  the  condition  is  void 
because  the  grant  is  once  settled.  But  this  is  to  be  understood  of 
^h^h'^""""  "  '^"'iJ^'"*  *"''s^l"^"t,  and  not  of  a  condition  precedent;  for 
af  Ap.  Gwilliun't  ate.      lo  £.  3.  cap.  a.      3  H,  7.  f.  6. 

*  ajid  to  his  heirs  added  in  L.  and  M.  and  Roh. 


L. 3.  C.  8.  Sect.  468-69.    Of  Releases.       t274,b.  275.  a. 

in  both  those  cases  the  condition  precedent  is  good.  But  let- 
ters patents  of  denization  made  to  an  alien,  may  be  either 
upon  condition  subsequent  or  precedent ;  and  so  may  the  king 
make  a  charter  of  pardon  to  a  man  of  his  life  upon  conditiony  as 
if  abovesaid. 


Sect.  468.  0iRon.Abr.4OO.) 


J^UT  where  a  man  hath  a  reversion  in  fee  simple  (Mes  lou  *  home  ad 
un  reversion  en  fee  simple^  or  a  remainder  in  fee  simple,  at  the  time 
of  the  release  made,  there  if  he  will  release  to  the  tenant  for  yeares,  or  for 
fife,  or  to  the  tenant  in  taiie,  hee  ought  to  determine  the  estate  which  he  to 
whom  the  release  is  made  shal  have  by  force  of  the  same  release,  for  thai 
such  release  shall  enure  to  enlarge  the  estate  of  him  to  whom  the  release  it 
made  t  (i). 

Of  this  sufficient  hath  beene  said  before. 


Sect.  469. 

JiUT  otherwise  it  is  where  a  man  hath  but  a  right  to  the  land,  and  hath 

nothing  in  the  reversion  nor  in  tlie  remainder  in  deed.    For  if  such 

a  man  release  all  his  right  to  one  which  is  tenant  in  the  freehold,  all  his 

right  is  gone,  albeit  no  mention  be  made  of  the  heires  of  him  to  whom 

the  release  is  made.     For  if  I  let  lands  ||  to  one  for  terme  of  his 

[^7571    lifrf  if  f  ofi^^  release  ^  to  him  to  enlarge  his  estate,  it  behoveth 
a.  J    ^^^^  f  release  to  him  and  to  his  heires  of  his  body  engendered,  §  or 
to  him  and  his  heires,  or  by  these  w^rds.  To  have  and  to  hold  to 
him  and  to  his  heires  4*  of  his  bodie  engendred,  %  or  to  the  heirs  male  of 
his  bodie  engendred,  or  such  like  estates,  or  otherwise  hee  hath  no  greater 
estate  than  hee  had  before. 

"  n^O  one  xvhich  is  tenant  of  the  freehold'*    Here  it  appeareth,  (Ant.  «66.) 

that  to  a  release  of  a  right,  made  to  any  that  hath  an  estate 
of  freehold  in  deed  or  in  law,  no  privitie  at  all  is  requisite.    As  if 

a  disseisor 

*  home— un,  L,  and  M.  and  Rah.  §  or  not  in  L.  and  M.  or  Bfih, 

f  Sfc,  added  in  L.  and   M.   and        4.  male  added  in  L.  and  M.  and 

Roh.  Roh. 

II  or  tenements  added  in  L.  and  M.        %  or  to  the  heirs  male  of  his  body 

^ad  Roh.  engendred,  not  in  L.  and  IVL  or  Roh. 


(1)  All  releases/?^  mitter  le  droit  also  agree  in  this,  tliat  words  of  inherit- 
ance are  not  necessary  in  releases  which  operate  by  mitter  le  droit ;  as  the 
disseisor,  to  whom,  or  to  whose  feofiee,  or  heir,  that  release  is  made,  acquires 
the  fee  by  the  disseisin,  and  therefore  cannot  take  it  under  the  release.    In  this' 
respect  they  difler  from  releases  by  enlargement, — [Note  338.] 


275.  a.  275.  b.]  Of  Releases.     L.  3.  C.  8.  Sect.  470. 

m  diffeiior  make  a  lease  for  lifct  if  the  disKiscc  ndeaie  to  tbe  le»» 
ace,  this  it  good,  and  directiv  vitliin  the  rale  oc  LiuUtan^  became 
tlM  kaee  hath  an  estate  of'  freehold,  albeit  there  be  no  privitie. 
And  io  it  is  if  a  diMt4itTr  make  a  lease  to  A.  and  his  heires  during 
the  life  of  B.  and  A.  dieth,  a  release  bv  the  di*aeisee  to  his  heire, 
before  bee  doth  actoaUv  enter,  is  good. 


CP*^3J7)  Sect.  470. 

JiVT  if  WM  ttmamt  for  lift  lei  let  h  the  same  land  over  to  anoiher  for 
ierme  ofthe  life  qfkis  ieaee,  the  remainder  to  another  in  fee,  nam  if 
I  reUau  to  Urn  io  vhom  my  tenant  made  a  kaie  for  ierme  of  bfe,  I  Aall 
bee  barred  for  ever  (ore  si  jeo  relessa  a  celuy  a  que  mon  tenant  lessast 
pur  terme  de  Tie,  §  ceo  serra  barre  a  touts  jours),  albeit  thai  no  mention 
he  made  of  hts  heires,  for  thai  at  the  time  of  the  release  made  I  had  no 
reversion,  but  only  a  right  to  have  the  reversion.  For  by  such  a  release, 
and  the  remainder  over,  which  my  tenant  made  in  this  case,  my  reversion 
was  discontinued,  ||  ifc.  and  this  release  shall  etiure  to  him  in  the  remainder, 
to  have  advantage  of  it,  aswell  as  to  the  tenant  for  ierme  of  life  (i). 

(Pent.  479.) 


speaketh  of  a  release  of  a  right 
some  respects  enureth  by  way  of  extinguishment ;  as  in  this  case 
wfaidi  LUtleton  here  putteth,  the  release  to  the  lessee  ofthe  lessee 
doth  not  enure  by  way  of  mitter  le  droit,  for  then  should  he  have 
the  whole  right,  but  as  it  were  by  way  of  extinguishment,  in 
respect  of  him  that  made  the  release,  and  that  it  shall  enure  to 
him  in  the  remainder,  which  is  a  qualitie  of  an  inheri* 
tance  ^  extinguished^  But  yet  the  ri^ht  is  not  extinct  [127571 
io  deed,  as  shafi  be  said  hereafter  in  this  chapter.  lT  b.  11 

(Pott  337.  b.)        **  My  reversion  toas  discontinued,  S^cT    Here  discontinue  is  in 

a  large  sense  taken  for  derested,  though  the  entrie  of  the  lessor 
be  not  taken  away,  which  b  implyed  in  this  (Sfc.) 

Sect. 

I  ceo— jeo,  L.  and  M.  and  Roh.         ||  S^c.  not  in  L.  and  M.  and  Roh. 


( 1 )  Here  Littleton  shews  the  operation  of  a  release  per  mitter  le  droit,  when 
made  to  the  feoffee  of  the  disseisor.  The  feoffee  is  in  by  title;  his  estate 
cannot  be  derested  or  disaffirmed,  but  by  an  act  equal  to  that  which  created  it* 
A  release  does  not  affect  his  possession  or  title,  but  discharges  it  from  the  right 
of  the  releasor ;  so  that  whetner  the  whole  fee  is  in  the  feofilee,  or  carved  out 
into  particular  estates,  it  remains  imaltered  by  the  release,  except  as  it  is  dis- 
charged by  it  from  the  lig^t  ofthe  releasor.-lfNote  S39.] 
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Sect.  471. 

TC^OR  to  this  intent  the  tenant  for  terme  of  life  and  he  in  the  remainder 
are  as  one  tenant  in  law,  and  are  as  if  one  tenant  were  sole  seised  in 
his  demesne  as  of  fee  at  the  time  of  such  release  made  unto  him,  S)'c, 

"  J  RE  as  one  tenant  in  Zato."  Which  is  oertainlv  true  in  this 
case  of  remainder,  and  so  it  is  also  in  case  of  a  reversion ; 
as  if  a  disseisor  make  a  lease  for  life,  and  the  disseisee  doth 
releasie  all  his  right  to  the  lessee,  this  release  shall  enure  to  him 
in  the  reversion,  albeit  they  have  severall  estates,  as  hath  beene 
said,  which  is  implyed  in  this  (S^c.J 

But  if  a  disseisor  make  a  lease  for  life,  the  remainder  in  fee, 
albeit  they  to  some  purposes  (as  here  is  said)  are  as  one  tenant 
in  law,  yet  if  the  disseisee  release  all  actions  to  the  tenant  for  life, 
after  the  death  of  the  tenant  for  life,  he  in  the  remainder  shall 
not  take  benefit  of  this  release,    for  it  extended  only  to  the 
tenant  for  life,  as  it  is  holden  [a]  in  Edward  AUham's  case.    And  [a]  Lib.  8,fol. 
in  like  manner,  if  the  disseisor  make  a  lease  for  life,  and  the  dis-  ^^\  Edw.AJt- 
scisee  release  all  actions  to  the  lessee,  this  inureth  not  to  him  in  (^^[^I'^qa  \ 
the  reversion ;  and  so  our  author  is  to  be  understood  of  a  release 
of  rights,  and  not  of  a  release  of  actions,  to  the  tenant  for  life,  as 
(O  or  for  the  benefit  of  him  in  the  remainder  or  reversion. 


Sect.  472. 

j4  LS  O,  if  a  man  be  disseised  by  two,  if  he  release  to  one  of  them(i), 
hee  shall  hold  his  companion  out  of  the  land,  and  by  such  release  hee 
shall  have  the  sole  possession  and  estate  in  the  land.  But  if  a  disseisor 
infeoffe  tzco  in  fee,  and  the  disseisee  release  to  one  of  the  feoffees,  this  shal 
inure  to  both  the  feoffees,  and  the  cause  of  the  diversity  between  these  two 
cases  is  pregnant  enough.  *  For  that  they  come  in  by  fe<ffment,  and  the 
others  by  wrong,  S^c. 

"  J^F  a  man  be  disseised,  Sfc"     This  is  to  bee  understood  where  qi  h.  6.  41. 
tenant  in  fee  simple  is  disseised  and  release  ;  for  if  tenant  (Ant  194.  a.  b.) 

for 

*  The  remainder  of  this  Section  not  in  L.  and  M.  or  Boh. 


■  I  P'9 


( 1 )  Here  the  release  is  to  the  disseisors  themselves.  They  have  only  a  bare 
possession,  preceded  by  no  previous  conveyance,  and  founded  on  no  right  or 
title,  and  therefore  the  release  of  tlie  disseisee  who  has  the  right,  passes  the 
riglit  to  the  disseisor  to  whom  it  is  made,  and  his  holding  out  his  companion  is 
an  act  of  notoriety  equal  to  that  by  which  the  joint  estate  by  disseisin  was 
originally  acquired.  Tlius  the  possession  of  each  of  the  estates  being  founded 
on  an  eaual  degree  of  wrongful  title,  the  disseisor  to  whom  the  release  is  made, 
having  tne  right,  must  be  preferred  to  him  who  has  none :  so  that,  in  this  case, 
the  release  is  tantamount  to  an  actual  entry  and  feo£Bment«— [Note  240.] 


Wl3K.4.li'. 


£H.  f 
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for  life  be  disseised  by  two,  and  he  releoselh  to  one  of  them,  this 
ehall  inure  to  them  hotli ;  tor  he  la  whom  the  release  ia  made, 
hatli  a  longer  estate  than  hec  that  rcleasetli,  and  therefore  cannot 
aloue,  to  hold  out  his  companion,  for  then  should 
the  release  inure  by  way  of  entrio  and  grant  of  his  estate ;  and 
consequently  the  disseisor,  to  whom  the  release  is  made,  should 
become  tenant  for  hfe,  and  the  reversion  revested  in  the  lessor  [6], 
which  etranse  transmutation  and  change  of  estates  in  this  case 
the  law  will  not  suffer.  Hut  if  leewe  for  yearcs  be 
ousted,  and  he  in  the  (jj-  reversion  disseised,  and  the  ^27671 
lessee  release  to  the  disseisor,  the  disseisee  may  enler,  I  n  I 
for  lie  lenne  of^earcs  is  extinct  and  determined.  But 
otlierwisc  it  is  m  case  of  a  lessee  for  life,  for  tlie  disseisor  hath 
a  freehold,  whereupon  the  release  of  tenant  for  life  may  enure; 
but  the  disseisor  hath  no  temic  far  yearcs,  whereupon  the  release 
of  the  lessee  for  yeares  may  eniu'e. 

And  su  it  is  if  donee  in  taite  be  disseised  by  two,  and  releaseth 
to  one  of  them,  it  shall  enure  l«  them  both.  But  if  the  king's 
tenant  for  life  be  disseised  by  two,  and  he  releaseth  to  one  of 
them,  he  shall  hold  out  bis  companion,  for  the  disseisor  gained 
but  the  estate  for  life.  Sa  if  two  joyntenants  make  a  lease  for 
life,  and  after  doe  disseise  the  tenant  for  life,  and  he  release  to 
one  of  them,  he  shall  hold  out  his  companion,  for  ilie  disseisin 
was  but  of  an  estate  for  life. 

If  tenant  for  life  be  disseised  by  two,  and  he  in  the  reversion 
and  tenant  for  life  joync  in  a  release  to  one  of  tlte  disseisors, 
he  shall  hold  his  companion  out,  and  yet  it  cannot  enure  by  wa^ 
of  entrie  and  feoflinent.  But  if  they  severally  release  their 
severall  rights,  their  several!  releases  sliall  enure  to  both  the 
disseisors. 

But  here  in  Littleton's  ease,  where  tenant  in  fee  simple  is  dis- 
seised by  two,  and  rclensclh  to  one  of  tliiin,  this  for  many  pur- 
poses cnureth  by  way  of  entrie  and  feoffment,  and  therefore  he  to 
whom  the  release  is  made  shall  hold  out  his  companion,  and  be 
made  sole  tenant  of  the  fee  simple.  And  this  hoideth  not  only 
in  case  of  a  disseisin,  but  also  in  case  of  intrusion  and  abatement: 
but  necessarily  he  to  whom  the  release  is  made  must  bee  in  by 
wrong,  and  not  by  title. 

'"  ■  '  '  advowson  by  usurpation,  and  the 

of  them,  he  shall  not  hold  oat  his 
:re  to  them  both ;  for  seeing  their 
and  institution,  which  are  judiciall 
by  wrong  :  for  an  usurpation  shall 
cause  a  remitter,  as  it  appearetn  in  F.  N.  B.  31.  m. 

But  if  a  lease  for  life  be  made,  the  remainder  for  life,  the  re- 
mainder in  fee,  and  he  in  remainder  for  life  disseiseth  the  tenant 
for  life,  ond  then  tenant  for  life  dieth,  the  disseisin  is  purged,  and 
he  in  the  remainder  for  life  hath  but  an  estate  for  life.  And  so 
note  a  diversitic  where  tlie  particular  estate  for  life  is  precedent, 
and  when  subsequent. 

Where  our  author  putteth  his  case  of  one  disseised,  put  the 
caae  that  two  joyntenants  In  fee  be  disseised  by  two,  and  one  of 
th^  dlsseiseec  release  to  one  of  the  disseisors  all  his  right,  he 
shall  not  hold  out  his  companion,  because  the  release  is  but  of 
the  moytie,  without  any  certaintie.  If  a  man  be  disseised  by 
two  women,  and  one  of  them  take  husband,  and  the  disseisee 
release  to  the  htuband,  this  shall  enure  to  the  advantage  of  both 

the 


If  two  I 
right  patron  releaseth  to  on 
companion,  but  it  shall  en 
clerke  came  in  by  admissio 
acts,  they  are  not  merely  i 
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the  disseisors,  because  the  husband  was  no  wrong  doer,  but  in  a  (Fofta78.a.) 
manner  in  by  title. 

^*  Hee  shall  have  the  sole  possession  and  estate.*'  If  two  dis- 
seisors be,  and  they  make  a  lease  for  life,  and  the  disseisee 
release  to  one  of  them,  this  shall  enure  to  them  both,  and  to  the 
benefit  of  the  lessee  for  life  also ;  for  he  cannot  by  the  release 
have  the  sole  possession  and  estate,  for  part  of  the  estate  is  in 
another. 

And  so  it  is  (as  it  scemeth)  if  the  disseisors  make  a  lease  for 
yeares,  and  the  disseisee  release  to  one  of  them,  this  shall  enure 
to  them  both,  for  by  the  release  he  cannot  have  the  sole  pos- 
session: and  it  appeareth  by  Littleton^  that  he  must  have  the 
sole  possession,  and  hold  his  companion  out.  But  the  morgagee 
upon  condition,  having  broken  the  condition,  is  disseised  by  two, 
the  morgagor  having  title  of  entrie  for  the  condition  broken^ 
release  to  the  one  disseisor,  albeit  they  be  in  by  wrong,  yet  the 
release  shall  enure  to  them  both  for  two  causes :  first,  for  that 
they  arc  not  wrong  doers  to  the  morgagor,  but  to  the  morgagee ; 
and  by  Littleton's  case  it  appeareth,  that  wrong  is  done  to  him 
that  made  the  release :  secondly,  that  hee  that  makes  the  release 
hath  but  a  title  by  force  of  a  condition,  and  Littleton  b  case  is  of  a 
right.  Like  law  of  an  entrie  for  mortmaine,  or  a  consent  to 
ravishment,  &c. 

^^  But  if  a  disseisor  infeqffe  /tuo,  Sfc.**      And  the  reason  of  this  si  H.6. 41. 
diversitie  is,  for  that  the  feoffees  are  in  by  title,  and  are  presumed  (Ant.  194.  b. 
to  have  a  warrantie,  which  is  much  favoured  in  law,  and  the  5l^P*7o-) 
disseisors  are  meerely  in  by  wrong.    And  the  equitie  of  the  law 
doth  preserve  in  this  case  the  benefit  of  the  estranger  to  die 
release  comming  in  by  one  jojmt  title. 

**  For  that  they  come  in  hy  feoffment j  and  the  others  by  ttrongJ* 
This  is  of  a  new  addition,  and  not  in  the  original],  and  therefore 
J  passe  it  over. 


r276n  (d-  Sect.  473. 

yd  LSO,if  I  bee  disseised,  a  fid  my  disseisor  is  disseised,  if  I  release  to 
the  disseisor  of  my  disseisor ^  I  shall  not  have  an  assise  nor  enter  tgnm 
the  disseisor,  because  his  disseisor  hath  my  right  by  my  release,  S^c.  f  ^^ 
so  it  seemeth  in  this  case,  if  there  be  xx.  disseised  one  after  another,  and 
I  release  to  the  last  disseisor,  J  this  disseisor  shaU  barre  all  the  others  of 
their  actions  and  their  titles.  And  the  cause  is,%asit  seemeth,  for  that  tn 
many  cases,  when  a  man  hath  lawfull  title  of  entrie,  although  he  doth  not 
enter,  he  shall  defeat  all  meane  titles  by  his  release  (quant  un  home  ad 
loyal  title  d'entre,  ||  cement  que  il  n'entra  pas^  11  defeatera  touts  meane 

titles 

*  the — his,  in  L.  and  M.  and  Roh.  f^^  seemeth,  not  in  L.  and  M.. 

f  And  not  in  L.  and  M.  or  Roh.  or  Koh. 

t  this  disseisor — he,  L.  and  M.  and        ||  coment  aue  tl   n'entra  pas— ^ 

Roh.  entre,  £•  and  AT.  and  Roh. 
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lillM  per  son  release!,  ^rt .  But  thh  hoUs  not  in  rverie  case  (iocs  ceo 
n'est  ^  niy  en  cliesciiii  case),  o*  shall  be  mid  herenJUr  ( i ). 

UERE  it  is  to  be  cA^erved,  tbat  a  release  by  one  wliOGe  cntrj 
is  lawlutl  to  him  tliat  is  in  by  wrong,  fahall  pur);e  and  take 

away  all  nicane  estates  and  title;.     And  where  our  author  firat 

puttctli  bis  case  of  two  estates  by  nTong,-ttDd  after  of  twentie  dig- 

nejVio!!,  all  cRtaleg  be  wrong. 
fPoif.  177.  b.  \i  A.  disseise  B.  who  enfeuSWtb  C.  with  warrantic,  whu  en- 

378.  L)  fcolfctli  D.  nith  wBTTiintie.  and  E.  diaieieeth  D.  to  whom  B.  ibe 

9iH.  &41.  (iret  disseisee  rcleasetb,  this  ilolh  defeat  all  the  mesne  ootatM 
fl  H  7*a^  ^""^  warranties,  because  tlie  release  of  B,  is  made  to  a  diMeisoTi 
>  E.  4. 16.  B"<'  ^^^  eulrie  is  lawfulU 

91  E.4.7e,     II  Au.>i.     Vido  3lt.e.  39. 
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dLSO,  if  m^  disaeiior  feltetk  the  tenements  whereof  Im  tiixxftrnt  nuf  to 

another  (u  un  •  aiiter  litime)  for  terme  of  fife,  and  after  the  tenant 

far  terme  of  ftfe  aUfiieth  in  fee,  and  I  release  to  the  alienee,  Sic.  then  my 

diwtiior  cannot  enter  cuiistt  qui  Kupril,  aiOeit  that  at  one  time  tiie  aJitMc 

Hon  aas  to  his  ditinheritanee,  ^c. 

"    ALSO,  ^m^  disKtsor  lettflh,  Sfc."     If  the  disieiaor  malce  a 
Icaae  rar  life,  and  tlte  leatee  makeih  a  feofTment  in  fee,  and 
the  disseisee  rclcaseth  to  the  feoffee,  the  disseisor  shaU  not  enter 
upontlie  feoffee;  for  albeit  the  release  to  one  jiiynt  feolTee  of  a 
(Ji-i-t'i?or,  iis  li.itli  bieiiL'  said,   tihall  not  exclude  llio  olher,  yet  a 
release  to  the  feoffee  of  a  tenant  for  life  in  this  case  shall  take 
away  the  entrie  of  the  disseisor  for  the  alienation  which 
was  made   to   his  t^  disinheritance,   bee  having   the  r2777| 
(eRep.i4e.       inheritance  by  disseisin,  so  as  hee  could  have  no  war-  I  *„    J 
«*n''  **'"       '    ™'''y  annexed  to  it,  and  tenant  for  life  hath  forfeited 
Ho^'aio)         •■'«  *^"»'«'-     I*"^  '*"*''«  '^""■'^  of'*"-"  disseisee  were  not  lawfull,  it 
is  otherwise.     As  if  a  man  malte  a  lease  for  life,  and  the  lessee 
for  life  is  disseised,  and  that  disseisor  is  disseised,  and  be  in  the 
reversion  releaseth  to  tlie  second  disseisor,  tlic  first  disseisor  shall 
enter  upon  the  second  disseisor,  and  his  entry  is  lawfull ;  and  if 
the  lessee  for  life  re-enter,  he  shall  leave  the  reversion  in  the 
first  disseisor ;  and  the  cause  is,  for  that  the  entrj'  of  the  dis- 
seisor (A)  at  tlie  time  of  the  release  made  was  not  lawful].     And 

the 

(A)  dtis^ior  Ktna  ta  b*  here  jmnted  6y  mbla^  inttead  pf  dlisclirc.     Sec  ^t^.  Tliao's 

fl  my — pas,  L.  and  M.  and  lioh.  '  auter  not  in  L.  and  yi.  or  Roh. 


(i)  This  is  upon  the  same  principle,  that,  where  tlie  title  to  the  possession 
is  equal,  the  party  who  obtains  the  right  shall  be  preferred. — So,  by  the  modern 
law,  where  the  equity  of  the  ponies  is  equal,  he  who  has  the  law,  i»  to  be  pre- 
ferred— [Note  341.J 
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the  booke  of  [m]  9  H.  7.  25,  is  to  be  intended  (B)  of  an  estate  taile  [m]  9  H.  7. 35. 
mutatis  mtUandis. 

If,  in  the  case  aforesaid,  the  disseisor  make  a  lease  for  life,  and 
the  lessee  infeofFeth  two,  and  the  disseisee  release  to  one  of  the 
feoffees,  this  shall  barre  the  disseisor,  as  hath  beene  said ;  but  yet 
he  shall  not  hold  out  his  companion  for  the  cause  aforesaid. 


Sect.  475. 

y/1  LSOy  if  a  man  he  disseised,  who  hath  a  sonne  within  age  and  dieth, 
and  tJie  sonne  being  within  age  the  disseisor  dieth  seised,  and  the  land 
descend  to  his  heire  (1),  afid  a  stranger  abate,  and  after  the  sonne  of  the 
disseisee,  when  hee  commeth  to  his  full  age^  releaseth  all  his  right  to  the 
abator;  in  this  case  the  heire  of  t/ie  disseisor  shall  not  have  an  assise  of 
mor-d^ancester  against  the  abator;  but  shall  bee  barred  (en  cest  case 
I'heire  le  disseisor  n'avera  assise  de  raor-d'oncester  en  vers  Tabator,  nies 
scrra  bar,*)  because  the  abator  hath  the  right  of  the  sonne  of  the  disseisee 
by  his  release,  and  the  entry  of  the  sonne  was  congeable,  ffor  that  hee  was 
within  age  at  the  time  of  the  discent,  S^c. 

^HE  reason  of  this  case  is,  for  that  the  entry  of  the  heire  is 
congeable,  and  the  abator  is  in  the  land  by  wrong. 

^<  Abate,**  is  both  an  English  and  French  word,  and  signifleth  Vet.N.B.  115. 
in  his  proper  sense  to  diminish  or  take  away,  as  here  by  his  entrie  5!!^°'??***' 
he  diminisheth  and  taketh  away,  the  freehold  in  law  descended         ^'      ^ 
to  the  heire :  and  so  it  is  said  to  stbste  an  account,  signifying  sub-  f.  N.  B.  S03.  t 
traction  or  withdrawing,  &c.  and  to  abate  the  courage  of  a  man.  W.  i.ca.  17. 
In  another  sense  it  signifyeth  to  prostrate,  beat  downe,  or  over.* 
throw,  as  to  abate  castles,  houses,  and  the  like,  and  to  abate  a 
writ ;  and  hereof  commeth  a  word  of  art,  abatamentum,  which  is 
an  entrie  by  interposition.     Now  the  difference  inter  disseisinam^ 

abatamentum,      ^ 

(B)  Tor  it  is  noi  90  expressed  in  any  part  of  page  15  of  the  year  book  referred  to;  and  in 
another  place  lord  CotcCt  after  observing  that  the  aue  in  9  H.  7.  25.  a.  is  mi^rinted^  mentions 
what  the  reading  s!wuld  be  according  to  the  manuscript,  which  he  had  seen.     See  6  Rep.  70. 

*  d*  assise  added  in  L,  and  M.  and  Rah.    f  Sfc.  added  in  L.  and  M.  and  Roh. 


( 1  ^  Littleton  having  treated  of  releases  per  nutter  le  droit,  when  made  to 
the  disseisors  themselves  and  their  feoffees,  now  treats  of  their  operation  what 
made  to  the  heir  of  the  disseisor.  In  note  1,  to  page  339,  it  was  observed,  that 
a  disseisor  has  a  mere  naked  possession,  unsupported  by  any  right,  and  that 
the  disseisee  may  restore  his  possession,  and  put  a  total  end  to  the  possession 
of  the  disseisor,  by  entry.  But,  though  the  feoffee  of  the  disseisor  comes  in  by 
title,  still  the  right  of  possession  remains  in  the  disseisee,  and  he  may  equally 
enter  on  the  feoffee  as  on  the  disseisor ;  so  that  a  release  per  mitter  le  droit 
gives  both  to  the  disseisor  and  his  feofiee  the  right  of  possession  and  the  right 
of  property :  but  if  the  disseisor  dies,  the  entry  of  the  disseisee  is  taken  away, 
and  a  prosumptive  right  o^  possession  is  in  the  heir ;  so  that  Uie  release  of  the 
disseisee  only  passes  the  right  of  property.— [Note  a4«.] 
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fiiatamenlum,   intnisMiem,   drfoniavienbtm,  el  umrpalionem,  el 
pttrpreilurain,  is  this : 

A  disseisiit  is  a  wrangfuH  putting  out  of  him  that  ig  actually 

seised  ufu  freehold.     And  nbatcmcDt  la  when  a  man  died  seized 

of  ao  eBtat£  of  an  inheritance,  and  betweene  the  death  and  the 

entry  of  the  heire,  an  estrangcr  dotli  interpose  hiniselfe,  and 

abate. 

M'-H'B'*03.       Intrusion  first  properly  [n]  i»,  when  the  ancestor  died  seised  of 

wMm,  U.  4,  j„y  egtatc  of  inheritance  expectant  upon  an  estate  for  life,  and 

"^  *^  then  tenant  for  life  dieth,  and  between  the  death  and  the  entry 

of  the  lieire  an  cstranger  doth  inlerpoEe  hiniselfe  and  intrude. 
|»]  B.  Com.  Secondly,  [o]  he  that  entreih  upon  any  of  tlie  king's  d&- 

cnedemjacf.     mesnes,  and  talceth  the  protits,  is  said  to  intrude  upon  the  king's 

possession. 
rplF.N,B.i4i.       (iJ- Thirdly,  [p]  when  the  heire  in  ward  enUeth  at  Im  PSTTTl 
i-t-b.  full  age  without  satisfaction  for  his  inariage,  the  writ  I     h    _| 

saith,  qttbd  intmsit, 

DefoTciamentum  comnrehendeth  not  only  these  aforenamed, 
but  any  man  that  holactli  land  whereunto  another  man  hatl) 
right,  be  it  by  discent  or  purchase,  is  said  to  be  a  deforceor. 

Usurpation  hath  two  eignihcations  in  the  common  Jaw :  one, 
when  an  estranger  that  no  right  hath  prescntetli  to  a  church, 
and  his  clerke  is  admitted  and  instituted,  hee  is  said  to  bee  an 
iisurper,  and  the  wrongful!  act  that  he  hath  done  is  called  an 
usurpation. 

Secondly,  when  any  subject  doth  use,  without  lawfiill  warrant, 
royal  franchises,  he  is  add  to  usurpe  upon  the  king  those  fran- 
chises. 
[f]GI«nviI.  Purpretlura,  or  pourpreitara,  a  purpresture.     [y]  Purprestura 

uh.g,  (ap.  II.      ett,  Sfc.  BoieralUer  ^unties  ali^uid  Jit  ad  noettmentum  regii  tene- 
Brirton.fi>l,38,    p,^^-^  ^  ^^^  ,g^  (^^  aliguarvm  puidiearum)  vdcmtatu,  gfC. 
(Cro  Cur  1-       ^""^  because  it  is  properly  when  there  js  a  house  huildcd,  or  an 
3  In«t,  a7B.)        enclosure  made  of  any  psiit  of  the  liing'n  demcsiics,  or  of  an  high- 
way, or  a  common  street  or  publike  water,  or  such  like  publikc 
things,  it  is  derived  of  the  French  word  pourpris,  which  sig- 
niiieth  an  inclosure,  but  specially  applied,  as  is  aforesaid,  by  the 
common  law. 


Sect.  476. 

J9t/r  if  a  man  be  disseised  (Mes  si  •  liomc  soil  disseisie),  ind  the 
disseisor  maheth  a/eoffement  upon  cotidilion,  viz.  (o  render  to  him  a 
certaijte  rent,  and  for  default  of  payment  a  re-entry,  &ic.  if  the  disseisee 
release  to  the  feoffee  upon  condition,  yet  this  shall  not  amend  the  estate  of 
the  feoffee  upon  condition  (uncore  ceo  +  n'ameiidra  i'estate  Ic  feofl'ec  sur 
condition) ;  for  notwithstanding  such  re/ease,  yet  his  estate  is  upon  condi- 
tion, as  it  was  before (^i). 

X  And  with  tfas  agreetk  the  opinion  of  all  the  justices,  T-Mch.gH.  7. 

HERE 
•  ascan  added  in  L.  and  M.  and  Roh.     n'avoidera.  Veil.  MS. 
t  a'amendra — ne  abatera,   L.  and       %  Tb'*  paragraiib  not  in  L.  and  M. 
AT.  and  Roh.  ne  alterart.  Pap.  MS.     or  Roh. 

(1)  The  observations  made  on  note  1,  topage  375.3.  note  1,  to  page  376.  b. 
and  the  note  to  the  preceding  page,  apply  to  the  cases  put  by  Littleton  in  this 
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TIT  ERE  the  entry  of  the  disseisee  is  congeable,  and  yet  the  o  H.  7.95. 

release  doth  not  avoid  the  condition,  because  the  feoffee  is 
in  by  title,  as  hath  beene  said,  and  may  have  a  warranty  ( 2).  And 
herein  our  author  expresseth  a  diversitie  betweene  a  condition  in 
law,  and  a  condition  in  deed ;  for  in  tlie  case  before  when  the 
disseisee  releaseth  to  the  feoffee  of  the  tenant  for  life,  the  condi- 
tion in  law  is  taken  away,  but  otherwise  it  is  in  this  case  of  a  con- 
dition in  deed.  - 

But  if  the  feoffee  upon  condition  make  a  feoffment  in  fee  over  (9ect.4i5.) 
without  any  condition,  and  the  disseisee  release  to  the  second  Lib.  i,fn47. 
feoffee,  the  condition  is  destroyed  by  the  release  before  the  con-  Mayowe's  cuie, 
dition  broken  or  after.     For  the  state  of  the  second  feoffee  was 
not  upon  any  expresse  condition,  as  Littleton  here  putteth  hig  ; 

case,  and  he  may  have  advantage  of  the  release,  because  it  is  not 
against  his  owne  proper  acceptance,  as  Littleton  speaketh  in  the 
next  Section. 

But  if  it  be  a  wrongfull  title,  such  a  title  is  taken  away  by  a 
release ;  asl£  A,  disseised  B.  to  the  use  of  C.  /?.  release  to  A, 
this  shall  take  away  the  agreement  of  C.  to  the  disseisin,  because 
it  should  make  him  a  wrong  doer :  as  if  the  disseisor  be  disseised, 
the  disseisee  releaseth  to  the  second  disseisee  (C),  this  taketh 
away  the  right  the  first  disseisor  had  against  the  second,  and  a 
relation  of  ^n  estate  gained  by  wrong  shall  never  defeat  an  estate  *"*  p  ?:  ''• 
subsequent  gained  by  right,  against  a  single  opinion^  not  affirmed  f^^t  271.  a. 
by  any  other  in  one  of  our  bookeg,  276.  b.) 


Sect.  477. 

TN  the  same  manner  it  is  where  a  man  is  disseised  of  certaine  lands,  and 
the  disseisor  grant  a  rent-charge  out  of  the  same  land,  Sfc.  albeit  the 
disseisee  doth  afterwards  release  to  the  disseisor,  <5fc.  yet  the  rent- charge 
remaynes  in  force.  And  the  reason  in  these  two  cases  is  this,  that  a  man 
shall  not  have  advantage  hij  such  release  which  shall  bee  against  his  proper 
acceptance,  and  against  his  own  grant.  And  albeit  some  have  said,  that 
where  the  entry  of  a  man  is  congeable  upon  a  tenant,  if  hec  releasQs  to  the 
same  tenant,  that  this  shall  avai/e  the  tenant,  as  if  he  had  entered  upon  the 
tenant,  and  after  eifeoffed  him,  «^*c.  this  is  not  true  in  every  case.  For  in 
thefrst  case  of  these  tzco  cases  aforesaid,  if  the  disseisee  had  entered  upon 
the  feoffee  upon  condition,  and  after  enfeoffed  him,  then  is  the  condition 
wholly  defeated  and  avoided.  And  so  in  the  second  case,  if  the  disseisee 
entereth  and  enfeoffcth  him  who  granted  the  rent-charge^  then  is  the  rent- 
charge  taken  away  and  avoided,  but  it  is  not  void  by  any  such  release 
without  entrie  made,  Sfc. 

«  AND 

(C)  disseisee  seems  to  be  here  printed  by  mktalte  instead  ^disseisor.  Stc  Mr.  Ritso*s  Jntr.  p,  iig. 


and  the  following  Section,  and  by  sir  Edward  Coke  in  hij  commentary.  The 
whole  of  the  doctrine  contained  in  this  chapter  is  particularly  well  explained 
by  lorid  chief-baron  Gilbert  in  his  treatise  on  tenures. — [Note  243.] 

(2)  The  reason  of  this  case  in  the  book  here  cited  is,  that  the  condition  is  liJie 
a  covenant  between  them;  and  he  is  estopped  from  claiming  it  othei-xici.^e ;  and 
the  diversity  following  seems  to  warrant  this*  PoGt»  278.  ic^-Lord  Nott.  MSS,  — • 
[Note  244.] 

Vol.11.  D» 
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A  \D  Ihe  dismtOT  grani  a  rent-charge,  (fC-"     Here 
I  i(  iinplyod  commoni  or  any  olher  (C?- profit  out  f^TgT 

of  the  lands.  And  tlie  rea»oa  is,  because  he  «hall  not  I  ".  J 
avoid  hia  owne  ^aut  by  a  release  bee  himaelle  hath 
aL-ijuircd  ciiice  the  grant :  but  if  ihe  disseisor  in  tliat  case  be  dit- 
Bciscd,  and  the  dJEtieitee  release  to  the  second  disseisor,  he  tball 
<7  *ep.  aO)  avoid  it,  ns  by  that  n-hicb  hath  beene  said,  Sect.  473,  appeareth. 
(Pmi.  349'  ■-)  So  likewise  'i£  A.  and  B.  bee  joynt  disteisors,  and  B.  grant  a 
(Mu,  Qi.)  rrait-charge,  and  the  di&selsee  release  to  A.  all  his  right,  A.  (liaJt 

avoid  the  renl-chKTge,  because  it  was  not  graotcd  by  him,  aai  sO 
not  within  the  reason  of  our  author. 

If  there  bee  two  femes  joint  disseisors,  and  the  one  taketh 
hueband,  and  the  disseisee  release  to  the  otlier,  shec  is  sole  aeiaed, 
and  ihal  hold  out  t)ie  husband  and  nifo. 

If  two  disseisors  bee,  and  they  infeoffe  another,  and  take  backe 
an  estate  for  life  or  in  fee,  albeit  they  remaine  disseisors  to  the 
disseisee  as  to  have  an  nfsise  against  them,  yet  if  he  release  to 
one  of  them,  he  shall  not  hold  out  his  conipaoion,  because  their 
stale  in  tlie  land  is  bv  feolTment. 

If  there  be  two  disseisors,  and  they  be  disseised,  and  they 
release  to  their  diimeisor,.  and  aAer  disseise  bivn,  and  then  the  dit- 
■cisce  release  to  one  or  both  of  them,  yet  the  second  dissmsor 
shall  re-enter,  for  they  siiall  not  hold  the  land  against  their  owne 
release ;  for  Lill/elon  here  sailh,  thitt  tbcy  ehall  not  avoid  their 
onnc  grant,  and  by  like  reason  they  shal]  not  avoid  tlieir  owne 
release,  ct  sic  de  similiiai. 

"  As  if  lie  had  entered  upon  the  tenant,  and  after  enfeoffed  him, 
S{c."  itere  is  another  kinde  of  release,  vis.  a  release  which 
enureth  by  way  of  entry  and  feoiTment ;  tor  if  a  disseisee  releaae 
to  one  of  tlie  disseisors  to  lomc  purpose,  this  shall  enure  by  ^«j 

of  entry  and  fuofTmenl,  r/z.  ns  to  noiil  out  his  companion. 

But  as  to  a  rent-charge  ccy  granted  by  him,  it  shall  r2787l 

not  enure  by  way  of  entrie  and  fcoffnient ;  for  if  the  I     v    J 

disseisee  had  entred  and  enfeoffed  him,  the  rent-charge 

had  beene  avoided.    But  it  is  a  certaine  rule,  that  when  the  entry 

of  a  man  is  congcahle,  and  he  rcloaseth  to  one  that  is  in  by  title, 

(as  here  to  the  feoffee  upon  condition  is)  it  shnll  never  enure  b* 

way  of  entry  and  feoffment,  either  to  avoid  a  condiiion  with 

which  he  accepted  the  land  charged,  or  his  owne  grant,  or  to 

hold  out  his  colnpanion. 

And  where  it  anpeareth  by  our  author,  that  acts  done  by  the 
disseisor  shall  not  he  avoided  by  the  release  of  the  disseisee,  it  is 
to  be  noted,  that  acts  made  to  the  disseisor  himselfe  shall  not  be 
avoyded  by  the  alteration  of  his  estate  by  the  release  of  the  dis- 
Beiiioe ;  as  if  tlie  lord  before  the  release  had  confirmed  the  estate 
of  the  disseisor  to  hold  by  lesser  services,  the  disseisor  shall  take 
advantage  of  it,  and  so  of  estovers  to  be  burat  in  the  house,  and 
the  like  law  of  a  warrantie  made  unto  him. 

If  the  heire  of  the  disseisor  indow  his  wife  ex  assensu  patris, 
and  the  disseisee  release  to  the  disseisor,  he  shall  not  avoide  the 
indowment,  for  that  is  like  the  case  put  by  Littleton  of  the  rent- 
charge. 

If  an  alien  be  a  disseisor,  and  obtaine  letters  of  denization,  and 
then  the  disseisee  release  unto  htm,  the  king  shall  not  have  the 
land,  for  the  release  hath  altered  the  estate,  and  it  is  as  it  were 
a  new  pin-chate ;  otherwise  it  is  if  the  alien  bad  beene  the  feoffee 
oi  a  disseisor. 

If 
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If  the  lord  digseise  the  tenant,  and  is  disseised,  the  disseisee 
release  to  the  second  disseisor,  yet  the  seigniorie  is  not  revived, 
for  betweene  the  parties  the  release  enures  by  way  of  entrie  and 
feoflinent  as  to  the  land ;  but  not  having  regard  to  the  seigniorie, 
and  for  that  the  possession  was  never  actually  removed  or  re- 
vested from  the  disseisor,  who  claimeth  under  the  lord,  the  seig- 
niorie is  not  revived.  But  if  the  lord  and  a  stranger  disseise  the 
tenant,  and  the  disseisee  release  to  the  stranger,  there  the  seig- 
niorie by  operation  of  law  is  revived,  for  the  whole  is  vested  m 
the  stranger  which  never  claimed  under  the  lord :  and  in  that 
ease,  if  the  lord  had  died,  and  the  land  had  survived,  the  seig- 
niorie had  beene  revived.  But  if  the  lord  had  disseised  the  tenant, 
and  beene  disseised  by  two,  and  the  disseisee  released  to  one  of 
thera,  the  seigniorie  is  not  revived,  because  he  claimed  (as  hath 
beene  said)  under  the  lord. 


Sect.  478. 


yf  LSO,  if  a  man  be  disseised  by  an  infhnt^^  who  alien  in  fee^  and 
the  alienee  dieth  seised,  and  his  heire  entreth,  fthe  disseisor  bein<r 
within  agey  now  is  it  in  the  election  of  the  disseisor  (ore  est  en  election 
J  le  disseisour)  to  hate  a  writ  1|  of  dum  fuit  infra  aetatem,  or  a  writ  ofrig/U 
against  the  heire  of  the  alienee^  and  which  writ  of  them  he  shall  chuse,  hee   ' 
ought  to  recover  by  the  law,  %8fc.    And  also  he  may  enter  into  the  land 
tpithout  any  recovery,  and  in  this  case  the  entrie  of  the  disseisee  is  taken 
away,  Sfc.     But  ui  this  case  if  the  disseisee  release  his  rigJit  to  the  heire  of 
the  alienee,  and  after  the  disseisor  bringeth  a  writ  of  right  against  twf 
heire  of  the  alienee,  and  hee  joyne  the  tnise  upon  the  meere  right,  4c.  the 
great  assise  ought  to  finde  by  the  law,  that  the  tenant  hath  more  meere 
right '{' than  the  disseisor y  %S^c.  for  that  the  tenant  hath  the  right  of  the 
disseisee  by  his  release,  the  which  is  the  most  ancient  and  most  meere  rightt 
for  by  such  release  all  the  right  of  the  disseisee  passeth  to  the  tenant,  and 
is  in  the  tenant.     And  to  this  some  have  sqidy  that  in  this  case  where  a  man 
which  hath  right  to  lands  or  tenements  (but  his  entrie  is  not  congeable) 
if  he  release  to  the  tenant  **  all  his  right,  S)C,  that  such  release  shall  enure^ 
by  way  of  extinguishment.     As  to  this  it  may  bee  said^  tliat  this  is  true 
(que  ceo  est  ft  voyei )  as  to  him  which  releaseth ;  for  by  his  release  he 
hath  dismissed  himself  quite  (Jj:  quietment)  of  44/115  right  as  to  hiu 
person,  but  yet  ||||Me  right  which  he  hath  may  well  pan  to  the  tenant  by 

hit 

*  xvithin  age  added  in  L.  and  M.  ••  Sfc.  added  L.  and  M.  and  Roh. 

and  Roh-  tt  voyer — ^verite,   Z,  and  M.  and 

f  the  disseisor — the  alienor  in  L.  and  Roh. 

M.  and  Roh.  %%  quietment  not  in  L.  and  M,  or 

±  le  disseisor — d'alienour,L.fl«fl?iVf.  Roh. — nettement,  MSS. 

and  Roh.  i-^-  all  added  L.  and  M.  and  Roh. 

H  o^not  in  L.  and  M.  or  Roh.  ||  ||  the  right  xvhich  he  hath  may  xveU 

§  d^c.  not  in  L.  and  M.  or  Roh.  pass  to  the  tenant  by  his  release,  not  in 

4  S^c.  added  L.  and  M.  and  Roh.  the  Veil.  MS.  but  omitted  most  pro- 

%  Sfc  not  in  L.  and  M.  or  lloh.  bably  through  mistake. 

DP  a 


,p 
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hit  releair.  For  il  should  bee  inronvement  that  siirh  an  anehnt  right 
tliould  bee  eitiiid  altogether,  Sfc.  for  it  is  commonly  said,  that  a  rig/it 
eaniiot  (lie(.i). 

"  WHICH 


(i)  Few  parU  of  Little  ton's  tenures  require  more  uttentian  than  the  pre- 
sent Section,  and  tbe  five  Sections,  by  whicli  it  is  inioicdiatoly  followed. 

The  caac^  propounded  by  Littleton,  It,  tliat  A.  ii;  diuciscd  hy  B.,  an  in- 
ikot:— that  B.,  ouriog  his  infancy,  executes  a  fculTmcnt,  with  livery  of  seisin, 
to  C.  and  liis  heirs ;  —that,  i^ile  li.  continues  an  infant,  C.  dies,  and  the  land 
descends  to  D.  and  his  heirs ; — that,  alter  thi«  descent,  B.  attalne  21  : — thst 
yl.  ^en  releases  to  D-  and  his  heii:s;— nod  Uuit  B.  tJien  brings  a  vrit  of  right 
ag^nst  J),  tn  recover  tlie  land. 

Tlie  feoffment  of  B.,  being  executed  by  him  during  his  minority,  was  origi- 
nally voidable  by  bim  ;  yet,  being  only  voidable,  and  not  void,  it  conferred  on 
C.  an  actual  estate  in  fee  simple:  and  this  estate  would  remain  in  C.  till  it 
should  be  recovered  from  him  by  B.  or  hts  heirs.  Thu«,  the  rights  of  tbe 
parties  stood,  immediatdy  upon  the  execution  of  tlie  feotTment ;  and  both  A. 
and  B.  might  recover  against  C.  by  cntrj*,  or  by  a  possesaory  action,  or  by  a 
writ  of  right : — and  in  addition  to  tliese  remedies,  B.  might  recover  ngaiast 
C.  by  the  writ  dumjkiti'ifra  trlalcia. 

The  death  of  C,  during  tJie  minority  of  B. ,  produced  a  consitlerable 
idteratiun  in  the  right  of  A.  In  thv  chapter  00  Deicenii,  Khich  lake  awau 
jRHtries,  it  has  been  shewn,  (c.  G.  </  385),  that,  if  a  disseisor  hath  issue,  ana 
dies  seised  of  the  land  aLouircd  bv  the  disseisin,  tlie  law  caxts  the  land  on  tlte 
issue  ;  and  the  disseisee  tlierebj  loses  hia  right  to  recover  the  land  by  entiy, 
and  can  only  recover  it  by  action,  the  law  is  the  same,  when  the  disseisor 
aliens ;  and  the  alienee  dies  seised  and  tlie  land  descends  to  his  iseue.  But, 
ia  Section  403,  it  is  observed,  that  this  efiect  of  a  disseism  does  nut  hold  In 
cases,  where  both  the  disseisin  and  the  descent  take  ]>1ace  during  the  minority 
of  the  disseisee.  In  rt*S|>ect  therefore  to  A. ,  the  tleiiih  of  t'. ,  during  the  mi- 
nority of  i}.,  was  attended  with  this  important  toiiscrjaiucf,  llint  i I  deprived 
A.  of  his  right  to  restore  his  possession  by  entry,  and  reduced  him,  if  he  sought 
to  restore  it,  to  the  necessity  of  doing  it  by  action.  In  respect  to  B.,  the 
descent  of  the  land,  on  C.'s  decease,  to  D. ,  was  altogether  inoperative :  so 
that,  in  this  stage  of  the  title.  A-  was  equally,  in  respect  to  B.  and  D.,  the 
rightful  owner  of  the  fee  ;  B.  in  respect  to  A,  was  the  tortiousi  possessor,  and 
in  respect  to  D.  was  the  rightful  owner  of  it;  and  A.  by  action,  and  B.  both 
by  entry  and  action,  might  recover  the  land  from  D.  The  actions  by  which 
A.  and  B.  might  recover  were  either  possessory,  as  a  writ  of  disseisin  or  assize, 
or  droitural,  ns  a  writ  of  right: — in  addition  to  the  writs  which  have  been  men- 
tioned, B.  had  the  writ  dumfiiit  infr<l  ivlalem. 

Under  these  circumstances  A.  released  to  />.— Now,  if  i?.  had  either  entered 
on  the  land,  or  brought  his  possessory  action  against  D.  ■  B.  would  have  reco- 
vered. Tor,  in  a  suit  ujion  either,  the  gist  would  have  been,  whether  B.  or 
D,  had  the  better  right  to  tlie  possession.  Now,  B-  would  prove  his  actual 
«eisin  ;  D.  could  only  produce  tlie  fcotfinent  from  B.  to  C,  and  prove  his  heir- 
ship to  C.  Against  these,  B.  would  plead  his  non-age;  and  by  proving  it, 
would  avoid  the  feoffment,  and  consequently  obtain  judgment.  But,  instead 
of  entering  on  the  land,  or  bringing  his  possessory  action,  B.,  unadvisedly, 
proceeds  by  writ  of  right.  In  sucli  an  action,  the  gist  is,  which  has  tlie  most 
mere  right,  tlie  demandant  or  tenant.  If  A.  had  not  executed  the  release  tO 
D. ,  B.  must  have  recovered ;  for  possession,  standing  singly,  carries  with  it, 
ns  well  in  a  writ  of  right,  as  in  a  possessory  action,  a  good  title,  till  a  better 
is  shewn.  Now,  B.  was  evidently  in  possession,  when  he  executed  the  feoff- 
tneati  but  that  feofimcot  was  voidable  oa  account  of  the  Don-age,  and  was 
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T^HICH  tvrit  of  them  hee  shall  chuscy  Sfc"    Note,  many  (Ant.  45.  a.) 
times  in  one  case  the  law  doth  give  a  man  severail  reme-  Vid- Sect.  514. 
dies,  and  of  severail  kindes,  as  in  this  case  by  action  and  by  ^  £  '^'^' 
entry;  by  action,  either  a  writ  of  right,  or  dumjuit  infra  ataiem,     ai  e.  4.  55'. 

41  £.  3. 10. 
**  And  afler  the  disseisor  bringeth  a  tvrit  qfrieht,  S^c."     Here  it  ^  ^'  4«  >«. 
appeareth  that  there  is  a  great  art  and  knowledge  for  a  man  that 
hath  divers  remedies  to  chuse  his  aptest  remedie ;  as  in  this  case, 

if 


avoided  by  the  action.     Thus,  tlie  feoffment,  standing  singly,  was  no  defence 
against  B, 

But  the  release  altered  the  case ;  it  conferred  the  right  on  JD. :  and  conse-^ 
quently  in  a  droitural  action,  where  the  question  to  be  tried  is,  which  of  the 
parties  has  the  most  mere  right,  it  gave  Z).  a  better  title  than  B, 

This,  however,  was  open  to  the  objection  noticed  by  Littleton ; — that  D.  r 
having  the  actual  estate  of  freehold^  A'^  right  was  merged  in  it  by  the  release  \ 
and  as,  on  this  supposition,  it  ceased  to  exist,  2).  could  not  avail  himself  of  it,, 
as  a  defence  against  B. — Something  of  this  nature  occurs  in  modern  law.  If 
a  person  purchase  an  estate,  which  is  subject  to  a  judgment,  of  which,  at  the 
time  of  the  purchase,  he  has  not  notice,  and  procures  a  term  of  years,  prior  in 
its  creation,  to  that  judgment,  to  be  assigned  to  a  trustee  for  him,  the  term 
will  protect  him  against  the  judgment.  But  if,  instead  of  having  the  term 
assigned  to  a  trustee,  he  takes  an  assignment  of  it  to  himself,  it  merges  in 
the  freehold,  and  cannot  aflerwards  be  set  up  as  a  protection  against  the 
judgment. 

•  Such  is  tlie  nature  of  the  objection  noticed  by  Littleton.  He  answers  it  by 
observing,  that,  in  these  cases,  the  effect  of  the  release  is  difierent,  in  respect 
to  the  releasor,  from  what  it  is  in  respect  to  strangers ;  for  that,  in  respect  ta 
the  releasor,  it  ceases  to  exist,  as  by  his  release  the  releasor  hath  dismissed 
himself  quite  of  liis  right ;  bat  tliat,  in  respect  to  strangers,  the  rigi:it,  which 
the  releasor  had  passes  by  his  release  to  the  releasee,  and  subsists  in  him  for 
all  beneficial  purposes. 

He  proves  his  position,— -ist,  by  producing  tlie  maxim  of  the  common  law, 
that  a  right  cannot  die; — Qdly,  from  the  general  rule,  that  a  release  can  never 
operate  by  way  of  extinguishment,  if  the  releasee  can  have  that,  which  is 
released  to  him.  This  he  shews,  by  the  nature  of  the  cases,  to  which  only 
such  releases  apply ;  as^  when  a  lord  releases  service  to  a  tenant  (Sect.  479), 
or  where  the  owner  of  a  rent-charge  or  common,  releases  it  to  the  owner  of 
the  land,  which  is  subject  to  it.  In  the  first  of  liiese  cases,  the  tenant  could 
not  do  the  service  to  himself;  and  in  the  second,  he  could  not  hold,  distinct 
from  his  land,  the  servitude  with  which  it  was  charged  :~in  each  case,  there- 
fore, the  release  necessarily  operates  by  way  of  extinguishment.  Hence  Lit- 
tleton infers,  that,  as  releases  can  only  operate  by  way  of  extinguishment, 
when  the  releasee  cannot  have  the  subject  which  is  released,  and  in  the  case 
proposed,  the  releasor  could  take  and  hold  tlie  right,  the  release  could  not 
operate  to  extinguish  it. 

In  support  of  this  conclusion,  he  states  (Sect.  481),  that,  as  the  law  stood 
before  the  statute  of  Westm.  3,  if  a  lease  were  made  to  a  man  for  the  term  of 
his  life,  with  the  remainder  over  in  fee,  and  a  stranger,  by  a  feigned  action, 
recovered  the  land  against  the  tenant  for  life,  by  default,  and  afler  the  tenant 
died,  the  person  in  remainder  had  ho  remedy.  On  this  doctrine  of  the 
common  law,  Littleton  (Sect  482)  proposes  tlie  following  case :  A>  is  tenant 
for  life,  with  the  immediate  remainder  to  /.  S*  in  fee.  /.  jS.  disseises  ^.,  and 
A.  being  thus  disseised,  enters  on  /.  B,^  and  C.  then  brings  a  feigned  action 
against  A.  and  recovers,  by  default.  A.  then  dies,  and  /.  iS.  brings  a  writ  of 
right  against  C.     Now  A.^^  by  hia  entry,  defeated  th^fee,  which  /.  /S.  acquired 

©D  3  by 


I 


L.3.  C.8.  Sect.  47  ~ 

if  he  bring  his  writ  of  right,  tlie  JJRReiior  »hall  be  barred,  but 
if  he  hiid  entred  upon  the  Ui'Jro  of  the  alienee,  he  should  hava 
enjrjyed  tho  land  for  ever.  For  iu  that  caae  tiie  heire  of  the 
alien'i^e  af^er  kucIi  an  entrie  ^hall  never  have  a  writ  of  right,  no 
aiOK  than  if  the  disDciace  cDtretli  upon  the  beirc  of  the  diEseisar, 

■Ad 

by  the  disseisin,  but  restored  hU  own  life  estate,  nnd  tlie  remainder  in  fee  of 
/.  S.  expectant  on  it ;  and  then  in  consequence  of  A.t  default,  /.  S.,  according 
to  the  doctrine  of  the  common  Jaw,  would,  on  J.'e  decease,  if  the  previous  dis> 
B«isin  had  not  taken  place,  have  been  wholly  without  renwdy.  Yet,  says  Lit- 
tleton, /.  S.  shall  recover  in  a  writ  of  right The  reason  is  piven  by  lord  Coke, 

in  his  commeiiiary  on  Section  48a.  "  The  seisin,"  say*  his  lordship,  "  is  de- 
"  feeted,  betiaen  the  tenant  Jbr  life  and  liim  in  Temaindfr,  yet,  having  regard 
"  to  the  recoveror,  who  is  a  mere  stranger,  and  hatli  no  title,  it  is  Bufficicot 
"  against  hiui.  But  otherwise  it  is,  against  the  party  who  itefeatcd  the  seisin, 
"  the  law  being  propense  to  give  renwdy  to  him,  tliat  right  hath."  Thia  caao 
and  lord  Colte's  explanation  of  it,  exemplify,  and,  to  a  certain  extent,  tstablid) 
Littleton's  position.  The  analogy  between  the  case  propounded  by  Littleton, 
imd  the  rate,  which  he  cites  in  support  of  his  conclusion  on  that  ca»e,  »eenM  to 
be,  tliai,  in  each  case,  the  possession  of  the  parlies  in  contest  was  equally 
tortious :  and  the  law,  therefore,  preferred  the  title  of  him,  who  hiid  the  most 
were  right.  For,  in  tlie  first  case,  B.  the  iuftint  acquired  the  possession  by 
disseiiiu :  D.  acquired  it  by  descent  from  C. .  who  claimed  tmder  the  voidable 
feoffment  of  fl.  But,  as  the  release  of  A.  conferred  A'»  right  to  the  land  oO 
/>.,  llie  law  nreferred  his  title  to  that  of  11.,  as  D.,  by  the  acquisition  of  the 
right  of  A.,  nad  most  mere  right — In  the  other  cmc,  /.  S.  acquired  die  pos- 
session by  disseisin,  and  C  acquired  it  under  a  covinous  default.  But  tfaOHRb 
/.  8.,  by  his  tortious  entiy,  accelerated  hit  potsession  of  the  estate,  yet,  uttcier 
the  original  settlement  of  the  land,  he  becatne,  on  A.'a  decease,  the  riditfid 
owner  of  it.  The  law  therefore  considered,  that  the  title  of  I.  S.,  which  wai 
originally  a  rightful  esliite,  should  be  preferred  to  the  title  oft'.,  which  waa 
originally  founded  in  collusion  between  him  and  A. ;  and  therefore  adjudged  it 
to  /,  18.,  as  having  the  most  mere  right. — These  observations  seem  to  explain 
die  sections  to  which  they  are  applira ;  and  the  nature  of  the  argument,  sug- 
gested by  Littleton  to  support  of  his  opinion,  and  the  case,  by  which  he 
flluatrates  it. 

With  respect  to  the  statute  of  Westmmster  2,  mentioned  by  Littleton — it  has 
been  stated,  that,  at  common  law,  if  a  man  were  tenant  for  life,  with  remain- 
ders over,  and  a  stranger,  by  a  feigned  action,  recovered  against  the  tenant 
ftr  life,  the  reraainder-man  had  no  remedy,  till  it  was  supplied  by  this  statute. 

Further  remedy  waa  provided  for  them,  by  the  statute  ,13  Hen.  8.  c.  31, 
trhich  enacted,  that  all  common  recoveries  Buffered  by  tenant  for  life,  without 
the  consent  of  the  persons  in  remainder  or  reversion,  should  be  totally  void. 

To  avoid  the  effect  of  this  statute,  the  tenant  for  life  sometimes  made  a 
lease  for  years ;  the  lessee  then  made  a  feoffment,  and  a  prsecijie  was  brought 
against  the  feoffee,  and  he  vouched  the  tenant  for  life.  It  was  held  that,  as 
the  tenant  for  life  was  disseised  by  the  feoffinent  of  his  lessee  for  years,  he  was 
not  the  actual  tenant  for  life,  or  seised  of  the  actual  freehold,  when  tlie  reco- 
very waa  suffered ;  and  did  not,  therefore,  fall  within  the  terms  of  the  statute  of 
Hen.  8.  To  bring  such  cases  within  the  intended  remedy  the  statute  of  14  Eliz. 
C.  8,  waa  passed ;  which  enacted  that  recoveries,  prosecuted  against  tenants  for 
Lfe,  or  in  tail  after  possibility  of  issue  extinct,  or  against  any  other  with  the 
Toucher  of  the  particular  tenant,  should  be  void  against  all  persons  in  remainder 
or  reversion  :  with  a  proviso,  that  nothing  in  the  act  should  extend  to  recoverici 
by  good  title,  or  to  recoveries  by  aasent  and  agreement  of  the  persons  in 
remainder  or  rerersifln,  so  that  nich  anent  and  agreement  appeared  of  recont 
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and  make  a  feofifinent  in  fee,  if  the  heire  of  the  dls- 

t279Tl  •^*sor  (^  re-enter  he  shall  detaine  the  land  for  ever,  (Ant.  966.  a,) 
J  and  the  feoffee  shall  not  maintaine  any  writ  of  right ;  38  J^  8-  1^ 
•  for  a  bare  right  shall  never  be  left  in  the  feoffee,  but  ^^^  "^  *  r^^^ 

shall  ever  follow  the  possession,  as  hath  beene  said  :  but  if  the  actioo,  5. "" 
disseisee  entrcth  upon  the  heire  of  the  disseisor,  and  make  a  Vide  Sect.  447. 
feoffment  in  fee  upon  condition,  and  entreth  for  the  condition 
broken  before  the  heire  of  the  disseisor  enter,  hee  is  restored  to 
his  right  againe. 

A  man  maketh  a  gift  in  taile,  the  remainder  in  fee,  tenant  in  9  H.  7. 34. 
taile  dieth  without  issue,  an  estrangcr  intrude,  and  he  in  the 
remainder  brings  a  formedou,  and  recovereth  by  default,  and 
maketh  a  feoffment  in  fee,  the  intrudor  reverse  the  recoverie  ia 
a  writ  of  disceit  and  entreth,  he  shall  detaine  the  land  for  ever^ 
and  the  feoffee  shall  not  have  a  writ  of  right. 

Apd  so  likewise  if  a  disseisor  die  seised,  and  a  stranger  abate,  9  H.  7.  24^ 
and  the  disseisee  release  to  him,  the  heire  of  the  disseisor  shall 
enter  and  detaine  the  land  for  ever.  For  the  right  to  the  pos- 
session shall  draw  the  right  ef  the  land  to  it,  and  shall  not  leave 
a  right  in  him  to  whom  the  release  is  made,  as  hath  been  said 
before  in  the  447  Section. 

"  The  ri^ht  of  the  disseisee  passeth  to  the  tenant^  and  is  in  the 
tenant.**  For  seeing  the  tenant  hath  the  whole  fee  simple,  he  is 
capable  of  the  whole  nght  of  the  disseisee,  and,  as  Littleton  here 
saith,  the  right  is  in  the  tenant. 

^  It  should  be  inconvenient.'*  Here  againer  as  hath  beene  often  ^'^  Sect.  S^.. 
obaerved,  an  argument  ab  inconvenienti  is  forcible  in  law;  and  *^'*^^^*' 
tbat  judges  by  the  authoritie  of  our  author  are  to  judge  of    '^•^^•'**"; 

inconveniences  as  of  things  unlawful!  (A)  as  hereby  and 
P2y97|  ^  ^y  many  otlier  places  it  appeareth. 

"  A  right  cannot  die"  Dormit  aliquando  jus^  moritur 
nunquam.  For  of  such  an  high  estimation  is  right  in  the  eye  of 
the  law,  as  the  law  preseryeSi  it  fropi  death  and  destruction : 
trodden  downe  it  may  bee,  but  never  trodden  out.  For  where  it 
hath  beene  said,  that  a  release  of  right  doth  in  some  cases  enure 
by  way  of  extinguishment;  it  is  so  to  be  understood,  either  (as^ 
Littleton  doth  here)  in  respect  of  him  that  makes  the  release,  or 
in  respect  that  by  construction  of  law  it  enureth  not  alone  to  him 
to  whom  it  is  made,  but  to  others  also  who  be  estrangers  to  the 

release, 

(A)  Vid.  tnte  66.  tun.  i.  as  to  the  necasity  of  qual^ying  the  maxim  hen  tdlmded  to. 


in  any  of  her  majesty's  courts:  and  the  statute  of  3a  Hen.  8.  was  repealed.  ^  In 
C<Hisequence  of  the  last  proviso  in  the  statute,  a  tenant  for  life  may  now  join 
with  the  person  in  remainder  or  reversion,  in  suffering  a  common  recovery. 
This  was  first  settled  in  Wiseman  v.  Crow,  Cro.  Eliz.  Joa ;  and  is  every  day  V 
practice. 

It  sometimes  happens,  that  a  tenant  in  tail  supposing  himself  seised  in  fee, 
executes  a  settlement,  and  takes  an  estate  for  life  under  it :  a  question  has 
been  made,  whether  such  a  tenant  for  life  is  prevented  from  suffi^nng  a  recovenr 
by  the  statutes  cited.  It  seeqos  to  be  dear,  that  he  is  not ;  as  all  the  dee<& 
must  be  considered  as  forming  one  conveyance,  and  as  referring  back  to  the 
original  conveyance,.  e;Kecuted  by  the  party  when  he  was  actually  .tenant  in  tail ; 
— so  that  the  recovery,  and  the  deed  leading  the  uses  of  it,  operate  merely 
by  way  of  further  assurance—- >[Note  S44*.] 
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release,  wliidi,  as  hatli  bcene  said,  i%  a  (jtialitie  of  an  inheritaoCA 
exlingiiiiirecl. 

As  if  there  be  lord  and  tenant,  and  llie  tmant  makcth  a  leoce 
for  life,  tliir  remainder  in  fee,  if  ilic  lord  release  to  tlie  tenant  for 
life,  tlir  rem  i?  wliolly  enlinguifchcd,  and  he  io  the  remainder  fthall 
tftki:  benefit  iliTeof;  even  so  when  the  lieire  of  a  disseisor  is 
diueiscd,  and  [)>''  disseisor  make  a  lease  for  life,  the  remainder  in 
fee,  if  the  firfct  disseisee  release  to  the  tenant  for  life,  this  is  said 
to  enai  L'  by  way  of  extinguishment,  for  that  it  shall  enure  la  him 
in  tliL-  rcmaindiT,  who  is  a  stranger  to  the  release ;  and  yet  in 
trulli  the  right  is  not  extinct,  but  doth  follow  the  possession,  wt. 
the  li-n.int  ^r  life  hath  it  during  his  time,  and  he  in  the  remainder 
to  him  and  to  his  herres,  and  the  rigitt  of  the  inheritance  ii  in 
bim  in  the  remainder;  for  a  right  to  lond  cannot  die  or  be  extinct 
in  di'cil ;  and  tliL-relbrc  if,  after  the  death  of  tenant  for  life,  the 
heirc  of  the  disseisor  bring  a  writ  of  right  against  him  in  the 
remainder,  and  he  joyne  the  mise  upon  the  mcere  right,  it  sh^T 
be  found  for  him,  because  in  jud^ient  of  law  he  hath  by  the 
Katd  rdeafc  the  right  of  the  first  disseisee. 
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Ji^T  ttleaut  which  enure  by  Kvy  of  extinguishment (i)  against  aU 
ptnata,  are  where  bee  to  whom  the  release  ii  made  crtniiol  have  that 
ivAicn  to  hm  is  relfa^d.  Jt  \f  there  bee  hid  and  tenniit,  and  the  ivrtt 
Ttleoie  (0  the  ttaaiit  all  the  riglU  which  hee  itath  in  the  leignioiy,  or  ail  the 
right  which  he  hath  in  the  land,  6fc.  this  release  tioelh  by  tray  of  esUn-' 
guiihmeiif  (i!i'iiiist  all  yenvm,  bectiitse  that  the  tciiinit  cannot  have  ^service 
to  receive  vf  him-v/Jc. 

TJERE  Littleton  puttcth  a  diversity  bet weenc  releases  which 
enure  by  way  of  extinguishment  against  all  pcisong,  and 
whereof  all  persons  may  taku  advantage,  and  releases  which  in 
reEpL'Ci  of  some  persons  cimre  by  way  of  extinguishment,  nod  of 
other  persons  by  way  of  milter  le  droit ;  or  betweenc  releases 
which  in  deed  inure  by  cstinguiRhment,  for  that  hee  to  wboia 
the  releuEc  is  made,  cannot  have  ihe  thing  released,  and  releases 
which,  having  snme  quality  of  such  releases,  arc  said  Io  enure 
by  way  of  extinguii^hmcnt,  but  in  troth  doe  nut,  for  that  he  to 
whom  ttie  release  is  made  may  receive  and  lake  the  thing  re- 
leased. And  here  Lillltton  piitteth  cases  where  releases  do  abso- 
lutelv  enure  by  extinguishment  without  exception,  liaving  rcspecC 
to  all  persons,  ^nd  first  of  the  lord  and  tenant:  secondly,  ot  tliB 
rent-cnorge:  thirdly,  of  the  common  of  pasture. 


i4H.e.fd.5,6- 
11  H.  7.  is. 
so  H.  6.  liT. 


Sect. 


ve — this,  L.  and  M.  and  Roh. 


( 1 )  Here  Littleton  rcturnE  to  releases  b;  extinguiihment.     See  ant.  268. 
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TU  the  same  manner  is  it  of  a  release  made  to  the  tenant  of  the  land  of 

a  rent-charge  or  common  of  pasture,  t^c.  because  the  tenant  cannot 

have  that  which  to  him  is  released,  S^c,  so  such  releases  shall  enure  by  way 

of  extinguishment  in  all  wayes  (issiot  tiels  releases  urera  *  per  extinguish^ 

meat  eu  touts  voyes. 

'pi  R  S  T,  of  the  lord  and  tenant,  and  the  lord  release  to 

[28071  ^^  tenant  his  seigniorie,  ^  this  most  of  necessity 
J  enure  by  way  of  extinguishment  to  all  men;  for  the 
tenant  cannot  have  service  to  be  taken  of  himselfe,  nor 
one  man  can  be  both  lord  and  tenant.  The  second  is  of  a  rent-  (a  Roll.  Abr. 
charge ;  a  man  cannot  have  land  and  a  rent  issuing  out  of  the  405*) 
same  land.  Thirdly,  a  man  cannot  have  land  and  a  common  of 
pasture  issuing  out  of  the  same  land,  et  sicde  asieris.  For  in  all 
tiiese  cases  and  the  like  he  to  whom  the  release  is  made  cannot 
have  and  enjoy  the  thing  that  is  released.  But  in  the  case  of  the 
right  of  the  land,  the  tenant  of  the  land  may  take  and  enjoy  it  for 
strengthening  his  estate  therein. 

The  mesne  being  a  feme  entermarrie  with  the  tenant  peravaile>  (Ant.  S73.b.) 
if  the  lord  release  to  the  feme,  the  seigniorie  only  is  extmct ;  but . 
if  hee  release  to  the  husband,  both  seigniorie  and  mesnaltie  are 
extinct.  And  in  this  case,  if  the  lord  release  to  the  husband  and 
wife,  it  is  a  question  how  the  release  shall  enure;  but  it  is  no  ques- 
tion but  that  a  release  may  be  made  to  a  mesnaltie  or  a  seigniory 
auspended  in  part  of  the  estate. 

But  here  observe  a  diversity  where  a  rdease  enureth  by  way  of  (274*  ••  i  Koll. 
extinguishment  of  an  inheritance,  which  is  in  possession  and  may  ^^^'  4^^0 
be  granted  over,  and  a  release  of  a  right,  or  an  action  to  lands  L "^b^ajg"'  \ 
which  cannot  be  granted  over,     [r]  For  the  lord  may  release  his  [r]  13  E.  3. 
seigniorie  to  the  tenant  of  the  land  for  life  or  in  taile,  et  sic  de  tit.  ExtinEtiith- 
cateris.     But  so  cannot  one  release  a  right  or  an  action ;  for  if  nient.Bro<3[e45. 

it  be  released  but  for  an  honre,  it  is  extinct  for  ever,  as  hath  «'  ^'**  Voudvr, 
•  .J  '  '  F.  lao. 

beenesaid.  30  E.  3. 13. 

And  two  things  are  to  be  observed  here.     First,  that  by  the   igH.  6. 19. 
Release  of  all  the  right  in  the  land  the  seigpiiorie  is  extinct,  as  well  ^>  £-3*  33« 
as  by  the  release  of  all  the  right  in  the  seigniorie,  for  the  seigni-   3^  ^si.  17. 
«frie  is&ueth  out  of  the  land.     Secondly,  that  by  the  release  of  all   j^i^gge  au 
his  right  in  the  seigniorie  or  the  land,  the  whole  seigniorie  is   18  F.  a.' ibid.  5. 
extinct  without  any  words  '  of  inheritance.     If  the  tenancie  he  96  H.  8.  5. 

S'ven  to  a  lord  and  to  a  stranger,  and  to  the  heires  of  the  stranger,  4*  Ais.  0. 
e  lord  release  to  his  companion  all  the  right  in  the  land,  this 
release  doth  not  onely  passe  his  estate  in  the  tenancie,  but  ex- 
tinguisheth  also  his  right  in  the  seigniorie,  and  bo  one  release 
enures  to  extinguish  severall  rights  in  one  and  the  same  land. 

If  there  be  lord  and  tenant  by  fealty  and  rent,  the  lord  granteth 
the  seigniorie  for  yeares,  and  the  tenant  atturneth,  the  lord  re- 
leaseth  his  seigniorie  to  the  tenant  for  years,  and  to  the  tenant  of 
the  land  generally,  the  whole  seigniorie  is  extinct,  and  the  state 

of 

*  per  extinguishment  en  touts  voyes,    envers  toutz  persons,  L.  and  M.  and 
— tout;  foitz  per  voie  d*extientisement    fioh. 
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of  the  lessee  also.  But  if  the  release  bad  beeiie  to  them  and 
their  heires,  then  the  lessee  had  had  the  inheriiaoee  of  the  one 
moitie,  and  the  other  aioitie  liad  beene  extinct.  And  the  reason 
of  this  diversity  i*.  because  when  the  release  is  mode  generally,  it 
can  enure  to  the  lessee  but  for  life,  because  it  cnureth  by  way  of 
calargertient  of  estate,  and  being  made  to  the  tenant  oftne  Iftnd, 
it  enureth  by  way  of  exllngiiishmenl,  as  Littkton  here  saith,  an*i 
then  there  cannot  remaine  a  particular  estate  in  the  seigniorie  for 
life.  But  when  the  release  is  made  to  them  and  their  he!rei, 
each  one  takes  a  moltie,  the  one  by  way  of  encreasing  of  the 
slate,  and  the  other  by  extinguishment. 


Sect  481. 

At.  so,  to  prove  that  tke  graad  ass'ue  ought  to  pais  for  the  demandant^ 
in  the  ca»e  afore»aid,  I  have  often  heard  l/ie  reading  of  the  statute 
offf'eU.  a,  which  begun  that  (jeoayeoyeBovent  *  U  lecture  de  I'cslatute 
ae  Westminster  second,  que  ccnimrnce):  In  c-asu  ()uo  vir  araiserit  per 
defaJtEiin  ten  era  e  II  tu  TO  quod  t'uit  jus  uxoris  sua),  &c.  that  at  the  common 
law  before  the  sa^d  ilalute  (devaat  -t  mesme  I  'eslaiute),  if  a  /ease  atre 
iMdt  to  a  man  for  term  of  life  (si  lease  solt  fait  {  a  un  home  pur  lertne 
d«  vie),  the  remainder  over  in  fee,  and  a  stranger  by  feigned  action 
(per  feint  action)  recovered  agaimt  the  tenant  for  life  by  default,  and  aj}er 
the  tenant  dieth  (et  puis  ^  le  tenant  moruet),  he  i/t  the  remainder  Had  no 
remedie  before  the  statute,  became  ii£  had  not  any  posseaion  nflhe  land, 

(a  Intt.  34a,)  "  r  HA  VE  often  heard  the  reading  of  the  OatiOe  of  Weti.  «.** 
Here  it  is  to  be  observed,  of  nhat  authoritie  antient  lectiue* 
or  n-adiiigs  upon  (.talutea  wore,  iiir  thut  they  h:id  five  ex- 
cdlent  qualities.  Fir«t,  they  declared  what  the  com- 
mon [C3^  law  was  before  the  making  of  the  statute,  as  rgSOTI 
here  it  appeareth.  Secondly,  they  i^ned  the  true  I  j^  J 
sense  and  meaning  of  the  statute.  Thirdly,  their  cases 
were  briefe,  having  at  the  most  one  poynt  at  the  commoD  law, 
and  another  upon  the  statute.  Fourthly,  ptaine  and  perspicuous, 
for  then  the  honour  of  the  reader  was  to  excell  others  in  autho* 
rities,* arguments,  add  reasons  for  proofe  of  his  opinion,  and  for 
confutation  of  the  objections  against  it  FifUily,  they  read,  to 
sUppresse  subtill  inventions  to  creepe  out  of  tlie  statute.  But 
now  readings  having  lost  the  said  former  qualities,  have  lost  also 
th^ir  former  authorities :  for  now  the  cases  are  long,  obccurCj  and 
intricate,  full  of  new  conceits,  liker  rather  to  riddles  than  lectures, 
which  when  they  tte  opened  they  vanish  away  like  smoke,  and 
the  readers' are  like  to  lapwings,  who  seeme  to  bee  necrest  their 
nesta,  when  they  are  fanueet  irom  thetn,  and  all  their  studie  is  to 
find  niae  evasions  out  of  the  statute.  "Eiy  the  authority  of  Little- 
ton, ancient  readings  may  be  cited  for  prottfe  of  the  law;  but 

new 

*  en  added  in  L.  and  M.  and  Roh.  and  Roh, 

t  mesme  not   in    L.    and    M.   or         j  le  tenant,  not  in  L.  and  M-  0** 

Roh.  Roh. 
j:  a  un  home— el  teaant,  t.  and  M. 
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new  readings  have  hot  that  honour^  for  that  they  ate  $6  obteure 
and  darke. 


<<  The  sfatiUe  of  West.  2:*    Which  b  the  third  chapter. 


"  The  remainder  over  injee,"    Here  i$  to  be  observed,  that 
aldiough  the  statute  speaketh  of  a  reversion  [a],  yet  by  th6  au-  H  94E-d*  35* 
therity  of  Littleton  a  remainder  is  within  the  statute.  *2^-  8-  9^^ 

See  the  statute  of  14  Eliz.  cap.  8,  which  provideth  fully  fat  Entric*74 
hitn  in  the  remainder.  3  B.  ^i.  Entrie  7^ 

6  £.3.  94. 

"  Feigned  action^  (feint  action)."    Feint  is  a  participle  of  the  7^3*  ^^^  ^' 
French  word  feindref  which  is  to  feiime  or  falsely  pretend,  so  as  ?ri^'^^'  ^' 
a  feint  action  is  a  false  action  (A).  F.  ;if,  B,  ai7.d. 

R«gittera4i. 

*^  Had  no  remedie  before  the  statute''    [V]  Here  it  appeareth ,  M  W. 3. cap. 5. 
by  Littleton^  that  if  a  man  maketh  a  lease  for  life,  the  remainder  p  ^^^  ^'  ^* 
in  fee,  and  tenant  for  life  sufereth  a  recovery  by  default,  that  he  ^^^  3.ibil.si. 
in  the  remainder  should  not  have  a  formedon  by  the  cornmon  8  £.  3. 59. 
law:  for  Zt^^on saith,  that  he  hath  not  any  remedy  before  the  F.N.B.ai7.d. 
statute.     Neither  is  there  any  such  writ  in  that  case  ia  the  7^.7.13. 
Register,  albeit  in  some  bookes  mention  is  made  of  auch  a  writ. 
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D  UT  ijf  he  in  the  remainder  had  entered  upon  the  tenant  for  hftj  and 
disseised  him,  and  after  the  tenant  enter  upon  him,  and  after  the 
tenauntfor  life  by  such  recoverie  lose  by  default  and  die,  now  he  ih  the 
remainder  may  well  have  a  writ  of  right  against  him  which  recovers,  6e- 
cause  the  mise  shall  be  joined  only  ttpdn  the  mere  ri^ht,  Sfe,  Yet  ifi  tHU 
case  the  seisin  of  him  in  the  remainder  was  defeated  by  the  entry  if  the 
itnant  for  life.  But  peradventure  some  will  argue  tmd  sa^,-  that  hilt 
shall  not  have  a  writ  of  right  in  this  case,  for  that  when  the  rkise  isjoyned^ 
it  isjoyned  in  this  manner,  (scilicet)  if  the  tenaunt  hath  more  mete  right 
in  the  land  in  the  manner  as  he  haldeth,  than  the  demandant  hath  in  the 
manner  as  hee  demandeth,  and  for  that  the  seisin  of  the  demandartt  was 
defeated  by  the  entry  of  the  tenant  for  term  of  hfe,  6^,  then  he  ArfM  n& 
right  in  tlie  manner  as  he  demandeth. 

XJERE  a  disseisin  (B)  gotten  by  wrong,  and  defeated  by  the  38 £.3. 3.  Tit. 

^    entrie  of  him  that  right  hath,  is  sufScieht  to  nAuataf ne  A  Jurii  Utmm  1. 
writ  of  right  against  the  recoveror  in  this  case,  foV 

[28l7|  ^l^cit  (ti*  ^c  seisin  is  defeated  between  the  lessee  lor 
^  J  life  and  him  iifi  the  remainder,  yet  having  regard  to  the 

recoveror,  who  b  a  meere  stranger,  and  hath  no  title^  7  E.  3. 6t. 

it  is  sufficient  against  him.    But  otherwise  it  is  agaiiist  Ih^  P**^  ^  j'  ^'P' 


(A)  VideSect.GQ^ifed^ifH'LmUiMifim^miadttadktihMakhetwemmfek^ 
and  a  faltt  a^ion, 

(B)  duseitin  lecms  to  behartfrinUdby  mittake  indMrfaeha^]  di  it  wu  the  tortimts 
•eism,  wfucK  the  raiiamd&'mdn  acqkiiFed  by  kU  OMAnrf  tlU  tetUMtfir  ifi,  thkt  cmKtd 
him  todeftat,  in  a  writ  rf  right,  the  rtcovcrcr  by  the  drfauU  of  the  temvt  far  ^e. 
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hinwelfe  ihat  defeated  the  seiun,  and  the  law  is  propense  to  grte 
(Poit  315,  •-)  rcmt'dif  lo  him  that  right  hath.  And  where  some  ha\e  thou^t, 
that  there  is  llo  authority  in  law  to  warrant  Liltletons  opinion 
herein,  ibey  ctre  greatly  mistaken,  for  Littleton  hath  good  warrant 
for  all  tJiat  he  Iiath  written. 

Lnods  are  lettea  ttf  A.  for  life,  the  remainder  to  B.  for  life,  the 
remainder  to  tlie  right  lieirs  of  A. ;  A.  dieth,  B.  entreth  and 
dieth  :  a  stranger  intrudeth.  the  hctrc  of  A.  shall  liave  a  writ  of 
right  of  the  leuin  which  A.  had  as  tenant  for  life. 
(Aiit.184.  «.th)  Laudii  are- ictien  tu  ,-(.  and  B.  and  to  tlie  heires  of  A.:  A. 
dyetlt;  a  recovery  is  had  against  B.;  the  heire  of  A.  shall  have 
a  writ  of  right  of  the  wliole,  for  every  joyntenant  is  seised  per  mif 
'  et  per  lout. 

If  lands  be  given  in  taylc,  the  remsunder  to  A.  in  fee,  the  donee 
dyeth  without  issue,  his  wife  pm'ement  enseinl,  A.  entreth,  the 
iMue  i*  borne  and  entretli  upon  him  end  dycth  willtout  issue,  A. 
ahall  have  a  writ  of  right  of  the  seiein  which  he  had. 
4£.3.iS,  17-  If  lands  be  given  in  tayle  lo  A.  the  remainder  to  Iiia  right 

heires,  A.  dieth  withaut  issue,  the  collateral!  heire  of  A.  saall 
Iiave  a  writ  of  right  of  the  seisin  of  A. 
fAnt.  14.1),  ■*"•*  ^'^  ''°'*  *  diversity  betweeue  a  seisin  lo  cause  pauettio 

IB.  s^)  Jralrit,  tfc.  for  there  is  required  a  more  actual!  seisin,  and  a 

40E.3.  e.  seisin  to  maintaine  a  writ  of  right.     And  hereby  also  are  tha 

4i£.3.ao.         (SfC.J  in  this  Section  explained. 

•4E'1'34-         7  H.  Q.  4'  >1   H.  4.    LI. 


Hob 
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I  fonii 


(6  Rep.  14-) 

'T'O  this  it  ma^  bee  said,  that  these  zi.ordi  (m 

pi'Out,  Stc.)  tu  many  cases  are  words  (Cj"  vf  fonne  o/'p/uad-  T^g  ^T 
ittg,  and  not  words  of'  subslance.  For  if  a  man  bring  a  irril  »/*  L  b.  11 
entrie  in  casu  proviso,  of  the  alienation  made  by  the  tenant  in 
dower  to  his  disinheritance,  and  counletk  of  the  alienation  made  in  fee, 
and  the  tenant  sailh,  that  he  did  not  alien  in  manner  as  the  demandant 
hath  declared,  and  vpon  this  they  are  at  issue,  and  it  is  found  by  verdict 
that  the  tenant  aliened  in  taile.  Or  for  tearme  of  another  man's  life,  the 
demandant  slmll  recover:  yet  the  alienation  was  not  in  manner  as  the  de- 
mandant hath  declaredj^c. 

V^HERE  modoet  forma  are  of  the  substance  of  the  issue,  and 
where  but  worcis  of  forme,  this  diversity  is  to  be  observed, 
[c]9H.  6.  I.      [c]  Where  the  issue  talfen  goeth  to  tlie  point  of  tlie  writ  or  action, 
40E.  3.  35.         there  modo  etformd  are  but  words  of  forme,  as  here  in  the  case 
of  the  writ  of  entrie  in  casu  proviso,  and  so  is  the  (S(C.J  well  ex- 
plained in  this  Section.     But  otlierwise  it  is  when  a  collateral! 
point  in  pleading  is  traversed  ;  as  if  a  feoffment  be  alleadged  bj 
two,  and  this  is  traversed  modo  etjbrma,  and  it  is  found  the  feoff- 
ment of  one,  there  modo  etformS  is  material!.     So  if  a  feoffment 
be  pleaded  by  deedoj  and  it  is  traversed  absque  hoc  quod  fe(<ffavft 
^ — j. —    '"     fodo  et  fortna ;  upon  this  collateral!  issue,  tnorfo  et  Jbnnd  BSt:  so 
3».  344-  345)   essentiatf  as  l^e  jury  cannot  find  a  feoffment  without  deed. 

Sect. 


F.N.B.aa<!. 

33  H,  e.  iuue 
Br.  Bo.  Vid. 

llE.4-4- 
(Doc  Pit  17 

L.  3.  C.  8.. Sect.  484*      Of  Releases.         [281.b. .282.a. 


Sect.  484. 

A  LSO,  if  there  bee  lord  and  tenant  ^  and  the  tenant  hold  of  the  lord  hy 
f^^^^y  ^w^y>  *  ^^^  ^^^  ^^^^  distreine  the  tenant  for  rent,  and  the 
tenant  bringeth  a  writ  oftrespasse  against  his  lord  for  his  cattell  so  taken, 
4ind  the  lord  plead  tliat  the  tenant  holds  of  him  oy  fealtie  and  certaine 
rent,  and  for  the  rent  behinde  he  came  to  distreine,  i^c.  and  demand  judge- 
ment of  the  tcrit  brought  asainst  him,  quare  vi  et  armis,&c.  and  the  ot/ier 
saith  that  hee  doth  not  hold  of  him  in  the  manner  as  he  suppose,  and  upon 
this  they  are  at  issue,  and  it  is  found  by  verdict  that  he  lioldeth  of  him  by 
fealty  onely ;  in  this  case  the  writ  shall  abate,  and  yet  hee  doth  not  hold 
of  him  in  the  manner  as  the  lord  hath  said.  For  the  matter  of  the  issue 
u,  whether  the  tenant  holdeth  of  him  or  no ;  for  if  hee  holdeth  of  him, 
although  that  the  lord  distreine  the  tenant  Jor  other  services  which  he 
ought  not  to  have,  yet  such  writ  of  trespasse  quare  vi  et  armis,  &c.  doth 
not  lie  against  the  lord,  but  shall  abate. 

'**    TT  is  found  by  verdict  that  he  holdeth  of  him  by  fealty  ondy,"  Vi.Sect.preo«d, 

Here  is  another  diversitie  to  be  observed :   That  albeit  die  ^P^'  ^' 

issue  bee  upon  a  collaterall  point,  yet  if  by  the  finding  of  part  of  jqeI^  ^ 

the  issue  it  shall  appeare  to  the  court  that  no  such  action  lieth  for  e  £.  4. 15! 

tlie  plaintife  no  more  than  if  the  whole  had  been  found,  there  20  £.  4. 3. 

modo  etformd  are  but  words  of  forme,  as  here  in  the  case  which  21  £4. 3. 

Littleton  putteth  of  the  lord  and  tenant  appeareth.  ^^^^{^^^ 

344') 
"  For  the  matter  of  the  issue  is,  txihether  the  tenant  holdeth  of 

him  or  no,  S^c**  (9  ^^P-  33-) 

C 58271       ^^^^  ^^  appeareth,  that  ^  if  the  matter  of  the  issue  <fioc,V\%,  191, 
J  be  found  it  is  sufficient.    And  this  rule  holds  in  criminall  ^  RolL^Abr 
causes.     For  if  ^.  be  appealed,  or  indicted  of  murder,   704.708. 
^'z.  that  hee  of  malice  prepense  killed  7.  A.  pleadeth  that  he  is  Sid.  5. 
not  guilty  modo  et  format  yet  the  jury  may  find  the  defendant  Hob.  18.73.81. 
cuilty  of  manslaughter  without  malice  prepensed,  because  the  I^oc- P**- 366- 
filling  of  /.  is  the  matter,  and  malice  prepensed  is  but  a  cir-  pt* Con?  101. 
curastance.  (9  Rep.  348.* 

1  Cro.  14. 16.      Haw.  P.  C.  a€6.) 

In  assise  o^  darreine  presentment^  if  the  plaintife  alleage  the  6E.  3. 4i.b. 

•avoydance  of  the  church  by  privation,  and  the  jurie  find  the  as  E.  3. 50. 

voy dance  by  death,    the  plaintife    shall   have    judgment :    for  9  H-  7-  3- 

the  manner  of  voydance  is  not  the  title  of  the  plaintife,  but  the   ^^^''^'^^ 
1  •    ..u         *^  29  E.  3. 38. 

voy  dance  js  the  matter.  /gjj  ^,  ^^a.) 

[d]  If  a  gardeine  of  an  hospitall  bring  an  assise  against  the  (Doc.  Pla.  348.) 

•ordinary,  he  pleadeth  that  in  his  visitation  he  deprived  him  as  [rl]  8  £.  3. 70. 

ordinary,  whereupon  issue  is  taken,  and  it  is  found  that  he  de-  ®  ^ss.  ag  &  39. 

>prived  him  as  patron,  the  ordinary  shall  have  judgement,  for  the  %    '^,?\1 

•deprivation  is  the  substance  of  the  matter,  ^^H.  44 

7  H.  4.  11.  PI.  Com.  9a.  3  Mar.  Dier  116.  40  E.  3.  35.  Dier  2  &  3  Ph.  & 
Mar.  115.  b.  Trin.  32  Elis.  BoL  920.  Wolman's  case.  41  £.  3.  28.  34  Ass.  3. 
30  Ass.  5.  33  E.  3.  verdict  47.  22  E.  3.  1.  b.  18  E.  3.  48.  31  E.  3.  account  58. 
i.»8  Asi.  48.        (2  Rol..  Abr.  704.  719.) 

The 

f  and— if,  Zr.  awrf  AT.  fl;2rf  iJoA 


WiiH.a.. 
ifts-a- 
Wot.  JO. 

aMar.Dlerii 

(iSia.450. 


a.] 


Of  Releases.     L.3.  C.  8.  Sect.  41 


then  can  he  not  pleaiic  uol  guUty,  for  then  upon  the  eviJence  k 
ahall  be  found  against  hun,  for  that  he  confesseth  the  battery,  and 
u[>on  that  issue  cannot  justifle  it,  but  he  must  pleadc  the  epeciall 
matter,  and  confesse  and  juatifie  tlic  battery. 

The  like  law  is  in  other  cases,  and  therefore  this  is  a  learning 
necessary  to  be  knowne,  for  that  the  losse  of  most  causes  depend- 
eth  thereupon.  As  if  in  battery  the  defendant  may  juttifie  the 
ABuie  to  be  done  of  the  plaintife's  owne  assault,  he  must  pleade  it 
'ially,  and  must  not  pirade  the  general!  isGue,  and  so  oT 
like.  In  tre&passe  of  breaking  liis  close,  upon  not 
gui'ty  CCj*  fis  cannot  give  in  evidence,  that  thu  beasts  [28371 
came  thoroiv  the  piaiutlfe's  hedge,  which  he  ought  to  I  '[ 

keep,  nor  upon  the  general!  issue  justifie  by  reasou  of  a 
rent- til ai*ge,  common,  or  the  like. 

In  detinue  the  defendant  picadeth  non  dctiaet,  he  cannot  ^ve  In 
eridence  that  the  goods  were  pawned  to  him  fur  money,  and  that 
it  is  not  paid,  but  must  pleauc  it;  but  he  may  give  in  evidence  8 
gift  from  the  plaintilc,  for  t!iat  proveth  he  delaineth  not  the 
plaintife's  goods. 

[rf]  So  in  an  action  of  waste,  upon  the  plea  nul  mat  fait,  he  may 
give  in  evidence  any  thing  that  provcth  It  no  wa«te,  as  by  tem- 
pest, by  lightening,  by  enemies,  and  the  like;  but  he  cannot  give 
ID  evidence  justifiable  waste,  as  to  repaire  the  hou^e,  or  the 
like,  [e]  If  one  doth  waste,  and  before  the  action  brought  the 
lessee  repaireth  it,  and  after  the  leiiBor  bringeth  an  action  of  waste, 
and  the  lessee  pk'ade  qiibd  non  Jec'it  vaslum,  lie  cannot  give  in 
evidence  the  especiall  matter. 

be  bound  in  abend  jointly,  and  the  one  is  sued 


'S*'^    alone,  he  may  plead  this  matter  in  abatement  of  the  writ ;  but  he 

cannot  plead  non  eit  factum,  for  it  is  his  deed,  tJiough  it  be  not 

5.fo.      hia  sole  deed,     [f]  See  in  W^helpdale't  case,  where  a  man  may 

belp-      safety  plead  non  est  factum,  andwnere  not,  and  the  former  bookj 
'p-  that  treat  of  that  matter  well  reconciled. 


a  cue.      36  H.  B.  Dicr  59.      3  Msr.  Dier  i : 


1  Elii.  Di.  167. 


rr]Hm.ioH.S. 
Rot.  393.  in 

Mich.  6  E.  6. 
in  com.  binco. 
Bwdlops. 
7  H.  6.  9. 
«H.  7. 


[g\  Upon  plene  adminisiravit  pleaded  by  an  executour,  et  isiint 
riens  inter  maines,  if  it  be  proved  that  he  hath  goods  in  his  hands 
which  were  the  testatour's,  he  may  give  in  evidence  that  he  hath 
paid  to  that  value  of  hia  owne  mony,  and  need  not  plead  it  spe- 
cially (i). 


9  E.  3.  31.        8  E.  3 

74. 

33  E,  3,  XtrA 

1  H 

7.7a      i6Kielw 

S.«m,dt:PI.Cor.  15. 

jAi 

55.  37H.e.ai. 

34  E.  3.     Droit.  Sg. 
8H.6.a4.    3')Il.(>-3e.      iBE.; 
U  E.4.II.    aaE.4.45.     13II.7.   , 
Doc.PIb.  198.    Ani.  H'l?. ».    Hob.  174.  Poit.  303.  b.) 

In  an  assise,  if  the  tenant  plead  mil  tort  nul  disseisin,  he  cannot 

five  in  evidence  a  release  after  the  disseisin ;  but  a  release 
eforc  the  disseisin  he  may,  for  then  there  is  no  disseisin  upon 
the  matter. 

In 


( 1 }  Yet  if  the  matter  be  pleaded  specially,  that  is  not  came  cf  demuTrtr, 
though  it  amounts  to  the  general  issue,  becaiut  it  has  no  colour  of  matter 
in  loK,  as  wo*  adjudged  by  jtatke  Wahxedetj.  Hob.  127,  Lord  Nott.  MSS* 
—[Note  245.] 


L.  3.  C.  8,  Sect.  485.        Of  Releases.  [283.  a. 

In  a  writ  of  right,  if  the  tenant  303016  the  mise  upon  the  meere 
right,  he  cannot  cive  in  evidence  a  collaterall  warranty ;  for  he 
hath  not  any  right  by  it,  and  therefore  it  ought  to  have  been 
pleaded. 

Of  this  learning  you  shall  reade  plentifully  in  our  bookes,  and 
in  my  Reports.  This  little  taste  shall  here  suffice  to  make  the 
reader  capable  of  the  rest.  Regularly  whensoever  a  man  doth 
any  thing  by  force  of  a  warrant  or  authority,  he  must  plead  it. 

But  all  that  hath  been  said  must  be  under  two  cautions :  first, 
that  whensoever  a  man  cannot  have  advantage  of  the  speciall 
matter  by  way  of  pleading,  there  he  shall  take  advantage  of  it 
in  the  evidence.  For  example,  the  rule  of  law  is,  that  a  man 
cannot  justifie  in  the  killing  or  death  of  a  man;  and  therefore  in 
that  case  he  shall  be  received  to  give  the  especiall  matter  in  evi- 
dence, as  that  it  was  se  de/kndendo,  or  in  defence  of  his  house 
in  the  night  against  theeves  and  robbers,  or  the  like. 

Secondly,  that  in  any  action  upon  the  case,  trespasse,  battery,  7  Ja.  ca,  5, 
or  of  false  imprisonment  against  any  justice  of  peace,  maior,  or 
bailife  of  city  or  towne  corporate,  headborough,  port-reve,  con- 
stable, tithingraan,  collector  of  subsidy  or  fifteen,  in  any  his 
majesty's  courts  in  Westminster,  or  elsewhere,  concerning  any 
thing  by  any  of  them  done  by  reason  of  any  of  their  offices  afore- 
said, and  all  other  in  their  aide  or  assistance,  or  by  tlieir 
commandement,  &c.  they  may  pleade  the  generall  issue,  and 
give  the  speciall  matter  for  their  excuse  or  justification  in 
evidence. 

In  an  action  of  trespasse  or  other  suit  against  any  person  for  23  H.  8.  ca.  5. 
taking  of  any  distresse  or  other  act  doing  by  force  of  the  com- 
mission of  sewers,  the  defendant  in  any  such  action  shall  and  may 
make  avowry,  conusance,  or  justification  generally,  that  it  was 
done  by  authority  of  the  commission  of  sewers  for  lotte  or  taxe 
assessed  by  that  commission,  &c.  and  the  plaintife  shall  reply  he 
did  it  of  his  owne  wrong  without  such  cause.  And  both  these  acts 
were  made  for  avoiding  of  prolixity  and  captiousnesse  of  pleading, 
tending  to  the  great  charge  and  danger  of  officers  and  ministers 
of  justice,  &c.  Evidence,  evidentia.  This  word  in  legall  under- 
standing doth  not  only  containe  matters  of  record,  as  letters 
patents,  fines,  recoveries,  inrolments,  and  the  like,  and  writings 
under  scale,  as  charters  and  deeds,  and  other  writings  without 
seale,  as  court  rolles,  accounts,  and  the  like,  which  are  called 
evidences,  irrstrumenta,  but  in  a  larger  sense  it  containeth  also 
testimonial  the  testimony  of  witnesses,  and  other  proofes  to  be 
produced  and  given  to  a  jury,  for  the  finding  of  any  issue  joined 
betweene  the  parties.  And  it  is  called  evidence,  because  thereby 
the  point  in  issue  is  to  be  made  evident  to  the  jury.  Probationes 
debent  esse  evidentes  (id  est)  perspicuce  etfaciles  intelligi.  But  let 
us  now  returne  to  Littleton, 


that  the  trespasse  was  done  before  the  action  brought,  it  suffi-  515.228,229. 

ceth:    and   this  is  warranted   by   Littleton,  who   speaketh   in-  ^.^^^^' V^'^' 

definitely,  that  tlie  jury  may  find  the  defendant  guilty  at  another  ^*^-  ^^°' 
day  than  the  plaintife  supposeth. 

Vol.  II.  E  e  ''And 


Of  Releases.       L.3.C.8.SecL486,487. 

"  And  to  such  rffecl."     Here  ie  to  be  observed,  tlint 
tlic  law  of  lingliHid  respettetli  the  c^  effec-t  and  sub-  Tg^.'^TI 
Stance  of  tbc  maitcr,  nntl  nut  o»ciy  nicely  of  forme  o'  I     t,     J 
cJrciiniHtniice:  Qaih/rret  in  Utaii,  hterrl  in  corlice,  et 
ftpices  juri*  nun  luntjara- 


Sect.  486. 


Also,  if  a  man  bt  d'oieittd,  and  the  dmeUor  di/eih  seited,  Sfc.  aud  his 
tonne  and  bdre  ii  in  by  ditcenf,  and  thf  ditifiset  enter  upon  Ike  keirt 
of  the  disneisor,  xchich  enltie  ii  a  iliuciniit,  Sfc.  if  the  heirt  bring  an  tusiie, 
Of  a  isrit  *  of  entrie  in  nature  (fan  amae,  hee  nhall  recover. 

AND  the  reason  hereof  is,  for  that  in  (he  writ  of  right  meo- 
tioned  in  the  next  Section,  the  cJiarae  of  the  grand  ast'nt 


upon  their  oath  is  upon   the 


'.  Ti^it,  and  not  upan  the 


Sect  487. 

VTif  the  he}/re  bring  a  writ  of  right  against  the  disseisa,  ie  thmll 
bee  barred,  for  thai  when  the  graund  auiie  it  swamt,  thtir  oatk  u 
vpoH  the  meere  right,  and  twt  upon  (lit  pe^ittisioH.  I-'ar  if  the  htyr*  af 
the  diimsor  sue  an  atmt  of  navel  diascisir.  (car  li  I'lieire  Ic  disseisor 
+  8uist  un  assise  cle  novel  disseisin),  or  a  nrit  of  enlrl''  in  iintiirr  r\f  m 
'■"^^w,  nnri  recoiers  agninU  the  diMei^re,  tiiiil  fiielh  ci rciili'Hi,  i/tl  may  the 
disseisee  have  a  terit  of  eatric  in  the  per  tigaiiist  him,  for  the  disseisin 
made  to  him  by  his  father,  or  he  may  htivi:  agninsl  the  fwire  a  arit  of 
right. 

(Aui.a66.  a.)      "  pOR  iftheheifre  of  the  disseisor,  SfC."     Here  is  a  diversity  t« 

be  observed  coneerning  tlmt  uhidi  halh  been  said,  when  the 

possession  shall  draw  tlie  right  of  tlie  land  to  it.  and  ivhen  not. 

6  E.  3,  7,  And  therefore  when  the  possession  is  firisl,  and  llien  a  right  com- 

meth  thereunto,  the  entry  of  him  that  hath  right  to  the  possession 
shall  gaine  also  the  right  which,  as  before  it  appcarech  in  jiiose 
cases  there  put,  followeth  the  possession,  and  the  ri^'ht  of  posses- 

Vld.  Sci;i.447.  ^ion  draweth  the  right  unto  it;  but  when  the  right  is  first,  and 
then  the  possession  commeth  to  the  right,  albeit  the  possession  be 
defeated,  (as  here  in  Lilllelon's  case  it  is  by  the  heirc  of  the  dis- 
seisor,) yet  the  right  oftlie  disseisee  remainetii. 

5'^'"  I-  "  A  iierit  ofcntrie  in  the  per"     A.  dyeth  seised,  and  the  land 

loAss.  16.         descendeth  to  B.   his  soune;   before  he  eutrcth  an  estranger 

abateth  and  dyeth  seised,  B.  entreth,  against  nhuiu  the  heire  of 


"  of  enlrie  in  nature  Gfan  assLte,  lie 
shall  recover.  Bid  if  the  heir  bring 
(the  beginning  of  ne^t  Section)  not  in 


L.  and  M.  or  Hob.  but  in  both  MSS. 
f  suist — porta,  L.  ami  M.  and  Rok. 


L.  3.  C.8.  Sect.488-89-90.      Of  Releases,    [284.  a,  284.  b. 

the  abator  recovereth  in  an  assise,  B.  may  have  a  writ 

[28471  ^^  ^^^^  ^  (Tancester^  and  recover  the  land  against  him. 
^  J  And  if  the  disseisin  had  J>eene  done  to  A.  &c.  then  afler 
the  recovery  in  the  assise,  B,  should  have  had  a  writ 
of  entrie  in  the  per,  because  the  heyre  that  is  in  by  discent  is 
in  thep^. 


Sect.  488. 

D  UTif  the  heir?  ought  to  recover  against  the  disseisee  in  ihe  case  afore- 
said by  a  writ  of  eighty  then  an  his  right  Should  be  clcerely  taken 
away  J  for  that  judgement  finall  shall  bee  given  against  him,  which  should 
bee  against  reason  where  the  disseisee  hath  the  more  meere  right. 

**  Judgement  findir    The  forme  whereof  you  shall  see  in  the 
last  Section  of  this  chapter. 

"  Which  should  be  against  reason.'*     ArgimentufH  ah  incon-  Vid.  Sect.  87, 

venimti.  ^^' 

(Post  99fl.  b.) 


Sect.  489. 

y^ND  know  (my  sonne)  that  in  a  writ  of  right,  after  thefoure  knights 
have  chosen  the  grand  assise,  then  he  hath  no  greater  delay  than  in  a 
writ  of  forinedony  ajter  the  parties  be  at  issue,  Sfc»     And  if  the  mise  bee 
Joyned  upon  battaile,  then  he  hath  lesser  delay. 


« 


JO  A  TTAILEr    See  far  this  word  in  the  last  Section  of  (Poit.  294.  b.) 
this  chapter. 


u 


Issue,  Sfc.*'    Or  demurrer,  which  is  an  issue  in  law.  (5  l^p- 104-) 


Sprt   4.00  (2  Inst.  444.) 


(Aiit.  qGO,  267.) 


ALSO,  a  release  of  all  the  right,  S^c.  in  some  case  is  good,  made  to  him 
-^  which  is  supposed  tenant  in  law,  albeit  he  hath  nothing  in  the  tene- 
ments. As  in  a  praecipe  qu6d  reddAl,  if  the  tenant  alien  the  land 
t 28471  hanging  the  writ,  and  after  the  demandant  releaseth  (^  to  /dm 
b^  J  all  his  right,  S^e.  this  release  is  good,  for  that  he  is  supposed  to  be 
tenant  by  the  suit  of  the  demandant ^  and  yet  hee  hath  nothing  in 
the  land  at  the  time  of  the  release  made. 

Sect. 


SF.  2 


OfKele^.      L.S.C.8.Sect4gi,4^. 


» 


Sect.  491. 

J"S  the  lanif  manner  it  is  if  in  a  praecipe  quf«l  reddal  Hit  tenaul  vouch, 
and  the  vouchee  enlern  into  Karranti/,  if  ajierteard  the  demnndant 
release  to  the  vowhcf  all  hix  right  *,  this  it  good  enough,  for  that  the 
vottchte.  lifter  he  hath  entred  into  uairaniif,  is  temmt  iu  law  tit  the  demand- 
attt,  t  ^e. 

I-T  E  R  E  it  dntli  appi-urc,  Uiat  tliere  \s  a  tenant  iu  deed  and  a 

tenant  m  law,  and  Littltlon  In  this  and  llic  next  Section  put- 

.  -      -  telJi  two  examples  of  teuaiitsln  law,  viz.  [AJ  the  Iciifint  to  a  prit- 

19  A»  41  "J**  afiM  alienation,  aiid  of  the  vouchee,  whereof  somen- hat  hath 

99  A».  13.  been  aald  before. 

as  E  3  «>■  And  it  is  obsen-able,  tliat  f.ittleton  naith,  that  in  both  cas^  hee 

-u  G.  a.  40-  jg  lenaot  in  taw  to  the  dieinan Jsnt,  nnd  yet  be  liath  nothing  in  llie 
9  tie"  "  '*"*'■  '^"^  iherefore  if  after  ihc  vouiiliee  hatli  entered  intowar- 
iftE-a.  III.  ranty,  and  become  tenant  inlaw,  an  uncesior  collateral!  of  die 
KewcitMS^a.  demandant  relea«eth  to  the  vouchee  with  warranty,  he  aball  not 
t<t.  ReKcii.  plead  (his  against  the  demandant,  for  tliat  the  release  by  the 
9  ^^fi'^n  estranger  xa  voide,  which,  besides  the  authorities  before  vouched, 
IT  Ah  34  appeareth  by  Littleton  litins^lfe  * ;  for  he  saith,  tliat  he  ia  tenant 

8  H.  7.  fi.  in  law  to  the  demandant,  whereby  he  excludeth  that  he  ii  tenant 

•oAm.  1.  in  respect  of  any  estranger. 

P(oee£ado4,    aF-aiT.    saE.  3.    Qu«rr  Tmp,  3  Dj»r.     17  EUi.  341.    Seel.  447- 
"  V.i.  ilcvuii  Sccl-  447.      (Ante  J65.  b.  973.  ■  ) 


Sect.  49'J. 

Al,SO,as  to  releases  of  actions,  realls  and  i>cisoiiii/\,  it  is  thin.  Some 
actions  are  milt  in  the  reattif  and  in  the  /icison'i/fj :  an  an  action 
of  wast  sued  ugainit  tenant  for  life ;  this  action  is  in  the  rcnitie  (cest 
action  est  J  on  Ic  realtic),  I'ccaiise  the  place  tctislcd  shall  lie  recovered  \ 
and  uho  in  the  personaltie,  liecame  treble  datnagcx  shull  lie  recovered  for 
the  wrongj'uU  ifaste  (pur  le  |j  tortious  wast)  done  In/  the  tenant ;  and  there- 
fore in  Ihts  action  a  release  oj''  actions  reals  is  a  good  plea  in  liar,  and  so  is 
a  release  of  actions  personals. 


jtanlii-rai.  ^J'OTA,  there  be  two  kind  of  actions,  vh.  one  that  concern 

Briti.  li.  3,  Iu-  the  pleas  of  tlie  CTOWne,  placila  coromr,  or  placila  criminatia; 
^i.Ilrit.lo.71.  another  that  conceme  common  pleas,  plncila  ommunia,  sen 
16&  16.''  **  civilia.  Of  that  which  concerneth  picas  of  the  crowne,  Littleton 
Mir.ca.a.Ji,  speaketh  hereafter  in  this  chapter.  Of  actions  concerning  corn- 
Brut,  ub.mp,  mon  pleas,  Zi/f^on  speaketh  m  litis  place.  And  these  are  three- 
net.  Ii.  i.ct.i.  fold   (that  ia  to  Bay],  reall,   pereonall,  and  niixt,     Plaeilorum 

aliud 

•  S^c.  added  L.  and  M.  and  Roh.  [  tortious  wast— tort  ct  wait,  L,  and 

t  4-e-  not  in  L.  and  M.  or  Roh.  M.  and  Roh. 

%  en  not  in  L.  and  M.  or  Roh. 


L.3.  C.  8.  Sect.  492.       Of  Releases.  [384.  b.  285.  a. 

aliud  personate,  aliud  reale,  aliad  mixtum.     Or,  Actionum  (Pio.  484.) 
28571  ^^^^^"^  *^^^^ '''  (C?"  ^^^9  quondam  in  personam^  et  quce- 


0 


I  dam  mixttr.     And  generally,  actio  is  defined,  [/]  Actio  W  Vide  Sect. 
nihil  aliud  est  quhm  jus  prosequendi  in  jndicio  quod  sibi  ^^-    ^™^^' 


debetur.     Or,    Action   nest  auter  chose  que   loyall  demande  de  pi't^Vb  ',^^* 
son  droit.  M^r^r  c.  a.V^' 

[^]  And  by  the  release  of  all  actions,  causes  of  action  be  re-   m  Lib.  8. 151. 
leased ;   but  witliin  a  submission  of  all  actions  to  arbitrement  Altham's  case, 
causes  of  action  are  not  contained.  35  H.  8.  Diersy. 

5  Mar.  a  17. 
Vide  36  H.  6.  8.      Vide  4a  E.  3.  aa,  23.      (5  Rep.  8.  a.  103.  77.  b.) 

"  Tenant  for  life"  And  so  it  is  if  it  be  brought  against  tenant 
for  yeares,  because  it  agreeth  with  tlie  reason  of  Littleton  here 
rendred,  viz.  that  the  place  wasted  shall  be  recovered,  and  there- 
fore soundeth  in  the  realty.  i^^^-  C«r.  171) 

• 

"  Also  in  the  personallicy  because  treble  damages  shall  bee  reco- 
veredj**  which  doe  sound  in  the  personaltie.  Wherefore  Littleton 
conclude th^  that  in  an  action  mixt  a  release  of  all  actions  reals  is  a 
good  barre,  and  so  is  a  release  of  all  actions  personals. 

And  here  is  to  be  observed  a  diversity  betweene  the  act  of  the 
party,  and  an  act  in  law ;  for  a  man  by  his  owne  act  cannot  alter 
the  nature  of  his  action :  and  therefore  if  the  lessee  for  life  or  les« 
see  for  yeares  doe  waste,  now  is  an  action  of  waste  given  to  the 
lessor,  wherein  he  shall  recover  two  things,  viz.  the  place  wasted, 
and  treble  damages :  in  this  case  if  the  lessor  release  all  actions 
realls,  he  shall  not  have  an  action  of  waste  in  the  personalty  only ; 
and  if  he  release  all  actions  personals,  he  shall  not  have  an  action 
of  waste  in  the  realty  only. 

[/]  And  so  it  is  if  the  lessee  doth  waste,  and  after  surrendreth   [/]  19  H.  6.  W. 
to  the  lessor  his  estate,  and  the  lessor  accept  thereof,  the  lessor   14  H.  6. 14. 
shall  not  have  an  action  of  waste.  ' '  ^  'h^"** 

But  by  act  in  law  the  nature  of  the  action  may  be  changed  ;  as  23h.'8.        '^ 
if  a  man  make  a  lease  pur  terme  d' auter  vie,  and  the  lessee  doth   Br.  Waste, 
waste,  and  then  cesty  que  vie  dyeth,  an  action  of  waste  shall  lye  for  ^5  R«p-  75) 
damages  only  because  the  other  is  determined  by  act  in  law.  ^^y  * '®) 

And  againe,  hereupon  is  another  diversity  to  be  observed,  that 
in  case  when  an  action  is  well  begun,  and  part  of  the  action  de- 
termincth  by  act  in  law,  and  yet  the  like  action  for  the  residue  is 
given,  there  the  writ  shall  not  abate,  but  proceed.     But  where  by    1 1  H.  6. 43. 
the  determination  of  part  the  like  action  remaineth  not  for  tlie   9  E-  4-  5o- 
residue,  there  the  action  well  commenced  shall  abate.     As  if  an  ^J^  3- "73. 
action  of  waste  be  brought  against  tenant  pur  terme  d* auter  vie ^  qH.6?30.' 
and  hanging  the  writ  cesty  que  vie  dyetli,  the  writ  shall  not  abate,   (7  Rep.  77. 80. 
but  the  plaintife  shall  recover  damages  only,  because  if  ce^/^  que  a.) 
vie  had  died  before  any  action  brought,  tlie  lessor  might  have  an  (S>d.6i.  Hob. 
action  of  waste  for  the  damages.     So  if  an  ejectione  jirmce  be  ^     ' 
brought,  and  the  terme  incurreth  hanging  the  action,  yet  the 
action  shall  proceed  for  damages  only,  because  an  ejeclione  doth 
lye  after  the  terme  for  damages  only.     But  if  tenant  pur  auter  vie 
bring  an  assise,  and  cesti/  que  vie  dyeth  hanging  the  writ,  albeit  the 
trrit  were  well  commenced,  yet  the  writ  shall  abate,  because  no 
assise  can  be  maintainable  for  damages  only. 

$0  if  an  action  of  waste  be  brought  by  baron  and  fern  in  re-  a  H.  4.  aa. 
mainder,  in  cspeciall  tayle,  and  hanging  the  writ  the  wife  dieth  ^  ^  ••  hrieft 

(Ant.  53.  b.       Plo.  l8.b.)        34H.  6.  10.        9  £.  4.  39.        14  H.  7.  31.      18  E.  3. 
Scire  fdcias  10.      (Wm.  Jones  a  15.        Cro.  Car.  171.        5  Rep.  48.  b.) 

£  E  3  without 
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285.a.  385.bO  Of  Releases.         L.3.  C.8.  Sect, 

vithoul  issue,  the  writ  shall  abate,  because  every  kind  of  action 

offraste  must  be  ad  exhecredatioHcm. 

If  a  writ  oi"  annuity  be  hruught,  nnd  the  aonuity  delermineth 

hanging  the  writ,  the  writ  faiicth  tor  ever,  because  no  like  actioii 

Clin  be  maintained  for  the  arrerages  only,  but  for  the  annuity  and 

orrc  rages. 

But  where  damages  only  are  to  be  recovered,  ibere  albeit  by 

ocC  in  law  the  like  action  lyctb  not  allerwurds,  yet  the  action 
[«]  vi  R.  1.  well  commenced  shall  proceed ;  ftu]  Sd  if  s  conspiracy  be  broiwbt 
bcMftSStl'  against  tiro,  and  one  of  them  dyeth  hanging  llie  writ,   it  i£a]l 

(Rjtj.iflo.Hid         And  in  an  assise  ot  novel  dmeisin,  awnt  ot  annuity,  yuarf  "»- 
17S.  SC.)        pedil,  and  other  mixt  actions  (l),  a  release  of  actions  real  is  a 
1    (1  Saun.  sa9.      good  plea,  and  SO  it  is  of  a  release  of  actions  personal. 

1  V«at>ia&  18-      aH.4. 13.      9a.S.  57.      Mo.  133.  eonira.)      30  H.  4.  Bun^. 
(«R(.U.Abt.4n.    aCo.68...    Ant.  197.  Iij 

But  if  three  joyntenants  be  disseised,  and  they  arratgD«  ap 

assise,  and  one  of  ihem  release  to  the  disstiisor  all  aciiaoa  i>ar*0- 

nals,  diis  shall  barre  him,  but  It  shall  no!  barre  tiie  other  plaintiff; 

for  having  regard  to  them  the  realty  shall  bee  preferred,  et  mane 

fi]  30  H.  8.  ubi   majws   Irahit  ad  ie   minnji  ilignuni.     [n]  And   in   a  writ    of  ward 

•upru.  brought  by  two,  the  release  oT  the  one  shall  not  gripvc  the  other, 

*a^^'J'^'''^     but  shall  enure  to  his  benefit,  for  be  shall  recover  tlie  whole  ward. 

ai  II.  &.  18  a      ^"^  hold  his  companion  cut. 

(Doc.  PI*  47.  But  here  a  diversity  is  to  be  observed  betweene  reoll 

floi.)  actions,  wherein  daniages  are  to  bee  (CT"  recovered  at  pSS^Tl 

(W.  Jo.in.  115.   thg  common  law,  as  in  an  assi«e,  ic,  and  reall  actions  [_  k     'J 
"""ir*,)  where  damages  are  not  to  be  recovered  by  the  common 

Fol  Slarton  '"'"* '"'''  "^  g'»en  by  th?  [o]  statute,  for  (hero  a  release  of  att 

cmp.  i.lndaiTtr,  actions  persooaJs  is  no  barre,  as  in  the  writ  of  dower,  cntrif  tvr 
Gl'x,  cfli>.  I .       dUseisin  in  k  per,  Af'  mord'anc,  aid,  f;c. 


(eR^psT)  *Sect.  493. 

/4^^  'n  a  qvave  impedit  a  release  0/ actions  perso7iais  is  a  goon  plea, 
and  so  IS  a  release  of  actions  reals,  per  Martin,  quod  luit  coq- 
cessum.    Hilt-  9  H.  6.  Ibl.  57. 

fl  H.  S.  57.  T*  H  I  S  is  an  addition  to  LUtleton,  which  although  it  be  law,  and 

32  H.  6. 3j.  b-  the  boolte  truly  cited,  yet  I  passe  it  over.     But  yet  note  by 

the  way,  tliat  a  release  of  actions  personals  is  also  a  good  barre  in 

a  guar^  impedit,  because  it  ia  an  action  mixt. 

Sect. 

•  This  Section  i?  Qot  in  L.  and  M.  or  Rob. 


(1)5  Car.  B.  if.  Sir  John  Bodviffi  case.  Resolved  contra  ;  scilicet,  that  it 
WIS  a  mere  personal  aaian,  and  not  mix*;  et  ideo,  annuiii,  in  Wales  by  Ml  lies 
toetf;  wAerr,  if  tf  had  betn  mixt,  ike  <kHo%  aught  ta  he^  be*r>  irougit  by  original. 
^^*     jJkv"'^  "■'""'  '"■§"''^'  ^Sf  l^  «»««  on  error  brought.  '  Cro.  lyo. 


X.  Nott.  MSS.— [Note  346^ 


L.  S.  C.  8.  Sect.  494.        Of  Releases.  [285.  b. 


Sect.  494. 

T]^  tfit  same  manner  it  is  in  an  assise  of  novel  disseisin^  for  that  it  is 
mixt  in  the  reaUie  and  in  the  peraonaltie.  But  if  such  an  assise  bee 
arraigned  against  the  disseisor  and  the  tenant,  the  disseisor  may  well  plead 
a  release  of  actions  personals  to  barre  the  assise,  but  not  a  release  of  actions 
reals,  for  none  shall  plead  a  release  of  actions  reals  in  an  assise  but  the 
tenant. 

*'  n^HE  disseisor  may  toettideadf  SfC."  .  O^ost  303.  Ik)  • 

Notay  every  man  shall  plead  such  pleas  as  are  proper  for  0  ^l'-  Bep. 

liim,  and  apt  for  his  defence  to  be  pleaded,    [g]  As  a  disseisor  ^^'  ^^'^|^ 

that  hath  nothing  in  the  land  may  pleade  a  release  of  actions  per-  [^^^  10^  ) 

sonals,  because  damages  are  to  be  recovered  against  him,  and  [q]  u  Aai.  9. 

therefore  for  his  defence  hee  may  plead  it;  but  a  release  of  actions  18  £.  3. 9. 93, 

reals  he  cannot  plead  ( 1 ),  because  he  hath  no  estate  in  the  land,  ^4-    3^  £•  9- 

and  none  shall  plead  a  release  of  actions  reals  in  an  assise,  ^^^  "°P*  ^^^ 

but  the  tenant  ot  the  land.    Et  sic  de  cateris.    But  the  tenant  g  £.  3.  |' 

in  an  assise  shall  plead  a  release  of  actions  personala  to  the  dia-  39  £.  3. 30. 

seisor,  for  that  plea  proveth  that  the  plaintife  hath  no  cause  of  '^  E^  3*  d. 

action  against  him*  *3  H.  4. 7. 

^  3  E.  a.  qme 

imp.  44.      38  E.  3.  30,  31.      5 £.  3. 26.      fti  £.  3. 10, 17.  5  H.  7. 34.      8  H.  5. 14. 

aa  H.  6.  a8, 29.      1 H.  7. 34.      27  E.  3.  81.     3a  H.  6. 15.  b.  ,  17  Ais.  25.    a  H.  7. 14. 

13  H.  8.  13,  14.     44  E.  3.  la.    40  E.  3.  13.    16  S.  4. 1 1.  34  E.  3.  34.    4 E.  4. 18. 

7  H.  4.  34.      a  R.  a.  encumbent  4.      33  S*  3-  V^  iiBp*  194<      (8  Rep.  151.  b.) 
(Sect.  278.)     13  H.  4.  a.  a.     (7  Rep.  26.  a.) 

If  the  disseisee  release  to  the  disseisor  all  actionfl  reak,  and  the  (Sect.  471.) 
disseisor  maketh  a  feofiement  in  fee,  and  an  assise  ia  brou§h^ 
against  them,  the  feoffee  shall  not  plead  the.  release  to  the  dis- 
seisor, for  that  he  is  not  privie  to  the  release,  for  a  release  of  actions  (10  Rep.  51.  b.) 
shall  only  extend  to  privies. 

If  a  disseisor  make  a  lease  for  life,  the  remainder  in  fee,  and 
the  disseisee  release  all  actions  to  the  tenant  for  life,  after  the 
deatn  of  tenant  for  life,  he  in  the  remainder  shall  not  jjead  tlie 
said  release. 

If  the  disseiiiiee  rdease  all  actions  to  the  disseisor,  and  die,  this 
doth  barre  him  but  for  his  life,  for  after  his  decease  his  heire  shall 
have  an  action,  [r]  as  some  have  said.    And  hereby  may  appeare  [r]  19  H.  6, 
a  manifest  diversity  between  a  release  of  a  Tight,  and  a  release  of  ?3- »• 
actions.  (8R«p.i5a.) 

Sect. 


(1)  Hob.  163,  accord,  whether  the  actkm  be  brought  against  the  disseisor 
only,  or  against  him  and  the  tenant ;  but  if  the  same  person  be  disseisor  and 
tenantf  tJ^n  he  may  plead  a  release  of  actions  real.  L.  Nott.  MSS.— 
[Note  247.] 


£  B  4 


286.a.  286.b.]       Of  Iltrleasi-s.    L.3.  C.S.  Seel.  495-9iV 

(•  top.  .4^)  o-  Sccu  49.5.  rssen 

jdLSO,  in  tach  actwn%  reals  whuh  ought  to  be  tiud  agahat  Ikt  ttmami 
of  the  freehofei,  if' the  irnanl  hath  a  relratr  of  aeliom  rtahfram  the 
itmandaul  vuide  unto  him  before  tire  trtil  purtimatf},  umi  he  plead  tAu, 
it  it  a  good  plea  far  the  demandant  to  sai/,  thai  hee  xhieh  ptmd  the  piea 
had  nothing  in  the  freehold  at  the  time  of  the  rtUate  made,  for  then  he  had 
no  caute  to  huxe  an  aclion  reali  agatutt  him. 

(tBrfi.i&i.b,)  THIS  is  cviilcnt  enough  by  (hat  which  hath  bcene  said,  thai  « 
nksM!  of  all  aclions  reali  miut  bee  iiutdt'  to  him  thai  ie  tenant 
of  the  land,  because  a  resll  aclion  muft  be  brought  against  sucfa  S 
tenant. 


Sect.  496. 

j^  L  S  O,  in  twh  eate  where  a  mnn  mot/  enter  into  lands  or  tenemerdt, 
and  also  may  have  Q"  aclion  reaU  for  this,  which  ii  giren  fry  the 
law  against  the  tenant  • ;  if  in  this  case  the  demiindant  rrleaieth  to  the 
tenant  all  manner  nf  acliom  reals,  yet  I hl»  shall  not  take  the  itemitndant 
from  hit  enlrie,  but  the  demandant  may  well  entir  niticithttanding  iuck 
ttUate,foT  that  nothing  is  released  but  the  action,  Sfc. 

(8  lUp.  ija.) 

right,  because  he  hath  atiotlier  remedy,  viz.  10  enter.  And  this  is 
f<l  18  K  s  34  ^g^cablc  with  the  authoritie  of  our  [,5]  bookes.  But  where  his 
19  E.  3-  (iile  entry  is  not  lawful,  there  a  release  of  all  actions  is  by  con- 
U.  sequence  a  barre  of  his  right,  because  he  hatli   released   the 

mean  whereby  he  might  recover  his  right.  As  if  the  dii-scisec 
release  all  actions  to  the  hetre  of  the  disscijor,  which  is  in  Jay 
discent,  he  hath  no  remedy  to  recover  the  land ;  but  yet  the 
disseisee  hath  a  right,  for  that  hoc  hath  released  his  action,  and 
not  his  right,  as  shall  be  said  hereafter  in  the  chajner  of  Re- 
tnitter  in  his  proper  place.  If  the  heire  of  the  disseisor  make  a 
feoffment  in  fee  to  two,  and  the  disseisee  rclca^eth  to  one  of  the 
feoffees  all  actions,  and  he  dieth,  the  survivour  shall  not  plead 
this  release  for  the  causes  abovesaid.  And  hereby  also  again 
ai>pcarcth  another  diversity  between  a  release  of  a.  right,  and  a 
release  of  actions. 

tiy  It  is  to  be  observed,  when  a  man  liaili  scvcrall  r2S67I 

'-  L  b.  J 


30  F.'t  10  6  remedies  for  one  and  the  seife  same  thing,  he 
19  H.e!  4.  6.  personall,  or  niixt,  albeit  he  relcaseth  one  of  hi 
1  H.  7.  ag.ii.    dies,  he  may  use  the  other. 


7  B.  6.  6. 


Sect. 

*  Sfg.  added  in  L.  and  M.  and  Roh. 


L.  3.  C-  8.  Sec.  497,498^499-      Of  Releases.        [286.  b. 


Sect.  497.  <9  ^'P  5'  > 

TN  the  same  manner  is  it  of  things  personall;  as  if  a  man  by  wrong 
take  away  my  goods,  if  I  release  to  him  all  actions  personals,  yet  I 
may  by  the  law  take  my  goods  out  of  his  possession. 

This  of  it  selfe  b  evident. 


Sect.  498. 

j^  LSOf  if  I  have  *  any  cause,  to  have  a  writ  of  detinue  of  my  goods 
against  another,  albeit  that  I  release  to  him  all  actions  personals, 
yet  I  may  f  by  the  law  take  my  goods  out  of  his  possession,  because  no 
right  of  the  goods  is  released  to  him,  but  only  the  action,  ^c. 


or  by  finding.     In  this  writ  the  plaintife  shall  recover  the  thing  Glanvil.  lib.  lo. 

detained,  and  therefore  it  must  bee  so  certaine  as  it  may  be  cap.  13. 

knowne,  and  for  that  cause  it  lyeth  not  for  money  out  of  a  bagge,  (F.N.B.i38.a.) 

or  chest ;  and  so  of  come  out  of  a  sacke,  and  the  like,  these  can-  gjjg\  ' 

not  be  knowne  from  other,     [t]  A  man  shall  have  an  action  of  ^^  jl^\\  ^^r. 

detinue  of  charters  which  concern  the  inheritance  of  his  land  if  505.) 

hee  know  the  certainty  of  tliem,  and  what  land  they  concerne,  (V°^.  Pla-  iH» 

or  if  they  be  in  bagge  sealed,  or  chest  locked,  though  heknoweth  ^^^j) 

not  the  certainty  of  them:  and  it  is  good  policie    (if  possibly  ^/ jtolf.  Abr  s 

he  can)  in  that  case  to  declare  of  one  charter  in  especiall,  [u]  Noj.) 

and  then  the  defendant  shall  not  wage  his  law.   [x]  An  action  [t]  41  £.  3.  a. 

of  detinue  for  charters  doth  sound  in  the  realty,  for  therein  sum-  ^  M-  ^*  *®-  *®» 

mons  and  severance  lyeth ;  and  in  detinue  of  goods  a  capias  doth  ^^^  g'  ^'^'  *^' 

lye ;  1but  for  charters  in  speciall  a  capias  lyeth  not,  and  yet  a  30  h.  6.  4. 

release  of  actions  personals  in  a  writ  of  detinue  of  charters  is  a  9  H.  6. 18. 

good  barre.  (9  Rep-  iS- 

78.  b. 

F.  N.B.  138.)    (10  Rep.  51.  b.)  [u]ioH.  6.  20.     aiH.  6. 1.     14  H.  6.4. 

14  H.  4.  23, 24.  27.      (Poit.  295.)  [i]  20  H.  6. 4^.       19  E.  3.    Severance  14. 

31  E.  3.  ib.  32.      42  E.  3.  13.     40  E.  3. 25.     (10  Rep.  135.)     (Doc.  Pla.  125.) 


Sect.  499. 

j^  LS  O,  if  a  man  be  disseised,  and  the  disseisor  maketh  a  feoffment  t0 

divers  persons  to  his  mef,  and  the  disseisor  continually  taketh  the 

profits,  Sfc.  and  the  disseisee  release  to  him  all  actions  reals,  and  after  hee 

su^h 

*  a;2y  not  in  L.and  M.  or  Rob.  j;    Sfc.  added  in  L.  and  M.  dnd 

t  Ify  the  law  not  in  L.  and  M.  or    Hob. 
Roh. 


286.  b.  287- a-]  Of  Releases.     L.3.  C.8.  Sect 

aueth  agaitat  him  a  nrlt  offtttrtf  in  tmturr  of  an  aaUe  bif  Teuton  of  tkt 
statute,  because  liee  tal.eC/i  the  }iioJits,  Sfc.  Quaere,  /uiw  the  disseisor  ihaB 
hea  affded  bi/  the  saytl  release;  J'»r  if'het  irill  plead  the  release  grrwnt/V 
then  the  ilemaiiHant  ntaif  mif,  that  hee  had  nothing  in  the  freehold  at  the 
lime  of  the  relente  made ;  and  if  Are  filead  the  release  speci'illjf,  then  U 
muU  acknuwleiige  a  dis*ci»iii  (duiiqut'ii  i>  cuvieiit  *  coHu»(ru  utt  diT»ei*iii), 
and  then  maif  the  demaudniil  enter  into  the  tttmi,  isc.  6y  hit  aek/iovkdf;- 
mtnt  of  the  dtMeiniti,  i)-c.  but  veradseutnre  6y  tpeciaU  pleudwg  /«  flMy 
barrt  him  of  the  aelion  f  a-hicJi  he  suctlt,  S.c.  thuugh  the  demandant  may 
mter. 

"  Ti  ^"  ''WMon  of  the  ttaime."    That  is  to  say,  the  statute  of 
-"  +«.4.ca.7.and  n  //.6.M.4. 

"  For  if  kee  will  plead  the  release  generalli/."     Here  it  a^ 
(1  Rfp-  77')       iiEurcth,  llial  when  the  statute  had  given  the  action  reall 
a  H-  7.».  (jij  agiuiiAt  the  pcroor  of  the  profits,  it  enableth  him  to  rgg^H 

takeandnlcade  a  relcoev  of  all  octiong  realij,  andycthe  I      -     J 
liaih  iieitner  pu  in  re,  nor  jui  ad  rem,  which  point  is 
worthy  of  observation  for  manifestation  of  the  equity  of  tht;  Uw. 

(8  H«p.  ISO.)  "  Then  he  must  aclenowlrdge  a  dUseisin,  S(e."    In  u  w-rit  of  dover 

/n3  t\^^  \  '''*'  ^""""^  pkaded  that  bafore  the  writ  purchased  A.  was  seised  of 

(Doc.  PI*  343.)  tj^  ig„d_  5^,  uuiiii  by  the  tenant  himsulfe  hee  wm  disneised,  and 

that  hnngiiig  th«  writ  A.  recovered  ag&inet  him,  &c  judgment  of 

the  writ,  and  adjudged  a  good  plea,  tu  which  plea  the  teoant 

confeued  a  disseisin  in  himselfe. 

"  Thnt  may  the  demandant  enter."     So  might  hee  have  done  in 

ihiseaM  iXuaLHtUton  patteth,  albeit  the  tenant  confused  no  dw- 

soisin.     And  therefore  it  is  no  prejudice  to  the  tenant  to  confeoe 

.  a  disseisin  in  himselfe,  Ac.  and  then,  as  Lilllrlon  here  holtlcih,  the 

action  shall  h«  barred. 

aB  H.  ••  ^"^  *''^  reader  is   to  observe,    that  now  by  the  statute  of 

Dier.  31.  27  H.  8.  cap.  10,  which  executes  the  possession  to  the  use,  all 

37  H.  B.  c  10.     the  ■tatutes  against  cettg  que  nse,  or  pernor  of  the  profits,  have 

lost  their  fbrce. 


Sect.  500. 

jdLSO,  if  a  man  me  an  appeale  of  felony  if  the  death  of  hit  ancesler 
agaimt  another,  thoash  the  appellant  release  to  the  defendant  all 
manner  of  actions  reall  and  personaU,  this  shall  not  aide  the  defendant, 
for  that  this  appeale  is  not  an  action  reall,  in  as  much  as  the  appellant 
shall  not  recover  any  realtie  in  such  appeale :  neither  is  such  appeale  an 
action  personaU,  in  as  much  as  the  wrong  was  done  to  his  ancestor,  and  not 
to  hiai-  Bat  if  he  release  to  the  deferent  all  manner  of  actions,  thnt  it 
thai  be  a  good  ttarre  in  an  avpade.  And  so  a  man  may  see  that  a  release 
of  all  manaer  of  acttaa  is  better  tkaa  a  release  of  actions  reals  and  ptr- 
foaah,  Sfc. 

OUR 

*  de,  added  in   L,  and   M.  at>d       i  which  he  sueih,  ^.  not  in  L.  and 
Roh.  M.  or  Roh. 


L-3.  C.8.  Sect.  500.    Of  Releases.  [287.  a.  287.  b- 

/^  U  R  author  having  gpoken  of  common  ple^s,  now  treateth  of 
certaine  pleas  criminal],  or  pleas  of  the  crowne,  whereof  it  is 
said>  [a]  Item,  criminalium  alia  majorat  alia  minora,  alia  maxima^   fa]  Bract. lib.  3. 
secundum  criminum  quantitatem  ;   sunt  enim  crimina  majora  et  di*  »>•  101.  b. 
cuntur  capitalia  eo  quod  uitimum  inducunt  supplicium,  Sfc.    Minora 
veroy  quce  fustigationem  inducunt,  vel  pcenam  pilloralem, 

[2 8 7 71  "^^(^l  tumboralemy  vel  ^  carceris  inclusionem,  &c. 
-     J      [^j  Criminalium  qucedam  Sententialiter  mortem  indu-  [6]  piet.  lib.  1. 
cunty   qucedam  verb  minime,     [c]   De  peche  est  briefe  cap.  15.  (A) 
division,  car  est   mortal  ou   venial  solonque  ceo   que   appiert  es  M  ^"'-  *^-  '• 
paines.     And  that  crime  is  called  mortall  or  corporall :  mortall,   y4-^ca-4. 
because  it  deserveth  death ;  and  such  crimes  are  called  veniall,  (jiven  mannta. 
as  may  be  redeemed  or  satisfied  by  some  other  punishment  than 
by  death. 

" -(4/>^fl/tf  qfjelmie^    [jf]  Appellum  sigoifietb  aocusaiio,  an  M  lKUr.oi.tw 

accusation,  and  tlierefore  to  appeale  a  man  is  as  much  as  to  |7*Br«ctUb.3. 

accuse  him;  and  in  [y^  ancient  bookes  be  that  doth  appeale  is  n*.!^^' 

called  accusatory  and  is  peculiarly  in  legall  signification  apply ed  firt.Sr\.f*r 

to  appeales  of  three  sorts.     First,  of  wrong  to  his   ancestor,  31,32,33. 

whose  heire  n^ale  he  is,  and  that  is  onely  of  death,  whereof  our  (4  Rep-  39.) 

author  here  speaketh.    The  second  is  of  wrong  to  the  husband,  \^}^'  *?/;?.  * 

and  is  by  the  wife  only  of  the  death  of  her  huS[>and  to  be  prose-  7  cmTq  et  lib. 

cuted.     Tlie  third  is  of  wrongs  done  to  the  appellants  themselves,  1^,  oLiltt  3. 
as  robbery,  rape,  and  mayhem.     Ttie  word  appeUum  is  derived 
ofappeller,  to  call,  because  appellans  vocat  ream  in  judicium',  he 
calleth  the  defendant  Xo  judgement,  aud  the  plaintife  is  caUed  the 
appellant. 

''  Appeale*^  AppeUatio,  is  a  removing  of  a  cause  in  any  eccla-  34  H.  S.ca.  12. 
tiastical  court  to  a  superior ;  but  of  this  there  needeth  no  speech  i  H.  ca.  1. 
in  this  place. 

"  Of  the  death'*  Appeale  of  death  is  of  two  sorts,  of  murder  (4  Rep.  40. 43. 
and  of  homicide  Murder  is  when  one  is  slaine  with  a  man's  3  tot.  4%) 
will,  and  with  malice  prepensed  or  forethought.  Homicide,  as 
it  is  legally  taken,  is  when  one  is  slaine  with  a  man's  will,  but 
not  with  malice  prepensed.  Chance-medly,  or  per  infortunium, 
is  when  one  is  slaine  casually,  and  by  misadventure,  without  the 
will  of  him  that  doth  the  act,  whereupon  death  insueth;  but  of 
this  no  appeale  doth  lye.  Murder  commeth  of  the  Saxon  word 
mordreu. 

Were  is  an  old  Saxon  word  sometime  written  wera,  and  signi-  txmh.  Expos, 
fieth  the  price  of  the  life  of  a  man,  estimatio  capitis,  that  is,  so  Jw  i^I*^^^' 
much  as  one  paid  for  the  killing  of  a  man;  by  which  it  appeareth,   ^^  .^^   Hored. 
that  such  government  was  in  those  dayes,  as  slaughters  of  men  fo.  344. 
were  most  rarely  commiUed,  as  master  Lambard  collecteth.  And 
you  9kal\  not  reade  of  any  insuriaection  or  rebellion  before  the 
CoiK|uest»  when  the  view  c^  frankpledge  and  otiker  ancieat  iawet 
of  tius  realme  were  in  tbeir  right  use. 


^  Bui  if  he  rdeau  to  the  defendamt  ail  manner  ofacHons,  jr^"  ^^^^'  ^^^ 
And  the  reason  is,  for  that  then  all  actions,  as  well  criraiaall  ^*^  gi^^ 
as  reall,  personall  and  mixt,  be  released.     But  a  release  of  all 
actions  reall  and  personall   cannot  barre  an  appeale  of  death, 
because  that  release  extendeth  to  common  or  civil  actions,  and 

not 

(A)  The  words  quoted  in  the  text  under  [ft]  are  in  Fleta  lib,  1.  cap,  16, 


5^" 
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not  to  fK'tiona  (riaiinall :  but  releases  of  all  a<.'tii>n»  crirninall 
or  mortall.  or  concerning!  pleas  of  the  crownc,  are  good  barres  in 
an  appcalc  of  ilen[fa>  and  so  tlie  (f^c.)  io  the  end  of  the  SectJoo 
ifi  well  explained. 


(O-  Sect.  501. 


r288:| 


j^LSO,  in  an  anpeale  of  robherie,  if  the  litfenihnt  tvili  pkad  a  release 
of  the  ap]>el}<int  nj'  all  actiant  personals,  lki$  seemeth  no  plea ;  Jbr 
an  action  nf  appeal  uiiere  the  appellee  iluill  have  judgment  of  df.alh,  fire 
M  higher  than  an  action  penonalt  ti,  and  u  not  properli/  called  an  action 
pertonall ;  and  there  if  the  defendant  will  plead  a  rritaie  of  the  appellaat 
to  barre  him  of'  lite  appeafe,  in  this  case  hee  mmt  have  a  release  of  all 
manner  ofapveaUt  (en  ccsl  case  il  covieut  d  'aver  uii  release  de  louts 
""■""—■=  •  d  appeals),  or  all  manner  of  actions,  as  it  seemeth,  S^c, 


94Au.3a.  "  T>OIiD£llIE."  Woioria,  properly  U  irbeD  there  is  a  felo- 
nious  taking  away  of  a  man's  good«  from  his  person:  and 

it  is  called  robbery,  because  the  goods  are  taken  as  it  were  rfe  la 
W,  I  up.  00.     robe,  from  tlie  robe,  that  is,  from  the  person ;  but  somctimcii  it  is 

taken  in  a  larger  tense. 

SI  Imi.  (W.  "  Judgement  of  death,  fy:"     By  this  C^c.)  is  iniplyed  appeales 

y.  ag.  a.  Cm.    of  rape,  of  arson  or  burning,  of  felony  or  larceny,  for  therein  also 
<^'  63< ')         is  juagment  of  death,  and  are  within  our  author's  reason. 

V.Seci.soB.  "  As  it  teemeth,Sfc."     It  is  to  be  understood,  that,  first,  a  re- 

len.'^u  of  all  actions  criminall,  mort;il1,  ,ir  conccrninp  picas  of  the 
crowne ;  secondly,  a  release  of  a((  actions  generally ;  thirdly,  a 

(PmI.  agi.  b.)  release  of  all  appeales ;  and  lastly,  a  release  of  all  demands,  are 
good  barres  in  ail  these  kinds  of  appeales. 


Sect.  502. 

D  UT  inappeale  of  mayhem  a  release  of  all  manner  of  actions  personals 
it  a  good  plea  in  barre,  for  that  in  such  an  action  hee  shall  recover 
nothing  but  damages. 

Mir.  ca.  I.  $  g.     "  ]Vf-^  Y HEM,"  mahemium,  membri  mutilatio,  or  obtruncatio, 
Glui.  li.  14.  conuneth  of  the  French  word  me/iaigne,  and  signilieth  a 

TK  '  ^t"^\  corporal!  hurt,  whereby  hee  loseth  a  member,  by  reason  whereof 
CLM  Brii  fo!  ^^^  is  lease  able  to  fight;  as  by  putting  out  his  eye,  beating  out 
4S.  cL  aj.  Flct.  ''i^  fore-teeth,  breaking  his  skull,  striking  off  his  arme,  hand,  or 
lib!  I.  CL  3^.  finger,  cutting  off  his  legge  or  foot,  or  wner'^by  he  loseth  the  us» 
Strnndf.  Pl.Cor.  of  any  of  his  said  members, 
fo.  38.  b-  ■' 

(3lnit.ii8.    4Rep.43.45.    Ant.  ia6.)    982.3.94.    flH.4.ai, 

"  Dantagts, 

*  d'actioos  added  in  L.  and  M. 


L.  3.C,  8.  Sect.  503.         Of  Releases.  288.  a.  288.  b. 

"  Damagesy  S^c"     Vide  Sect.  194. 

"  A  release  of  all  manner  of  actions  personals  is  a  good  pUa,  ^|  ^-  ^-  ^^• 
Sfc**     And  the  reason  is,  for  tfiat  every  action  wherein  damages  ^^'  *la  'T 
only  are  recovered  by  the  plaintife,  is  in  law  taken  for  an  action 
personal]. 


r288Tl  fO-  Sect.  503. 

y^  L  S  O,  if  a  man  bee  outlarced  in  an  action  personall  by  processe  upon 
the  originall,  and  bringeth  a  writ  of  errour,  if  he  at  whose  suit  hi 
was  outlawed  will  pleade  against  him  a  release  of  all  manner  of  actions 
personals,  this  seemeth  no  plea ;  for  by  the  said  action  hee  shall  recover 
nothing  in  the  personaltie,  but  ordy  to  reverse  the  outlawrie:  but  a  release 
of  the  writ  of  errour  is  a  good  plea, 

^  v4   ^^^  ^  -^  of  errour.*'    This  writ  lyeth  when  a  man  is  grieved  V.  II.  n .  fo.  39. 

by  an  error  in  the  foundation,  proceeding,  judgment,  or  4ifinMetcalife*i 

execution,  and  thereupon  it  is  called  breve  de  errore  corrigendo,  judgement  and 

But  without  a  judgment,  or  an  award  in  nature  of  a  judgment,  no  awards  a  writ  of 

writ  of  error  doth  lie ;  for  the  words  of  the  writ  be,  si  judicium  red-  «rror  doth  lie. 

ditum  sit:  arid  that  judgement  must  regularly  be  given  by  judges  (Cro^Car.66.) 

of  record,  and  in  a  court  of  record,  and  not  by  any  other  mferiour  (proJaci  ^ 

judges  in  base  courts,  for  thereupon  a  writ  of  false  judgment  doth  u.  g.  fo.  in. 

lye.    In  this  case  of  outlawry  upon  processe,  the  judgement  is  Foxle^'s  case, 

given  (in  the  county  court,  whicn  is  no  court  of  record)  by  the  Ij- 6.fo.  11,  13. 

coroners  (saving  in  London  judgement  is  given  by  the  recorder,  Gentleman's 

and  not  by  the  maior,  who  is  coroner  by  the  custome  of  the  (Cro..Car.  63. 

city) :  for  afler  the  defendant  is  quinto  exactusy  and  maketh  de-  Noy  68.     . 

fault,  the  judgement  is,  ideo  utlagetur  p9r  judicium  coronatorum;  1  R0IL750. 

and  in  London,  per  judicium  recordatoris :  so  as  by  the  outlawry  1,'  ^V-  S^* 

the  plaiutifb  recovers  nothing,  but  the  king  taketh  the  whole  be-  ^^j'uL^Z* 

nefit  thereof;  for  the  law  did  intend,  that  the  defendant  would  8  Rep.  141.) 

rather  appeare  and  answer  the  plaintife,  &c.  than  to  forfeit  all  his  15  Elix. 

goods  and  chattels,  debts  and  duties  to  the  king,  by  his  default  I>ytr3i7. 

and  contumacie.     But  Littleton  is  to  be  intended,  that  the  sherife  1^"^'  *?^"  ^'^ 

doe  returne  the  exigent  whereby  the  outlawry  appeares  of  record,  3  Zanchar*s 

or  that  the  outlawry  be  removed  by  certiorari,  for  before  that  case, 

time  that  the  outlawry  appeare  of  record,  the  defendant  doth  (5 Rep. in.) 

not  forfeit  liis   goods,  nor  the  plaintife  can  be  disabled,  nor  ^^^*"'**^ 

any  writ  of  error  doth  lye  in  that  case.     And  this  is  the  cause  i^g '3*  tftJag.  3. 

that  the  goods  of  outlawes  cannot  be  claimed  by  prescription,  38E.  3. 13. 

because  they  are  not  forfeited  untill  the  outlawry  appeare  of  Mich.  4jit  5  EI. 

record.     Vide  Sect.  197,  where  it  appeareth  by  Littleton,  ihsii  Djer Jo.  aij. 

the  plaintife  cannot  be  disabled  by  outlawry,  unlesse  it  appeareth  /§  r?!^^  J^^* 

C^rucord.  F.N.B.'ao.'b. 

as.  b.) 
"  For  by  the  said  action  hee  shall  recover  nothing  in  the  perso- 
naltie,*'  Hereupon  is  to  be  observed  a  diversity,  when  by  the 
writ  of  error  the  plaintife  shall  recover,  or  be  restored  to  any 
personall  thing,  as  debt,  damage,  or  the  like;  for  then  by  the  rea- 
son tJiat  Littleton  here  yeeldeth,  the  release  of  all  actions  perso-  i  H.  4.  (5. 
naU  is  a  good  plca^  for  that  the  plaintife  is  to  recover,  or  to  be 

restored 


OfBckascs.        I^3.C.aSBcl 


"  By  tinyt.~  Tfaia  ia  olfo  a  jwdicUl  nit,  md  is  ^iren  lif  tke 
Mtutc  ty&tr  upon  «  rKortrty  fpr  debt  or  iLunB^c*.  or  u[>on  ■ 
recognisKticc  ia  any  court.  And  it  u  cnlli-d  a  ktu  oftUgit,  fat 
thM  AccordJDg  to  ibc  »uaitU:  ilut  oulh,  icj  -Sii  ^  ottterv  «■ 
tireiif>nt  iSiai,  Scf-  *f"'  l>rcpt  yuod  dtretonia  j&n  faaat.  Sic.  at 
^uid  lihetfi  ri,  fft.  diir  word*  of  tlie  writ  bii^  ^^^£>'  "i*  '■^ 
ran,  ^r.  Anil  tJiert'upan  U  ik  lalled  stt  r/e;^.  Bjr  Uii»  writ  tbe 
klKrifi-  ili^ill  deliver  lo  llti-  (ilaiiilifi.-  i/mnia  rolelia  debitmit  ftM- 
etplii  hobiu  !(  oJiU  tarneir)  el  -laiietaitm  Urra.  *-''  "*■"  ~- — 
hv  Aaae  by  bi  tnqiic*t  to  bi-  UUirn  by  the  »lterife- 

mcnt. 


Andil 


i.-n  iMtUUm  vruic,  )iy  force  of  ccTtune  acU  {<^  of  parlifr 
L-KiinilloD  migtit  bee  had  of  lotid*  ( becides  b)'  force  of  tto 


<6  IVf  4».) 
(•Jt3H.«. 

{AHcp-M.  h. 


_  9  UK.  QT? 


AgitJ  tipun  Nfauutca  merchant,  nUitutc^a  ttaple,  and  rocogotaracs 
,  ta£«n  ill  MKuc  court  of  record ;  and  sinci.-  lie  wrote,  uncm  a  i» 
1.  caipmimix  or  bond  taken  by  foreeofthe  statute  I*]  of^s  H.  8, 
bvt'ore  one  of  the  ctiicf  justJcM,  or  the  maloT  o(  the  uaple,  wul  m- 
<»>rder  of  London  out  of  U.-nne,  whicfa  hath  the  effect  of  a  alataU 
Elaplc.  The  manner  of  the  executions  upon  body,  lands,  and 
goedt,  spmyarrth  in  the  Hlalntr*  quoted  in  the  msr^-ot. 

Since  Liaison  wrotr,  a  profitable  Eiatule  halh  bten  made  [e] 
concentins  executionK  of  landf,  tenements,  and  herediiamentit 
w'hcri^y  it  t*  provided,  that  if  alter  such  landti,  ic.  be  had  and 
delivered  in  tixecutiiiii  upon  a  ju«l  or  Ian-full  titJe,  wherewithal] 
the  taiil  laodn.  &c.  were  liable,  tied,  or  bound  at  such  titoe,  aa 
they  were  delivered  or  taken  into  execution,  shai!  be  rccoviercd, 
devested,  taken,  or  evicted  out  of,  or  from  the  possession  of  any 
•iich  penon,  Ac.  before  such  times,  sa  the  laid  tenaats  by  execu^ 
tion,  their  cxcetiton  or  aasiniec,  sl^l  have  fully  levied  their  debt 
and  damngex,  for  the  whicn  tlie  iiaid  lands,  &c.  were  taken  in 


ilif 


vry  ^ 


oblige. 


cognui 


shall  havi;  a  scire  facias  out  of  the  same  court  from  whence  the 
former  execution  did  proceed,  against  such  person  or  persons  aa 
the  former  execution  was  pursued,  tlieir  hcires,  executors  or  as- 
signcs,  to  have  execution  of  other  lands,  &c-  licihle  and  to  be 
taten  in  execution  for  the  residue  of  the  debt  or  damages.  Sed 
ojw*  est  inlerprele. 

Therefore,  first,  it  is  to  be  knowne,  iliat  irliere  the  tenatit  by 
execution  hath  remedy  given  to  him  by  law  alter  eviction,  there 
the  statute  extendeth  not  to  it;  for  the  act  saith,  by  reason 
whereof  the  said  recoverors,  obligees,  and  recognizees,  hare  been 
clecrly  set  without  remedy,  i;c.  and  the  body  referreth  to  the  ■ 
preamble,  and  the  party  ought  not  to  have  double  satisfaction, 
one  by  the  former  lawes,  and  another  by  this  statute.  • 

And  therefore  if  part  of  the  land,  iic.  be  evicted  from  the  - 
tenant  by  execution,  this  statute  extendeth  not  to  it;  bccausL-  he  : 
should  hold  the  residue,  till  he  be  fully  satiiificd,  and  he  must  be 
contented  if  all  be  evicted  saving  one  acre  H)  hold  that,  tliougfa 
it  be  but  a  poore  remedy  ;  for  no  new  execuiion  in  that  case  hee 
can  have  upon  this  statute.  Therefore  if  the  conuseo  hath  remedy 
in  prixse/iti  for  part,  or  injiituro  for  all,  or  part,  this  statute  ex- 
tendeth not  to  It, 

Secondly,  if  a  man  be  bound  to  A.  in  a  statute  of  a  thousand 
pounds,  and  by  a  latter  statute  to  H-  in  a  himdred  pounds,  and 
B.  first  extcndetb,  and  tbea  A.  ejitcudv'tU  oud  taketii  the  land 
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from  B,  yet  B.  shall  have  no  aide  of  the  statute,  because  after  the 
extent  oi  A.  B.  shall  re- enjoy  the  land  by  force  of  his  former 
taecution. 

Thirdly,  If  the  wife  of  the  conusor  recover  dower  against  die 
tenant  by  execution,  he  shall  hold  over,  and  shall  have  no  aide 
of  this  statute.  ' 

Fourthly,  If  a  man  put  out  his  lessee  for  yeares,  or  disseise 
his  lessee  for  life,  and  after  knowledge  a  statute  and  execution 
is  sued  against  him,  and  the  lessees  re-enter,  the  tenant  by  execu- 
tion after  the  leases  ended,  shall  hold  over,  and  have  no  aide  of 
this  statute. 

Fifthly,  This  statute  must  not  be  taken  literally,  but  accord- 
ing to  the  meaning ;  therefore  where  the  letter  is  untiil  he,  &c. 
or  his  assignes  shall  fully  and  wholly  have  levied  the  whole  debt 
or  damages ;  if  he  hath  assigned  severall  parcels  to  severall 
assignees,  yet  all  they  shall  have  the  land  but  till  the  whole  debt 
be  paid. 

Sixthlv,  where  the  words  be,  for  the  which  the  said  lands,  Sec, 

were  delivered  in  execution.     A  disseisor  conveys  lands  to  the 

king,  who  granteth  the  same  over  to  A,  and  his  heires  to  hold 

by  fealty,  and  twenty  pound  rent,  and  after  granteth  the 

[^QOT  seigniory  to  B.  B,  knowledgeth  a  o;^  statute,  and 
J  execution  is  sued  of  the  seigniory.  A.  dieth  without 
heire,  and  the  conusee  entereth,  and  is  evicted  by  the 
disseisee  ;  he  shall  have  the  aide  of  this  statute ;  and  yet  it  is 
out  of  the  letter  of  the  law,  for  the  seigniory  was  delivered  in 
execution  and  not  the  tenancy ;  but  he  was  tenant  by  execution 
of  those  lands,. and  therefore  within  the  statute.  But  the  per- 
quisite of  a  villeine  being  evicted  is  x)ut  of  the  statute,  for  he  is 
tenant  in  fee  simple  thereof,  and  not  tenant  by  execution. 

Seventhly,  Where  the  words  be  (delivered  and  taken  in  exe- 
cution), yet  if  after  the  liberate,  the  conusee  entereth  (as  he  may) 
so  as  tne  land  is  never  delivered,  yet  he  is  within  the  remedy  of 
this  statute,  for  he  is  tenant  by  execution. 

Eighthly,  Where  the  statute  saith,  then  every  such  recoveror, 
obh'gee,  and  recognizee  shall,  &c,  and  saith  not,  their  executors, 
administrators,  or  assignes,  but  they  are  omitted  in  this  materiall 
place,  yet  by  a  benigne  interpretation  this  statute  shall  extend  to 
them,  because  they  are  mentioned  in  the  next  precedent  clause  of 
the  eviction,  and  the  remedy  must  by  construction  be  extended  (Ant.  a06.  b.) 
to  all  the  persons  that  appeare  by  the  act  to  be  grieved  ;  a  point 
worthy  the  observation. 

Ninthly,  Where  the  statute  giveth  a  scire  Jac  out  of  the  same  (F.N.B.  0(^5.  d.) 
court,  &c.  if  the  record  be  removed  by  writ  of  error  into  another 
court,  and  there  affirmed,  the  tenant  by  execution  that  is  evicted 
ahall  have  a  scire  Jac  by  the  equity  of  this  statute  out  of  that 
court,  because  the  scire  Jac  must  be  grounded  upon  the  record. 
JSt  sic  de  similibus. 

Tenthly,  Where  the  statute  giveth  the  scire  Jac'  against  such 
person  or  persons,  &c.  that  were  parties  to  the  first  execution, 
their  heires,  executors  or  assignes,  &c.  this  must  not  be  taken 
so  generally  as  the  letter  is;  for  if  the  first  execution  were  had 
agamst  a  purchaser,  &c.  so  as  nothing  was  liable  in  his  hands 
but  the  land  recovered;  if  this  land  be  evicted  from  tenant  by 
execution,  no  scire  Jac  shall  be  awarded  against  him,  his  heires, 
executors,  or  assignes.  But  if  he  hath  otner  lands  subject  to 
the  execution,  then  a  icir/fjac  lyeth  against  him  or  his  assignes, 
Vol.  n.  .     Ff  but 
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but  not  Bgainst  hu>  enecutar^  ;  neilhcr  in  tliat  ca«e  can  he  tiavo  a 
Kirtjric'  upoo  ttuR  statute  agtuost  the  Srst  debtor  or  recogaam, 
because  it  g;iveih  it  onely  ag&iDst  lilra,  4c.  that  was  party  to  the 
first  execution,  hii  heirea,  executorB,  or  aatignea.  But  if  there 
be  sevcrall  aiaigiies  of  aeverall  parcels  of  laoda  subject  to  the 
execulion.  one  scire  file'  upon  this  statute  shall  lye  againn  all 
the  asBlgues-  Sed  tit  modus  in  reLitt.  This  little  taste  ahall  give 
a  tight  lu  the  diligeot  reader,  not  only  to  sec  into  the  secrets  of 
tltia  statute-,  but  to  others  also  of  like  nature. 

And  by  tbe  statute  of  'J3  //.  8.  cap  6,  it  is  provided,  that  the 
obligee,  &c,  shall  have  in  every  point  against  such  rccognisor,  &c. 
like  proces,  execution,  comnxKlity  and  advantage  in  every  behalfe, 
B*  bath  been  had  or  made  upon  the  statute  staple,  and  under 
such  manner  and  forme,  as  ik  for  die  same  statute  staple  provided: 
by  force  of  which  bmnch,  if  the  tenant  by  execntion  by  force  of 
the  act  of  93  H.  8,  be  evicted,  he  shall  have  the  remedy  provided 
for  tenants  hv  execution  upon  a  statute  staple  by  the  act  of 
33  H.  8  In  like  manner  by  force  of  that  clause  of  03  H.  8,  if 
the  extendors  upon  a  statute  staple,  &c.  doe  extend  the  Ismki 
&c.  at  too  high  a  rate,  the  obligee  may  pray  tliat  the  extendon 
tlicnmelves  may  lake  the  lands,  &c.  at  that  rate,  &c.  by  force  of 
the  said  statutes  of  Ado*  Biimel  and  De  Mercatoribus.  Abo  no 
execution  shiill  be  sued  against  the  heire  within  age. 

But  note,  that  upon  a  writ  o{  elegit  the  plaintife  cannot  make 
any  such  prayer,  because  those  ancient  statutes  doe  extend  to  a 
statute  merchant,  or  a  Btatulc  staple  only,  and  neither  to  a  »• 
covery  of  debt  or  damages,  nor  to  a  recognizance  in  court;  and 
>a  hath  it  been  resolved  [J"\. 


(Ploird.  Bi.  b.  305.  ■>') 


Ni^a,  it  appeareth  by  the  preamble  of  the  said  act  of  33  H,  S, 

£  and  by  (liTcrs  [^]  bookcs,  that  after  a  full  and  perfect  execution 

J.  had  by  extent  rtlurned  and  of  record,  tliere  shall  neifer  be  any 

,  Re.co-    re-extent  upon  any  eviction;  but  if  the  extent  be  insufficient  in 
value  ail.  ]g^^  there  may  goe  out  a  new  extent. 


17E.3.76.      15E.3 

4  E  3,  10.      9  H,  7. 9. 
Jr.  40.    (aCro.  13.) 


15H-7-  15. 


11 E.  3. 
}.  St«t. 
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[h]  If  a  man  have  a  judgement  given  against  him  for  debt  or 
damages,  or  be  bound  in  a  recognizance,  and  dieth  big  heire 
within  age,  or  having  two  daughters,  and  the  one  within  age; 
no  execution  shall  be  sued  of  the  lands  by  elegit  daring  the  mi- 
nority, albeit  the  heire  is  not  specialty  bound,  but  charged  as  terrt 
tenant  \i] ;  and  so  against  an  heire  within  age  no  execution  shall 
be  sued  upon  a  statute  merchant  or  staple,  nor  upon  the  obligation 
sir'wiilbiii  l^r-  ^^  recognizance  upon  the  statute  of  23  //.  8,  f(>  it  is  excepted 
ben's  cHw.  in  the  process  against  the  heire.     Neither  if  the  heire  withta 

Broak?.  a^e  33.    age  indow  his  mother  shall  execution  be  sued  against  her  during 
(9Cro.33B-S94.  his  minority  ( 1 ). 

16  H.  7.6.      Li«rcd'«ilr-545-      Brooke,  age  33. 

Note, 


(i)  B.  R.  Greviil  and  Bracebridgt'*  case.     Nola,  P.  1656,  the  point  ofm 
special  vcrdia  was  asJbUmx:  The  conmor  leased  for  years,  and  died,  his  «»r 
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Note,  that  by  the  statute  [k]  of  27  E.  3,  the  execution  of  lands  [fcj  37  E.  3. 

upon  a  statute  staple  k  referred  to  the  statute  merchimt,  and  by  "P-  ^** 
the  statute  De  Mercatoribus  no  execution  shall  be  had  against  the 
heire  so  long  as  he  is  within  age. 

Also  since  Littleien  wrote,  Siere  is  a  right  profitable  statute  [/]  [/]  i3Eli«. 

inade  against  fraudulent  feoffinents,  gifts,  grants,  &c.  cap.  5. 

[2Q071  judgements  and  executions,  as  well  of  lands  and  q:>  tene-  J^-  ^\^'  ^', 

1^    J  ments  as  of  goods  and  chattels,  to  delay,  hinder,  or  ^^^    JJ^f ' 

defraud  creditors  and  others  of  their  Just  and  lawful!  fo.^.  Goocfae's 

actions,   suites,  debts,   damages,   penalties,  forfeitures,  heriots,  case, 

mortuaries,  and  releases  T  A),  for  the  exposition  of  which  and  iJb.^- ft).i8. 

other  statutes,  see  the  auttiorities  quoted  in  the  margent  (1).  2b^"^*'*^ 

the  Chanc.  of  Oxford's  case.        See  the  Statutes  of  3  H.  7.  cap.  4.  &  ^  £.  a.  cap.  Q* 
Mich.  1 2  &  1 3  Elb.  Pier  295.     1 8  Eliz.  35 1 .  Dior.      (8  Rep.  1 3a.) 

And 

(A)  "  releases"  ceppean  to  he  hen  printed  hy  mittdce  instead  of  reliefs. 


Viithin  age,  'whether  the  execution  (tohich  toas  admitUd  on  all  sides  to  b0  void 
against  the  infant),  ivas  good  to  bind  the  term  Jar  years.  Glyn,  chitfjustict,  and 
the  court,  and  also  Windham,  at  the  bar,  denied  peremptorily  the  case  of  lord  Cohi 
to  be  law,  unless  it  is  understood  that  tJie  marriage  was  held  before  the  statute; 

for  then  it  is  true  that  it  shall  not  be  extended,  sed  non  quia  est  privilege  ^/W* 
the  infancy  of  the  heir;  but  because  the  wife  is  in  by  her  husband,  and  ther^ore 
has  the  better  possession,  and  tfius  comes  in  paramount  to  the  statute;  but  if  the 
statute  was  before  the  marriage,  then  clearly  the  doU)er  of  the  wi/e  is  extendiblej 

Jbr  the  endowment  breaks  the  descent,  and  she  is  in  by  her  husband  qfaposseswm 
charged,  and  there  is  no  prejudice  to  tJie  infant  heir;  so  that  thejftreehold  is  and 
of  him,  without  any  rent  being  incident  to  his  reversion^  Nota,  the  possibUitv 
that  the  wife  might  die  during  the  minorUy,  and  before  the  extent.  w(u  satisfiedf 
was  not  regarded.  And  n^a,  M.  6,  7  EUz,  C.  B.  in  Egertons  Reports  (cited 
by  Noy  in  his  lecture  in  Lincoln  S' Inn),  a  like  case  was  adiudged.  Feme  tenant 
in  tail  confessed  a  judgment;  took  husband  and  died*  The  baron  was  tenant 
by  the  curtesy,  and  the  statute  was  extended,  nnd  then  he  surrendered  to  the  heir^ 
and  was  extended  still,  and  well,  per  curiam,  Jbr  the  reversion  was  not  prejudiced* 
And  afterwards  Trin.  1656,  resolved,  that  an  extent  lay  well  against  the  lessee, 
because  the  infancy  of  the  heir  is  a  personal  privilege.    (Quere,  if  the  rent  is 

fone.     It  seems  so;    but  the  rent  voas  not  regarded.)     Lord  NotU  MSS.^— • 
Note  248.] 
( 1 )  Id  a  former  note,  an  attempt  was  made,  to  give  the  reader  an  £&• 
fnentary  Outline  of  the  Doctrine  of  Uses;  an  attempt  will  now  be  made^to  give 
him  a  like  ELEMENTARY  OUTLINE  OF  SOME  LEADING  POINTS  IN  THE  DOC-. 
TRINE  OF  TRUSTS  AFFECTING  REAL  PROPERTY. 

I.  It  may  not  be  di^reeable  to  the  reader,  that  it  should  be  preceded  by 
a  short  historical  view  of  the  Introduction  of  trusts  into  English  Juris* 

PRUDENCE. 

I.  1.  Two  circumstances,  in  particular,  gave  them  rise.  The  first  was,  ths 
want,  in  many  instances,  of  a  judicial  process  to  enforce  the  performance,  or  to 
recover  satisfaction  for  the  non-'performaTice,  of  several  obligations  arising  in  cases 
intrust,  which  were  supposed,  (and  certainly  in  some  cases  witJi  reason),  to  be 
iounded  on  the  common  rules  of  natural  morality  and  justice ;  but  which,  being 
wiassisted  by  tlie  common  law,  often  depended  K>r  their  effect  on  the  conscience 
er  honour  only  of  a  person,  whose  interest  it  was  to  leave  tlicm  unperformed* 
Thus,  in  tlic  case  of  real  property,  (to  which  these  annotations  are  naturally 
confined)',  tlie  traiijjier  of  land,  in  the  simplicity  of  the  common  law,  commenced 

£-  F  2  and 
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And  il  iaW  be  obscrred,  that  the  words  of  ilie  said  act  of 
1 3  ElU.  arc,  Be  it  thertfure  declared,  ordained  and  enacted  ;  and 
thoretbre  like  easet  in  seidblabie  miechiefe  shall  be  taken  witbia 
theremedy  of  this  act,  by  reason  o(  thm  word  (decl'ired  J;  whereby 
it  appeoreth  what  the  lair  was  before  the  mddng  of  thia  act. 
Bnt  let  UB  now  returnc  to  LilUeton. 

"  Fieri 


iingle  1 

afiin  agreeiucRt  to  hold  the  landt,  or  apply  the  profits  of  them,  fur  a  particuEgr 
nunKWf,  the  law  took  no  notice.  The  parties,  therefore,  beiieficiall)r  interested 
in  the  perfaniiHnce  of  any  Buch  contract  or  agreement  were  either  without  mj, 
or  without  an  adequate  remedy.  Yet,  in  all  these  coses,  a  duty  was  considered 
to  arise,  which,  though  either  wholly  unnoticed,  or,  at  most,  imperfectly  noticed, 
b)'  law,  was  felt,  aod  admitted  hy  all,  to  be  an  honourable,  a  moral,  and  s 
conscientious  obligation.  Cases  of  a  similar  description  frL>quently  arose.  Ib 
all  of  them  a  right  was  thought  to  ex  isl.  for  which  the  courts  of  law  had  pre- 
vided,  and  for  which,  the  feudal  policy  could  from  its  nature  provide  no  suf- 
ficicnt  remedy.—  For  this  grievance,  the  courts  of  common  law  affording  either 
nft  redress,  or  an  insufficient  redress,  a  remedy  was  necessarily  sought  from 
another  hand,  and  a  resort  to  the  chancellor,  was,  from  the  peculiar  nature 
of  tiis  office,  his  character  and  habits,  extremely  natural. 

I.  a.  This  natural  resort  to  chaitcerif  for  redress  in  cmes  nf  tntsls^  maybe 
comidered,  as  the  other  principal  circumstance,  to  which  they  owe  their  rim 
— A  description  of  persons,  probably  in  a  subordinate  rank  of  life,  was  knowg 
in  the  Roman  law,  by  the  appellation  of  Cancetlarii,  as  early  as  the  period  of 
Ae  first  CsMara,— In  the  Byaaniine  court,  the  chancellor  was  an  officer  of  th* 
hfghest  distinction.  In  the  courts  of  the  emperors  of  tl)e  West,  and  almost  '» 
bIT  the  sovereignties,  into  which  that  empire  broke,  upon  its  fell,  mentiao  b 
llrmde  of  an  officer  of  the  same  name  and  character.  An  officer,  of  the  amie 
description,  (bill  in  the  early  tlnie.i,  oUcn  found  undt'r  the  appellation  of  Uie 
Referondaryt,  occurs  in  the  historical  monumenLs  of  iilmo^t  eveir  country  in 
Europe,  where  the  feudal  polity  has  prevailed.  It  was  so  much  considered 
an  a|q>endage  of  sovereignty,  that,  after  the  usurpation  of  the  vassals,  eveiy 
noble  who  pretended  to  sovereign  power,  appears  to  have  had  his  chancellor. 
To  this,  the  actual  chancellors  of  bishops  and  palatines  probably  owe  thar 
origin.  See  Gothofred^s  Notes  ad  Leg.  3.  de  Assess,  of  the  Codex  Theodosiantu, 
and  the  edition,  iy  the  Maurist  monks  of  Du  Can^e,  art.  Cancellarim.  With 
respect  to  our  own  country,— in  Hob.  63,  it  is  observed,  that,  the  court  of 
chancery  is  as  ancient  as  the  kingdom  itself.  Lord  Coke,  4  Inst.  78,  maintaiDi, 
that,  the  British  and  Saxon  kings  had  their  chancellors,  and  courts  of  chancery. 
■^Mr.  Selden,  Off.  Can,  Sect-  1,  says,  the  first  authentic  mention  of  a  chan- 
cellor is  of  the  year  930,  and  that,  many  of  the  Saxon  lineage,  before  the 
conquest,  had  their  chancellors.  With  us,  as  in  almost  every  other  countrr, 
whose  jurisprudence  is  of  feudal  extraction,  the  office  of  chancellor  originally 
was,  to  supervise  all  public  instruments,  which  had  the  king's  signature,  to 
keep  them  in  his  custody,  and,  after  the  custom  of  sealing  deeds  came  in  use, 
to  have  the  charge  of  the  king's  official  seal.  3  Blackst.  Com,  c.  4.  s.  8 — To 
timinuiter  justice,  has  always  been  an  appendage  of  royalty.  This  was  the 
chse  in  the  feudal  system,  on  principles  peculiar  to  itself.  There,  the  military 
Cdmmand,  and  the  administration  of  justice  in  the  leud,  were  always  united 
m  th'e  same  person,  and  extended  over  tlie  same  territory.  But  subordination 
and  habits  of  obedience,  were  often  wanting  in  the  feud.  From  the  boisteroua 
spirit  of  that  government,  it  must  frequently  hare  happened,  that,  the  judicial 
sentences  of  the  courts  would  fail  of  effect,  if  they  were  not  actually  executed 
hf  the  military  power : — the  military  power  was  under  the  direction  of  the 

cbief; 
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"  Fieri  Jacias,"     This  is  a  writ  mentioned  in  the  said  statute,  W.  a.  cap.  18. 
but  is  a  writ  of  execution  at  the  common  law.     And  it  is  called 
aJterir/aciaSf  because  the  words  of  the  writ  directed  to  the  sherife 
be,  quod  fieri  facias  de  bonis  Sf  catallis,  Sfc.  and  of  those  words  the 
vhrit  taketh  its  denomination. 

But  note,  that  a  capias  ad  satisfaciendum  is  not  mentioned  in 

the 

chief: — to  him,  therefore,  for  his  military  aid,  wherever  the  partj  had  to 
contend  with  a  powerful  adversary,  it  was  necessary  to  recur,  in  order  to  secure 
the  effect  of  a  judicial  sentence.  This  was  actually  purchased  by  fines,  a^d 
became  one  of  the  most  splendid  and  lucrative  prerogatives  of  sovereignty. 
The  crown  was  always  attentive  to  secure  to  itself  the  exclusive  use  of  i^. 
This  was  principally  effected  by  its  assuming  an  exclusive  right  of  issuing  'the 
writ,  wluch,  from  its  being  the  beginning  or  foundation  of  the  suit,  is  oJled 
the  original  writ.  This  answered  the  double  purpose,  of  showing,  that,  all 
power  of  judicature  originated  with  the  king,  ana  of  securing  to  him,  the 
proper  fines.  See  Gilberts  Forum  Romanum,  p.  10,  and  Philips  on  Fines  Jbr 
Original  Writs.  This  original  writ  is  a  manaatory  letter  from  the  king  on 
parchment,  sealed  with  his  great  seal,  directed  to  the  sheriff  of  the  county 
where  the  injury  is  committed  or  supposed  to  be  committed,  requiring  him  to 
command  the  wrong-doer  or  party  accused,  either  to  do  justice  to  the  com- 
plainant, or  else  to  appear  in  court,  and  answer  the  accusation  against  him. 
3  Blackst.  Com.  8th  ed.  p.  273.  In  the  early  period  of  our  law,  injuries,  which 
were  the  subject  of  judicial  process,  were  few,  and  being  few,  were  well  known. 
In  the  course  of  time,  the  forms  of  injuries  were  multiplied,  and  new  writs,  of 
course,  became  necessary.  Where  this  was  the  case,  it  was  usual  to  petition 
parliament,  and  proper  remedies  were  given  for  the  peculiar  cases ;  but  these 
petitions  multiplying,  it  was  enacted,  by  the  statute  of  Westminster  2,13  Edw.  \^ 
ch.  24,  that,  where,  in  one  case,  a  writ  should  be  found  in  the  chaQcery,  and 
in  a  like  case,  falling  under  the  same  right,  and  requiring  like  remedy,  no  pre- 
cedent of  a  writ  could  be  produced,  the  clerks  in  chancery  should  form  a  pew 
one.  This  act,  undoubtedly,  gave  the  chancellor  a  great  degree  of  power, 
and  in  the  exercise  of  it  he  usurped  such  an  extent  of  remedial  authority^  that, 
to  use  mr.  Reeves's  expression  (History  of  the  EngL  Laxvy  Svo»  edit.fo,  IQI.J 
every  sort  of  relief  seemed  within  his  jurisdiction.  It  must  be  added,  that,  as 
the  chancellor  was  generally  an  ecclesiastic,  every  species  of  injury,  arising 
from  a  supposed  breach  of  a  religious,  a  moral,  or  a  conscientious  obligation, 
seemed  properly  to  fall  within  his  cognizance. — Such  was  the  office  of  chancel- 
lor, and  such  the  character  of  the  persons,  by  whom,  it  was  generally  filled, 
about  that  period  of  time,  when  the  injuries  we  have  been  speaking  of*  may 
be  supposed  to  have  become  frequent.  To  the  chancellor,  therefore,  in  cases 
of  this  description,  it  was  natural  to  have  recourse.  , 

1. 3.  Still,  however,  while  he  confined  himself  to.  the  forming  of  new  writ^, 
his  proceedings  must  fail  of  effect,  as  the  utmost  he  could  do,  was,  to  send 
t^e  parties  to  the  courts  of  law,  where,  as  those  courts  could,  not  take  cogni- 
zance of  the  supposed  injury,,  it  was  vain  to, send  them.  He  did  not,  therefore, 
rest  here;  but  introduced  a  new  judicial  potcer  into  the  jurisprudence  ofEngland^ 
by  the  invention,  or  rather  bif  a  new  application,  of  the  %»nt  of  subpcena.  Thif 
writ  compelled  the  party  to  appear  in  court:  a  petition  was,  thereupon,  lodged 
in  chancery,  containing  the  articles,  to  which  ne  was  obliged  to  answer  upen 
oath.  In  the  case,  therefore,  of  a  trust,  the  party  was  obliged  to  disclose  it, 
and  the  court  then  decreed  him  to  carry  it  into  execution.  This  gave  rise,  or 
at  least,  stability,  to  equitable  estates.  Nothing  could  be  more  contrary  than 
estates  of  this  description  to  the  genius  of  the  feudal  law.  Hence  they  fre- 
quently were  a  subject  of  complaint ;  and  the  statute  of  uses^..  evidently,  was 

if  If  3  intended 
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latcndcd  to  FSt!rpat«  them  entirely.  They  havi?,  howcrer,  been  preserred. 
Ibt  coMoc|ticnco  boa  been,  that,  though  they  were,  originally,  a.  fiaud  upon 
tonarifi  though,  In  rvtry  aUigP  of  thrir  progresa,  tbej^  were  a  subject  of  alann 
|B(1  Jcftlotuy)  thiiU);li  Uicir  i'xi>t4»icc  U  n  direct  violation  of  lae  atatute  tt 
lUM,  nnd  though  thi^  court* of  hi«r  prufc»,  in  mo$t  ca&ca,  (if  thcexpreisioa  m^ 
bo  Bitowrd),  n  ItunI  igiiiiriince  ervn  of  tlicir  existence,  *tilt  they  form  a  ooB- 
fitleralll*  pari  vl  ihc  jurinprudt^ucc  iif  the  counUy-;  they  a&ct  aod  r^rulste. 
^irectJjr  or  bidiroutly,  aftnoot  all  Ihc  real,  and  a  great  proportion  of  the  peraonal 
lirapcrty  of  the  kiii)tdotii;  llicj'  have  a  judicature,  and  a  fonn  of  process,  of 
iUcIr  (iwn  ;  mid  the*e,  in  many  iiittancee,  control  even  the  courts  of  Uw. 

It.  TiiR  1I7  Hf;<.  8,  CAP.  10,  PROVIDED,  that,  tlic  U3C and posse«sioa  clMitdd 
•Iwayt  bv  united  1  by  declaring,  that,  "  Wliea  any  person  shall  be  <nW  of 
"  landi,  Ac.  to  tlic  uiw,  confidence,  or  trust,  of  any  other  person  or  body 
**  politic,  the  perMin  or  corpurution  entitled  to  the  me  in  fee  simple,  tea  tail 
"  for  life,  or  vcurs,  ur  otliorwise,  sIiaII  frotn  thenceforlli  stand  and  be  seiied 
"  or  poMOMfu  of  the  land,  ic.  of  and  in  the  like  estates  as  tticy  have  in  the 
*'  U(C,  truiit,  or  coulidcnce ;  and  that  the  estate  of  the  person  so  seised  to  utea 
■'  Hhall  Im  deemed  to  be  in  luiii  or  them  that  have  the  use,  in  such  qaolitf, 
*'  manner,  form,  and  condition,  as  llicy  had  before  in  the  use."  But,  notwidi- 
atnndlng  tliis  slatutc,  there  aro  three  wnys  of  creating  a  use  or  trust,  whidi 

oftiliiily,  and  Mi!ijii(  imly  to  ilicir  direttion.  First,  where  a  man  eeised  in 
fte,  rftii.011  ti  tiTiii  III"  _vi  uis.  iiiul  limits  it  in  trust  for  A.  ic,  this  the  statute 
cannot  execute,  the  termor  not  being  seised.  3dly,  Where  lands  are  limited 
to  the  UM  of  ^.  in  trust  to  permit  B.  to  receive  the  rents  and  profits,  for  the 
atltuto  can  ooly  execute  the  first  use.  ^dly,  Where  lands  are  limited  to 
Uuiteei  to  receive  and  pay  over  the  rents  and  profits  to  such  and  such  personr, 
for  here  the  lands  must  remain  in  them  to  answer  those  purpoiM^;  and  these 
poinU  were  Ogrccd  to  in  Trinity  term  i;oo,  per  curiam,  iu  Simson  v.  Turner, 
1  Eq.  Ca.  Abr.  dio. 

III.  The  best  definition  g/*  a  trutt  in  tquity  is  that,  which  is  given  by 
tbo  old  writifrs,  ol'  an  use  at  common  law ;  viz.  "  A  confidence  which  is  not 
*<  iiauing  out  of  the  land,  but  a  thing  collateral,  aimei^ed  in  privity  to  tbe  estate 
*'  and  to  the  person  touching  the  land,  scil.  that  cestuy  que  ust  shall  take  the 
*'  profits,  and  that  the  terre-tenant  shall  make  estates  according  to  his  direc- 
■*  tion.  These  arc  the  words  used  in  Chudleigh's  case,  1st  Rep.  isi.  a,  b.  for 
the  drfiuition  of  an  u&e.  Thus  he,  who  hath  a  trust,  hath  iieiiuerjiu  m  re  dot 
Jiti  ad  rrm ;  but  only  a  confidence  and  trust,  for  which  he  hath  no  remedy  at  tbe 
common  larr,  but  only  a  remedy  by  a  subpcena  in  chancery.  This  is  tbe  ii^ort- 
ant  distiaction  bcKreen  trusts  and  commons  rents,  and  such  like  hcfeditamentE. 
Thi^sc  follow  the  lands,  into  all  the  hands  to  which  they  come ;  so  tbat,  if  a  person 
U  deforced,  siUl  the  land  in  the  hands  of  the  deforceor  is  subject  to  the  max.  or 
tiMUioon,  with  which  the  land  is  cfaai^«d.  Bui.  g«iierally  spealing.  it  i$  oih^i- 
wtM  vilh  respect  to  a  trust,  unlea  ihie  estate  oi'  tbe  deforceor,  iroin  his  h«ri^ 
■*  codcfi 
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And  it  is  to  be  obterred,  that  thesa  three  writi  of  executian 
ought  to  be  sued  out  within  the  yeare  and  the  day  after  judge- 
ment ;  but  if  the  plaintife  lueth  out  any  of  them  within  the  yeare, 
he  may  continue  the  same  after  the  yeare  untill  he  hath  execu- 
tion. And  to  none  of  these  writs  of  executions  the  defendant 
can  pleade :  but  if  he  hath  any  matter  since  the  judgement  to 

discharge 
— — ^ — — — . 1  ■  ■       '  ■       ■ 

notice  of  the  trust,  or  upon  some  other  ground,  is,  in  the  consideration  <^  a 
court  of  equity,  consid^t^l  as  charged  with  the  trust. 

IV.  This  doctrine  is  considered  as  particularly  important,  in  its  influence 
on  limitations  to    Trustee*  Jar  preserving   Contingent   Remainders^  and  as  it 
is  the  foundation  of  the  doctrines  of  equity  on  cases  arising  from  the  destruc- 
tion of  those  remainders  by  the  trustees.     This  was  discussed  at  great  length 
in  Chudleigh*8  case,  i  Rep.  190.  a.     The  doctrine  laid  down  in  that  caie, 
with  respect  to  the  destmctioB  of  contingent  uses  at  common  Ikw,  appears 
to  be,  that,  to  the  standing  seised  of  an  use  at  common  law,  two  tnings 
were  necessary ;   one,   that,  the  estate  upon  which  the  uses  were  declatra 
should  subsist;  this  was  called  privity  or  estate:  the  other,  that,  the  party 
so  standing  seised  should  have  notice  of  the  use;  this  was  called  privity 
to  the  person.      If  either  of  these  failed,  the  use  was  gone.      Whenever 
therefore,  a  person  seised  of  a  life  estate  in  possession,  in  trust  for  another^ 
convoyed  by  fine,  feofiment,  or  recovery,  the  person  taking  under  that  con* 
Tcymce,  acquired,  in  conseooence  of  the  forcible  nature  of  those  modes  of 
conveyance,  a  new  estate,  ana  thereby  the  privity  of  estate  was  necessarily  lost. 
Bat,  if  a  person  having  a  fee,  conve]^  that  fee,  then  the  privity  of  estate 
reoEiained.     Still,  if  the  grantee  had  not  notice  of  the  trust,  the  privity  to  the 
person  was  gene.     In  the  latter  instance,  however,  this  important  distinction 
was  made,  that,  if  the  grantee  was  not  a  purchaser  for  a  valuable  consideration, 
the  law  implied  notice ;  that  is,  presumed  him  to  be  acquainted  with  the'  ose  9 
this  continued  the  privity  to  the  peraon.   ''Thus  stood  the  doctrine  of  the 
destruction  of  contingent  remainders  at  the  .common  law.    The  statute  df  wet 
made  no  difference,  as  to  the  legal  consequences  of  this  doctrine,  in  those  cases 
where  the  trustee  had  an  estate  for  life  obXj.    If  he  conveyed  by  fine,  feoffment, 
or  recovery,  the  grantee  necessarily  took  an  estate  in  fee  simple.     This,  as  was 
observed  before,  was  a  new  estate.     Privity  in  estate  therefore  failed.     But  in 
thoee  cases,  where  the  whoile  fee  was  conveyed  to  the  trustees  to  several  usel  in 
strict  settlement,  it  was  executed  in  the  cestutf^  que  use ;  and  then,  where  no 
use  was  limited  to  the  trustees  thcmseives,  nothing  remained  in  them,  so  that^ 
in  this  reKpect,  there  was  no  di&rence  between  them  and  strangers  to  the  deed. 
An  actual  estate  might,  however,  be  limited  to  them.     Of  Ais  practitioi^n 
availed  themselves,  to  support  contingent  remainders,  and  prevent  their  being 
destroyed.     This  gave  rise  to  the  limitation,  nou'  so  frequently  inserted  in  wills 
and  settlements,  of  an  estate  to  trustees  for  preserving  contingent  remainders.  * 

V.  To  present  this  pointedly  to  the  reader's  observation,  it  may  be  useful  to 
state  succinctly  THE  GRADUAL  PROGRESS  OF  SETTLEMENTS. 

V.  1.  The  Jirst  attempt  at  a  settlement  appears  to  be,  the  creation  of  an  estate 
in  fee  simple  conditional.  This  had  two  elects,  that  of  suspending  the  absolute 
power  of  alienation,  till  the  birth  of  issue,  and  that  of  preserving  the  inheritance 
m  a  particular  line  of  succession,  so  as  to  make  it  devolve  through  a  particular 
line  of  heirs,  in  exclusion  of  others  Braoton  mentions,  lib.  18,  that,  by  this 
mode  of  limitation,  the  estate  might  be  settled  by  a  person,  on  his  eldest  son 
and  the  heirs  of  his  body, — and  if  he  had  no  iieirs,  or  having  heirs,  if  they 
afterwards  failed,  then  to  his  second  son  and  the  heixs  of  his  body,  with  like 

F  F  4  'limitations 


OfRdeascs. 

discharee  him  uf  exeLniiiun,  he  may  have  on  audita  querela,  and 
relieve  himselfe  ihat  nay,  butplcade  he  caunot.  As  if  the  plan^ 
tife  after  rtlease  unto  the  defendant  all  executious,  jel  in  nonerf 
these  ihrec  wrila  he  shall  pleade  it,  but  Is  driven  to  his  aMdiU 
qtttrtia,  a»  halh  been  said. 


litFiItMionK  ti>  hia  other  pons  successively  and  their  respective  issue  ;  and  in 
drr^uU  of  all  the«e,  to  the  |Hrty  himself  and  liis  heirs.  Thi^  appears  tlie  moA 
eMknuled  and  Cn nipti cat cd  plan  of  settleineiit,  whicli  could  hL-  uliected  throu^ 
ti(«  medhiTn  of  this  mode  of  limitatioti. 

V.  9.  Then  came  the  statute  de  donit  conditioncliias.  That  statute  look 
stray  the  power  of  alienation  of  the  tenants  in  fee  einiple  conditional,  and 
rti»r*bv  preserved  tiie  fee  to  the  issue,  and  tlie  revernion  to  tlie  donor.  TTui 
natumlly  gave  rise  to  the  complex  modification  of  property,  to  which  tl» 
reversion  of  an  estate,  out  of  which  an  extstc  tail  is  first  carved,  is  now  subjecL 
B^  thtN  mode  of  setdement  land  was  at  once  completely  taken  out  of  corti* 
mtir*  and  involved  in  the  intricate  fetters  of  multiplied  emails,  Tliis  may  be 
considered  as  the  neeond  stage  of  fettlements. 

V.  3.  But  entails  were  again  suhjectcd  to  the  alienation  of  the  tenant  in  tail 
b^  tlie  inlroduclJon  of  common  recoveries,  about  the  reign  of  Ed.  4,  and  the 
imroduction  of  fines  by  the  statute  of  4  H.  7.  To  prevent  this,  in  some  me»- 
enrc,  women  seised  of  estates  tail  of  the  gift  of  tlieir  husbands,  were  prohibitwl  by 
die  1 1  fl.  7.  di.  so,  from  alienating  these  estatei.  To  bring  their  estates  within 
th«  protection  of  this  statute,  it  became  usual  to  limit  the  husband's  estates, 
to  the  huKband  and  wife,  and  the  heira  of  the  body  of  the  wife  by  the  husband. 
The  coosequence  of  tills  was,  that,  the  estate  was  secured  to  the  parents  during 
their  lives,  and  was  secured  to  the  issue  against  the  act  of  either  parent- 
Nothing  short  of  the  concurrent  act  of  both  parents  could  deprive  the  isaue  of 
the  e«tate.  A  more  rational  system  of  settlement,  (particularly  after  tke 
statute  of  the  35  H.  8.  ch,  38,  had  enabled  tenants  in  tail  to  lease),  could  not 
perhaps  bf  devisuil.  Tlie  estate  might  be  limited  to  tht  male  or  the  female 
line,  at  the  pleasure  of  the  parties.  It  was  protected  against  the  capricf  or 
extravagance  of  one  of  the  parties,  so  long  as  the  other  refused  to  co-operate 
in  unfettering  the  jntail,  while  there  was  a  provision  for  unforeseen  events,  by 
their  co-operation  during  their  joint  lives ;  and,  during  the  life  of  the  surviving 
parent,  the  same  etfects  might  he  produced  by  the  co-operation  of  that  parent 
and  the  issue ;  and  after  the  decease  of  both  parents  the  estate  was  restored  to 
the  issue,  with  a  complete  power  of  alienating  it.  It  may  be  a  question 
vhether,  even  now,  this  mode  of  settlement  be  not  the  most  proper  for  all 
those  cases,  where,  by  reason  of  the  smallnesa  ofthe  properly,  or  any  other  cir- 
ourastance,  the  intricate  system  of  settlement,  now  in  use,  is  not  proper.  This 
m^  be  described  as  the  third  stage  o/" settlements. 

V.  4.  A  fourth  was  effected  by  limiting  life  estates  to  the  parents,  witli  re- 
mainders to  their  unborn  children  by  purchase.  This  was  introduced,  bood 
after  it  was  discovered  how  completely  estates  tail  of  every  description  were 
■abject  to  the  alienation  of  the  tenant  in  tail  by  fine  or  recovery.  But  it  did 
not  soon  become  general.  It  was  obvious,  that,  in  every  ciise,  where  the  parent 
mu  himself  the  immediate  reversioner,  and  in  every  case,  where,  the  parent 
not  being  the  immediate  reversioner,  could  procure  the  concurrence  of  the 
immediate  reversioner,  the  unborn  children  were  at  the  mercy  of  the  parent. 
This  gave  rise  to  the  introduction  of  trustees  for  preserving  contingent  re- 
raftinders.  This  limtt«tion  is  supposed  to  have  been  first  discovered  and  intro- 
duced into  praotice  by  sir  Orlando  Bridgman,  during  the  time  of  the  usurpa- 
tion. Whatever  doubts  may  formerly  have  been  entertained  on  this  head,  it  is 
DOw  settled  beyond  the  teach  of  controversy,  that,  under  a  limitation  of  this 
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description,  the  trustees  take  a  vested  estate  of  freehold.  The  interposition  of 
this  estate  prevents  the  tenant  for  life  from  surrendering  to  him  in  the  rever- 
sion^  and  it  he  aliens  his  estate  by  any  of  those  modes  of  conveyancoi  whidi 
would  otherwise  destroy  the  contingent  remainders,  and  by  a  necessary  conse* 
quence,  be  a  forfeiture  of  the  estate,  it  authorizes  the  trustees  to  enter  for  the 
forfeiture.  This,  to  use  one  of  the  explanatory  expressions  inserted  in  these 
limitations  '*  prevents  the  contingent  remainders  from  being  defeated  or 
destroyed.'' — Such  are  the  circumstances  which  appear  to  have  given  rise  la 
this  most  frequent  and  important  limitation,  and  the  effects  it  produced;  and 
thus  it  stands  with  respect  to  the  alienation  of  the  tenant  for  life  without  the 
concurrence  or  co-operation  of  the  trustees.  With  respect  to  those  cases^ 
where  the  trustees  co-operate  in  the  alienation,  it  is  obvious  the  estate  of  these, 
trustees  is  that,  which  we  have  before  mentioned,  of  a  person  seised  of  a  life 
estate  in  trust  for  another ;  and  conformably  to  what  we  have  before  ^bseicvtd 
upon  the  alienation  of  a  person  so  seised,  his  fine,  feoffinent,  or  conunon  reo^ 
very  acquires  him  an  estate  by  disseisin,  and  vests  the  estate  so  acquired  bjp* 
him  in  the  purchaser.  Here  then  the  privity  of  estate  fiuls;  but  courts  « 
equity  again  interfere.  This  alienation  of  the  trustees  is  evidently  a  breach  oi. 
their  trust.  If,  therefore,  the  conveyance  be  without  consideration,  and  witiU* 
out  express  notice,  the  court  implies  notice.  If  it  be  with  notice,  then,  whether 
with  or  without  consideration,  the  courts  make  the  purchaser  hold  the  landa- 
upon  the  trusts  to  which  they  were  subject  in  the  hands  of  the  trustees.  Siii 
if  the  conveyance  is  for  a  valuable  consideration,  and  without  notice,  then  tba 
courts  punish  the  breach  of  trust,  by  decreeing  them  to  purchase  lands  of  equal* 
Talue  to  those,  of  which,  by  their  breach  of  trust,  they  have  deprived  the  par<p. 
ties,  and  to  settle  them  to  the  uses  and  upon  the  trusts  of  the  lands  conveyecL- 
See  Mansel  v.  Mansel,  3  Peere  Will.  678.  Pye  v.  Gorge,  i  P.  Wms.  I98i 
Moody  v  Walters,  16  Ves.  383,  and  Mr.  Feame's  Essay  on  Contingent 
Remainders,  G  Ed.  326,  &c.  It  only  remains  to  observe,  that,  thouflh 
the  destruction  of  contingent  remainders  by  the  trustee  is  punished  in  the 
manner  we  have  mentioned ;  still,  where  there  is  a  bare  tenant  for  life  for  hia 
own  benefit,  with  remainders  over  in  contingency,  if  he  destroy  the  contingent 
remainders,  it  is  no  breach  of  trust,  for  where  tJiere  is  no  trust,  there  cannot 
be  a  breach  of  trust ;  there  is  no  ground  consequently  for  a  court  of  equity  to 
interfere  in  that  case.  It  is  therefore  left  to  its  legal  consequences.  Titlea 
however  depending  on  the  validity  of  an  act  of  this  nature  can  never  be  recom- 
mended.  The  power  of  tenant  for  life  to  destroy  contingent  remainders  is 
strictissimi  juris.  It  certainly  therefore  can  never  expect  favour,— or  auy 
thing  beyond  mere  support.  In  Roake  v.  Kidd,  5  Ves.  647,  Lord  Eldoa 
appears  to  have  intimated  a  doubt,  whether  a  court  would  compel  a  purchaser 
to  accept  a  title  depending  on  the  destruction  of  contingent  remainders.  It  is 
to  be  observed,  that  it  has  not  yet  been  decided,  whether  a  legal  estate  of 
freehold  created  by  one  deed,  will  support  contingent  remainders  created  by 
another.  The  prevailing  opinion  appears  to  be,  that,  if  ever  this  point  should 
come  before  a  court,  the  decision  will  be  for  the  affirmative.  It  sometimei 
happens  that  contingent  remainders  are  limited  to  the  sons  of  a  person  who  hat 
himself  no  life  estate.  Where  this  is  done,  it  is  proper  to  direct,  in  what  man* 
ner  the  rents  shall  be  applied,  during  the  suspense  of  the  contingent  remainder, 
and  the  vacancy  of  a  person  beneficially  entitled.  This  may  be  done  by 
directing  the  trustees,  during  that  vacancy  or  suspense,  to  pay  the  rents  to  the 
persons  next  entitled  for  the  time  being,  under  the  uses  or  trusts  of  the  instru^ 
ment,  to  a  vested  remainder  in  the  estates,  but  without  prejudice  to  the  estate 
of  the  children  afterwards  coming  in  existence.  If  no  such  direction  is  giveOp 
the  settler  and  his  heirs  would  probably  be  considered  as  entitled  to  the  then 
intermediate  profits,  as  an  undisposed  part  of  the  inheritance. 

V.  5.  Thejifih  and  ultimate  stage  of  settlements  appears  to  have  been  e&cted» 
by  the  introduction  of  powers  under  die  statute  of  uses.  By  these,  as  complete  a 
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T  ibe  ]>raperty  which  i*  the  jubjcct  of  thi-  settl^nent  »  given,  (e 
itir  ptrrt}:  And  his  trustee*,  m  if  it  were  not  tlie  subject  of  ictllemeiit ;  at  Ihe 
«nie  linif,  ihut.  thi?  pr(i|Hrrty  or  its  value,  is  romplelel^  Becured  lo  the  p«rtiM, 
to  their  iune,  anil  tu  all  other  claimanU.  Uonndered  tn  this  point  of  view,  die 
plan  and  uflects  of  a  marriage  tettlemcnt,  u  euch  «etilements  are  now  oMialljr 
trained  in  England,  are  very  Htrikini^ :  anri  will  bear  a  compariscin  with  tlie 
itmErisce  ctmiracls  of  any  oihi-r  coiinrry.  These,  generallj  spedking,  either 
frttcr  the  property  bo  much  af  to  tulte  it  entirely  out  of  comtnerce,  a*  ia  doM 
hy  tlie  tailsin  oj'  Seotiwi  fnUft  irritanl  and  molHtivf  claiuet,  or,  like  their 
Mttlementa  of  •Hhm  ii  called,  twtjfle  detHnatioii,  leare  il  so  mud)  under  the 
e«ntrol  and  directiun  of  tite  parents,  a«  to  give  little  security  for  iu  nfe 
trantmiMion  to  the  iisue. 

VI.  TBPSTTO  ErrH£R  ARE  S!CH.  VY  THf.  EXFRtSS  OB  IVPUEO  DECU- 
JiATJOS  OF  THE  FARTY.  OR  ARK  M-<OE  SUCH  BY  J  COUKT  OF  EQDITr^ 
In  11  court  of  equity  it  it  nfficient  that  the  trust  apnean ;  and  if  the  put* 
CTCltiriR  the  trust  has  not  appointed  his  own  trustee,  the  court  of  eqoiiy  wil 
follow  the  legal  estate,  and  decree  th«  person  io  whom  it  is  ve8t4>d  to  «x«cuH 
the  tru»t.  See  am.  113,  note  l,  it  being  a  rule  which  Kdmiu  of  no  exce^itiMi. 
that  a  court  of  equity  never  wants  a  trustee. 

Vn.  AyoTHF.H  nm.r.  wntcti  advits  of  no  exception,  is.  that,  uivitt 
jlCTS  UPON  THh:  FKfiSOK  AfiU  SOT  UPON  THE  THING.  The  confiequtncJB  is, 
that,  if  ihe  estate,  of  which  llio  party  ia  actually  seised,  i«  not  c«mtnei»urau 
to  die  trust,  equity  cannot  onlargi-  it.  Supposing  therefore  ^4.  to  be  eeiwd  rf 
an  ettate  in  fee  smiple,  rn  triM  for  B.  and  his  heirs,  and  that  A.  conveys  the 
legal  enlalc  to  the  use  of  C  for  Iif.,with  remainders  orer;  C.  and  tiic  runainder- 
me«  woold  be  traatees  for  W. ;  aiwl  B.  twing  entitled  to  the  whole  equitable  to, 
«Ou!4  be  entitled  to  a  i.'onwyance  of  it  to  hiui.  If.  tlterefore,  tJie  BodiAcft- 
tions  of  the  legul  estate  be  auch,  at  enable  parties  to  convey  the  fee,  •  coo- 
♦erance  must  tie  nrade  by  tlie  some  means  as  if  it  were  a  conveyance  for  a 
»iiIuoble  cjiisJiifTntiiin.  ((Hi-equenllv,  if  any  of  the  paaits  sliiuild  be  wisfd  in 
tail,  a  fine,  or  recovery,  as  the  case  happens,  would  be  necessary  ;  and  if  the 
tenxnt  in  tail  sboifld  htippen  to  be  an  infant,  ttie  infant  cannot  convey  <vitbout 
Jerying  s  fine  or  rafTermg  a  recovery.  The  stat,  7  Arm.  chap-  ig,  aotlMriies 
innnts  to  conrey  in  the  manner  therein  montioned,  under  the  direction  of  the 
court  of  chancery.  This  ba«  beea  held  to  extend  to  their  levying  fines  and 
anifering  recoveries,  where  the  nature  of  (heir  estates  have  required  theeo 
sssttnuices,  to  perfect  the  conveviiRMA.  See  3  Atkyns  164-  479,  and  559. 
Com.  Rep.  615.  Barnes  317.  Hat  sometimes  the  mudificBtioiis  af  the  legal 
estate  are  soch,  that  even  fines  and  racovcries  are  not  sufticient  to  ctfnvey  ■ 
fte.     In  tbw  ease  applicatMm  to  parliament  is  necessary.     In  the  ca«e,  eug- 

Ssted  in  the  preeening  partof  thjs  annotation,  the  whole  fee  simple,  on  which 
!  trust  was  snpposed  to  be  ii»gvafted,  is  considered  to  havt  been  originally 
vetted  in  the  trastees,  and  to  have  been  moditied  by  i/tem  into  uses  in  strict 
Mttlement :  but,  it  sometimes  happens,  that  the  land  is  originally  limited  to  the 
use  of  trustees,  m  tail,  or  eve*  for  life,  with  remainders  over  in  strict  settlement, 
Bnd  trusts  are  declared  of  these  uses.  As  where  land  is  limited  tn  the  use  sf 
A.  and  the  heirs  of  bis  body,  in  trust  for  /.  S.  and  the  heirs  of  his  body ;  or, 
irfiere  Isnd  is  hmited  to  die  nee  of  A.  and  B.  during  tliti/  joint  lives,  and  after 
the  decease  of  such  one  of  t^in  as  shall  first  depart  this  life,  to  the  use  of  the 
turrivor  and  his  heirs,  in  trust  for  IS.  and  the  heirs  of  his  body.  Instances  of 
fludt  limitations  and  trusfs  have  oc^mred  in  practice.  As,  in  these  cases,  the 
legal  estate  is  not  commensurate  with  the  trust  charged  upon  it,  prnctitioners 
have  doubted  whether  /.  S.  has,  in  such,  that  kind  of  actual  equitable  estate 
tail,  which  enables  hhn  to  acquire  the  fee  siiimle  of  the  land  by  a  recovery. 
Tile  case  is  eTtdently  oeer,  when  the  feiaii)  to  one  met  is  more  liiaited,  tlwB  toe 
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uses  declared  of  it.  As,  fdiere  a  feoSiaaent  u  made  to  A,  and  the  heiii  of  Jus 
body,  to  tbe  use  of  /.  5.  and  the  heirs  of  his  body,  or  to  A,  and  B.  during  their 
joint  lires,  and  after  the  decease  of  such  one  of  them  as  shall  first  depart  this 
life^  to  the  survivor  of  them  and  the  heirs  of  the  surnvor,  to  the  use  of /•  & 
and  the  heirs  of  his  body.  On  all  these  cases,  a  judicial  determination  is 
wanting. 

VIIL  It  is  sometimes  doubtful,  WHETHER  AN  ESTATE  BE  LEGAL  Oft  EfKH- 
TABLE,  The  leading  authorities  upon  this  point,  are,  Burchett  y.  Durdant, 
9  Vent.  313.  Broughton  t.  Langley,  2  Salk.  679.  Sunson  t.  Tumuv 
1st  Equity  Cas.  Abr.  383.  ^^Y  Jones  y.  lord  Say  and  Sele»  8  Vin.  063. 
Silvester  d.  haw  v.  Wilson,  2  Term  Rep.  444,  imd  Thong  t*  Bedford^ 
1  Bro.  Cha.  Cases,  313.  The  result  of  these  cases  seems  to  l^,  1st,  That,  a 
demise  to  A.  and  his  heirs,  in  trust  for  B*  and  his  heirs,  without  any  ulterior 
words,  is  an  use  executed  by  the  statute  in  i?.-^sdly.  That  the  constmctioa 
would  be  the  same,  if  lands  were  devised  to  A.  and  his  heirs,  in  trust  to  permit 
B.  and  his  heirs  to  receive  the  rents  and  profits^— 3dly,  That  a  devise  to  A>§aad. 
his  heirs,  with  directions  to  dispose  of  the  estate,  or  of  the  rents  in  such  a  roan* 
ner  as  necessarily  requires  the  legal  estate  should  reside  in  him,  will,  of  coune 
vest  the  legal  estate  in  him.  4dily,  That  a  mere  devise  to  A.  and  his  heiia, 
upon  trust  to  receive  tlie  rents  and  pay  them  over  to  B.  should  give  the  legal 
estate  to  A,  To  this  the  case  of  Silvester  v.  Wilson  nearly  approaches. 
5thly,  That,  where  an  estate  is  given  to  A.  and  his  heirs,  \xpim  trust  to  dispose 
of  the  rents  in  a  particular  manner  during  the  life  of  B.  and  after  the  decease 
of  B.  to  stand  seued  of  the  lands  to  the  uses  therein  mentioned ;  there,  as  tke 
nature  of  the  trust  does  not  require  that  the  legal  estate  shall  reside  in  A*  for  a 
longer  term  than  the  life  of  A  the  court  will  not  consider  the  use  to  be  exe- 
cuted in  him,  for  a  longer  term  than  the  life  of  B. ;  but  will  consider  the -use  aa 
executed  in  tlie  trustee  during  the  life  of  B,  and  afterwards  in  the  ceatuy  que 
use.  Lord  Say  and  Sele  v.  Lady  Jones,  3  Bro.  Par.  Ca.  458.  Pincke  v.  Curteis, 
4  Bro.  Ch.  Ca.  329.  6thly,  And  that,  where  there  is  a  limitation  to  one  for 
life,  remainder  to  trustees  and  their  heirs  for  preservin|^  contingent  remaindeia, 
and  the  estate  of  the  trustees  is  not  restrained  to  the  life  of  the  tenant  for  life ; 
in  a  deed  the  trustees  would  certainly  be  considered  as  taking  the  whole  fee : 
but  that,  in  a  will,  as  the  nature  of  their  trust  requu-es  that  mey  should  take 
the  legal  estate  only  during  the  life  of  the  tenant  for  life,  and  the  subsequent 
devise  is  generally  introduced  by  the  words,  ''  and  after  the  death  of  the 
'*  tenant  for  life,'*  there  seems  reason  to  contend,  they  should  be  considered  as 
taking  the  legal  estate  for  the  period  of  his  life  only ;  that  being  evidently  the 
testator's  intention,  which  in  wills  has  so  powerful  an  o]>eration  in  controlUa^ 
the  legal  operation  of  the  words.  See  Snapland  v.  Smith,  1  Bro.  Ch.  Ca.  75, 
and  Boteler  v.  Allington,  ibid.  72. 


IX.  There  is  a  distinction  iehoeen  powers  and  trusts*  Devises  are 
framed  in  such  a  manner,  as  to  make  it  uncertain  whether  the  legal  e 
vested  by  them,  in  the  trustees,  upon  trust  to  dispose  of  it  according  to  the 
directions  of  the  testator,  or  whether  the  l^;al  estate  is  Buffered  to  doMsend 
upon  the  heir  at  law,  or  is  devised  to  others,  with  a  power  to  the  persons  men- 
tioned for  that  purpose  by  the  testator,  to  dispose  of  it.  This  is  very  imr 
portant,  and  sometimes  not  clearly  to  be  ascertained.  See  antefe.  113.  •• 
note  2,  on  the  devise  of  an  estate  to  be  sold  by  executors  where  it  vests  the 
estate  in  the  executors,  and  where  it  merely  gives  a  power  to  sell  it.  It  ii 
observable  that  where  there  is  a  devise  to  executors  to  sell,  the  statute  df 
21  H.  8,  makes  it  lawful  for  one  of  the  executors  to  sell  without  the  other; 
and  in  Bonifeut  v.  Greenfield,  Cro.  Eliz.  80,  it  was  decided,  that,  this  statnte 
extends  equally  to  those  cases,  where  the  legal  estate  is  devised  to  the  exa- 
otttors,  as  to  those,  where  a  mere  power  is  given  to  sell.    Bet  the  taking  e£tbe 
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Bonv^jnnw  fruro  oue  tixt-cutor  oolr,  U  liable  to  objecliuns.  One  is,  thai  lh« 
vihet  executor  luajr  have  previauilj  sold  ;  iu  whicli  case  the  firel  vendue  woutd 
bo  prefvncd-  The  other  ariseB,  where  the  will  ex]>rewl,v  reqnii'es,  that  all  the 
tnuteea  should  join  id  the  receipt  for  the  purdiMe  money. 

X>  Uy  tlic  fitai.  99  Cha,  3.  cap.  3-  sec-  8,  it  ia  provided,  *'  That  all  detlar^ 
"  tioiuand  crealioiu  of  trust  in  iaaiU  or  hereJitamaili  tmut  be  in  lurking,  tigaed 
"  hy  the  party,  or  by  his  liui  will  in  writiag,  or  elie  void,  except  ttusu  ansinv 
"  l^  implicaiiun  of  kw,  aiid  trantiferred  and  extiumiished  by  acts  of  law.''  A 
penuu  purchaainit  land  in  Ltic  name  of  another,  na«  alwavK  been  held  to  be 
witbiu  tliid  dcHcriiilion.  But  it  hae  also  bi.-en  held,  that  this  implied  trust  may 
be  rebutted  by  vircu instances  in  evidence;  nnd  therefore,  where  a  father  luu 
Burchased  in  the  niime  nf  a  son.  or  a  grandfaihtr  in  tlie  nmue  of  a  grandaon,  it 
IkU  often  been  held  to  be  intended  as  an  advancement  for  (he  son  or  graadMn* 
■ndlKit  ■*  a  Iruat  for  the  purchaser.  This  construction  of  trusts  by  a  court  of 
squi^,  in  cuufunuable  to  iJie  coiwtructiun  of  uses  by  the  courts  of  law-  There, 
•  ftofiiaeiit  without  coiuideratiun.  when  no  use  was  declari-d,  was  always  hi^d 
to  operate  to  the  use  of  the  teolfur.  Uui  when  it  was  (o  a  son  or  grandson,  the 
GOiuJdoriUioa  of  blood  intervened,  and  it  was  held  to  operate  to  the  use  of  the 
•on  or  grandson.  This  doctrine  w  ol^en  resorted  to  in  the  cuse  of  grants  of 
copyholds  where  the  non  ol'n  gmntee  is  n  nominee.  There  the  impbcation  it) 
tiivour  of  tliir  Bon  is  not  to  strong,  us  there  is  a  necessity  of  mentioning  some  life, 
lot  Uu  putpoM!  of  filling  up  the  estate.  Vet  in  these  cases,  tvitb  some  excep- 
tions, {  *ee  particularly  Lane  v.  Dighton,  Amb-  409. )  it  is  eontidered  bo  fat  na 
advaiicemeuL  for  the  child,  that  it  is  incumbent  on  the  person  claiming;  a^^aiiwt 
iImi  clxild  tu  show  that  it  was  not  m  intended.  In  the  cose  of  Dyer  and  Over, 
(word  in  the  exchequer  Nov. -io,  91,  and  37,  1788,  this  doctrine  wax  very  tidly 
mttered  into,  and  explained  with  tlie  greatest  leamiog  and  perspicuity,  by  thic 
thw  cblef  bvon  Eyre.     Walkinson  Copyholds,  aiti'  —  . 


XI.  The  favour  which  is  ehown  to  old  tenantc,  by  gmnting  them  •  n 
of  their  leases,  pretcruhly  to  a  fctrungLT,  hiiR  given  llicni,  in  the  eye  of  the  law, 
an  interest  bi-yond  thuir  subaisting  temi ;  and  this  interest  is  generdlv  termed 
tfaoir  tenant  right  t^  renewal.  This  is  particularly  applicable  to  leases  from  the 
crown,  from  the  church,  from  colleges,  or  from  other  corporations.  In  these 
cases,  it  often  happens,  that  the  situation  of  the  parties  is  such,  that,  there  are 
■ucceeaive  reaewafs  of  the  lease,  or  successive  enlargements  of  it  by  revensionary 
giaota.  On  one  hand,  the  property  is  more  valuable  to  the  actual  tenant  than 
aay. other  person;  he  can  therefore  ali'ord  to  pay  more  for  the  renewal  than- 
Uotbor,  On  the  other  hand,  there  is  a  natural  partiality  in  the  lessors  to  the 
pl^Mot  tenaolK,  particularly  if  they,  or,  the  persons  under  whom  tliey  claim, 
save  long  been  tenants  of  the  land  id  question.  These  circumstances  have  pro-, 
duoed  what  is  called  tenant  right.  Attempts  have  been  made  to  establish  an. 
ebttgatioo  in  landlords  to  renew,  but  they  have  not  succeeded.  The  renewal,, 
.therefore,  is  still  a  matter  of  favour  and  of  chance ;  but  is  so  liir  valuable,  thak, . 
it  .cahances  the  price  of  the  property  on  sales ;  provisions  fur  renewal  are  in* 
•ortcd  in  mortgages  and  settlements;  and  the  right  of  parties  to  this  chance  of 
renewal  ia  guaJnled  by  courts  of  equity.  In  mortgages  of  tliis  species  of  pro- 
per^, where  this  chance  of  renewal  exists,  there  should  always  be  inserted  in  ' 
the  mortgage  deed  a  covenant  from  the  mortgagor  lor  the  renewal  of  tlie  lease, 
and  for  vesting  such  new  lease  in  the  mortgagee;  with  an  agreement,  that,  if  the 
Diortgagorneglects  to  renew,  it  shall  be  law^  for  the  mortgagee  to  renew,  and 
that  tae  fine  and  expenses  of  renewal  shall  be  a  charge  upon  the  premises,  and 
bear  interest  In  settlements  also,  there  should  be  a  power  authorizing  the 
trustees,  from  time  to  time,  to  renew  the  leases,  and  far  that  purpose  to  raise 
money  W  mortgage.  But  particular  care  should  betaken  to  insert,  in  ail  settle* 
raevt*,t/thii  nature,  sucfa  provisions,  u  vrill  iiee  the  trueteeG  from  pe^ftopal 
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liability,  for  an  omission  to  renew,  unless  it  happens  by  a  defined  iregleet  -or 
default;  as,  without  such  a  provision,  the  trustees  will  be  considered  b^v 
awerable  for  it,  as  for  a  breacn  of  trust.  Lord  Montfort  ▼.  Lord  Cadogan^ 
17  Ves.  485.  '  ^• 

Where  such  provisions  are  not  introduced,  an  opinion  prevailed^  in  conse- 
quence of  what  was  reported  to  have  been  said  by  Lord  Hardwicke,  in  Vemey 
▼•  Vemey,  Amb.  88,  that  the  tenant  for  life  should  pay  one  third  of  the  fine  and 
the  other  charges  attending  the  renewal,  or  keep  down  the  interest  of  them,  .sind 
the  residue  paid  by  the  person  in  remainder ;  but  it  now  appears  to  be  settled 
that  the  tenant  for  life  must  contribute  beyond  the  interest,  in  the  proportion  M 
the  benefit  he  takes.  Nightingale  v.  Lawson,  i  Bro.  Ch.  C.  440,  and  White^it 
White,  4  Ves.  33.  9  Ves.  554. 

As  to  the  protection  afforded  by  the  courts  of  equity  to  persons  entitled  ta 
this  tenant  right,  courts  of  equity  have  so  far  recognized  the  tenant  right  to  be*a 
real  benefit,  and  as  such,  entitled  to  their  protection,  as  to  decree,  that,  neireif 
reversionary  leases,  (gained  by  undue  means  or  suppression  of  the  tenant  rigkt 
of  renewal, )  should  be  for  the  benefit  of  the  persons  interested  in  the  anc^t 
leases;  and  consequently,  that  those,  who  obtain  such  new  leases,  and irer^ 
thereby  legally  possessed  of  them^  should  be  trustees  for  that  purpose.  *  Th^ 
cased  on  this  nead  may  be  divided  into  three  classes.  The  first, — ^where  ^tMt 
renewal  has  been  obtained  by  persons  having  no  beneficial  interest  in  ti^^iiki 
lease,  and  no  connection  with  the  lessee,  and  has  been  obtained  by  a  sngg^stioli 
of  what  was  false,  or  a  suppression  of  what  was  true.  The  second,-— where  tli^' 
parties  obtaining  the  renewal  have  no  beneficial  interest,  but  are  connected  itMl 
the  old  lessee,  as  guardians,  trustees,  or  executors.  The  third,-^where  'tfatf 
persons  renewing  have  only  partial  and  limited  interests,  as  tenants  fyr  li^ 
mortgagors  or  mortgagees.  In  all  these  cases,  the  parties  renewing  have  been 
uniformly  declared  trustees  for  the  persons  beneficially  interested,  in  the  antien^ 
lease,  either  wholly  or  in  part,  according  to  the  particular  circumstances  of  the 
case;  the  court  presuming  that  the  new  lease  was  obtained  by  means  of  the 
connection  with  or  reference  to  the  interest  in  the  ancient  lease.  The  case^'oa 
the  doctrine  of  the  tenant  right  of  renewal  are  numerous.  One  of  the  moat 
important  of  them  is  that  of  Rawe  v.  Chichester,  Amb.  715.  Another  very  im* 
portant  case  on  this  learning,  is  that  of  Lee  v.  lord  Vernon,  heard  on  appeal  t«i 
the  house  of  lords,  1 1  May  1776,  7  Bro.  Par.  Ca.  432. 

XIL  ItfrequentZy  happens,  that,  tohere  a  real  estate  is  limited  in  strict  setHi^" 
ntent,  and  a  leasehold  for  years  or  other  personal  estate  is  intended  to  be  settied 
upon  corresponding  trusts j — the  settlement  is  made  by  assigning  the  leasehoU' 
estate  to  trustees,  and  declaring  they  shall  stand  possessed  ofit,  upon  such  trosli 
as  are  previously  declared  of  the  real  estate,  or  as  near  thereto  as  may  be,  or  as 
the  rules  of  law  and  equity  will  permit.  This  should  never  be  done.  -  ThtB 
nature  of  real  and  personal  estate  is  so  different,  as  to  make  it  almost  impraot»* 
cable  to  frame  such  a  set  of  trusts  as  will  in  every  possible  event,  or  even  in  t^ 
common  contingencies,  carry  the  personal  estate  in  the  same  course  of  devcrfth- 
tion  as  that,  in  which  a  real  estate,  proposed  to  be  strictly  entailed,  is  usually 
aettled ;  and  the  modes  of  doing  it  are  so  various,  that  hardly  two  profeasiomil 
men  would  agree  upon  the  same  plan.  The  best  method,  therefore,  is,  to  insert 
a  complete  set  of  limitations  for  the  personal  estate.  If,  however,  from  the 
small  ness  of  the  property,  it  is  thought  advisable  to  do  it  by  way  of  reference  to 
the  limitations  of  the  real  estate,  a  declaration  may  be  inserted,  expressing  thei 
the  leasehold  or  personal  estate  shall  not  vest  absolutely  in  any  tenant  m  tail 
taking  by  purchase,  who  shall  not  attain  the  ase  of  si  years;  with  a  proviso^ 
that,  after  the  decease  of  the  preceding  tenant  for  life  such  infismt  tenant  in  tail» 
for  the  time  being,  shall  during  his  minority  be  entitled  to  the  rents  and  interest* 
The  nature  of  leasehold  for  lives  is  much  more  analogous  to  that  of  estates  of' 
;  aad  therefore,  generally  speaking,  may  be  settled  by  reference  to 
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previous  limJtntiun*  of  thu  fee  simple  ettate.  The  *\wTt  mode  of  reference  mBj 
tw  UMil  in  the  jHtwi-r  of  uile  uHually  i»«ert«<l  in  settlemenU,  wliere  the  jMTliM 
arc  outbiirixiM  by  it  to  purchase  leaachoIdR  for  rears.  See  Foley  v.  Bnr- 
nell,  1  Br(j,  Cha.  Caaee,  274; — and  D,  of  Newcastle  v.  Lady  Lincoln,  3  Ve*, 
jim.  3S7. 

Xllt.  It  wtu  obsen-eJ  before,  that  one  of  the  priocipn]  objects  of  the  ]egiBia- 
tUTV,  in  pasting  the  itaititc  of  tucs,  was  tu  restore,  in  Home  meASure,  At 
notoriety  of  the  old  cominoii  Inw  ronvejances;  but  that,  their  views,  in  dill 
rc*pect,  ir«rv  almost  totally  defcotMl,  b^  the  iniroducttoii  of  caavBymcte  hf 
itate  and  release,  and  by  the  preservation  of  uses,  under  the  appellatiflo  «f 
tnuts.  The  legislature  has,  et  diScreiil  times,  made  alfempts  lo  remedif  iht  mh- 
^mf  arising  from  the  secret  tmnjffr  of  preperlj/  lo  wkkh  this  stalute  hat  givrn 
rue. 

Amon^  theie  attc^mpts  may  be  reckoned  the  ttatutes  agaitiif  fraudtdeiH  tam- 
vrynccf  and  dmues,  1 3  Eliz.  c.  $■  >7  £'''•  c-  4'  "^  ||  ^-  ^  M.  c.  14,  but 
particularly  the  statute  of  -if}  Car.  3.  c.  3,  commonly  culled  the  Statute  of 
rnwUs  aiid  Perjuries,  which  proviilM  against  conveying  nny  Innds  or  here<lits- 
ments  for  more  than  three  years,  or  declaring  trusts  of  them.  nttiiTwise  than  by 
writinff-     See  ant.  43.  a.  not.  .i- 

Willi  tlie  same  views  have  been  passed  tlie  acts  /or  regiflrrini:  rfwrf»  reapeftmg 
lauMi  in  iht  IVent,  Eait,  and  Nnrth  IJrdings  of  the  ennntif  of'Vori,  and  in  the 
cotTOy  f^  Middkftx. — 3  &  3  Aiin.  c.  4.  G  Ann.  c.  35.  7  Ann.  c.  30,  and 
8GC0.9.  c.  fi. 

In  tlie  eoftslructiiin  of  the  99  Cha.  3.  c.  3,  the  courts  hftye  decided,  that  it  was 
made  with  a  design  to  iirevent,  cillier  in  marriage  or  in  any  other  treaties,  bd- 
certabty.  perjury,  and  contrariety  of  evidence ;  the  cases  not  liable  to  these 
hicoii-renicnciec  are  not  wkJiin  it.  Seo  1  Eq.Cn-  Ab,  ig,  The  courts  »ecfB  to 
have  favoured  alike  equitable  construction  ofthe  itatutes  for  the  registrBtMn  of 
deeds.  Thus  in  the  case  irfLe  Ne^e  v.  Le  Neve,  1  Vez.  64,  lord  Hardwicke 
decreed,  that,  if  a  deed  respecting  lands  in  any  of  tlie  register  counties  it  not 
registered.  nnU  afttvwards  the  sanif  lands  are  s^old  or  morIj;ige(i.  hy  a  ileed  j>rt>- 
perly  registered  \  if  the  person  claiming  under  the  second  deed  has  notice  of  the 
tint  deed,  the  person  claiming  under  the  liret  deed,  though  it  is  not  registered, 
shall  be  preferred  to  him. 

The  ^neral  doctrine  of  these  decisions  is  founded  on  principles  both  just 
and  equitable,  whoi  applied  to  particular  cases ;  yet  it  may  be  doubted,  whctfier 
KmoTV  rigid  aifterence  to  the  tetter  of  these  statutes,  particularly  that  of  tlie 
*g  Car.  3.  c.  3,  would  not  have  been  ui ore  beneficial  to  the  public.  The  French 
Aowed  a  miKfc  more  ri^id  and  pertinacioits  adhereitce  to  tbe  letter  of  their  laws 
r«BWCtmg  the  registration  of  deeds  and  wills.  By  iaws  of  that  kingdom,  aa 
■ntient  aa  the  i6tb  century,  particularlv  an  ordonnancc  of  Henry  II,  of  the 
TW  15531  it  """^  ordered,  that  all  wills  and  deeds,  containing  substitutioM  of 
•Mates,  should  be  registered  within  a  particular  period  of  time.  If  they  were 
not  roistered  within  that  time,  the  courts  seem  to  have  doubted  whether  they 
were  binding  even  oa  the  parties,  in  whose  favour  the  substitutions  were  made  ; 
.  b«t,  it  was  uways  settled,  that  the  substitutions  were  of  no  force  against  credi- 
iora  VT  purchasers.  Several  points  of  the  lawti  respecting  substitutions  bring 
BWetded,  and  the  laws  respecting  them  being  different  in  difTerent  parts  of  the 
kingdom,  they  were  aU  reduced  into  one  law,  by  the  celebrated  ordoimnnce  of 
August  1747.  That  ordonnancc  was  framed  by  the  chancellor  D'Agiieeseau, 
after  taking  the  sentiments  of  every  parliament  in  tlie  kingdom  upon  forty-five 
<Kfe<ent  questions  proposed  to  them  upon  the  subject.  Tht  thirty-ninili  ques- 
tien  is,  "  Whether  a  creditor  or  purchaser,  having  notice  of  the  substitution, 
"  before  his  contract  or  purchase,  is  to  be  admitted  to  plead  the  want  of 
**  re^stration  ?"  Alt  ifae  parliaments,  accept  the  parliament  of  Flanilers, 
agreed,  (bat  he  waa;  that,  to  adoul  the  contrary  doctrine  would  make  it  always 

open 
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open  to  argument,  whether  the  party  had  or  had  not  notice  of  the  substitution ; 

that  this  would  lead  to  endless  uncertainty,  confusion  and  perjury ;  and  that  it 

was  much  better  that  the  right  of  the  subject  should  depend  upon  certain  and 

fixed  principles  of  law,  than  upon  rules  and  constructions  of  equity,  which  must 

he  arbitrary,  and  consequently  uncertain.    The  ordonnance  of  August  1747  was 

framed  accordingly.     Those  who  have  commented  upon  that  ordonnaace  lay  it 

down  as  a  fixed  and  undeniable  principle,  that,  nothing,  not  even  tlie  most 

actual  and  direct  notice,  countervails  the  want  of  registration ;  so  that  if  a 

person  be  a  witness,  or  even  a  party  to  the  deed  of  substitution,  still,  if  it  be 

not  registered,  he  may  safely  purchase  the  property  substituted,  or  lend  money 

upon  a  mortgage  of  it.     See  Qfiestions  coneernani  Im  SubsUtuiioiu,  Ttmlaustf 

1770;  and  Commentaire  de  V  Ordonnance  de  Louis  XV.  sur  les  SubsUtuiioms  par 

Mr.Furgde^  a  Paris,  1767* — The  same  princii^e  has  been  received  into  the 

Ck)de  Civil  Napoleon,     The  article  1069  provides  that  '<  dispositions  by  gift  or 

**  will,  under  charge  of  restitution/' — (that  is,  dispositions  by  way  of  morbmge 

or  pledge) --<<  shall,  at  the  instance,  either  of  me  party  charged,  orof  t&e 

*^  trustee  appointed  for  their  execution, be  made  public;  via.  as  to  iaunovabkty 

**  by  transcription  of  the  instrument  on  the  register  of  the  office  of  mortgages, 

**  Wi  the  place  where  they  are  situate ;  and  as  to  sums  placed  out,  with  privi- 

«  ledges  over  immovables," — certain  legal  liens  on  land  to  which  the  law  of 

France  allows  a  privilege  of  priority—''  by  inscription   upon  the  property, 

**  diarged  with  the  security." — The  article  1071,  provides  that  *'  the  want  of 

''  transcription  on  the  register  of  any  such  instrument,  cannot  be  supplied,  or 

''  excused,  by  any  notice,  which  crediters  or  subsequent  purchasers  may  have 

*'  of  its  contents  by  other  means  than  that  of  transcription i*  and  the  article 

1073  provides,  that ''  neither  donees,  or  legatees,  or  even  the  lawful  heirs  of 

**  him,  who  makes  the  disposition  contained  in  the  instrument,  neglected  to  be 

<<  transcribed,  nor  the  donees,  l^atees,  or  heirs  of  these,  can  enforce  their  titles 

''  against  the  persons  entitled  in  default  of  transcription. 

XIV.  The  courts  have  in  part  remedied  the  mischief  arising^/rmn  the  aimiemm 
of  trusts,  with  respect  to  the  cestui/  que  trust,  by  making  persons  paying  money  to  truir 
tees^  ntith  notice  of  the  trust,  anstoerable,  in  some  cases^Jor  the  proper  application  of 
it.  Lord  Mansfield,  in  his  very  distinguished  argument  in  the  great  case  of  fiiiff* 
gess  v.Wheate,  i  Black.  Rep.  1 23,  observes, ''  that  the  cesiuy  que  trust  is  actuallf 
''  and  absolutely  seised  of  toe  freehold,  in  the  consideration  of  a  court  of  equity ; 
*^  that,  the  trust  is  the  land,  in  that  court;  and  that,  the  declaration  of  the  trutt 
^'  is  the  disposition  of  tlie  land."  It  is,  perhaps,  to  be  wished,  that  the  operation 
and  consequences  of  trusts  had  been  confined  to  the  trustee  and  cestuy  que 
trutt.  There  is  no  doubt  but  the  doctrine  in  question  is,  in  many  instances,  of 
great  service  to  the  cestuy  que  trusty  as  it  preserves  his  property  from  the  pec\i* 
htions  and  other  disasters  to  which,  if  it  were  left  solely  to  the  discretion  of  Ae 
trustee,  it  would  necessarily  be  subject ;  yet  it  may  be  questioned,  whether  ibe 
admission  of  it  be  not,  in  general,  productive  of  more  mconvenience  than  real 
good.  To  prevent  this  inconvenience,  it  is  become  usual  to  insert  a  dauae  ui 
deeds  or  wills,  that  the  receipts  of  the  trustees  shall,  of  themselves,  dtsdiaift 
the  persons,  to  whom  they  are  given,  from  the  obligation  of  seeing  to  the  W>li^ 
cation  of  the  money  paid  by  them*  In  some  instances,  without  any  clause  of  this 
nature,  a  person  paying  money  to  a  trustee  is  not  answerable  for  the  miMppli^ 
cation  of  it,  though  he  nas  notice  of  the  trust.  Perhaps  the  following  dialmo* 
tions  and  observations  will  be  found  of  use  towards  obtaining  an  accurate  If— if 
ledge  of  the  rules  of  equity  upon  this  complex  subject 

XIV.  1 .  With  regard  to  personal  eetate,  it  is  every  where  admitted,  thai  if  a 
testator,  possessed  of  personal  estate,  dies  indebted,  having  by  his  will  directed 
his  estates  to  be  sold  tor  the  payment  of  his  debts,  whether  he  specifies  them  or 
not,  the  mortgagee  or  purchaser  of  any  part  of  his  personal  assets,  is  not  bound 
to  see  to  the  application  of  hia  mortgage,  or  puichase  money.    Be»  Elliott 

and 


a>d  Merryman,  BnmiirdisTi)n'«  Kcp,  in  Cha.  page  78.  But  if  he  charge  c 
tpeafic  pari  nf  hi»  jirrtonalli/  with  the  paynieuc  of  a  ep(^citic  debt  or  legacy,  h 
•eecM  tu  have  b««u  u  matter  i>f  doubt  how  lar  the  purchaser  of  tliat  spedfic 
part  was  anHw<?rabIe.  Id  the  ciue  of  Huioble  v.  Bill,  a  Vcni.  444,  the  latuta 
of  thr  rolls  drcri^ed,  ihnl  a  iiiort{;a|>cc  of  11  (crm  of  years  from  an  ex«cuUr 
(which  trrm  of  yean  was  spccificaJly  bemieaihed)  was  not  answerable  for  Aa 
minpplication  oi  hix  mortg«gr-moiicy. — Tliis  decree  was  reversed  in  the  houie 
of  lordx  in  i7«;j<4,  1  Brn.  Pur.  Cos.  71 ;  but  from  the  account  given  in  ViMt, 
7  Ttri.  4J.  pi.  13,  aikd  18  Vin.  I91.  pi.  11.  there  is  reaion  to  suppose  the  revitMi 
was  founded  on  parlicular  proof  of  fraud.  Two  cases  in  Peore  Williams,  Ewvv. 
Corbelt,  nnd  Burtin^  v.  Stonard,  vol.  a.  p.  i^S,  and  1,5a,  coincide  with  themt- 
ter  of  the  rolls  against  ihehotueof  lords:  and  ece  Giib«rt's  Krports,  113.  Mod 
*.  lord  Orrery,  3  Atlt.  035.  Ilhell  v.  Jteane,  1  Vez.  315.  Il  should,  however,lie 
«AMrv«d,  thnt  the  principle  on  which  the  courts  have  founded  their  opoioa, 
that  the  purchaser  or  tnorlgugeu  of  any  part  of  the  testator's  assets  specifically 
bequeatJii'd  is  uot  minwcrable  for  the  misapplication  of  liis  purchase  or  man- 
■age  innney,  in,  that  the  whole  of  die  personal  estate  being  hound  to  nay  tht 
d«ts  of  the  testator,  that  specific  part,  (iliough  specifically  bequeathed,)  is  liable 
whfa  the  rest:  il  has  iliereforc  been  held,  that  the  purchaser  must  not  turn 
notice  that  there  arc  no  debts,  or  that  the  debts  are  paid.  With  the  Utter 
doctrine  the  modem  practice  of  the  profession  accords.  Tlie  reason  of  thne 
caacs  is,  that,  tlic  property  of  the  testator  vest*  absolutely  in  the  executor,  both 
U  law  and  in  equity ;  so  that  the  demtind  of  the  creditors  and  legatees  are 
personal  upon  the  executor;  they  are  no  lien  upon  tile  property  in  his  hands, 
or  in  the  bands  of  the  assignees,  from  him ;  the  executor  is  intrusted  with  the 
dtiposition  of  the  property;  and  no  iJiird  person,  therefore,  should  be  iupli- 
caietl  in  it.  It  »eems  clear  from  Ewer  v.  Corbctt,  that  though,  by  such  notice 
of  there  being  no  debts,  or  of  the  debts  being  paid,  the  purchaser  makes  bimcelf 
aiuwerable  for  his  purchase  or  mortgage  money :  yet  he  is  not  bound,  pre- 
viouly,  to  inquire  and  stitisly  himself,  tliat  there  are  debt^  unpaid,  or  that  the 
parts  of  the  assets  not  specitically  heijiieathed  are  sufficient  to  pay  the  debts 
and  legaciei. 

XIV.  5.  With  respect  to  the  devise  of  a  real  estate  for  ike  pai/ment  ofdeBtt;  It 
mnst  first  be  observed,  on  the  authority  of  the  cases  of  Cutler  and  Coxeter, 
1  Vem.  302.  French  and  Chichester,  a  Vern.  568,  and  2  Vez.  590,  that  if  a  p«- 
Km  charges  both  his  real  and  personal  estates  with  the  payment  of  his  debta,  the 
peraonal  estate  must  be  first  applied ;  and  that  it  is  therefore  immaterid 
whether  the  testator  charges  the  personal  estate  in  the  first  instance,  or  not.— 
Now,  if  a  person  devises  a  real  estate  to  trustees  to  sell  for  the  payment  of 
his  debts,  all  the  books  agree,  (see  perticularly  the  case  above  cited  of  Elliott 
▼.Merryman,  Spalding  and  Shalmer,  1  Vern.  301.  Culpepper  v.  Aston,  9  Chao. 
Cases,  J15.  aai.  1  Vez.  173,  and  215.  Cotterel  v.  Hampson,  3  Vem.  5. 
Smith  V.  tiuvon,  1  Bro.  Ca.  in  Cha.  i8(i\  that  if  the  debts  arc  specified  or 
•cheduled,  tne  purchaser  or  mortgagee  is  bound  to  see  to  tlie  application  of 
hit  money;  but  tliat,  if  they  are  not  specified  or  scheduled,  he  it  not  bound  to 
■w  to  such  application. 

XIV.  3.  As  to  fc^ncie.?— these  from  their  nature,  must  be  considered  as  speiufied 
or  acheduled  debts ;  how  tar,  in  those  cases,  where  the  trust  does  not  extend  to 
tbf  payment  of  debts,  the  purchaser  of  a  real  estate  is  bound  to  see  the  money 
applied  in  discharge  of  the  legacies,  is  oflen  a  subject  of  discussion  and  doubt, 
ewn  with  the  most  experienced  practitioners. — But,  if  the  trust  is,  to  sell  for 
the  payment  both  of  debta  and  legacies,  tlien,  the  trust  to  pay  the  debts,  m- 
(srcepts  the  trust  to  pay  the  legacies,  and,  as  the  purchaser  is  not  bound  to 
•ee  to  the  payment  of  the  former,  he  necessarily  is  not  bound  to  sec  to  the 
payment  of  the  latter.  Thus  in  Jebb  v.  Abbott,  hoard  in  chancery  on  the 
gth  Febraanr  1 781,  lord  chancellor  Thurlnw  said,  that,  where  debts  and  legaciea 
•re  chained  on  hmda,  the  purchaser  will  hold  free  from  the  claims  of  the 
lag ai tea ;  for  not  being  bound  to  M«  to  the  diiebarge  of  debts,  be  cannot  be 
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expected  to  see  to  the  discharge  of  legacies,  which  cannot  be  paid  tin  after 
the  d^ts.  Lord  Kenyon,  chief  justice  of  the  kind's  bench,  who  was  counsel 
in  the  cause,  assented  to  this  position,  and  said  it  had  been  so  determined  by 
lord  Hardwicke.  Probably  tne  case  alluded  to  by  him  was  that  of  Rogers 
▼.  SkiUicome,  since  reported  by  mr.  Ambler;  see  his  Rep.  fol.  188.— In 
Be3mon  ▼•  Gollins,  in  the  sittings  after  Hilary  term  1788;  the  testator  bad 
charged  his  estate  with  the  payment  of  his  just  debts  generally,  and  wi^  a 
legacy  of  800 1.  for  his  daughter  for  life,  and  after  her  death  for  her  children. 
Jhe  trustee  had  joined  in  a  conreyance  of  part  of  the  estate  to  a  purchaser^ 
and  permitted  the  800 1.  to  come  into  the  hands  of  the  daughter's  husband, 
and  It  was  wasted.  The  bill  was  brought  by  the  wife  and  children,  to  have 
the  legacy  made  good  by  the  purchasers  of  the  estate,  and  against  the  triistee. 
It  was  dismissed  against  tlie  purchasers.  Upon  the  hearing  for  further  di- 
rections, it  was  pressed  by  mr.  Ambler,  that  the  trustee  should  pay  the  coM 
of  the  purchasers.  But  lord  Thurlow  refused  this,  saying,  that,  as  there  was 
a  general  charge  of  debts,  the  purchasers  were  hot  liable  to  see  to  the  appK- 
cafcion  of  the  purchase  money  in  pajrment  of  the  800 1.  and  that,  if  the  pmfi- 
tiff  thought  fit  to  make  unnecessary  parties,  the  trustees  ought  not  to  paf 
the  costs  of  such  parties,  but  that  they  must  receive  them  from  the  plaintiff.  ^ 

XrV.  4.  Lands  are  sometimes  devised  to  trustees j  upon  trust  to  raise  as  nmdk 
moneVf  as  the  personal  estate  shall  Jail  deficient,  in  patting  the  testator*  s  deifts  cend 
legacus. — It  seems  to  be  the  general  opinion,  that,  a  purchaser  or  mortgaged 
is  not  bound,  in  this  case,  to  inauire  whether  the  real  estate  is  wanted  or  not. 
It  is  a  nicer  case  where  the  lands  are  not  devised  to  the  trustees,  but  a  merer 
power  is  given  them  to  sell  for  the  purpose  of  raising  as  much  money  as  the 
personal  estate  shall  fiedl  short  in  paying.     To  the  valid  execution  of  such  'ft 
power,  the  deficiency  of  the  personal  estate  seems  to  be  a  requisite  circmri^ 
stance.    It  may,  therefore,  be  contended,  that,  if  there  be  not  the  deficiency 
in  question,  the  power  is  not  well  executed,  and  a  necessary  consequence  Of 
this  appears  to  be,  that,  if  the  purchaser  cannot  give  legal  evidence  of  thii 
deficiency,  he  cannot  make  out  his  title  under  the  power.   To  prevent  questiom 
of  this  nature  from  arising,  it  is  usual  to  insert  in  all  instruments  declaring 
trusts  of  personal  estate,  and  in  all  instruments  by  which  real  or  personi;!  estates 
are  vested  in  trustees,  upon  trust  to  raise  money  by  sale  or  mortgage,  or  a 
power  to  raise  money  for  any  purposes  is  svren  them,  a  clause  expressly  dis- 
charging the  purchasers  or  mortgagees,  from  the  obligation  of  ascertaining 
that  the  money  advanced  by  them,  is  wanted  for  the  purposes  of  the  trust  oc 
power.     A  clause  of  this  nature  should  seldom  be  omitted.     Where  the  trust  - 
or  power  b  to  raise,  by  sale  or  mortgage  of  the  real  estate,  so  much  money  at 
the  personal  estate  is  cfeficient  in  pr^ucing,  it  seems  advisable  to  extend  thii 
clause  a  degree  further,  by  expressly  discharging  the  purchaser  or  mortgagife 
from  the  obligation  of  inquiring,  whether  the  personal  estate  has  been  got  hi    . 
and  applied,  and  by  expressly  authorizing  the  trustees  to  raise  any  money  they 
think  proper  by  sale  or  mortgage,  though  the  personal  estate  be  not  actually 
got  in  or  applied.     For  it  frequently  happens,  that,  the  getting  in   of  the 
personal  estate  is  attended  with  great  delay  and  difficulty:  during  which  tho^- 
real  estate  cannot,  perhaps,  be  resorted  to.     This  will  be  obviated  effectuallv 
b^  inserting  a  clause  to  the  above  efiect.     It  should,  however,  be  accompaniec^ 
with  a  further  direction,  that,  so  much  of  the  personal  estate,  and  of  the  money  ^ 
raised  under  the  trust  or  power  as  shall  remain  after  answering  the  purposes  of. 
the  trust,  shall  be  laid  out  in  land,  to  be  settled  on  the  devisees  of  the  real  ^ 
estates. 

XIV.  5.  It  frequently  happens,  that,  money  secured  upon  mortgages  is  made  ih9 
subject  of  marriage  settlements,  and  assigned  upon  various  trusts.     In  this  case,  .4, 
there  should  always  be  a  separate  deed,  by  which  the  mortgage  money  and  the 
estate  in  mortgage  should  be  assigned  to  the  trustees  of  the  settlement,  with-a.';> 
declaration  thai  their  receipt  for  tte  mortgage  oumey  shall  be  a  discharge  to  the  r 
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uortio  paying  it.  In  maltiag  the  assignment  by  a  BeparBte  deed,  an  advantage 
U  givon  til  tlic  niortgu{;of,  by  his  being  kept  from  being  iinpUcated  with  Ut 
trusts  of  tilt  Bulilomuni,  and  by  having  that  deed  ia  his  custody,  which  pre- 
wTTf*  till.-  duun  of  the  title,  and  which  he  probably  otiierwiBe  would  not  have: 
lui  advantage  also  is  given  to  the  pert^ons  interested  in  the  aetilenient,  from 
having  the  conl«nti  nml  operation  of  the  settlement  kept  from  the  knowledn 
of  the  mortgagor  and  those  clainiii^  under  him. — In  all  these  cases  it  should 
bo  ob»crvcd,  Uiat,  the  doctrines  ofequity,  with  respect  to  the  obligation  of 
KCing  to  the  application  of  money,  are  involved  in  many  nice  distiuctioni. 
GfciU  cnrc  tliercKire  altould  be  taken  to  prevent  any  qoe»tions  arising  upon 
thcui,  by  inserting  tlie  clauses  above  mentioned,  and  by  such  othei  precautions 
as  llie  circumstances  of  the  case  require.  On  the  general  docuiue  of  seeing 
to  tbc  application  of  purchase  money,  see  an.  Sugden's  chapter  on  tliat  subject, 
in  hU  iTACtical  Treatise  of  the  Law  of  Vendors  and  Purdusers. 

XV.  Ai  tn  the  manner  lit  which  courts  of  rquittf  have  aUempUd  to  prevMt  tht 
miuliiefi  arining  /rma  the  admUtian  of  IruOi,  wifh  rttpeci.  to  the  jniblic  Ol 
£arge  .■—This  has  been  effected  in  some  measure,  by  its  having  been  laid  down 
aa  a  general  rule,  that  in  any  competition  of  claims,  where  the  equity  of  tlw 
parties  is  equal,  he  who  has  the  law  shall  prevaiL  See  Francis's  Maxinw  of 
Equity,  Cl.  If  a  person  has  the  legal  estate  or  interest  of  the  subject  luatUr 
in  contest,  he  must  necessarily  prevail  at  law  over  liim  whose  right  is  only 
equitable,  and  therefore  not  even  noticed  by  the  courts  of  law.  This  advantage 
he  carries  with  him,  so  far,  even  into  a  court  of  equity,  that  if  the  equitaUe 
claims  of  the  parties  are  of  equal  force,  equity  will  Icnve  Itim  who  Itas  the  le^ 
righl  in  full  possession  of  it,  and  not  do  any  thing  to  reduce  him  to  an  equahty 
witli  the  other,  who  ha*  tlie  equitable  ri^t  imly.— Perhaps  the  following  iUut- 
tration  of  this  very  important  rule  of  equity,  by  an  inquiry  into  the  doctrines  of 
courts  of  equity  respecting  ternu  of  t/ean,  atlendanl  upon  the  inheritantx,  wiH 

not  be  unacceptable  to  the  reader. At  common  law,  leases  for  yean  wcra 

not  supposed  to  transfer  any  property  to  the  lessee,  and  were  generally  of  very 
short  duration ;  for,  as  ihfy  tended  to  deprive  the  crown  of  forffiturea,  und 
the  lord  of  the  fruits  of  his  tenures,  they  were  viewed  with  a  very  jealous  eye. 
Besides,  the  possession  of  tlie  lessee  was  considered  as  the  possession  of  the 
freeholder ;  and  if  his  lease  was  defeated  or  disturbed,  though  he  could  recovet 
for  damuges,  he  had  no  means  to  recover  the  possession.  Moreover,  leases 
for  years  were  subject  tn  be  absululclv  defeated,  eiihiT  by  a  ri^al  or  fictitious 
recovery  against  the  freeholder ;  but  in  the  reign  of  Henry  IV.  or,  at  least,  in 
that  of  Henry  VII.  the  courts  resolved,  that  the  lessee  should  not  only  recover 
damages,  as  a  recompense  for  the  loss  of  the  possession,  but  should  also  recover 
the  possession  itsdf.  Afterwards  the  Sist  Hen.  8.  c  15,  protected  the  lessee 
against  the  effect  of  fictitious  recoveries.    These  alterations  of  the  common  law 

five  the  lessee  for  years  an  interest  and  stability  which  Ite  had  not  before. 
till,  in  the  eye  of  the  law,  particularly  before  the  demolition  of  the  military 
tenures,  terms  of  years  were  in  every  respect,  except  pecuniary  emolument, 
far  inferior  to  estates  of  freehold.  This  stability  on  the  one  hand,  and  subor- 
dinate state  of  property  on  the  other,  made  them  very  proper  and  convenient 
modifications  01  property,  for  securing  money  or  any  other  charges  upon  the 
fee,  or  for  giving  a  partial  or  temporary  right  to  the  profits  or  beneScial  pro- 
perty of  the  laud,  in  those  cases,  where  the  owner  wished  to  have,  nut  only  the 
lemainder  or  i-eversion,  but  the  actual  freehold-  Hence  we  find  mortgages 
for  long  terms  of  years  vei^  frequent  in  the  reign  of  queen  Elizabeth.  Now, 
according  to  our  notions  of  mortgages,  if  the  mortg^e  debt  is  not  paid  at  the 
time  iq>pointed,  the  estate  mortgaged  is  absolutely  ^rfeited  to,  and  becomes 
the  property  of,  the  mortgagee,  at  law  ;  but  courts  of  equity  permit  the  mort- 
gagor  to  redeem,  on  payment  to  the  mortgagee  of  his  principal,  interest,  and 
costs.    StU),  thtg  is  DWiely  a  right  in  equity,  the  legal  estate  cwtinumg  in  the 
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mortgagee.  Thus,  if  an  estate  be  demiaed  for  a  term  of  yearSy  with  a  profiso 
making  the  term  void  on  pa3rment  of  a  sum  of  money  witn  interest,  be&re  or 
upon  a  certain  da^,  the  condition  is  not  considered,  at  hiw,  as  compHed  withi 
unless  the  money  is  paid  on  or  before  thai  very  day ;  if  it  is  not  then  paid,  the 
estate  belongs  at  law  to  the  mortgagee,  for  the  remainder  of  the  term.  A 
court  of  equity  allows  the  mortgagor  to  redeem  it,  by  paying  the  princmal« 
interest,  and  costs,  after  that  time.  But  this  subsequent  payment,  though  it 
give  the  mortgagor  the  equitable  right  to  the  estate,  does  not  affect  the  legal 
continuance  of  the  term.  In  t^is  respect,  our  law  difiers  from  the  civil  hrw  $ 
in  whkh  a  mortgage  is  considered  only  as  an  accessary  of  the  debt ;  and  pay-^ 
ment  at  any  time,  by  annulling  the  debt,  extinguishes  the  mortgage.  To 
apply  this  doctrine  to  terms  of  years.  After  pajmient  of  the  mortgage  debt, 
the  term  of  years,  for  which  the  mortgage  is  made,  is,  at  law,  in  the  mort* 
gagee ;  but,  in  equity,  the  mortgagor  is  entitled  to  the  benefit  of  it.  By  an 
analogy  to  the  case  of  mortgages,  when  terms  of  years  are  created  for  securing 
the  payment  of  jointures,  portions  for  children,  or  for  any  other  purpose,  ther 
do  not  determine,  without  a  speeial  provision  for  this  purpose,  by  the  per^ 
formance  of  the  trusts,  for  which  they  are  raised.  Thus,  m  all  these  cases,  the 
legal  interest  during  the  continuance  of  the  term,  is  in  the  trustee  ;  but  tho 
owner  of  the  fee  is  entitled  to  the  equitable  interest,  or  rather  to  all  the  benefit 
or  advantage,  which  can  be  made  or  the  term  durinff  its  continuance.  As  the 
courts  of  common  law  held,  that  the  possession  of  the  lessee  for  years  was 
the  possession  of  the  owner  of  the  freehold,  courts  of  equity  held,  tnat  where 
the  tenant  for  years  was  but  a  trustee  for  the  owner  of  we  inheritance,  he 
should  not  oust  his  9esti^  que  truttf  or  obstruct  him  in  doing  any  act  of  owners 
ship,  or  in  making  any  assurances  oi  his  estate.  In  these  respects,  therefor^ 
the  term  is  consmidated  with  Uie  inheritance..  It  follows  the  descent  to  the 
heir,  and  all  the  alienations  made  of  the  inheritance,  or  of  any  partial  estaie 
or  interest  carved  out  of  it  by  deed,  by  will,  or  by  act  of  law.  Whitchurch  v^ 
Whitchurch,  2  P.W.  236.  9  Mod.  1114.  GUb.  Rep.  168.  ViUiers  &  yilUers, 
s  Atk.  71.  Hoole  v.  Sales,  9  Wils.  329.  Goodtitle  on  the  demises  of  Norris 
and  others  v.  Morgan  and  David,  1  Term  Rep.  755.  Still,  though  the  trust 
or  benefit  of  the  term  is  annexed  to  the  inheritance,  the  legal  interest  of  the 
tenpi  remains  distinct  and  separate  from  it  at  law,  and  the  whole  benefit  and 
advantage  to  be  made  of  the  term  arises  from  this  separation.  For,  if  two 
persons,  or  more,  have  claims  upon  the  inheritance  under  difierent  titles,  « 
term  of  years  attendant  upon  it  is  still  so  distinct  from  it,  that,  if  any  one  of 
them  obtains  an  assignment  of  it,  then,  (unless  he  is  afiected  by  any  of  the 
circumstances  which  equity  considers  as  fraudulent),  he  will  be  entitled,  both 
at  law  and  in  equity,  to  the  estate  fiir  the  whole  continuance  of  the  term,  to 
the  utter  exclusion  of  all  the  other  daiments.  This,  if  the  term  is  of  long 
diuration,  absolutely  deprives  all  the  other  claimants  of  every  kind  of  benefit  in 
the  land.  Supposing,  therefore,  A.  purchases  an  estate,  which,  previous  to  his 
purchase,  had  been  sold,  mortgagea,  leased,  and  charged  witii  every  kind  of 
incumbrance  to  which  real  property  is  subject ;  in  this  case  A.  and  the  other 
purchasers,  and  all  the  incumbrancers  have  equal  claims  upon  the  estate. 
This  is  the  meaning  of  the  expression,  that  their  equity  is  equal.  But,  if  there 
is  a  term  of  years  subsisting  in  the  estate,  which  was  created  prior  to  the  pur** 
chases,  mortgages,  or  other  incumbrances,  and  A.  procures  an  assignment  of 
it  in  trust  for  himself,  this  gives  him  the  legal  interest  in  the  lands  during  the 
continuance  of  the  term,  absolutely  discharged  from,  and  unaffected  by,  any 
of  the  purchases,  mortgages,  and  other  incumbrances,  subsequent  to  the 
creation  of  the  term,  but  prior  to  his  pnrchase.  This  is  the  meaning  of  the 
expression  in  assignments  of  terms,  that  they  are  to  protect  the  purchaser 
from  ail  mesiie  incumbrances.  But  it  is  to  be  observed^  Uiat  ^.,  to  be  entitled 
in  equity  to  ^e  benefit  of  the  term,  most  have  all  thefWowing  requisites :  he 
i^ust  b^  a  pqscbuser  fi>r  a  valuable  coaaideretion^  his  purchase  must  in  att 

QQ  2  respects 
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reapecU  be  a  fair  purchase,  and  free  from  every  kind  of  fraud ;  and,  at  the 
time  of  hi*  purchase  he  must  have  no  notice  of  the  prior  conTeyance,  mort- 
gKgei  charge,  or  other  incunih ranee.  It  is  to  be  observed,  that  mortgagee*, 
!eB8ce«,  4c.  are  purcliasers  in  this  eerae,  to  the  amount  of  their  sereral  cnargei, 
iuterests,  or  rights.  If  any  person  of  this  description,  unaffected  bv  notice  or 
fraud,  takes  a  defective  conveyance  or  awigoment  of  the  fee,  or  of  any  estate 
carved  out  of  it,  defective  eitlier  by  reason  of  some  prior  conveyance,  or  of 
come  prior  charge  or  incumbrance ;  and  if  he  also  takes  an  aaaignment  of  s 
tern)  to  a  trustee  for  himself,  or  lo  himself,  where  he  takes  tlie  conveyance  of 
the  inheritance  to  his  trustee ;  in  each  of  these  cases,  he  is  entitled  to  the  full 
benclit  of  the  term ;  that  is,  he  may  use  the  legal  estate  of  the  term  to  defend 
lii«  poEscsiton  during  the  continuance  of  the  term,  or,  if  he  has  lost  tlie  po^ 
■ession,  to  recover  it  at  common  laiv,  in  preferense  to  nil  claimants  prior  to  his 

Eurchasc,  but  gubsecjuent  to  his  term.  All  tliiswas  laid  down  and  explained 
J  lord  Hardwi«ke,  in  the  case  of  Willoughby  and  Willoiighby  in  Cha.  Trin. 
30  Geo.  'i-  1756.  I  Term  Rej>.  763,  Upon  the  tame  principle*  was  decided 
the  case  of  Stanliope  v.  earl  Verney,  before  lord  Northington,  in  chancery, 
July  17,  1761.  Tlio  case  there  was,  that  Henry  Saj-er,  being  seised  in  fee  of 
certain  estates  subject  to  an  outstanding  term  of  years,  in  Itigby  and  Eyre, 
by  indontures  of  lease  and  release,  bearing  date  the  4th  and  gtn  days  of  June 
1731,  conveyed  thcra  to  lady  Dysart  and  her  heirs,  for  securing  the  payment 
of  i.oool.  and  intereet,  and  covenanted  lo  produce  the  deeds  respecting  the 
term  of  years.  AAcrwards  Rigby  and  ^yre  assigned  the  term  to  Cunningham 
and  Clayton  in  trnst  for  Sayer,  his  hem  and  assigns;  and  then  Sayer,  by 
indenture  dated  the  i()tli  day  of  Dec.  1733,  conveyed  the  same  eitates  to 
mrs.  Nngb  (under  whom  lord  Verney  claimed)  by  way  of  morlgage,  for  securing 
to  her  3,oool,  and  interest,  with  a  declaration  that  Cunningham  and  Clayton 
alioutd  stand  possessed  of  the  term  in  trust  for  her,  and  the  deeds  respecting 
it  were  delivered  to  her,  and  neither  the  nor  the  trustees  had  notice  of  the 


mortgage  to  lady  Dj-sart.  Lady  Dysart  brouclit  an  ejectment;  lord  Verney 
defended,  and  set  up  the  terra,  with  a  declaration  of  the  trust  of  it  in  favour 
of  mrs.  Nash,  under  wliomho  d.iimed.  Upon  thi.s  lady  Dysart  brought  lier 
bill  in  equity.  The  question  was,  which  should  be  preferred?  lady  Dysart, 
who  had  the  first  declaration  of  the  trust  of  the  term,  or  lord  Verney,  who  had 
the  subsequent  declaration  of  the  trust,  but  had  the  custody  of  the  deed. — 
Lord  NorUiington  held,  that  a  declaration  of  trust  in  favour  of  an  incumbrancer, 
was  tantamount  to  an  actual  assignment,  unless  a  subsequent  incumbrancer, 
bona  Jide,  and  without  notice,  procured  an  assignment ;  and  that  the  custody 
of  the  deeds  respecting  the  terra,  with  a  declaration  of  the  trust  of  it  in  favour 
of  a  second  incumbrancer,  was  egnivtilent  to  an  actual  assignment ;  and  there- 
fore gave  him  an  advantage  over  the  first  incumbrancer,  which  equity  would 
not  take  from  him. — The  protection  afibrded  by  terms  of  years,  against  what 
are  called  mesne  incumbrances,  makes  it  safe,  in  some  cases,  to  dispense  with 
a  search Jbr  judgments.  But  this  is  seldom  prudent;  and  never  practiced  where 
there  is  the  slightest  reason  to  apprehend  that  notice  of  them  will  be  proved, 
or  attempted  to  be  proved,  on  the  party  or  any  of  his  agents  in  the  business. 
Besides,  no  term  or  other  outstanding  estate  should  he  relied  on,  unless  proof 
can  be  obtained  easily  and  at  a  small  expense,  of  the  instruments  and  acta 
in  law,  which  must  be  proved  to  establish  the  creation  and  deduction  of  the 
term.  It  must  be  add^,  that,  since  the  case  of  the  King  v.  Smith,  Exc. 
9dMarchiSD4,  Sugden's  Lmu  of  Vendors  and  Pwrchasem,  AjypmdU,  No.\s> 
no  outstanding  estate  or  interest  can  be  considered  a  protection  against  debts 
due  to  the  crown. 

When,  in  the  acceptance  of  a  title,  an  outstanding  estate  or  interest  is  relied 
on  for  its  security,  it  should  be  ascertained  tliat  the  estate  or  interest  is  such 
as  will  enable  the  party  to  enforce  or  support  his  title  by  it,  in  ejectment. 
This  does  not  always  appear  sufficiently  attended  to.     Generally  speakiBg  it  is 
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tnie,  that,  the  possession  of  the  cestui/  que  trust  is  the  possession  of  the  trustee. 
But  it  is  equaUj  true,  that,  the  extent  and  application  of  this  rule  are  by  no 
means  settled.  Great  care,  therefore,  should  be  taken,  in  these  cases,  where 
the  outstanding  estate  is  relied  on,  as  a  protection  against  mesne  incumbrances, 
that,  the  possession  of  the  actual  terre-tenants  has  not  been  such,  as  to  deprive 
tfaejpersOns,  in  whom  the  outstanding  estate  or  interest  is  vested,  of  their  entry. 
—Great  care  also  should  be  taken  to  ascertain,  that,  the  party  seddng  the 
benefit  of  the  outstanding  estate  or  interest  is  furnished  with  satisfactory  evi- 
dence to  show,  that  it  comprises  the  property  for  the  defence  of  which  he 
wants  it. 

The  advantages  to  be  derived  from  terms  of  years,  being  so  considera[ble.  It 
is  an  object  of  great  consequence  to  ascertain,  token  it  is  safe  for  the  purchaser 
to  leave  them  in  the  trustee  in  whom  he  finds  them,  and  when  it  is  necessary  or 
prudential  to  require  them  to  be  assigned  to  a  trustee  of  his  own.<»But  it  in 
more  easy  to  say  where  it  is  unsafe,  than  to  say  where  it  is  safe,  for  him  tolie 
satisfied  without  such  an  assignment  of  it — isty  It  may  be  laid  down,  as  a 
general  rule,  that  whenever  a  term  has  been  raised  for  securing  the  payment 
of  money,  as  the  assignment  of  it  by  the  trustee  for  the  person  entitled  to 
receive,  to  a  trustee  tor  the  person  obliged  to  'pay,  the  money,  is  the  best 
possible  evidence  of  the  paj^ment  of  the  money,  it  may  be  reasonably  required 
as  such. — fidly,  In  case  a  term  of  yean  has  been  assigned  to  attend  the  inhe- 
ritance, if,  upon  a  purchase  (takmg  it  in  the  above  extensive  sense)  all  the 
deeds  (as  well  originals  as  counterparts)  by  which  the  term  was  created  or 
assignee,  are  delivered  to  the  purchase/,  and  he  is  satisfied,  that  the  trustee, 
in  wiiom  it  is  then  said  to  be  vested,  has  made  no  prior  assignment  of  it,  and 
diat  the  vendor  has  not  charged  the  estate  with  any  mtermediate  incumbrance; 
it  is  difficult  to  say  what  possible  use  can  be  made  of  the  term  against  him,  or 
what  good  can  be  answered  by  requiring  an  assignment  of  it  to  a  trustee  of  his 
own,  unless  it  be  to  satisfy  the  requisitions  of  those  to  whom  he  may  afler- 
wards  have  occasion  to  mortgage  or  sell  the  estate. — 3(//y,  But  if  any  of  the 
deeds  respecting  the  term  are  not  delivered  to  the  purchai^er,  or  if  he  is  not 
satisfied  of  the  trustee's  not  having  previously  assigned  it,  or  of  the  vendors 
liavine  made  no  intermediate  incumbrance;  it  seems  prudent  to  require  aa 
actual  assignment  of  it  to  a  trustee  for  him. — Few  general  rules,  besides  these, 
can  be  laid  down  upon  this  subject : — and  these  must  from  their  nature  be 
subject  to  an  endless  variety  of  modifications.  In  all  cases  of  this  descriptioq, 
it  is  infinitely  better  to  err  by  an  excess  of  care,  than  to  trust  any  thing  to 
hazard.  There  is  no  doubt  but  the  precautions  used  for  the  security  of  pur- 
chasers appear  sometimes  to  be  excessive,  and  satisfactory  reasons  cannot 
always  be  given  for  requiring  some  of  them  :  yet  the  more  a  person's  expe- 
rience increases,  the  more  he  feels  the  reason  and  real  utility  of  them ;  and 
the  more  he  tiill  be  convinced  that  very  few  of  the  precautions  reouired  by  the 
general  practice  of  the  profession  are  without  their  use,  or  can  oe  safely  dis- 
pensed with. — On  the  protections  afforded  to  purchasers  by  terms  for  years 
and  other  outstanding  estates,  see  i6th  chapter  of  mr.  Sugden's  Treatise  of 
the  Law  of  Vendors  and  Purchasers. 

XVI.  It  is  to  be  observed,  that,  in  most  cases,  particularly  those,  which 
relate  to  real  property,  courts  of  equity  have  generally  endeavoured,  that  their 
decisions  should  bear  the  strictest  possible  analogy  to  the  decisions  of  courts 
of  Into,  in  cases  of  a  similar  or  corresponding  impression.  All  the  canons  of 
law  respecting  the  descent  or  inheritance  of  legal  estates  in  lands,  have  been 
applied  to  trust  or  equitable  estates.  Some  of  these,  as  the  exclusion  of  the 
half  blood,  of  the  ascending  line,  of  the  paternal  line  from  the  maternal  inhe- 
ritance, and  the  maternal  line  from  the  paternal  inheritance,  are,  evidently, 
of  feudal  extraction,  and  are  generally  supposed  to  be  contrary  to  reason  and 
i^quity :  yet  they  have  been  admitted,  without  any  limitation^  into  the  equitable 
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code  of  England.  There  u  the  same  diviuon  in  equity,  as  there  is  at  lew,  of 
CcUtn  of  Ireehuld  and  inheritiuice,  of  estates  or  freetiold  only,  and  of  eftalei 
IcM  Ihaij  frifliold ;  of  ettalos  in  poBsestion,  remainder  or  revcnion,  and  of 
C9tatc<  Mveral  aad  cjitatcfi  undivided.  It  has  been  observed  before,  that  every 
specie*  of  property  in  In  substance  equally  capable  of  being  settled  in  the  way 
of  entail ;  and  thai,  the  utmost  term  aUou-ed  for  the  susiieiue  either  of  real 
or  personal  property  from  vesting  ab«ohttely,  !s  that  of  a  life  or  liree  in  beiog. 
»aa  twenty  •one  years  afl^r,  and  perhaps  m  the  cace  of  a  poethumoos  chUd  ■ 
few  months  more.  The  aoalogy  between  law  and  equity,  is,  in  this  iostaaca 
complete.  It  may  be  laiil  down,  without  any  qualification,  that,  no  never 
approach  to  a  perpetuity,  can  be  made  through  the  medium  of  a  trutt,  or  wilt 
be  supported  by  a  court  of  equitv.  than  c^a  be  made  by  legal  convejances  of 
le^al  estates  or  interests,  or  will  be  admitted  in  a  court  of  law. — In  ihcM 
leading  rules,  we  &ad  the  analogy  hulds.  In  somi;  instances,  it  fails.  Curtow 
hai  been  admitted, — Dower,  though  a  wore  favoured  clitim,  has  be«n  refttsei 
in  e({^uitable  eiitaies.  An  equitable  entatc  h,  b^  its  aature,  incapable  of  livery 
of  scuio,  and  of  every'  fomk  of  coav^'iuice  which  operateg  by  tlie  Matutea  m 
usefl>  In  the  transfer,  therefore,  of  equitable  estates,  these  forms  of  COQ- 
f  eyanco  have  been  dispensed  with,  and  a  were  declaration  of  truet  ia  fkvoor 
of  another,  hait  been  held  sufficient  to  trmWer  to  him  the  equitable  See. — Oa 
the  other  hand,  trust  estates,  arc,  by  tbeir  nature,  equally  incapable  a(  iha 
process  of  fines  or  recoveries.  Yet  fines  are  levied  and  recoveries  are  suBend 
of  them ;  and  tines  and  recoveries  are  as  necessary  to  bar  entails  of  equitAUft 
estates,  a*  they  are  to  bar  entails  of  legal  estates.  In  the  ca«e  of  a  fena 
inbcretrix,  law  and  equity  agree  in  vesting  the  fee  in  the  husband  in  her  right, 
during  their  joint  livoi,  and  subject  la  that,  in  preserving  it  lo  tlie  wife  -.  where 
the  feme  is  posiewed  of  personal  property,  tlie  law,  speaking  generally,  resli 
it  absolutely  in  the  husband,  or,  at  least,  gives  him  tlie  power  of  acqutrti^  the 
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^  absolute  property  of  it.  Courts  of  eouity  have,  in  many  cases,  abn^ed  ilia 
right  of  die  husband  to  [he  personal  property  of  the  wife,  and  qiudSed  hii 
power  over  it. — In  fixing  the  term  for  tlie  redemption  Oi  mortgages,  aod  in 
many  other  casts,  an  analogy  to  the  li-nn  for  bringing  ujtttincnts,  has  fre- 
ouently  itiduL'nCL'd  die  ilecisiung  of  the  courts;  in  other  cau'%  an  analogy  to 
tJie  temi  for  bringing  ejectments,  or  the  terms  for  bringing  other  writs,  has  not 
been  attended  to  ;  and  in  gome  instances,  the  courts  have  not  considered  tbem- 
aelvesbound,  even  by  the  statutes  of  limitation.  Smith  v.  Clay,  Ambl.  645.  3  Bra 
Cha.  Rep. 639.  note — But  the  cases,  where  the  analogy  fails,  are  not  numerotisi 
and  there  scarcely  is  a  rule  of  law  or  equity,  of  a  more  antient  origin,  or  whidi 
admits  of  fewer  exceptions,  than  the  rule,  that  equity  followeth  the  law. 

XVII,  In  one  instance,  however,  and  that  of  a  remarkable  nature,  tbii 
apalogy  has  been  altogether  abandoned.  In  the  English  law  of  tenure,  it  is  a 
fundamental  rule,  and  a  ride  which  admits  of  no  exception,  that  the  freehold 
shall  never  be  in  abeyance.  In  all  the  innovations,  introduced  into  the  law  of 
real  property  by  the  statute  of  uses,  this  rule  has  been  retained:  so  that,  at 
this  day,  it  still  is  an  invariable  rule,  that,  under  every  legal  modificatioo  of 
landed  property,  an  actual  legal  estate  of  freehold  must  subsist  in  some  person. 
By  the  introduction  of  trust*  of  accumulation,  this  rule,  in  respect  to  trust  or 
equitable  estates,  has  been  wholly  rejected.  When  such  a  trust  came  first 
under  the  consideration  of  courts  of  equity,  it  might  perhaps  have  been  thought 
to  deserve  consideration,  whether,  both  in  theory  and  practice,  it  would  not 
be  advisable  to  ajinly  this  rule  to  equitable  estates;  and,  on  ih'is  grouod,  lo 
consider  it  euential  to  a  modification  of  equitable  property,  that  there  should 
always  be  some  person  actually  entitled,  either  durmg  his  own  life,  or  the  life 
of  another,  or  tor  a  larger  estate,  to  the  rents  and  income,  or  enjoyment  o£ 
the  estate,  for  his  own  benefit.  A  contrary  rule  was  admitted  into  the  eqiuN 
abJe  po^e;  ^d,  tfi  99iuequeQ(.e  $f  jt,  the  oo^^^  held,  that,  durii^  the  t^n, 

whicl) 
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J^VT  if  after  the  yeare  and  day, the  plaintife  will  sue  a  scire  facias,  to 
know  if  the  defendant  can  say  any  thing  why  the  plaintife  should  not 
have  execution  (Mes  si  apres  I'aa  et  jour  le  plaintife  voit  suer  un  scire 
faciaSf  *  a  sacher  si  le  defendant  poit  rien  dire  pur  que  le  plaintife 
n^av^a  execution),  then  it  seem^h  that  such  release  of  all  actions  shall  be 
a  good  plea  in  barre.  But  to  some  seemes  the  contrary y  in  as  much  as  the 
writ  of  scire  facias  is  a  writ  of  execution,  and  is  to  have  execution,  ifc. 
But  yet  in  as  much  as  upon  the  same  writ  the  defendant  may  plead  divers 
matters  after  judgement  given  to  oust  him  of  execution,  as  outlawry,  S^c. 
and  divers  other  matters,  this  may  bee  well  said  an  action  (Mes  uncore 
entant  que  sur  mesme  le  briefe  le  defendant  poit  pleader  divers  matters 
puis  le  judgement  rendue  de  luy  ouster  d 'execution,  come  uUagary, 
f  &c.  et  divers  auters  matters,  %  ceo  bien  poit  estre  dit  action),  65c, 

^  QCIRE  facias**    This  is  a judiciall writ,  and  properly  lyeth 
after  the  yeare  and  day  after  judgement  given ;  and  is  so 
called,  because  the  words  of  the  wnt  to  the  sherife  bee,  qubd 

scire  facias  prcpfaf  T.  (being  the  defendant)  quod  sit  coram^  Sfc.  (Cro.  Car.  a-fo, 

o^ensurus  si  quid  pro  se  haheat  aut  diceresciat,  quare,  S^c.    So  as  ^55-  3^^) 
by  tb^  writ  it  apj^reth,  that  the  defendant  is  to  be  Warned  to 
plead  lUiy  matter  in  barre  of  execution ;  and  therefore  albeit  it 
oe  a  judiciall  writ,  yet  because  the  defendant  may  thereupon 

pleade»  this  scire  facias  is  accounted  in  law  to  bee  in  nature  or  an  |-^^  19  h.  6. 3. 

action ;  and  therefore  [|n]  a  release  of  all  actions  is  a  good  barre  iB  R  4. 7. 

of  the  same,  and  likewise  a  release  of  executions  is  a  (8  ^p-  15s) 

P9lt1  ?^  hsitre  in  a  scire  facias.    This  writ  was  qcJ'  given  in  ^2*^  ?***  ^J 

^   J  Biis  case  by  the  statute  of  W.  3,  fi>r  at  the  common  law  w.*^.  ^J  ^' 

if  the  plaintife  had  surceased  to  sue  execution  by  feri  s  £.  3. 3*97, 

facidSy  Ot  kfoarifdcias,  a  yeare  and  a  day,  hee  had  been  driven  to  398.    18  £.  3. 

his  new  originatl.  33-  .L»b.3'foi. 

**  IS,  sir  Wiluam 

Herbert's  esse.    Ileta,  li.  a,  cop.  IB. 

*'Thu 

*  a  Moher  si  le  d^fkidant  poit  rien        f  ^c.  not  in  L.  and  M.  or  Roh. 
^re  pur  que  le  plaintife  n  avera, —        \  et  pur  added  in  L.  and  itf.  and 
d'avet,  L,  and  M^  and  Roh,  Roh, 


^  I    I  I  »  I  i,,i 


which  the  law  allows  for  the  estate  to  be  suspended  ttbth  vesting  absolutely, 
in  soihe  person,  a  dry  accumulation  might  be  Carried  on,  either  for  the  benefit 
of  the  person,  in  whbm  the  estate  is  to  vest  at  the  expiration  of  the  term  of 
suspense,  or  for  the  bent^ftt  of  some  p^rsoif,  answering^  at  that  time,  a  parti- 
cular description.  The  disoussions  on  the  will  of  the  late  mr.  Thellusson 
showed  the  mconvenience  of  the  rule,  and  the  enormous  lengths  to  which  it 
might  be  carried.  They  gave  rise  to  the  39  and  40  of  his  present  majesty, 
**  for  restraining  all  trusts  and  directions  in  deeds  or  wills,  whereby  the  profits 
^  or  produce  of  real  or  personal  estate  shall  be  accumulated,  and  the  bene- 
^*  ficial  enjoyment  of  it  protracted  beyond  the  time  therein  limited."  See 
Mr.  Fearnes  Essay  on  Contingent  Remainders,  p.  434,  note  a;  j>.  537,  n.  1^— 
[Note  249.] 

a  G4 


Sect.  507-  ^ 

DV  T  wkat  a  a*B  rttvaenti  tktl  ar  oEaugef,  aad  it  k  agrttd  itfacew 
^^  tiem  that  tie  pimmife  ikall  ■at  mt  txecmtitm  (tt  est  aeoorfe  ^tutatu 
rax  tfoe  ie  pUiotife  foe  »aas  czecutroo),  (Aot  if  kioRfi  tiat  dk 
pimiatife  taake  a  reUate  to  lum  of  alt  Howwr  ofeaxxtivmt  ^ 

ax.  ytiOiatbte  tAtr  vocdi  vfeidi  w3  idbMe  an  «ug» 
Ika  wilboca  cz|itcaK  nrdf  of  ■  nkve  flf  exKatioB. 
I9H.S.4-  At  if  a  BU  releue  iIImim,  Ae  csecvliaa  k  mmj  far  M 

««U  a    Km-    Bm  CM  li*«c  exMUkn  whhmt  pn^s  and  loit,  tat  dw  !■<( 

Anhaa'i  rue  "'^  '''*  execotioD,  becauK  ia  the  Idng'i  cate  tbr  judge*  on^  to 
Ty.B™>k-,ii:.  a^ard  eitoutioti  'j  cfwiij  trlUiout  mt  suite;  bi;:  i  release  of 
RAatn,«7.       execution*  dotb  barre  the  king  b  Uut  ca*e.     And  *o  aa*e  a 

diversity  between  a  releaae  of  all  action*,  and  a  release  of  aS 

•uit«s. 
96  H.  6.  III.  So  if  the  body  of  a  man  be  taken  in  execation,  and  the  plaiatife 

Eiccatkn  7.         releaaeth  all  actions,  yet  shall  he  remaine  in  execution  ;  but  if  be 

release  all  debt*  or  doties,  be  i*  to  be  dischai^ed  of  the  exectnion, 

became  the  debt  or  duty  it  selfe  i*  dischareed. 
ao  Ah.  p.  7.  Id  the  same  manner  if  executicm  be  suea  upon  a  rect^nixance 

<^B^i3^^)  by  eiegit,  and  the  coniuee  by  deed  make  a  deteasance,  that  if  Ifa* 
(ioEep,47-)      coniuor  doth  fuch  an  act,  that  then  the  recognizance  dull  be 

Toide ;  b^  this  the  execution  it  discharged. 
9A  H,  6.  tiii  60  it  ts  if  judgement  be  given  in  an  action  of  debt,  and  the 

"P"'  body  of  tbe  defendant  ii  taken  in  execution  by  a  capita  ad  talis/k- 

ciewdum,  and  after  the  plainttfe  releaacth  the  judgement,  by  this 

tbe  body  ghall  be  discharged  of  the  execution. 

If  the  plaintife  afler  judgement  release  all  demands,  the  exe- 
cution u  discharged,  as  shall  appeare  by  that  which  next  here* 

after  shall  be  said, 
so  H.  6.  S.  If  ./J.  be  accountable  to  B.  and  B.  releaseth  him  all  his  duties, 

[wrPntor.  ^jjjg  j^  ^^  barre  in  an  action  of  account,  for  duties  extend  to 

thingi 

t  ne  iuera  execution— serroit  outte        %  ifc.  added  io  L.  and  M, 
4'lCtioOj  L.  and  M.  and  Roh, 


L.3.  C.  8.  Sect.  508.      Of  Releases.  :         [291.  a.  29lyb. 

tfaiags  certaine,  and  what  shall  fidl  out  upon  the  account  is 
incertaine ;  and  albeit  the  Latine  word  is  debitay  yet  duties  doe 
extend  to  all  things  due  that  are  certaine,  and  therefinre  dis- 
chargeth  judgements  in  personall  actions,  and  executions  also. 


rspq 


^  Sect.  508. 

L  b-  J 


jJ  LSOy  if  a  man  release  to  another  aU  maner  of  demands,  this  h  the 
best  release  to  him  to  whom  the  release  is  made,  that  he  can  have,  and 
shall  enure  most  to  his  advantage  (si  home  relessa  a  un  auter  touts  man- 
ners *  de  deniands,  ceo  est  le  plus  melior  release  fa  luy  a  que  1e  releeue 
est  fait,  j:  ()ue  il  poet  aver,  et  plus  urera  a  son  avautage)..  For  by  such 
release  of  all  manner  qf  demands  (per  tiel  release  de  touts  manners  §de 
demands),  all  maner  of  actions  reals,  personals,  and  actions  of  appeaUt 
are  taken  away  and  extinct,  and  all  manner  of  executions  are  taken  away 
and  extinct*  *  '   ,  : 

» 

"    JLL  vianner  of  demands."  (5Re]».6ff.«.)i 

"  Demandy**  Demandwny  is  a  word  of  art,  and  in  the  under-  C^***-  *4»-) 
standing  of  the  common  law  is  of  so  large  an  extent,  as  no  other 

one  word  in  the  law  is,  unlesse  it  be  clameum,  whereof  Littleton  Lit.  Sect  445. 

maketh  mention,  Sect,  445.     And  here  is  to  be  observed,  that  Bract.  U.  1.  cap. 

there  bee  two  kinde  of  demands  or  claimes,  viz.  a  demand  or  g^*jj.,^**  ^**™' 

claime  in  deed,  and  a  demand  or  claime  in  law :  or  an  expresse,  _^^  ^^    ' 

and  an  implied  demand  or  claime.     Littleton  hereputteth  exam*  (S  Rep.  Alt-, 
pies  of  both :  and  first  he  speaketh  of  reall  actions,  wherein  hee .  ham'i  caic, 

that  bringeth  his  action  maketh  his  demand,  and  therefore  hee  ^'*  ^^'0 
is  properly  called  a  demaadant;  and  hee  that  defendeth  is  called 
tenant,  because  hee  is  tenant  of  the  freehold  of  the  land. 

Of  demands  implied,  or  in  law,  Littleton  putteth  examples:  (3 Ceo. 487.) 

First,  of  all  actions  personals:  secondly,  ofappeales:  for  in  both  3d  H.  8.  tit. 

those  cases  he  that  bringeth  the  suit  is  called  plaintife,  and  not  B«leas.Br.9. 
demandant^  and  he  that  defendeUi  is  called  defendant.  Thirdly,       ii'e^  4. 

of  executions.     Fourthly,  of  title  or  right  of  entry,  eyther  by  qq  Am.  PI.'  5. 

force  of  a  condition,  or  by  any  former  right,  which  meerely  is  a  40  £.  3.  aa. 

demand  or  claime  in  law ;  but  otherwise  it  is  in  the  king's  case.  49  £•  3-^-  ^* 
Fifthly,  of  a  rent  service,  rent  chari 


•ffe,  common  of  pasture,  Ac.  ^  ^  ^  ^' 
laimes  in  law  ( 1 ).    All  which  J^  j^*  f  ^^ 


which  also  are  meere  demands  or  cl^....^  ...  .^^  ^.;.     ««..  ^.»w.  j» 

Avow.  89.    Ub.  8,  fo.  153.     £d.  Altham'i  caje.    Lit  170.  Sect.  748.    Djer  5.  El.  217. 
(Yelv.  214.)    (Oro.Jac  170, 171.)     (ioRep.5l.b.) 

Littleton 

*  de  not  in  L.  and  M,  or  Roh,  j:  que  il,  not  in  L,  and  M.  or  Roh, " 

f  a  luy — que    celuy,   L.  and    M.     ^  de  not  in  L.  and  M.  or  Roh, 
and  Roh, 


(1)  Nota  the  diversity.  If  A.  releases  to  B.  all  his  demands  generally ,  or  all 
his  demands  out  of  the  manor  of  ID,  there^  rent  and  common  is  released,  whether 
present  or  future :  but  if  he  releases  to  B-  all  demands  U)hich  he  has  upon  him, 
there,  no  rent  or  common  ^  present  or  future,  is  rdeasedy  quia  release  est  tantum 
personel.  Trin,  5  Ja.  Hancock  v.  Field,—  Adjudged  contra,  that  a  rdease  qf 
all  demands  is  not  a  jbar  to  a  covenant  before  brwck; — but  it  is  agreed,  that  it 

bars 


I 


291.b.293.a.]     Of  Releases.    L.3.C.8.  Sect.509,510. 

LittUton  here,  and  in  tho  two  next  Soctioni  fnUovritig,  puuetb 
bat  for  examples  ;  for  by  the  release  of  all  demands,  other  tfatngi 
bIm  be  rdcaocd,  as  reota  seek,  all  mixt  actions,  a  warraoty  wfaleh 
u  a  covenant  reall,  and  all  other  covenants  real!  and  peraonalti 
estovers,  all  manner  of  commons  and  profit*  apprendcr,  condi* 
tionG  before  they  be  broken  or  performed,  or  aAer,  aanuities, 
recogniiaaces,  statutes  merchoDt  or  of  the  staple,  oblrgationi, 
contracts,  &c.  are  released  and  discharged  ( 3  ). 

.10  Btp.  47.) 

?.!*'.»)  Seel.  509. 

(3  Lc..  474  ) 

^NU  if  a  nuin  hath  tilU  of  tutry  into  any  limdf  or  traemcnls,  6y  nurh 
a  reltate  hh  title  u  taken  uwatf. 
II  Sell  i]ua;rc  dc  liiicj/orFilz-Janies  chirft  jiatiee of  Engiunil  holdeth  the 
contrary,  becnuK  an  enlrie  caiinot  bee  property  laUl  n  demand,  P.  19  H.S. 

j(H.B.tit.  "(j^  'TITLE."     Her*  title   is  taken  in  the  largest  FOOQ"! 

Cbl^jW  «™*''  i'x^uding  "gilt  1^'                                  L  'a.'j 
Ub.  S,  li>.  IS3. 

Ed.Alibam'»  *  "  Scd  aua;re,  &c."     This  ii  an  addition,  and  nopartof/^f- 

cua.  tktim,  and  tbe  opinion  h«re  cited  clecrely  against  law. 


Sect.  510. 


i 


y^N  D  if  a  man  lutth  a  rent  Urvice  or  rent  charge,  or  common  of , 

tnre,  itc.  tnf  ntek  a  releate  of  alt  manner  nf  demands  made  to  the 
tenanii  of  the  land  out  of  which  the  »ern(e  or  the  rent  is  liming,  or  in 
tchieh  the  common  i.<  (per  lie!  release-  dr  touts  in.Tiiiicrs  de  tlemaunds  ffiit 
ai  tenauiits  tie  \n  teirc  doiU  lc  service  ou  le  rt'iil  eii  issuant,  ou  en  f  que 
le  commoa  est),  the  service,  the  rent,  and  the  common,  is  taken  away  and 
extinct,  Stc. 

TluB  upon  that  irhich  hath  been  said,  needeth  no  further  explication. 

Sect. 


fl  Tlii^  paragraph  o 
)r  Roh. 


bart  toarrantififor  that  lies  properly  on  damand,  because  he  may  have  warrantia 
chortee.  So  auo  reservation  of  rent,  by  indenture,  ts  a  covenant  in  law,  viz. 
eo»enant  real)  for  il  runs  with  the  land,  and  doet  not  lie,  after  a  duration,  but 
against  the  tenant  of  the  land :  andit  is  agreed  that  by  a  retease  of  all  demands 
a  covenant  real  is  rdeased;  for  the  rent  itself,  upon  -(chich  tbe  covenant  in 
law  rites,  is  released.  So  14  H.  8,  9.  But  hoiuever  the  law  may  be  of 
cooenants  real,  it  seems  to  be  contrary  of  covenants  personal  ;—^nd  so  there  m 
good  d^erence.  Sed  forsan,  these  passages  are  not  to  be  understood  of  covenants 
Aftftre  the  breath,  though  covenants  before  the  breach  are  expressive.  Ld,  Nott. 
MSS.-4Note  250.] 

(3)  But  a  release  of  all  demandsiloes  not  discharge  rent  before  it  is  due, 
if  It  be  a  rent  incident  to  the  reTersion  ;  for  the  rent  at  the  time  was  not  only 
not  due,  but  thi  consideration,  viz.  the  future  enjoyment  of  the  landf,  for 
Miicb  the  rent  was  to  be  given,  ivae  not  executed.  1  Sid.  141.  1  Lev.  rjg. 
3  Lev.  374.    Note  to  the  lath  edition.— [Note  351.] 


Ii.S.  C.S.  Sect5U-lS.     OfRelfeBJi^     [29S.a.  392;b. 


Sect.  51i. 

ALSOy  if  a  man  rdeaseth  to  another  all  manner  of  quarreb,  or  all 
controversies  or  debates  betweene  them,  ^c,  quaere,  to  what  matter 
and  to  what  effect  mch  zvords  shall  extend  themselves,  Sfc. 

"  Q  ^^  ^^^^  '^'"  QMereUiy  ei  querendo.    This  properly  con-  40  E.  3. 47.  k 

^  cemeth  personall  actionsy  or  mixtt  at  the  highest  t  for  the  ^"^j^"** 

plaintife  in  them  is  called  guerens,  and  in  most  of  the  writi  it  is  f^  &,  Dier&T 

said,  queritur.    And  yet  if  a  man  release  all  quarrels  (a  man's  deed  9  R.  4. 44. 

being  taken  most  strongly  against  himself)  it  is  as  beneficial!  as  C9Bep.5^) 
all  actions;  for  by  it  all  actions,  reall  and  personall,  are  released. 

And  by  the  release  of  all  quarrels,  aU  causes  of  actions  are  re-  99116.  q. ' 
leased  thereby,  albeit  no  action  be  then  depending  for  the  same. 

**  Quarrels  J*    Controversies  and  debates  are  sunonma^  and  of  lib.  0,  fbF.  1^* 
one  si^ifiqation.    Litis  nomen  omnem  actionem  significat.  site  in  AltUin's  taie. 
rem,  srce  in  personam  sit.     If  a  man  teletuse  ontnes  MqUadS,  it  is  VS'i'  ^*V 
as  large  as  omnes  actiones;  fbr  onmis  acHo  est  hquda,  and  It  '^•^•"'  »3-i'h 
extendeth  as  well  to  actions  in  courts  of  reeord,  as  oase  eoUrts ; 
fbr  the  writ  of  error  saitb,  in  recordo  et.processu,  SfC,  lo^udu  qud! 
Jiiit  inter,  Sfc,    And  so  the  writ  of  fkUe  Judgement  saitb,  tecor' 
dari  facias  loquelam,  where  the  judgement  was   giten  in  the 
County  court.     Omnes  exactiones  seeme  to  be  large  t^ol^;  fof  ^^E^Jj'^g 
txactio  derivatur  ab  exigendo,  and  exigere  tignlfieth  to  enquire  Of  ,3  j^\^  iMw- 
demand^  11089. 

Sect  612. 

jJLSO,  if  a  man  by  his  deede  bee  bound  to  another  in  a  cettait^ 
summe  of  money,  to  pay  at  the  feast  of  Saint  Michael  next  eiuuingf^ 
if  the  obligee  before  the  said  feast  release  to  the  obligor  all  actitms,  he 
shall  be  barred  of  the  duetyfor  ever,  and  yet  hee  could  not  have  an  Action 
at  the  time  of  the  release  made* 

"   T>E LEASE  to  the  obligor  aU  acticnSfSfc"    The  a)yer$07.«. 

[292TI  reason  cCj-  of  this  case  is,  for  that  the  debt  is  a  9^jj^l^\^^ 

^   J  thing  consisting  meerely  in  action ;  and  therefore  albeit  ^* ^  \     ^*^ 
no  action  lyeth  for  the  debt»  because  it  is  delfitum  in  n  h.  4.  41*40. 
prasentiy  quamvis  sit  solvendum  infuturo,  yel  because  the  right  (9  Rep-  37*  3^- 
of  action  18  in  him,  the  release  of  all  actions  b  a  discharge  of  the  ^  ^^  39^-) 
debt  it  selfe.    [0]  And  so  may  an  executor  befere  probate  release  [0]  Trln.  9  Ja. 
an  action ;  and  yet  before  probate  he  can  have  no  action,  because  »*»  ^lUt^f^^' 
the  right  of  the  action  is  in  him,  and  so  it  was  adjudged.     And  &^^ot^^" 
some  say,  that  an  ordinary  may  release  an  action,  and  yet  he  can  is  h.  a  9f.  k. 
have  none.    But  if  a  man  by  deed  doth  corenatnt  to  build  an  pi.  Cott,  vrf^ 

bouse  or  make  an  estate,  and  before  the  covenant  broken,  the  *7^*  tel^^et- 

hivkt'tCMB  ptr 
Weston.  5  Efiz.  Ditf  S17.  Altham's  ewe,  ubi  wpra.  (10  Rep.  51^ b.)  1  Eep.  1|4.  br 
2  Cro.  222.  57 1 .     Sid  85.      Hob.  2 1 6.>" 

oovenantee 
"*  Sfc.  added  in  L.  and  M.  and  Roh. 


lb.  393.a.]       Of  Releases.     L.  3.  C/S.  Sect.  513^1^ 

CoraiBntee  releueth  to  hitn  all  sctiooa,  wits,  and  quarreb,  tUl 
dotli  not  diacbarge  iHe  coreoant  il  wife,  becaiue  st  the  time  of 
tlie  rvU-aae,  ailuijiat  dtHlitm,  tiicre  wu  no  debt,  or  duty,  or  caute 
of  action  in  b«ing.  But  in  that  ca«e  a  releMc  of  all  coveaants  » 
s  good  discharge  of  the  coTcnaat  I>efure  il  be  broken. 


Sect.  513.  "^ 

"iUT  if  a  vian  leflflk  land  lo  anothrr  for  a  i/earr,  to  ^eeld  to  htm  at 
Ike  Jcatt  nf  S.  Mif-h.  ncrt  intuing  40».  atui  njienrards  before  tie 
tameftoft  het  releanlh  to  the  Icstee  all  actiom,  yet  uj'Ur  tht  nmtf featt  kee 
skall  hate  an  action  of  deht  for  tht  non  payment  of  the  40  5,  ttotteilh- 
Handing  the  laid  refetue.  Stude  caiisani  tliversitatis  belvaetie  tket 
tiro  cattt. 

9H.7,ft  i        ■'    r>EL£ASETH  oBnctions.'     This  release  shall  not  baire 
(fi  Hcii.  153.)  the  lessor  of  his  rent,  because  it  was  neither  debitiun  nor 

4i  K.  3.  B.  tolvtrtdnm  at  the  time  of  the  release  made ;  for  if  the  land  be 

"'h. "  a"  evicted  from  the  lessee  before  the  rent  become  due,  the  rent  k 
J^  ^'  "*'  Kvoyded ;  for  it  is  to  be  paid  out  of  the  profits  of  the  land,  and  it 
il  ■  thing  not  mecrely  in  action,  because  it  may  be  granted  o«er. 
^"-  *7-  ^  But  the  Ic«or  btfore  the  day  may  acquite  or  release  the  rent. 
F  N  R  111  ■-  ^"^  '^  *  "*''"  ^^  bound  in  a  bond  or  by  contract  to  another  to 
Cro.  Ju.  5115.)  P*J^  "  hundred  pounds  at  five  stveral  daies,  he  shall  not  have  an 
30  E.  3.  IS-  b-  action  of  debt  before  the  last  day  be  past  1  and  so  note  a  diver. 
47  E.  3.  t4-  sity  bctweene  duties  which  touch  ^he  realty,  and  the  meere  per^ 
'oiSn* «"'  """''ty-  S"'  '^  8  ras"  ^^  bound  in  a  recognizance  to  pay  a 
16  E.  9  lb' 138  hundred  pound  at  five  sevcrall  dsyes,  presently  afier  the  first  oay 
tB£.  3.  Scire  of  payment  he  aball  have  execution  upon  the  recognizance  for 
be.4.  P.N.B.  that  suDime,  and  shall  not  tarry  till  the  last  bee  past,  for  that  it 
567.  9E.3.7.  is  in  the  naluroofseveralljuilgeniL-nts.  And  so  noti- a  divtr^itv 
(5  R«p  .8.>       between  a  debt  due  by  recoenizance,  ai.d  u  .lelii  due  hv  bond  or 

6  Sav.  ActiuQ  *»■■■>.*'  ,-    -      t        ^ 

•or  le  cue.  contract.     And  so  it  i«  of  a  covenant  or  promise,  atter  the  drst 

Br.  loS.  default  an  action  of  covenant,  or  an  action  upon  the  case  doth 

slfar.DieTiis.  He,  for  they  are  leverall  in  their  nature.     Lastly,  note  a  diversity 

Ijl^  4.  foL  M-     between  debts  and  covenants,  or  promises, 

U.  5.  fo^!  b.         ^^  ■  ™*"  ^^^  *°  aimuity  for  terme  of  yeareg,  or  for  life,  or  in 

Furde'i  caM,       fee,  and  he  before  it  be  behind  doth  release  all  actions,  this  shall 

39H.  6.  aS.  b.     not  release  the  annuity,  for  it  is  nut  mcerely  in  action,  because  it 

a  E.  4-  4fi-         may  be  eranted  over. 

a  H.  4.  "3-  '        * 

la  R.  a.  ReleoK  99.       See  Mo.  13.     Bend.  57.      Cto.  Elii.  B07.      Cm.  Oir.  341. 

Cm.  El.  iifl.     a  L(o.  107,     a  Cro.  504.     C™.  El.  776.     4  Rep-  94      li"-  R^p. 

61.S.C.     aSuuid.337.     3Mod.i53.     5.C.Stlk.6s.) 


tO-  Sect.  514. 


ra 


ydLSO,  nhere  a  man  will  tut  a  aril  of  right,  it  bekoveth  that  he 
counteih  of  the  imin  ofhimtelfe,  or  of  his  ancestors,  arid  also  that  the 
WMiR  mat  in  the  same  kii^s  time,  as  hevleadeth  in  his  pita.  For  this  is 
an  ancient  law  used,  as  appeareth  by  the  report  of  a  plea  in  the  eire  of 
Nottingham,  •  tit.  Droit  in  Fitzheroert,  cap.  26,  in  this  forme  following. 

Johu 

*  tit.  Droit  in  Fitzherbcrt,  cap.  s6,  not  in  L.  and  M.  or  Roh, 
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John  Barre  brought  hU  writ  of  right  against  Reynold  of  Assiugton^  atid 
demanded  certaine  lands,  8^c.  f  where  the  raise  isjoyned  tn  banke,  and  the 
originall  and  the  processe  were  sent  before  the  justices  errants,  where  the 
parties  came,  and  the  %  twelve  knights  were  swome  without  challenge  of 
the  parties,  to  be  allowed,  because  that  choice  was  made  by  assent  of  the 
parties,  with  the  foure  knishts,  and  the  oath  was  this :  That  I  shall  say 
the  truth,  S^c,  whether  R.  of  A.  hath  more  meere  ri^ht  to  hold  the  tenements 
which  John  Barre  demandeth  against  him  by  his  writ  of  right,  or  John 
to  have  them,  as  he  demandeth,  and  for  notning  to  let  to  say  the  truth 
(et  pur  rien  dirra  que  le  verity  ||ne  dirra),  so  hdpe  mee  God,  S^c.  without 
saying  to  their  knowledge.  And  the  like  oath  shall  bee  made  in  an  attaint, 
and  tn  battaile,  and  in  wager  of  law  (Et  tiel  serement  serra  fait  en 
attaint,  et  en  battaile,  et  §en  ley  gager), /or  these  doe  bring  every  thing 
to  an  end.  But  John  Barre  counted  of  the  seisin  of  one  Ralte  his  ancestor 
in  the  time  of  king  Henry,  and  Reynold  upon  the  misejoyned  tendred 
halfe  a  markefor  the  time,  Sfc.  And  hereupon  Herle,  justice,  said  to  the 
grand  assise  after  that  they  were  charged  upon  the  meere  right,  You  good 
men,  Reynold  gave  halfe  a  marke  to  the  king  for  the  time,  to  the  intent 
that  if  you  fna  that  the  ancestor  of  John  was  not  seised  in  the  time  that 
the  demandant  hath  pleaded,  you  shall  enquire  no  further  upon  the  right 
(Vous  gentes,  Reynold  donast  demy  marke  al  roy  pur  le  temps,  f  al 
entent  que  si  ^vous  troves  que  Tauncester  **  John  ne  fuit  pas  seisie  en 
le  temps  que  le  demaundant  ad  count,  44  vous  n'enquires  plus  avant 
del  droit);  and  for  this,  you  shal  tell  us,  whether  the  ancestor  of  John 
(Ralfe  by  name)  were  seised  in  king  Henries  time,  as  he  hath  pleaded,  or 
not.  And  ifyoufnd  that  he  was  not  seised  in  this  time,  you  shall  enquire 
no  more;  and  if  you  find  that  he  was  seised,  then  you  shall  enquire  further 
of  the  VDrit  (donques  enquires  ouster  del  ttbriefe).  And  after  the  grand 
msise  came  in  with  their  verdict,  and  said,  that  Ralfe  was  not  seised  {qne 
Rafe  §§ne  fuit  pas  seisie)  in  the  time  of  king  Henry,  whereby  it  was 
awarded  that  Reynold  should  hold  the  tenements  demanded  against  him, 
to  him  and  his  heires  quite  of  John  Barre  and  his  heires  to  the  remnant. 
And  J  ohn  in  mercy  (A),  S^c.  And  the  reason  why  I  have  shewed  to  thee,  my 
son,  this  plea,  is,  to  prove  the  matter  precedent  which  is  said  in  a  writ  of 
right ;  for  it  seemeth  by  this  plea,  that  tf  Reynold  had  not  tendered  the 
halfe  marke  to  enquire  of  the  time,  S^c.  then  trie  grand  assise  ought  to  be 
charged  onely  to  enquire  of  the  meere  right,  and  not  of  the  possession,  S^c. 
II II  And  so  alwayes  iti  a  writ  of  right,  if  the  possession  whereof  the  demandant 
counteth  bee  in  the  king's  time,  as  hee  hath  pleaded,  then  the  charge  of 
the  grand  assise  shall  be  only  upon  the  meere  right,  although  that  the  poS" 
session  were  against  the  law,  as  it  is  said  before  in  this  chapter,  S^c. 

(A)  Part  of  the***  *  judgment  in  thu  ease  wot,  that  the  demandant  should  be  tn  mercy, 
5fr.  t.  e.  that  he  shmdd  be  at  the  kmg't  mercy,  with  regard  to  the  j)eeufnary  fine  to  be  tm- 
posed  on  him  eu  a  punishment  for  his  having  made  afaUe  or  groundless  camplaxnt.  By  the 
old  law,  the  plaintijfuxu  liable  to  amercement  m  every  suit  or  action  at  law,  in  case  he  Jailed 
in  it.  The  amercement  is  now  disused,  but  the  form  stiU  contimtes.  See  3  Black.  Comws,  p.  375. 
and  the  Appendix  there,  p.  vi.  &  xxv.  ArchMd^s  ed, 

t  lohere  not  in  L.  and  M.  or  Roh.  ♦*  John  not  in  h.  and  M,  or  Roh. 

X  twelve  not  in  L.  and  M.  or  Roh.  ^-I*  ^^^^ — home,  L.  and  M,  and  Roh. 

[|  ne — ieo,  L.  and  M.  and  Roh,  and  in  MSS, 

f  en— le,  L.  and  M,  and  Roh.  J  J  briefe— droit,    L.  and  M.   and 

Jal  entent — et  oeo  sert,  L.  and  Af *  Roh. 

Roh,  and  in  MSS.  §§  ne  not  in  L.  and  M.  or  Roh. 

4-  vous-^home,  L,  and  M.  and  Roh'  ||  ||  And  not  in  L.  and  M.  or  Roh. 


Sin. 


39  U.  B.  «*p. ' 
Vide  Sect.  .71 

•  S. » IT- 
URL  110.  ft. 


(4ln«.. 


(ri  Mirr 


"  TT  Mmttk  Mot  he  emnleth  of  the  mtm  ofhiiruHfe.  or  t^lut 
aHcmtor.'."  Ftir  rf  neyilicr  hee  nor  miy  of  his  aBc«Mon 
were  seized  ol'  the  land,  &c.  within  the  time  of  hiiiitation,  lie 
cannot  nmintaine  a  htiI  of  right :  for  the  aeisin  of  him  of  whoot 
the  demaundant  himselfe  purchased  the  land,  &c.  availeth  not. 
And  ta  it  is  in  a  writ  of  right  of  advoHtion. 

"  Also  that  the  itisin  wa*  in  the  same  kin^s  time,  as  hejileadetkr 
Heretr^-  itappearcth,  that  notonely  a  adsm  (as  hath  bcene  add) 
it  requisite,  but  also  that  the  seiein  be  had  in  the  time  of  the 
same  king,  according  to  hii  count. 

"  RrpoTi,"  comrocth  of  the  Latme  word  Rgporfare,  i  n  tt 
jxtrlt,  id  tit,  refvrre,  &  re  et  Jera.  And  in  the  eonunoa  law  H 
signilicth  a  publike  relation,  or  a  brineing  againe  to  memorj 
cases  judicially  argued,  debated,  retolved,  or  adjudged  iit  an]-  of 
tile  king'a  courts  of  juitice,  together  witli  such  causes  and  re» 
sons  as  were  ilelirered  by  the  judges  of  the  same;  and  in  this 
sense  Littleton  useth  the  word  in  this  place. 

S*.)  "  In  the  eire  of  Soilingham."     F.irr,  Iter.     And  it  sigtiificth 

the  court  of  tlie  justices  in  tire,  and  thereupon  they  were  called 
JH^itiarii  itinetantes,  in  respect  that  the  justices  residing 
at  C?*  Westminster  were  callod^'iutictan'i  retidentet,  and  \ 
were  much  like  in  this  respect  to  the  justices  of  ai 
at  this  day,  although  for  authority  and  manner  of  pro- 
r.  cap.  ceeding  (whereof  you  shall  reade  [p]  in  the  ancient  autfaon  ef 
KTi.  S-ind  |]ie  law)  farre  difkrent.  And  as  the  power  of  the  justices  of 
■^  'm^'j''*'  B*^!'^  °y  many  nets  of  parliament  and  other  commissiona  in< 
Jui4^iDB^.  creased,  so  these  justices  itinerant  by  little  and  little  vankhed 
GUdv.U.9,  away.  And  it  is  certaine,  that  the  authority  of  justices  of  assises 
ap.  1 1.  D.  8.  itinerant  through  the  whole  realme,  ami  the  institution  of  justices 
cup.  iii-inii,.  of  pence   in  cn'ry   toiuily  bting  iliitlv  [lerfunued,  iirc  the  most 

^t^t^B  \  excellent  meanes  for  the  preservation  of  the  king's  peace,  aod 
nh-3.  r^^us^hc.  qiiet  of  the  realme,  of  any  other  in  the  Christian  world. 
Plct.  U.  1,  CM.  15.  &c.     4  £.  3.  33.      6  £.  3.  35.     33  E.  3.  SI.      15  H.  7.  3.     Vide 
SecL  44s.  ajs,  134- 

*'  Of  Nottineham."  This  shotdd  bee  Northampton,  according 
to  the  originallT 

This  report  whereof  ZiH^on  here  tnaketh  mention,  you  shall 
finde  an  abstract  of  it  in  3  £.  3,  since  LitlUton's  time,  put  in  print 
by  FUxherbert  when  he  was  serjant  in  11  //.  8,  and  is  not  in  the 
Reports  or  bookes  at  large.  And  yet  here  it  appcareth,  that 
they  be  of  great  authority,  and  vouched  by  Littleton  himselfe  for 
diaproofe  of  a  maine  point  inlaw.  And  hereby  it  also  appeareth 
how  necessary  it  a  to  reade  records  and  pleas  reported  or  re- 
cocded,  though  they  were  never  printed.  For  those  and  the  like 
records  are  veritatis  et  •[>ehutalu  vettigia, 

"  Tit.  Droit  in  Rtiheibert,  96,"  is  (j3-  of  a  new  ("29471 
addition,  and  therefore  though  it  bee  true,  yet  not  '"  I  ji.  J 
bee  allowed. 

♦  ^  ij'*'  "  ^'"^  '^  originaii  aad  the  proeetse  v;ert  teat  before  thejmticet 

Mrrar  Gkn^  co-anti."  For  it  is  to  be  understood  that  all  pleas  either  in  the 
Qr^[o^_  '  realty  or  personaltx  Uiat  were  begupne  and  not  detenniBed 
Briitaa,'Bet«iAiaatn.  befixe 


3E.3.  tit 

Droit  F.s 
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before  justices  in  eire,  were  adjourned  by  them  into  the  court 
of  common  pleas. 

<<  The  twdve  knights  tvere  morne  ujithaut  chaUengef  Sfc.  because 
that  choice  toas  made  by  assent  qftheparties^  toith  thejoure  krUghts^* 

Here  are  foure  things  to  be  observed.  30  £.  i.  tit. 

First,  that  omnis  consensus  tolUt  errorem,  and  against  his  owne  c^^a^nge  17^ 
consent  he  cannot  challenge  the  twelve.  ao  e!  iT^ 

44^- 3- ^    11  H.  6.1$.    (Oro.  EL '(S84.) 

Secondly,  that  the  foure  knights  electors  of  the  grand  assise  4  £.  3. 13. 
are  not  to  be  challenged,  for  that  in  law  they  bee  judges  to  that 
purpose,  and  judges  or  justices  cannot  bee  challenged.  And  that 
IS  tne  reason  that  noblemen,  that  in  case  of  high  treason  are  to 
passe  upon  a  peere  of  the  reahne,  cannot  be  challenged,  because 
they  are  judges  of  the  fact,  and  the  Magna  Charta  saith,  perjudi^  Magna  Charta, 
dum  parium  suorum,  *^P*  '^ 

Thirdly,  that  the  twelve  before  any  assent  may  be  challenged 
before  the  foure  knights  electors,  but  after  assent  or  return  of  the  39  ^  3*  3- 
pannell  before  the  justices,  there  shall  be  no  challenge  to  the  7  H.  4. 30. 
pannell  nor  to  the  polles. 

Fourthly,  if  there  be  not  foure  knights  for  electors  in  .that  7  H.  4.  so. 
county,  the  next  to  them  in  that  county  shall  be  taken ;  ne  cwria 
regis  deficeret  in  justitid  exhibendd* 

**  Without  saying  to  their  Jmonoledge,*'    And  here  it  appeareth, 

that  where  the  juogment  is  finall,  were  the  oaUi  of  the  grand 

assise  or  jury  is  absolute,  and  not  to  their  knowledge^ 

[294T]  ^  cO  here  in  the  writ  of  right,  in  the  attaint,  and  in 
b.  J  ^^ff^^  ^^  ^^^>  ^^^  ^^  judgenieat  in  ev^ry  of  these  three 
is  nnall. 

<*  The  mise  isjoyned"   Mise  is  a  word  Qf  art  appropriated  (mly  Vide  Saot.  v^ 
to  a  writ  of  right,  so  called  because  both  parties  have  put  them- 
selves upon  the  meere  right  to  be  tryed  by  grand  assise  or  by 
battaile ;  so  as  that  which  in  all  other  actions  is  called  an  issue,  in  Registnim. 
a  writ  of  right  in  that  case  is  called  a  mise.     And  in  this  sense 
Littleton  taketh  it  here.     But  in  a  writ  of  right  if  a  collateral! 
point  is  to  be  tryed,  there  it  is  called  an  issue ;  and  is  derived  of 
this  word  fmissumjy  because  the  whole  cause  is  put  upon  this  33H.8.ca.i3. 
point.    It  is  also  taken  for  expences,  as  misa  Sf  custagia.    And  3E.6.ca.36. 
sometime  it  signifieth  a  customary  grant  to  the  king,  or  lords 
marchers  of  Wales  by  their  tenants  at  their  first  comming  to 
their  lands. 


halfe  a  markejor  the  time.**    Master  Lombard  saith,  »o  E.  3-  so. 
Sc  marca  Saxonid  Mancup.  7.  Mearc*  Nummus  30  Jip^JT?*"' 

A_j  -.1-: l^ii^J   -.  ^..1.^    1 2 ^-.    sax..  3.17. 


"  Tendred 
that  mancusa  ^  ,» *. 

valens  denarios.     And  this  mearc^  now  called  a  marke,  being  an  iSH.'^^^Oi^ 
old  Saxon  word,  is  the  cause  that  England  most  commonly  reck-  33  R  3.  ib.  39. 
oned  by  markes.     JJbra  Saxonicd  is  a  pund,  ^  pondOy  which  is  limb.  cxpBcat. 
called  so  untill  this  day.     Solidus^  qui  apud  nos  est  pars  libra  J^i^^  '^ 
vicesimay  denarios  per  id  temporis  contitiebat  quinque,  nunc  duo^ 
decim ;  and  sciUing  is  a  Saxon  word,  and  with  us  used  to  this  day. 
Penny e,  Saxon ic^  pennig,  Latini  denarius ;  but  the  valne  of  these 
have  not  been  alwayes  one. 

In  a  writ  of  right  of  advowson  brought  by  the  king,  the  tenant  F-  N.  B.  31 . 
shall  not  tender  the  dp-maxke,  because  nullum  tempus  occurrit  ^:^  *     ^ 

^P  6  £b  3- il»HL  S4* 


294.  b.] 


Of  Releases.      L.  3.  C.  8.  Sect.  514. 

regt{A) ;  and  therefore  the  king  shall  alledge,  dmt  lie  or  hk  piv* 
genitor  was  seised,  without  shewing  any  time. 

Mirror,  ol  i,  <<  In  an  attaint.**    Atiincta  is  a  writ  that  lyeth  wbere  s  fidse 

i  i7f  ca.  3,  de  verdict  in  court  of  record  upon  an  issue  joyned  by  the  parties  it 

^'^Br^  to  &^^^    '^^^  ^^  ancient  writers  it  is  called  breve  de  convieikme; 

aW,  t89,  &c.  ^^  ^  derived  of  the  participle  tinctus,  or  attinctus,  for  that  if  the 

39s.'   Brit  fbL  petty  jury  be  attaintea  of  a  raise  oath,  they  are  stamed  with  per- 

t4i.a46,  ft^,  jury,  and  become- infamous  for  ever;  for  the  judgement  at  the 

Ice.    ^t  U.  5,  eommon  law  in  the  attaint  importeth  eight  great  and  grievoui 

TonLeat^^e.  punishments.     1 .  Quod  amittant  liberam  legem  in  perpeiuum^  tint 


(3  Init.  163. 


IS,  he  shall  be  so  infamous  as  he  shall  never  be  received  to  be  a 
witnesse,  or  of  any  jury.  2.  Qubd  Jbris  Jaeiant  omnia  bona  Sf 
catalla  sua.  3.  Quod  terra  et  tenementa  in  mamu  damhn  itgu 
capiantur.  4.  Qjuini  uxores  Sf  liberi  extra  domui  nuu  ejicerentttr. 
5.  Quid  domus  sute  prartrentur.  6.  Q^bd  arb&ret  sua  extitpentur. 
7.  Quodprata  sua  arentur,  Et  8.  Qubd  corpora  sua  carceri  moM^ 
cipentur.  So  odious  is  penury  in  this  case  in  the  eye  of  die 
common  law,  and  the  seventy  of  this  punishment  is  to  this  end, 
ut  pcena  adpaucos,  metus  ad  omnes  peroeniat;  for  there  is  msseri' 
cordia  puniens^  and  there  is  crudelUas  parcens.  And  seeing  all 
tryals  of  reall,  personal],  and  mixt  actions  depend  upon  the 
oath  of  1 2  men,  prudent  antiquity  inflicted  a  strange  and  severe 
punishment  upon  them,  if  they  were  attainted  of  perjury. 

But  since  Littleton  wrote,  a  statute  hath  beene  made  in  miti- 
gation of  the  severity  of  the  common  law,  in  case  when  the  petite 
jury  is  attainted,  and  therefore  it  is  taken  by  equity.  For  where 
the  statute  saith,  that  the  party  grieved  shall  have  an  attaint 
against  the  party  which  shall  have  judgement  upon  the  verdict, 
yet  an  attaint  shall  be  maintained  upon  that  statute  against  the 
executors  of  the  party.  Et  sic  de  similibus.  [a]  But  see  the 
statutes  and  authorities  quoted  in  the  margent.  Only  I  thought 
good  to  observe  three  things. 

First,  that  no  attaint  can  be  maintained  upon  this  statute  but 
between  party  and  party. 

Secondly,  that  no  conusance  can  be  granted  upon  any  attaint, 

because  all  attaints  are  to  be  taken  either  before  the  king  in  his 

Br.  Attaint.  96.  bench,  or  before  the  justices  of  the  common  place,  and  in  no 

4  Mar.  lb.  127.       ^u  j.      • 

ao  H.  7. 6.         ®'"^^  courts,  &c. 

4a  E.  3. 96.  Thirdly,  consider  what  pleas  may  bee  pleaded  in  an  attaint  by 

F.N.B.  107.  D.  force  of  Uiis  act,  and  what  not. 

Mirror,  ca.  I,  $3. 

ca.  3.  $   .  ca.  5.  $  1.      BractOD,  lib.  3.  141.  b.  &  fo.  330.  331.      Glanvil.  lib.  9»  cap.  3, 

4,  5.    lib.  8,  ca.  g.    Lib.  4,  ca.  1.     Brit.  fo.  40. 43,  43.  81.  175. 190.     Fleta,  lib.  1, 

ca.  39,  and  lib.  2,  cap.  48. 

*^  In  battaile"  DueUumy  monomachia,  and  it  signifieth  in  the 

common  law  a  tryall  by  sinde  fight,  by  battaile  or  combate, 

£6]  4  E.  3.  41-     monomachia  (1).     [b]  And  in  3ie  writ  of  right  neither  the  tenant 

17  *•  8« 

19  H.  6.  35.     1  H.  4.  3.     30  E.  3.  20.      39  E.  3.  13.     13  H.  4.  4.    Staundf.  174.  178. 

17  EUz.  Dier.     9  E  4.  35.      1  H.  6.  6.     3  H.  6.  55.      Vid.  li.  9,  fo.  33  b.  &  33.  b. 

Mirror,  ca.  4,  del  ofiice  <les  justices,  &c.     Glanril.  li.  i,  cap.  9.    Lib.  8,  cap.  8.    Lib.  10» 

cap.  5.      Bract.  li.  3,  tract.  3,  ca.  37,  &c  li.  5,  fol.  410.     Britton,  fol.  56.     Fieta,  lib.  a, 

ca.  56.  63.  or 

(A)  ThtM  nile  is,  houxver,  subject  to  variovM  exceptions.    Set  arde  1 19.  a.  nott  1. 


[a]  «3  H.  8. 
ca.  3.    3  Ellc. 
Dreraoi. 

7  £.  6.  ibidem 
81.    3  Mar. 
ibidem  139. 
7  Eliz.  ibidem 
335.    34  H.  8. 


( 1 )  Upon  tliis  subject,  see  3  Black,  ch.  22,  sect.  5  and  6,  and  the  notes  to 

the 
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or  demandant  shall  fight  for  themselves,  but  finde  a  champion  to 
fighl  for  them :  because  if  either  the  demandant  or  tenant  should 
be  slaiiie,  no  judgement  could  be  given  for  the  lands  or  tene- 
ments in  question.  But  in  an  appeale  the  defendant  shall  fight 
for  himselfe,  and  so  shall  the  plaintife  also ;  for  there  if  the  de- 
fendant be  slaine,  the  plaintife  hath  the  efibct  of  his  suite,  that 
is,  the  death  of  the  detendant ;  the  order  and  solemnity  whereof 
ou  may  reade  in  our  ancient  and  latter  bookes.  And  this  the 
,w  did  institute  when  the  tenant  failed  of  his  witnesses,  or  evi- 
dences, or  other  proofes ;  and  the  presumption  of  law  is,  Aat 
Grod  will  give  victory  to  him  that  hath  right. 


£ 


**  Wager  qflaxv,**    Vadiare  legem;  and  there  is  vI^mo  facere 

legem,  by  making  of  his  law.     That  is,  to  take  an  oath  (for 

example)  that  hee  oweth  not  the  debt  demanded  of  him  upon 

a  simple  contract,  nor  any  penny  thereof.    And  it  is 

[^Q57|  called  wager  of  law,  because  of  ancient  cC^  time  he 
J  put  in  surety  to  make  his  law  at  such  a  day ;  and  it  is 
called  making  of  his  law,  because  the  law  doth  give 
such  a  special!  benefit  to  the  defendant  to  barre  the  plaintife  for 
ever  in  that  case,     [r]  But  he  ought  to  bring  with  him  eleven  H  Magna 
persons  of  his  neighbours  that  will  avow  upon  their  oath,  that  in  Carta,  ca.  a8. 
their  consciences  he  saith  truth,   so  as  he  himselfe  must  bee  foPl^  pi^'a 
awome  dejidelitate,  and  the  eleven  de  credulitate.  lib!  q,  Ja.  63. 

And  wager  of  law  lieth  not  when  there  is  a  specialty,  or  deed  Diversities  dH 
to  charge  the  defendant,  but  when  it  groweth  by  word,  so  as  he  Co^* 
majr  pay  or  satisfie  the  party  in  secret,  whereof  the  defendant  ??^|f*skdc'f 
having  no  testimony  of  witnesses  may  wa^e  his  law,  and  thereby  iaitt,  ok.) 
the  plaintife  is  perpetually  barred,  as  Littleton  here  saith;  for  the 
law  presumeth  that  no  man  will  forsweare  himselfe  for  any 
woiwly  thing ;  but  mens  consciences  doe  grow  so  large  (speci- 
ally in  this  case  passing  with  impunity)  as  Uiey  choose  rather  to 
bring  an  action  upon  the  case  upon  his  promise,  wherein  (be- 
cause it  is  trespasse  sur  le  case)  hee  cannot  wage  his  law,  mah 
an  action  of  debt. 

A  man  outlawed  or  attainted  in  an  attaint,  or  upon  an  indite-   33  H.  6.  33. 
ment  of  conspiracy,  or  of  perjury,  or  otherwise,  whereby  he 
become  infamous,  shall  not  wage  his  law. 

A  man  under  the  age  of  3 1  yeares  shall  not  wage  his  law ;  but  *  *  ^-  ^*  ^o- 
a  feme  covert,  together  with  her  husband,  shall  wage  her  law.       (Cro.EU*  161 ) 

When  the  suite  is  for  the  king,  or  for  his  benefit,  as  in  a  quo  32  h.  6. 24. 
minus,  the  defendant  shall  not  wage  his  law.  8  H.  5.  Ley.  66. 

35  H.  8.  Lejr.  Br.  102. 

If  an  infant  be  plaintife,  the  defendant  shall  not  wage  his  law.  «6  E.  3.  63.  b. 

An  alien  shall  wage  his  law  in  that  language  he  can  speake.  *'  "*  ^*  ^^' 

In  no  case  where  a  contempt,  trespasse,  deceit,  or  injury  is  44  £•  3-  d^- 

supposed  in  the  defendant,  he  shall  wage  his  law,  because  the  iBE.3.4. 

law  will  not  trust  him  with  an  oath  to  discharge  himselfe  in  those  (4  Rep!  95.6.) 

cases ;  only  in  some  cases  in  dett,  detinue,  accompt,  the  defen-  ^       p     •  • 
dant  is  allowed  by  law  to  wage  his  law. 

In 


the  ist  vol.  of  Dr.  Robertson's  History  of  Charles  the  Vth.— The  reader  wfll 
also  find  some  curious  and  interesting  particulars  upon  this  head,  in  Pere  le 
Brun,  Traiie  de  quelques  pratiques  superstitieuses  qui  ont  seduit  le  peuple,  et 
embarrassS  les  sgavants* 
Vol.  U.  H  tt 


Of  Releases.       L.  3.  C.  8.  Seel.  314. 

Ill  ui  actkm  of  account  agniact  »  reoetver,  upon  a  receipt  of 
noney  by  tJw  iund  of  aiMKh«r  penoD  for  account  render  (im- 
lose  tl  bia  by  thc'  hanil«  of  hit  otTc,  or  of  lii*  commoigne)  the 
ilefciidatii  thall  not  wi^c  hi*  luw,  bi-caiMC  (he  receipt  b  the 
ground  or  the  Bdiun,  trtitch  lyctli  not  ill  pririty  betweeae  the 
ptemiife  BDil  (IdVudont,  but  in  the  notice  ot  a  ihird  person,  and 
M  33  H.  e>.  14-  *ucfa  a  r<'ccfpt  i>  itiiTcrsiibW.  [</]  But  in  an  action  of  debt  upoa 
)S"-T-3-*-  an  afbitramrnt,  or  in  au  uctiun  ol' deiiiiutr  b^  the  baileoMttt  of 
■»''-*■  *'■  another'*  liuid,  iht  dtrfvuibni  thah  wage  hw  law,  because  tbe 
sue  li  ^'^  ""^  '^^  deiinet  is  the  ground  of  tbote  actiont,  and  the  con- 

it  II  B..1.  tract  «T  bailement.  ihouf-h  it  be  by  anodier  hand,   is  but  ihc 

3  E.  3,  »8.  convcvaticc.  and  not  (TavcrMtile     In  an  action  oT  account  againtt 

II  R4-&4-       abailifeBramannor,  the  defeDdaot cannot  ««ge  his  law,  becouK 

5  "u'ji'''"  it  »cinideih  in  the  realty.  In  an  action  of  dSn  which  concenu 
31  tL  ].  ^f  ^^  mltv,  a»  for  di^t  far  a  rent  upon  a  lease  for  yeares,  or  la 
43.  30  v..  s'  19.   action  o/detinue  for  detaining  an  indenture  of  a  lease  for  jreares, 

0  C  4.  1.  the  defenduit  ihaU  not  wage  hii  law,  much  leuc  for  charter*  Oi 
34  H.  8-  ^J      deedes  which  coacerne  inheritance. 

0^^.  Br-  ^7. 

10  If  0.  7.  I1  *■'"  action  of  debt  for  a  iiue  or  amerciament  m  a  leete,  the 

1  il.  7.  ifr  defendant  shall  not  wage  hii  law.  because  the  Icete  is  a  court  of 

6  Kill.  B«nd-  recurd  ;  but  in  nn  action  of  debt  for  an  amerciament  in  a  court 
**"*■  baroD  tJif  deft-ndsnt  shall  wage  hie  law,  for  that  it  ia  no  cogrt 

of  r-.'cord. 
„  In  debt  upon  an  account,  before  auditors,  the  defendaat  Aall 

Sn  &  15.  °**  "*?''  *''■  I*"'  ^'^  ''i'^  ^y  construction  of  the  st^itutc  ofW.j, 
91  It  6.  3s-  cop.  1 1 ,  which  giveih  them  great  authority,  and  saith,  coram  audi- 
^  H.  0. 6.  toribui,  and  tbcrelbre  of  an  account  before  one  auditor  the  Ia» 

l^eih.     So  if  the  lord  before  auditora  be  found  in  turplusa^,  b 
14  n.9.et.        ^'^  action  of  debt  brought  by  the  accomptant,  the  lord  riiul  aot 

38  ii.  6.  0'  wage  hJ9  law  by  construction  aUo  upon  this  statute,  as  an  iad- 

denl  rising  upon  the  account.  " 

aSH  6  4  In  an   action  of  debt   bv  n  gaoler  against   the  prisoner  for  lii? 

»SH.6.30.  victuals,  the  dc-fendant  shall  url  wag.:  his  law,  IVu-  he  ca.inoi 
"  w  *  '^'        'rfuse  the  prifioner,  and  ought  not  to  suffer  him  to  die  for  de6iu]l 

39  H.  6.  la.        q£  guitenance ;  otherwise  it  is  for  tabling  of  a  man  at  larce. 

■  1  H  6  4.  In  an  action  of  debt  brought  by  an  attorney  for  his  fees,  the 

defendant  shall  not  wage  his  law,  because  he  is  compellable  to 

38  H.  6. 93.        be  his  attorney.     And  so  if  a  servant  be  retained  according  to 

39H.  0. 18.        the  statute  of  labourers  in  an  action  of  debt  for  his  saisry,  hi> 

master  shall  not  wage  his  law,  because  he  was  compellable  to 

serve ;   otherwise  it  is,  if  he  be  not  retained  according  to  the 


statute  (1). 


\VheresT»eve 


(i)  OthenuUe  of  a  counstUor  at  lava,  for  he  cannot  bring  any  action  ;  for  lit 
is  not  contpeHahlc  to  be  counseUor,  and  kU  fee  is  honorarium,    not  a  debt- 

Ammianus,  lib.  3. — Lord  Nott.  MSS, At  ilomo  the  functions  of  the  bar 

were  divided  between,  I.  The  Patrons,  or  Orators ;  II.  'flie  Advocates,  who 
attended  to  inform  or  instruct  the  patrons  upon  the  points  of  law,  which  arose 
in  the  cause ;  III.  The  Procurators:  And,  IV.  the  Cognitors.  The  two  last 
Bearly  resembled  the  Attornies  of  our  courts.  Besides  these,  were  the  Jurit 
eoHsulli,  who  gave  their  opiuions  and  advice  upoii  matters  of  law.  Till  the 
time  of  Augustus  every  person  had  this  liberty ;  but  he  confined  it  to  some 
particular  individuals  selected  by  him,  and  made  a  regulation,  that  in  future  no 
one  should  enjoy  that  privilege  but  under  the  authority  of  the  prince.  The 
opinions  of  the  Juris  consulii,  called  the  Reiponsa  PmdtTilum,  were  of  preat 

weight; 


L.  3.  C.  8.  Sect.  514.  Of  Releases.  [295.  i. 

Wheresoever  a  man  is  charged  as  exequtor  or  adminigtrator,  5  li.  6. 38. 
he  shall  not  wage  his  law,  for  no  man  shall  wage  his  law  of  another  1  H.  7. 35. 
man's  deed,  but  in  case  of  a  successor  of  an  abbot,  for  that  the  ^3  H.  7. 
house  never  dyeth. 

Iii 


weight ;  and  a  considerable  part  of  the  Roman  law  is  founded  upon  them.  See 
Gravina  de  Ortu  et  Progressu  Juris  CiviliSf  lib.  1,  sect.  42,  43,  44.  In  the 
summary  of  the  Roman  Law,  taken  from  Dr.  Taylor's  Elements  of  the  Civil 
Law,  page  26,  it  is  observed,  that  the  Responsa  Prudentum  seem  to  amount  to 
what  we  call  Precedents,  or  Reports ;  that  it  is  common  to  them  both  to  be 
the  determinations  of  lawyers  to  explain  law :  but  that  there  is  this  difference 
between  them,  that  our  precedents  owe  their  authority  to  their  being  the 
judgment  of  the  court ;  but  the  Responsa  Prudentum^  though  admitted  as  law, 
were  nothing  more  than  the  private  opinions  of  lawyers.  See  Cod.  lib.  1,  tit.  17^ 
and  the  Cod  Theo.  lib.  1,  tit.  4,  with  the  notes  of  Gothofred.  It  is  supposed, 
that,  in  the  early  days  of  the  Roman  Empire,  the  practice  of  the  law  was  merelv 
honorary;  but  it  soon  became  an  object  of  gam.  The  Cincian  law,  which 
was  passed  about  the  time  of  tlie  second  Punic  war,  was  intended  to  revive 
the  primitive  custom  of  honorary  advocation.  But  it  was  so  often  evadei^ 
that  the  emperor  Claudius  thought  it  more  advisable  to  moderate,  than  to 
attempt  to  aestroy  entirely,  the  salaries  or  emoluments  of  advocates.  He 
accordingly  inhibited  them  from  taking  a  larger  fee  than  ten  sesterces,  about 
Sol.  14s.  7d.  English.  The  advocates,  however,  thought  it  an  indignity,  that 
their  ites  should  be  considered  as  wages,  and  therefore  dignified  them  by  Htm 
honourable  title  of  presents,  or  gratuities ;  biit  as  they  might  demand,  anS 
even  maintain  an  action  for  their  ieeAy  this  distinction  was  merdy  nomioal. 
See  Gothofred  de  Salario,  and  Dr.*  Beevor's  History  of  the  Civil  Law,  page 
444.  In  England  the  fees  of  counsel  are  honorary,*  in  the  strict  acceptatimi 
of  the  word.  Thus  in  Moor  v.  Row,  Cba.  Rep..38,  a  counsellor  brought  a  biU 
for  fees  due  to  him  from  the  defendant,  a  solicitor.  The  defendant  oemurred; 
the  demurrer  was  allowed,  and  the  bill  dismissed.  Sir  John  Davies  thus 
expresses  himself  upon  this  subject,  in  his  preface  to  his  Reports,  pag.  22,  23* 
"  The  fees  to  counsellors  are  not  in  nature  qfvMgesy  or  pay  y  or  that  which  we  call 
'*  salary^  or  hire,  which  are  duties  certain,  and  grow  due  by  contract,  for 
**  labour  or  service,  but  tuhat  is  given  him  is  honorarium,  not  merces ;  being  a 
*<  gifl  which  gives  honour  as  well  to  the  taker  as  the  giver :  nor  is  it  certain  or 
<'  contracted  ;  for  no  price,  or  rate,  can  be  set  upon  counsel,  which  is  invalu- 
*'  able  and  inestimable,  so  as  it  is  more  or  less,  according  to  the  circunv- 
'<  stances,  namely,  the  ability  of  the  client,  the  worthiness  of  the  counsellor, 
**  the  weightiness  of  the  cause,  and  the  custom  of  the  country.  It  is  a  gifl  of 
**  such  a  nature,  that  the  able  client  may  not  neglect  to  give  it  without  ingra- 
"  titude,  for  it  is  but  a  gratuity,  or  taking  of  thankfulness ;  yet  the  worthy 
**  counsellor  may  not  demand  it  vsithcut  doing  wrong  to  his  reputation,  accordix^g 
*^  to  that  moral  rule,  multa  honesta  accipi  possunt  qua  tamen  peti  non  possuntJ* 
In  France  the  Roman  law  respecting  the  fees  of  advocates  formerly  prevailed. 
Many  instances  are  found  in  their  law  books,  of  advocates  bringing  actions  for 
their  fees,  and  recovering  upon  them :  but  this  has  long  fallen  into  disuse. 
In  the  contest,  in  1775,  between  mr.  Linnet  and  the  Order  of  Advocates, 
one  of  the  charges  against  him  was,  that  he  had  written  to  the  duke  d'Aiguillon, 
to  demand  his  fees ;  and  threatened  him  with  an  action  for  them ;  and  Uiat  his 
demands  upon  the  duke  had  been  referred  to  arbitration.  See  Journal  His' 
iorique  du  Retablissement  de  la  Magistrature,  tom.  7,  p.  190.  Ordonnances 
have  been  made  at  different  times  enjoining  the  advocates  to  subscribe,  at  the 
foot  of  their  pleadings,   a  receipt  for  their  fees;  but  the  advocates  never 

H  H  2  would 


Of  Releases.       L.3.  C.  8.  Secf.514. 

In  debt  upon  a  pen&lty  ^ivm  by  statute,  the  defendaot  iluU 
not  wvge  hiK  law.  There  u  another  kinde  of  irager  of  Uw  ii 
a  reall  action,  of  turn  tummont,  but  thereof  Littlettm  >penkelk 
not. 

"  And  hereupon  Uetle  justice,  said,  Sfc"  Hereby  it 
sppcarelh,  that  it  is  the  office  5^  of  the  judges  to  fgO^l 
instruct  the  grand  assise  or  jury  id  points  of  law ;  for  I  1,  J 
a>  the  grand  assise  or  other  jurors  are  triers  of  the 
matters  of  fact,  ad  qaestionem  Jacti  non  respondent  judices.,  so 
ad  gtuitionem  Juris  non  Tespondent  juratom-  And  accordinglr 
the  judge  in  thia  case  directed  the  grand  assi»c,  viz.  if  tbey  founil 
that,  &c. 

Gin*.  Ii-  I*  "  Wherebt/  it  was  tnuarded."     Here  are  two  things  to  be  ob- 

^"^^,1         wrred.     First,  the  form  of  a  judgement  final!-     Secondly,  (hat  a 

Bo^o,  B.  s,     judgement  finall  is  to  bee  given  10  this  particular  case.     For  ihe 

^^  forme  of  the  finoll  judgement  for  the  tenant  is  here  expreswd, 

that  the  tenaot  ^ail  hold  the  tenemenla  demanded  egaiiut  him, 

to  him  and  bis  heirs  quite  of  the  demandant  and  hia  heirea  for 

Ub.  $■,<«>' BS'     ever,  and  the  demandant  in  the  mercy.      QvM  lenent  teneat 

Pcflnu'icui.      terram  illatn  tibi  et  hceredibut  suit  in  pace  verius  petentem,  t; 

haredes  tuos  in  perpetuum. 
34E.  3.  Judgm,  For  the  second  point,  seeing  the  misc  is  joyned  upon  the 
9G^  attjudge  meer  right,  albeit  the  verdict  of  the  grand  assise  be  given  imon 
•coord.  f3H.4.  another  point,  yet  judgement  finall  shall  be  given.  And  so  it  it 
loH  fi'a^  if  the  tenant  ai\er  the  mise  joyned  make  default,  or  confesse  ibe 
M  a.  a.  38.  b,  action,  or  if  the  demandant  be  non-suite  -,  and  yet  in  none  of 
91  U.  6. 34.  b.  these  cases  they  of  the  grand  assise  save  their  verdict  upon  tkr 
•6  H  8  8.1,  tneere  right. 
I  Htr.  Dj.  gS.  ° 

■.s  said  before."     Vid.  Sect.  478. 


Penrin'l  cue. 

F.NJ.s-ii-31. 


Chap. 


would  obev  them.  The  leading  ordonnance  upon  this  head  is  that  of  Blois. 
In  1603,  the  parliament  of  Pans  gave  an  arret,  enforcing  the  observance  of 
that  ordonnance-  Thia  gave  the  advocates  so  much  offence,  that  three  hun- 
dred  of  them  renounced  their  profession  upon  it,  with  the  usual  formalities. 
This  put  an  entire  stop  to  the  proceedings  of  the  courts  of  justice.  Tht 
matter  was  afterwards  settled ;  and  the  ordonnance  of  Blois,  in  this  respect, 
and  the  subsequent  ordonnances  enforcing  it,  are  now  considered  as  virtually 
repealed.  See  Loyscl,  Dialogue  des  Avocats;  and  Menagii  Juris  Civiiit 
AnusnUatcs,  C^.  18.— [Note  353.] 


L.3.  C.9.  Sect.  515.      Of  Confirmation.  [295.  h. 


Chap.  9-  Of  Confirmation.  Sect  515. 

• 

Ji  DEEDE  of  confirmation  is  commonly  in  this  foone,  or  to  thii 
effect :  Know  all  men,  S^c.  thai  I  j1.  of  B.  have  ratified,  approved, 
and  confirmed  to  C.  of  D,  the  estate  and  possession  which  (A)  /  have,  qf^ 
and  in  one  messuage,  if c,  mth  the  appurtenances  in  F.  Sfc.  (Noverint 
universi,  &c.  me  A.  de  B.  ratificasse>  approb&sse  et  confirm&sse  C.  de  D. 
statum  &  possessionem,  quos  habeo,  de^  &  in  uno  messuagio,  &c.  cum 
pertinentibus  in  F.  &c.) 

IJERE  first  our  author  shewes  what  a  confinptiation  is :  Brict. fi.  %, foL 

"  Confirmation.**     Confirmatio  commeth  of  the  verbe  [*]  am-  f^\^^' 

Jvnmare,  (jtiod  est  Jirmum  facere:  and  therefore  it  is  said,  that  [cqu^.  ^*** 

confirmatio  omnes  supplet  aefectus,  UcH  id  quod  actum  est  ab  initio,  Bract,  li.  8.  §8. 
non  valuit.    A  connrmation  is  a  conveyance  of  an  estate  or  right 
in  esse,  whereby  a  voidable  estate  is  made  sure  and  unavoidable, 
or  wkere1)y  a  particular  estate  is  encreased. 

A  confirmation  doth  not  strengthen  a  voide  estate.  CmfirmaHo  Bnct.  li.  3, 

4st  nulla  ubi  donum  prcscedens  est  invalidum,  Sf  ubi  donatio  nulla  Ibl.  37.  58. 

ommno  nee  vMlebit  confirmatio:  for  a  confirmation  may  make  a  3^  H.  6. 94. 37. 

voidable  or  defeasible  estate  good,  but  H  cannot  worke  upon  an  ^'  ^^  ,  . 

estate  that  is  voide  in  law.    Non  valet  confirmatio  nisi  ille  qui  ce^^,  ^.'' 

cowfirmat  sit  in  possessione  rei,  vei  juris  unde  fieri  debet  confirma^  (3  Rep.  64.  b.) 

tio,  Sf  eodem  moido  nisi  ilie  cui  confirmatio  stt,  sit  in  possessione.  io£.  a.  Con* 

And  another  saith,  [c]  Confirmare  est  id  auod  jmus  infirmumjidt  ^^^'^4- 

firmare,    Et  donationum  alia  incepta,  Sf  aefectiva,  Sf  post  iempus  p^-i  j^^^^  Ub.  2 

confirmata,  confirmatio  enim  omnem  supplet  defectum,  poterit  enim  cap.  i4,&lib.3^ 

esse  in  pendenti  doneo  per  ratihabitionem  haredis  dm  ad  atatem  cap.  3. 
pervenerit  roboretur  (1). 

"  Ratijicdsse**    Ratificare  est  ratum^acere,  and  is  aqyipoUent  ^  am.  3.; 
to  confirmare,  which,  as  hath  been  said,  vsfirmumjacere. 

*'  Approbdsse  '*  commeth  of  ad  and  probo,  which  is  to  make 
perfect  and  good. 

"  ConfirmdsseJ*    Here  it  is  to  be  observed,  that  there  kee  two 
kindes  of  confirmations,  viz.  confirmations  expresse  or  ^  deed, 

whereof 

(A)  It  seems,  that  the  text  should  be  read  attflMtUum  Itad  m  this  place  tued  the  words 
"  he  hath,"  imUad  tf"l  have."    See  Mr,  RittQ*t  Intr.  p.  1 12. 


,  — operation  upon  estates  which  are  absolutely 

Such  words  may  be  used  in  a  confirmation  as  may  increase  or  enlarge  tbe 
estate ;  but  that,  as  lord  chief  baron  Gilbert  observes,  is  by  the  force  of  those 
words,  and,  strictly  speaking,  is  foreign  to  the  confirmation.  Gilb.  Ten.  75. 
— [JNote  353.] 

•  JU  H  3 


^^fb. 
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wfiei-eof  Lilllfttm  halh  here  put  thaw  Uiroe  examples,  and 
firiiiatJoiia  ioipiird,  or  in  luw,  whereof  Littleton  bcrealter  spe 
ill  thit  chnpter.  (iatrlifiet  conjirmatio,  aul  etl  perjident,  crttcmt, 
■  aui  fiiminnem;  uiul  of  all  tiii^o  Lilllilrm  pulleth  exsmpln  in 
this  ciinplf r.  Aoil  hurcof  Fleta  »aith,  curta  aulm  dt  eotfSrtia- 
tione  fM  ilia  qua  cUerim  Jachim  eimiolidat  ^  confirmal,  Jy  1  '"' 
novi  atlriiuit-,  ^uandoque  tamcn  conjtrmat  Sf  addit  (u). 


(O*  Sect.  516, 


Pf3 


'i  if'  I  let  land  to  a  manfnr  lenne  of  fits  life,  alio  Irttetli  the  tame  t» 
lolAerJ'or  tenat  of' forty  yeares,  Lt/ force  of  Khtcf^he  it  in  pvsfttasian ;  if 
I'lf  my  deed  conjirme  l&  estate  of  the  tenant  for  yearet,  and  after  the 
Kant  for  life  dteth  during  the  terme  of  *  year  a,  I  cannot  enter  into  tU 


I 


jd^H   i»   iomt   cau  a  deede  if  confirmation  it  good  and  nvailahte, 

where  in  the  lame  case  a  dcedi-  of  release  is  not  good  nor  availeabU. 

At  if'  I  let  land  to  a  manfnr  terme  of  his  life,  alio  Irlteth  the  tame  (9 

anolh     "     '  '■ '■ '■  '" '' -i--i^i"  ■' ■ - 

tenant  for  life  dieth  during  ti 
tand  aurivg  the  taid  terme. 

4S  E,  3-  3».         J  ITTLETOS  in  this  chapler  putteth  eight  direreitia  be< 
tweene  u  confirmation  anil  a  releoH  { i ) ;  and  thereof  for 

illuctration  tier«  hec  puttcth  two  coses  >□  this  and  the  next  Sec* 

lion,  irbldi  upon  that  which  hath  btene  said  ia  the'  pivccdent 
(i  noll.Abr.  chapters,  U  sulBcicniiy  explained-  Onely  in  both  these  cflMi 
481.)  this  ia  to  bee  obBerredi,  that  where  a  confinnaiioa  shall  cnlsKe 

an  eatate,  there  pnTity  is  required,  a»  well  as  in  the  case  of  the 
S  H.  9. 9S.  th.  reUaae,  as  \>y  many  examples  which  Littleton  puts  in  this  chap- 
rekue  44.  ter  appeareth.     And  note,  here  is  the  first  case  wherein  a  release 

and  a  oonlirmaliwi  line  ,Uiri.[-; 
(Cro.  Car.  384.  Lessee  for  life  made  a  lease  for  thirty  ycares,  and  after  the 
I  Roll.  Abr.  lessor  and  lessee  for  life  made  a  lease  for  sixty  yeares  to  another, 
jjfn- S""-  ^°-  which  lease  for  sixty  yeares  the  lessor  did  first  confirme,  and 
Uob!i6'!'po«!  sf^""  the  lessor  coofirmed  the  lease  for  tliirty  yeares,  and  after 
310,  a.)  tenant  for   life  dyed  within  the  thirty  yeares ;  and  it  was  ad* 

id]  Inter  Unwd  judged  [d],  that  the  lease  for  thirty  yeares  was  determwed  by 
t  Lodge,  temp,  (he  death  of  lessee  for  life,  and  that  the  lessee  for  sixty  yeares 
^^b^'l^  might  enter ;  for  that  albeit  the  lease  for  sixty  yeares  was  the 

^       '  Utter  in  time,  yet  was  it  of  greater  force  in  law,  for  that  the 

leMor  who  had  power  to  confirme  which  of  them  he  would,  did 
first  confirme  the  second  lease. 

In  this  chapter  is  also  to  be  observed  eight  cases,  wherein  a 
release  and  a  confirmation  have  the  like  operation  in  law. 

Sect. 

*  forty  added  in  L.  and  M,  and  Roh. 


(3)  See  9  Rep.  143,    where  sir  Edward  Coke   brings  examples  of  these 
different  operations  of  a  confirmation. 
(1)  He  also  mentions  eight  instances  in  wiiich  tliey  agree. 


L.3.C.9-S.  517-18-19.    Of  Confirmation.    [296.a.296.b. 


Sect.  517. 

Jp^JB  T  if  I  by  my  deed  of  release  had  released  to  the  tenant  for  yeare^ 
in  tKe  lifetime*  of  the  tenant  for  life,  this  release  shall  be  voide,  for 
that  then  there  was  not  an%f  privity  between  me  and  the  tenant  for  years 
(pur  ceo  que  adonques  ne  tuit  ascun  privity  perenter  t  nioy  et  Je  tenant 
a  terme  d  ans):  for  a  release  is  not  available  to  the  tenant  for  yearesy  but 
where  there  is  a  privitie  betweene  him  and  him  that  releasetn  (2). 

This  belongeth  to  the  first  diversity  between  a  release  and  a  confirmation. 


r296T]  (d-  Sect.  518. 

TN  the  same  manner  it  is  tf  I  be  disseised^  and  the  disseisor  make  a  tease 
to  another  for  term  efyeares,  if  I  release  to  the  termor^  this  is  void :  but 
if  I  confirme  %  the  estate  of  the  termor,  this  is  good  and  ^ectualL 

4 

XT  ERE  is  the  second  diversitie  betweene  a  release  and  a  con- 
firmation.    But  if  the  disseisor  make  a  lease  for  yeares  to 
begin  at  Michaelmasse,  and  the  disseisee  confirme  his  estate,  this  ^  n  ^.  ^q  ^^ 
h  voide,  because  he  hath  but  interesse  ierminiy  and  no  estate  in  R^d. 
him,  whereupon  a  confirmation  may  enure.  ss  £.  4.  36. 


Sect.  519.  (6lUp.  8k) 

jd  LSO,  if  I  be  disseised,  and  1  confirme  the  estate  of  the  disseisor,  hee 

hath  a  good  and  rightfull  estate  in  fee  simple,  albeit  in  the  deede  of 

cof^irmation  no  mention  be  made  of  his  heires,  because  hee  had  fee  simple 

at 

f  moy  et  le  tenant  a  terme  d'ans, —        t  the  estate  of  the  termory^^his  estate^ 
luy  et  moy,  L.  and  M.  and  Roh,  L.  and  M.  and  Roh. 


(2)  For  in  this  case,  if  the  lessor  released  to  the  lessee  for  years,  without 
using  any  further  words,  the  operation  of  the  release  would  be  to  enlarge  the 
estate  of  the  lessee  by  giving  him  an  estate  of  freehold  for  his  life.  Now  to 
make  releases  operate  in  this  manner,  it  is  necessary,  not  only  that  the 
releasee,  at  the  time  the  release  is  made,  should  be  in  the  actual  possession  of, 
or  have  a  vested  interest  in,  the  lands  intended  to  be  released,  but  that  there 
should  be  a  privity  between  him  and  the  releasor.  In  the  case  mentioned  by 
Littleton,  there  is  no  privity  between  the  donor  and  tlie  lessee  of  the  donee 
for  life.  A  release  therefore  from  the  donor  to  the  lessee  would  be  void.  But 
a  confirmation  by  the  donor  is  good,  and  gives  a  stability  and  permanency  to 
the  estate  of  the  lessee  during  the  whole  term,  which  would  otherwise  deter- 
mine by  the  decease  of  the  donee.    Ante  272.  a.  27.3.  b. — [Note  254.] 

H  H  4 
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at  Ike  lime  of  the  confirmation.  For  in  suck  caK  if  the  diiseiser  coufirme 
the  alatc  of  the  diisciM>r,  tu  have  and  to  hold  to  him  and  his  htiret  of  6tt 
body  engettdred,  or  to  have  and  to  hold  to  him  for  term  of  kit  life,  yet  the 
tliMuisor  hath  a  fre  simple,  and  U  neised  in  hin  demesne  as  of  fee,  became 
whth  his  e*trile  vai  conjirmed,  he  had  then  a  fee  simple,  and  such  deed 
annot  clmnge  hi*  alale,  tcitliout  etttry  ||  made  upon  him,  i;c- 

TJEtlE  is  the  firM  case  wherein  the  releiuu  and  confirmation 
doth  agrcLS  viz.  a  coDfinnation  to  a  disseisor  in  taile,  or  for 
any  particular  estate,  ii  of  the  like  force  as  a  release  to  a  diaseiwr, 
during  such  estate,  which  in  both  cases  is  good  for  ever.  In  the 
tame  manner  it  is,  if  the  diMeieor  niake  a  gifl  in  taile,  and  die 
diweisee  confimic  the  estate  of  the  donee  for  the  life  of  the  donee, 
this  confinnation  enure»  to  the  whole  estate  taile;  for  a  confirma- 
tion can  moke  uo  fraction  of  any  estate,  to  extend  but  to  part  of 
tlie  estate  only.    Et  sic  de  cateris  ( i ) . 


(C5-  Sect.  520. 


[w] 


TN  the  same  manner  it  is,  if  his  estate  bee  conjirmed  for  terme  of  a  dmf, 
-  or  for  terme  of  an  houre,  kee  hath  a  good  estate  in  fee  simple,  Jot 
this,  thai  his  estate  iw  fee  simple  was  once  confirmed  (pur  ceo  que  •  son 
estate  CD  lee  simple  tuits  ua  fotts  confinne).  Quia  confirmare  idem  est, 
(ju&d  firinuni  lacere,  &c. 


UERE  is  the  second  c 
hath  a 


ljb.5.  fol- 
Furde'i  cai 
(Ant.  374, 
(PoM.  300 


e  wherein  the  release  and  confinni- 

L-  agree.      The  reason  of  this  is,  for  that  the  disseijor 
mple;  and  therefore  if  his  estate  be  confirmed  but 
tor  an  noure,  it  is  good  for  ever,  because  (saith  LiUletonJ  confir- 
mare idem  est,  qahd  firmumfacrre. 

Nota,  a  diversity  bctwcene  a  bare  assent  without  any  right  or 
interest,  and  on  assent  coupled  with  a  right  or  interest;  and 
therefore  an  attornement  cannot  be  made  for  a  time  nor  upon 
condition;  but  if  the  person  make  a  lease  for  a  hundred  jearec, 
the  patron  and  the  ordinary  may  contirme  fifly  of  the  yeares, 
forthey*have  an  interest,  and  may  charge  in  time  of  vacation. 
And  BO  if  a  disseisor  make  a.  lease  for  on  hundred  yeares,  the 
disseisee  may  .confirme  parcel  of  those  yeares  ;  but  then  it  miut 
be  by  apt  words,  for  he  must  not  confirme  the  lease,  or  demise, 
or  the  estate  of  the  lessee,  for  then  the  addition  for  parcell  of  the 
tenne  should  be  repugnant  when  the  whole  was  conhrmed  before, 
but  the  confirmation  must  be  of  the  land  for  part  of  the  tenne. 
So  ma;  the  confirmation  be  of  part  of  the  land ;  as  if  it  be  of 

forty 


\  made  not  in  L.  and  M.  or  Roh. 


•  son  not  in  L.  and  M.  or  Jioh. 


(1)  It  is  to  be  observed,  that  a  disseisor  acquires  by  the  disseisin  a  tor- 
tious fee  simple,  notwithstanding  at  the  time  he  makes  the  ilisseisin  he  claims 
a  less  estate;  it  being  a  rule,  that  a  disseisor  cannot  nualify  hi£  own  wrong.— 
[Note  355.] 


L.3.C.9.Sect.521.      Of  (3oufin»ation.  .    [297.  sr. 

forty  acres,  he  may  confurme  twenty,  &c.  So  if  tenant  for  life 
make  a  lease  for  an  hundred  yeares,  the  lessor  may  confirme 
eyther  for  part  of  the  terme,  or  for  part  of  the  land.  But  an 
estate  of  free-hold  cannot  bee  confirmed  for  part  of  the  estatey 
for  that  the  estate  is  intire,  and  not  severally  as  yeares  be  (i ). 


Sect.  521. 

• 

/^  LSO,  if  my  disseisor  maketh  a  lease  for  life,  the  remainder  over  in 
/eg,  tf  I  release  to  the  tenant  for  life,  this  shall  enure  to  him  in  the 
remainder.  But  if  I  confirme  the  estate  of  the  tenant  for  tearme  of  life, 
yet  after  his  decease  I  may  well  enter,  because  nothing  is  confirmed  out 
the  estate  of  the  tenant  for  life  (pur  ceo  que  ♦  riens  est  confirme  forsque 
Testate  le  tenant  a  terme  de  vie),  so  that  after  his  decease  I  may  enter. 
But  when  I  release  all  my  right  to  the  tenant  for  life,  this  shall  enure 
to  him  in  the  remainder  or  in  the  reversion,  because  all  my  right  is  gone 
by  such  release.  But  in  this  case,  if  tlte  disseisee  confirme  the  estate  and 
title  of  him  in  the  remainder  without  any  confirmation  made  to  tenant  for 
life,  the  disseisee  cannot  enter  upon  the  tenant  for  terme  of  life,  for  that 
the  remainder  is  depending  upon  the  state  for  life;  and  if  his  estate  should 
be  defeated,  the  remainder  should  be  defeated  by  the  entry  of  the  disseisee, 
and  it  is  no  reason  that  he  by  his  entry  should  defeat  the  remainder  against 
his  confirmation,  Sfc. 

TJE  R  E  is  the  third  case  wherein  the  release  and  confirmation 
differ,  for  the  confirmation  to  the  tenant  for  life  doth  not 
enure  to  him  in  the  remainder. 

And  so  it  is  when  the  severall  estates  be  in  one  person;  as  if 
the  disseisor  make  a  gift  in  taile,  the  remaynder  to  the  right 
heires  of  tenant  in  taile,  if  the  disseisee  confirme  the  estate  in 

taile 

*  nul  added  in  L.  and  M.  and  Rck, 


■**^ 


( 1 )  The  distinctions  taken  here  by  sir  Edw.  Coke  are,  that  a  confirmation 
to  a  tenant  of  freehold  or  inheritance,  cannot  be  so  worded  as  to  have  a  less 
operation  than  that  of  confirming  his  whole  estate ;  consequently,  a  confirma- 
tion to  such  a  tenant,  either  of  the  lands,  or.  of  his  estate  in  them,  for  any  term 
or  period,  is  a  confirmation  of  his  whole  fee.  A  disseisor  always  acquires  by 
the  disseisin  a  tortious  fee  simple ;  a  confirmation  therefore  to  him,  however 
qualified,  is  a  confirmation  of  his  whole  fee.  It  is  otherwise  in  the  case  of  a 
term  of  years.  A  confirmation  may  be  made  of  part  of  the  term  only.  The 
reason  of  this  difference  is,  that  an  estate  of  freehold  or  of  inheritance  is  consi- 
dered as  integral  and  indivisible.  But  as  years  are  several,  the  term  which  is 
composed  of  them  is  necessarily  fractional  and  divisible,  and  may  consequently 
be  confirmed  in  part  only,  by  using  proper  expressions  for  this  purpose-  If  a 
person  confirms  the  estate  of  the  tenant  for  years  for  part  of  the  term,  as  the 
word  estate  signifies  all  the  interest  or  term  of  years  which  the  tenant  has,  the 
subsequent  words  are  not  considered  as  qualifications  of  the  former  words,  but 
as  absolutely  repugnant  to  them;  and  as  both  cannot  stand  together,  the  law 
prefers  the  first,  which  are  the  principal,  to  the  other,  which  are  only  secondary. 
r— [Note  2^6.] 


I 


tailc,  it  shall  not  extend  to  the  fee  Eimple,  no  more  than  if  the 
diraeiBor  had  made  a  gili  in  uile,  the  remainder  for  tite,  ibe 
remainder  to  the  richt  hrires  of  tenant  in  tailc ;  this 
extended!  onely  to  the  estate  tailc,  and  not  f^-  to  tlie  fgQyT 
remainder  for  hfe,  nor  to  the  remainder  in  fee.  But  if  I  u  J 
the  discieiBor  make  a  lease  for  life  to  A.  and  B.  and  the 
disseisee  confirme  tlie  estate  of  A.,  B.  sholi  take  advanl^e 
thereof;  for  the  estate  of  A-  which  was  confirmed  was  jovnt  wttJi 
B.  and  in  that  case  tbe  diracisec  ehall  not  enter  into  tne  land, 
and  divest  the  moity  of  B. 

If  the  disseisor  mfeofFs  A.  and  B.  and  Uie  heires  of  B.  if  the 
disacisec  continue  ttie  estate  of  B.  for  liiu  life,  this  shall  not 
only  extend  to  his  companion,  ns  hath  beene  said,  but  to  hif 
whole  fee  simple,  because  to  many  purposes  hec  bad  the  vliolc 
fee  eimple  in  him,  and  the  confirmation  shall  bee  taken  mod 
Strong  against  him  that  mode  it. 

Tenant  in  ta^lc  discontinueih  in  fee  and  dyeth,  the  discontinuee 
make  a  lease  for  life,  and  ^antcth  thi^  reversion  to  the  issue, 
he  shall  not  have  a  formedon  against  tenant  for  life ;  for  by  bis 
formedon  he  must  recover  the  estate  of  iniieritance,  and  the  lessee 
for  life  bath  not  the  inheritance,  but  the  issue  in  taile  himselfe 
hath  it. 

If  fcofiue  upon  condition  make  a  lease  for  life,  or  a  gift  in  taile, 
and  the  fcolTor  release  the  condition  to  the  feoilee,  he  shall  not 
enter  upon  the  lessee  or  donee,  because  be  cannot  regaiae  his 
ancient  estate. 

If  the  feoffee  upon  condition  make  a  lease  for  life,  the  remainder 
in  fee,  if  the  feonbr  release  the  condition  to  the  lessee  for  life,  it 
shoU  enure  to  him  in  the  remainder ;  as  well  as  in  the  case  of 
the  right,  or  of  a  rent,  t^c. 

If  a  feme  disseisoresse  make  a  feoSment  in  fee  to  the  uae  of  A- 
for  life,  and  after  to  the  use  of  herselfe  in  taile,  and  the  remainder 
to  tlic  use  of  B.  in  fee,  nnd  tlicn  takcth  liui^baiid  the  disseLsee, 
and  he  releaseth  to  A.  all  his  right,  this  shall  enure  to  B.  and  to 
his  own  wife  also ;  for  by  the  rule  oi  Littleton  it  must  enure  to 
all  in  the  remainder  ( i ). 

But  if  A.  letteth  to  B.  for  life,  and  B,  maketh  a  lease  to  C.  for 
his  life,  the  remainder  to  A.  in  fee,  A.  releaseth  to  C  all  his 
right,  this  is  good  to  perfect  the  estate  of  C.  for  his  life.  But 
when  C.  dyeth,  A.  shall  be  in  of  his  old  estate,  for  his  release 
could  not  enure  to  himselfe  to  perfect  his  defeasible  remainder, 
but  his  ancient  right  remaineth.  And  note,*  that  in  these  two 
cases  the  fee  is  devested  and  vested  all  at  one  Instant ;  in  the 
same  manner  as  if  tenant  in  taile  make  a  lease  for  life,  at  the 
same  instant  the  estate  taile  is  devested  out  of  the  donee,  and 
the  reversion  in  fee  out  of  the  donor,  and  a  new  fee  vested  in 
tenant  in  taile.  And  so  if  the  husband  make  a  lease  for  life  of 
his  wife's  land,  he  devesteth  his  owqe  estate,  that  he  hath  iu  her 
right,  and  the  inheritance  of  his  wife,  and  at  the  same  instant 
vesteth  a  new  reversion  in  fee  in  himselff. 

"  Bui 


(l)  For  though  a  man  cannot  contract  with  his  wife,  or  transfer  any  ime- 
reit  to  her,  yet  she  may,  by  construction  of  law,  take  benefit  of  n  release  made 
by  him  to  a  third  person,  and  enuring  by  way  of  extinguishment.  Hank.  Abr. 
—[Note  357.] 


L. 3.  C. 9.  Sect. 521.   Of  Confirmation*     [297.b.298.a. 

<<  But  in  ihis  case,  if  the  disseisee  canfirme  the  estate  and  tide  wd.  ag  Aiti.  17. 
of  him  in  the  remainder.*'      Here   is    the  third  case  30  H.  8. 

[2Q87I  wherein  the  release  and  confirmation  doe  agree,  cO'  for  R«coT.enTalue. 
J  the  confirmation  made  to  him  in  the  remainder  shall  ^^'  3®*  *3  ^  3- 
availe  the  tenant  for  life,  as  much  as  the  release  shall.      ^^  i^n!^ 

PI.  Com.  DeUoMN't  «••••    Vid.  Sect.  374. 

*^  For  that  the  remainder  is  depending,  SfC**    By  this  some  (Mo.  gi.) 
have  gathered,  that  if  a  disseisor  make  a  lease  for  life,  reserving 
the  reversion  to  himselfe,  and  the  disseisee  confirmeth  the  state 
of  the  disseisor,  that  he  mav  enter  upon  the  lessee,  because  the 
estate  of  him  in  the  reversion  dependeth  not  upon  the  state  for 
life  as  die  remainder:  but  all  is  one,  for  bj  the  confirmation 
made  to  him  in  the  reversion,  all  the  right  of  him  that  confirmeth 
is  gone,  as  well  as  when  he  maketh  it  to  him  in  remainder ;  and 
he  cannot  by  his  entrjr  avoide  the  estate  of  the  lessee  for  life, 
but  hee  must  avoide  the  state  of  the  lessor,  which  against  his  Reported  by  nr 
owne  confirmation  he  cannot  doe ;  and  it  hath  been  adjudged,  John  Poplmni, 
that  if  a  disseisor  make  a  lease  for  life,  and  after  levie  a  fine  of  /p^,*  *!wa  ^\ 
the  reversion  with  proclamations,  and  the  five  years  passe,  so  as  (e  Rep.  40.) 
the  disseisee  is  for  the  reversion  barred,  he  shall  not  enter  upon  rSid.  360.) 

the  lessee  for  life,  6  Saun.  149, 

150.  Ai^4ft4. 

**  The  remainder  should  he  defeated^    It  is  regularly  true,  that 
when  the  particular  estate  is  defeated,  that  the  remainder  thereby  * 
shall  be  also  defeated,  but  it  fkileth  in  divers  cases. 

For  where  the  particular  estate  and  the  remainder  depend  Vid.  PI.  Com. 
upon  one  title,  there  the  defeating  of  the  particular  estate  is  a  ^lthint*»  case, 
defeating  of  the  remainder.  But  where  ihe  particular  estate  is  (*^o»^333«  «•!>•) 
defeasible,  and  the  remainder  by  good  title,  there  though  the 
particular  estate  be  defeated,  the  remainder  is  good.  As  if  the 
lessor  disseise  A.  lessee  for  life,  and  make  a  lease  to  B.  for 
the  life  of  A.  the  remainder  to  C.  in  fee,  albeit  A*  re-enter,  and 
defeate  the  estate  for  life,  yet  the  remainder  to  C.  being  once 
vested  by  good  title  shall  not  be  avoided  >  for  it  were  against 
reason  that  the  lessor  should  have  the  remainder  againe,  against 
his  owne  liverie;  and  this  is  well  warranted  by  the  reason  of 
Littleton  in  this  case.  So  it  is  if  a  lease  be  made  to  an  infant  for 
life,  the  remainder  in  fee,  the  infant  at  his  full  age  disagree  to 
the  estate  for  life,  yet  the  remainder  is  good,  for  that  it  was  once 
vested  by  good  title ;  for  in  both  these  cases  there  was  a  par- 
ticular estate  at  the  time  of  the  remainder  created. 

If  a  lease  be  made  to  A.  for  the  life  of  B,  the  remainder  to  C.    17  £•  3-  A^- 
in  fee,  A.  dyeth  (A)  before  an  occupant  entreth,  here  is  a  re- 
mainder without  a  particular  estate,  and  yet  the  remainder  con- 
tinueth  good  (1). 

A  rent  is  granted  t6  the  tenant  of  the  land  for  life,  the  re-  3  E.  3.  Abb.  Ass. 
mainder  in  fee,  this  is  a  good  remainder,  albeit  the  particular  ^^'?^'  ^ 

Moore  664.    Yelr.  9.    9  BoU.  Abr.  415.    7  H.  4. 6.     1  Bep.  66.    Noy  47.)   7  H.  4. 6. 

estate 

(A)  Hert  the  feme  rf  Hie  test  appean  to  require  a  mmk^Um.    See  Mr.  IUuo*9  bitr, 
J).  116,  117. 


( 1 )  But  since  the  stat.  dp  Car.  2.  c.  3.  ^  is.  and  14  Geo.  s.  c.  so,  §  9,  no  such 
vacancy  can  happen.  Vid.  ante  n.  5.  41.  b.  and  Atkinson  v.  Baker,  4  T.  R.  230. 


eMMe  coDtinued  not ;  for  eo  inttante  that  he  tooke  the  partinitar 
catate,  eo  imtante  the  remsindcr  vested,  and  the  Buspetitian 
in  judffement  gf  law  jrew  after  the  taking  of  the  psoticnlv 
estate  (a). 


(3)  A  rent  i>  an  incorporeal  hereditament,  and  susceptible  of  the  tame  Unu- 
tatiODS  as  other  h«reditameot£.  Hence  it  mny  be  granted,  or  devised,  for  lift, 
or  in  toil,  with  remainders  or  limitations  over.  But  there  is  this  difTerence  be- 
tween an  intail  of  lands  and  an  intail  of  rent;  that  the  tenant  in  tail  of  lands, 
with  the  immediate  reversion  In  fee  in  tlie  donor,  may,  by  a  common  recovery, 
bar  the  intail  and  tJie  reversion :  whereas  the  grantee  in  tail  of  a  rent  d*  novo, 
without  a  subsequent  limitation  of  it  in  fee,  acquires,  by  a  common  recovenr, 
only  a  base  fee,  determinable  upon  his  decease,  and  failure  of  tlie  issues  in  tail ; 
but  if  there  is  a  limitation  of  it  in  fee,  sf^r  tlie  limitation  in  toil,  the  recovbi; 
of  the  tenant  in  tail  gives  him  the  fee  eimple.  This  was  resolved  in  the  cases  of 
Smith  V.  Farnaby,  Carter  5a.  Sid,  ^85,  and  a  Keb.  ag.  55.  84,  Weelces 
v.  Peach,  1  Lutw.  i3i8.  1934,  an(f  Chaplin  v.  Chaplin,  3  P.  Wins-  asp. 
The  reason  of  this  difference  is,  that  it  would  be  unjust  that  the  conveyance 
of  a  grantee  of  a  rent  should  ^ive  a  longer  duration  or  existence  to  the  rent, 
than  it  had  in  its  original  creation.  It  is  true,  that  the  barring  of  an  estate 
tail  in  land  is  equally  contrary  to  the  intention  of  the  grantor.  But  a  rent 
differs  materially  from  land.  The  old  principles  of  the  feudal  law  looked 
upon  every  modification  of  landed  property,  which  was  considered  to  be  against 
common  right,  with  a  very  jealous  eye.  Now,  a  rent-charge  was  supposed  to 
be  agaiost  comraoQ  right,  the  grantee  of  the  rent-charge  being  subject  to  no 
feudal  services,  and  being  a  burthen  upon  tlie  tenant  who  was  to  perform  them. 
Upon  this  principle  the  Taw,  in  every  instance,  avoided  giving  by  iinplicatira  % 
continuation  to  tne  rent,  beyond  the  period  expressly  fixed  for  its  coDtinuaoce. 
Thus  if  a  tenant  in  tail  of  land  die  without  issue,  his  wife  is  entitled  to  doirer 
for  her  life  out  of  the  land,  notwithstanding  the  failun-  of  the  issue;  but  the 
widow  of  a  tenant  hi  tail  of  reul  is  not  i:nliili'i.l  lo  iiL-r  douir  againhl  ihu  donor. 
So  if  a  rent  is  granted  to  n  man  and  his  heirs  generally,  and  lie  dies  without  an 
heir,  the  rent  does  not  escheat,  but  sinks  into  the  land.  It  is  upon  this  principle, 
that  when  there  is  not  a  limitation  over  in  fee,  a  tenant  in  tail  of  rent  acquires, 
by  his  recovery,  no  more  than  a  base  fee.  But  if  there  is  a  limitation  in  fee, 
after  tlie  particular  limitation  in  tail,  the  grantor  has  substantially  limited  tbe 
rent  in  fee ;  end  therefore,  it  is  doing  him  no  injustice  that  the  recovery  should 
give  the  donee,  who  suffers  it,  an  estate  in  fee  simple.  Tlie  case  of  Chaplin  t. 
Chaplin  was,  that  lady  Hnnby,  the  grandmother  of  Porter  Chaplin,  being 
seised  in  fee,  conveyed  divers  lands,  to  the  use  and  intent  that  tne  trustees 
named  in  the  deed,  should  receive  and  enjoy  a  rent-charge  of  30 1.  per  ann.  to 
them  and  their  heirs,  with  power  to  distrain  for  it,  and  to  enter  and  hold  the 
land  on  non-payment  for  lorty  days ;  and  then  the  rent  was  declared  to  be  to 
the  use  of  Porter  Ch^lin  in  tail :  remainder  to  the  use  of  the  same  person  who 
had  the  land  in  fee.  It  is  stated  to  have  been  afterwards  disclosed  to  the  court, 
that  the  legal  estate  of  the  rent  in  fee  was  in  the  trustees.  But  it  is  worthy  of 
the  attention  of  the  reader,  that  it  was  not  necessary  that  any  new  matter  should 
be  adduced  to  disclose  this  to  the  court,  as  it  appears  on  the  face  of  the  deed : 
for  a  conveyance  to  A.  and  his  heirs,  to  the  use  and  intent  that  B.  and  his 
heirs  may  receive  a  rent  out  of  the  estate,  gives  B.  the  legal  fee  of  the  rent ;  so 
that  if  it  is  ajlerwards  declared,  that  B.  and  his  heirs  are  to  stand  seised  of 
die  rent  to  uses,  the  intended  cestuus  que  use  take  only  tra.st  or  eijuitable 
eiUtes.  If,  therefore,  it  is  intended  to  limit  a  rent  in  strict  settlement,  it 
is  necessary  to  do  it  by  way  of  grant  at  common  law,  to  some  person  and 
his  heirs,  to  the  uses  intended  to  be  limited.    This  gives  the  grantee  the  mere 


L.  3.  C. 9.  Sect.  522.       Of  Confinnation.  [298.  a* 

If  a  man  grant  a  rent  to  B.  for  the  life  o£  Alice,  the  remainder 
to  the  heiret  of  the  body  of  AUcey  this  is  a  good  remainder,  a&d 
yet  it  must  Test  upon  an  instant  (3). 


Sect  522. 

/i  LSO,  if  there  bee  two  disseisors^  and  the  disseisee  releaseth  to  one  ef 
them,  hee  shall  hold  his  companion  out  of  the  land.  But  if  lite 
disseisee  confirme  the  estate  of  the  one,  without  more  saying  in  the  deede 
(sans  pluis  *  dire  en  le  fait),  some  say  that  hee  shall  not  hold  his  con^ 
panion  out,  but  shall  holdjoynily  mth  him,  for  that  nothing  was  confirmed 
but  his  estate  which  wasjoynt  (pur  ceo  que  f  riens  fuit  confirme  forsque 
son  estate  que  fuit  joynt),  i^c. 

'T^HIS  is  the  fourth  case  wherein  the  release  and  the  con- 
firmation  seeme  to  di&r,4>eing  made  unto  one  of  the  dis- 
seisors. 

**  Confirmed  but  his  estate,  Spe."  Hereby  it  appeareth,  that  if 
the  disseisee  confirme  the  estate  of  the  one  disseisor  in  the  luids, 
to  have  and  to  hold  the  lands  or  tenements,  or  the  right  ox  the 
disseisee,  to  him  and  his  heires,  hee  shall  hold  out  the  ot{ier 
disseisor ;  and  that  appeareth  by  Littleton,  first,  upon  these  words  * 

(confirme 

•  dire — parlance  L.  and  M.  and       f  nul  added  in  £.•  and  M.  and  Roh* 
Roh. 


seisin  to  the  uses,  and  the  uses  declared  upon  it  will  be  executed  by  the  statute. 
See  note  on  uses  ayi.  b.  VII.  3. — [Note  358.] 

(3)  Formerly  the  doctrine  of  the  necessity  that  the  remainder  should  vest  at 
the  very  instant  of  the  determination  of  the  particular  estate  at  farthest,  was 
extended  to  the  case  of  a  posthumous  son.  In  the  case  of  Reeve  v.  Long, 
1  Salk.  2^7,  an  estate  was  limited  to  A.  for  life,  remainder  to  his  eldest  son  in  tau ; 
A.  died,  leaving  his  wife  enseint.  She  afterwards  had  a  son.  *  It  was  adjudged 
that  the  son,  not  being  in  esse  at  the  time  of  the  determination  of  the  particuJar 
estate,  could  not  take  under  the  limitation.  This  judgment  was  afterwards 
affirmed  in  the  court  of  king's  bench ;  but  it  was  reversed  m  the  house  of  lords, 
against  the  opinion  of  all  the  judges.  To  obviate  all  doubts  respecting  the  law 
in  this  case,  the  statute  of  10  Will.  III.  c*  16,  was  passed,  by  which  it  was 
enacted,  that  where  any  estate  is,  by  marriage,  or  any  other  settlement,  settled 
in  remainder  to  children,  with  remainders  over,  any  posthumous  child  may  take 
in  the  same  manner  as  if  bom  in  the  father's  life-time.  It  is  singular  that  this 
statute  does  not  expressly  mention  limitations  or  devises  made  by  wills.  There 
is  a  tradition,  that,  as  the  case  of  Reeve  v.  Long  arose  upon  a  will,  the  lords 
considered  the  law  to  be  settled  by  their  determination  in  that  case  ;  and  were 
unwilling  to  make  any  express  mention  of  limitations  or  devises  made  in  wHlSp 
lest  it  should  appear  to  call  in  question  the  authority -or  propriety  of  their 
determination.  Besides,  in  the  above  case  of  Reeve  v.  Long,  the  words 
of  the  act  may  be  construed,  without  much*  violence,  to  comprise  settle* 
ments  of  estates  made  by  will,  as  well  as  settlements  of  estates  made  by  deed. 
—[Note  259.] 


^ra 


Of  Confirmation.      L.3.C.9.Se( 

(eimjirme  the  slate  rtf  emej  without  more  ssying  L 

(C^'deedo,  viz.  to  have  ami  to  hold  the  lands,  &c. 

condly,  tho  reason  of  Littleton  in  expresse  words  U,  for  | 

that  nothing  wm  confirmed  but  his  estate  which  was 

joynt-     Thirdlv,  the  next  two  Sections  make  it  plaine  where  the 

habendum  is  aaded. 

Hereby  nUa  it  appeareth,  that  a  release  ie  more  forcible  ia  law 
than  a  confirmation.  If  the  di^seieee  and  a  stranger  disseise  the 
heire  of  the  disseisor,  and  the  disseisee  confimic  the  estate  of  his 
companion,  this  shall  not  extinguish  his  right  (hat  H'as  suspended ; 
so  as  if  the  heire  i  B)  or  the  (lisseisor  re-enter,  the  right  of  the 
disseisee  is  revived.  And  so  it  is  if  the  grantee  of  a  rent-charge 
and  an  eslranger  dtsseise  the  tenant  of  the  land,  and  the  grantee 
confirme  ihc  estate  of  his  companion,  the  tenant  of  the  land  re- 
enter, the  rent  is  revived;  for  the  confirmation  extended  not  lo 
the  rent  suspended,  otherwise  it  is  of  a  release  in  both  cases. 


Sect.  523. 


jiSH  for  this  soau  have  »aid,  tluit  if  two  jo^tmtmli  bet,  and  Uu  om 
connrmx  lite  estate  of  thr  other,  that  fie  kath  hut  a  jiM/»t  eMate,  m 
he  had  offare. .  But  if  nte  hath  such  words  in  the  deede  of  confirmatiim, 
to  have  anU  to  hold  to  km  miH  to  his  heires  alt  the  tenemenlt  trAnW' 
mentiun  is  made  in  the  confirmation,  then  he  /lath  a  lole  estate  in  the 
teaemtnts,  *  ^e.  And  ther^ore  it  is  a  good  and  sure  thing  ia  every  eatf 
firmation  to  have  these  leordt;  to  have  arid  to  hold  the  lenemeatt,  Sse^  its 
fee,  or  in  fee  taile,  or  for  terme  of  life,  or  for  lerme  of  yearei,  accordini[ 
i:.f  the  ane  h  or  the  mtiCter  Itfttk  (soiomjUL-  wo  i|iie  If  ciis -f- i-si,  on  d 
matter  gist). 

AND  this  confirmation  leareth  the  state  as  it  was,  and  doth 
not  amount  to  any  severance  of  the  joynture,  as  sonie  hive 
said. 


34E.3ii"-              "  But  ifheekath  such  Kords 
Confim,  pi.  15.    and  evident  enough. 

in  Ike  deedc. 

Sic" 

TJiis 

is  plaiiie 

»  And  tkerefoTcit  i. 
counsell,  and  worthy  1 

s  a  good  <ind  sure  thing 
to  be  observed. 

,  ^-c: 

■    This 

is  good 

Soct. 

•  S^c.  not  in  L.  and  M.  or  Roh. 

1 

est  not  in  L. 

and 

M.  or  Roh. 

(B>  Hat.-atte«u.lhctatihmUI>t  rudatiflariCoht  haduid. 
llic  diiKiMr  tt-tiiXa,"  inltaui  'f,  ■'  so  »3  if  llie  hdr  ur  ihc  di»<:i!L>i 

:;r.: 

«  if  Uit  l 

leir  of 

L.3.C.  9.  Sect.  524-5.   Of  Confirmation.    [298. b.  299. a. 


Sect  524. 

JpOR  to  the  intent  of  some,  if  a  man  letteth  land  to  another  for  l^e, 
■  and  after  confirme  his  estate  which  hee  hath  in  the  tame  land,  to 
have  and  to  hold  his  estate  to  him  and  to  his  heires,  this  confirmation  as 
to  his  heires  is  voide,  for  his  heires  cannot  have  his  estate,  which  was  not 
but  for  terme  of  his  life  (car  ses  heires  ne  poient  aver  son  estate,  que 
•  ne  fuit  forsqae  pur  terme  de  son  vie).  But  if  he  corffirme  his  estate 
by  these  words,  to  have  the  same  land  to  him  and  to  his  heires,  this  con^ 
Jirmation  maketh  a  fee  simple  in  this  case  to  him  in  the  land,  for  that 
the  words  to  have  and  to  hold,  ^c  goeth  to  the  land,  and  not  to  the  estate 
which  hee  hath  (pur  ceo  que  f  les  parolx  a  aver  et  tener.  See.  va  a  le 
terre,  et  nemy  al  estate  que  il  ad),  S^e. 

XJ  ERE  the  diversity  is  apparent  betweene  a  confirtnation  of 
the  estate  for  life  in  the  land  to  have  and  to  hold  the  said 

state  in  the  land  to  him  and  his  heires  this  cannot  (>  Boll.  Abr. 

t2QQ7l  OCJ'  enlarge  his  estate,  for  his  estate  bein^  but  for  4ife,  ^^^ 
^^  J  that  estate  cannot  bee  extended  to  his  heires.    But  in  (pio/ils^^) 
that  case  if  he  confirme  the  state  for  life  in  the  land  in 
the*  premisses  of  the  dead,  and  the  habendum  is  in  this  sort,  to 
have  and  to  hold  the  land  to  him  and  his  heires,  this  shall  enlarge  . 

his  estate,  and  create  in  him  a  fee  simple. 

Wherein  is  to  bee  noted,  [e]  that  Uie  habendum  and  the  pre-  [e]  Vid.P|.Coitt. 
misses  doe  in  substance  well  agree  together,  and  that  the  ha*  m  Thiogmor- 
lendum  may  enlarge  the  premisses,  butnot  abridge  the  same  (i ).  J®{*  \^' 

And  seeing  that  in  conveyances,  limitations  of  remainders  are  Wrottesl^e's 
usuall  and  common*  assurances,  it  is  dangerous  by  conceipts  or  case,  197. 
nice  distinctions  to  bring  them  in  question,  as  have  in  latter  time  (^  Rep.  93.) 
beene  {Attempted. 

"  His  estater    Vide  Sect.  650. 


Sect;  525. 

ydLSO,  if  I  let  certaine  land  to  a  feme  sole  for  terme  of  her  life,  who 
taketh  husband,  and  after  I  confirme  the  estate  of  the  husband  and 
wife^  to  have  and  to  hold  J  for  terme  of 'their  two  lives ;  in  this  case  the 
husband  doth  not  hold  ioyntly  with  his  wife,  but  holdeth  in  right  of  his 
wife  for  term  of  her  lijc.  But  this  coifirmation  shall  enure  to  the  huS" 
band  by  t^ay  of  remainder  for  terme  of  his  Ife,  if  hee  surviveth  his  mfe. 

xi  £  R  £ 

*  ne  not  in  L,  and  Af.  or  Roh.  \  the  land  added  in  L.  and  M.  mid 

f  les  parolx — le,  L,  and  M,  and    Roh. 
Roh. 


( 1 )  On  the  operation  of  an  habendum  iika  deed,  see  ant.  21.  a.    Vin.  Abr. 
Grant.  J.  K.L.  and  M. 


Vld.  3e«,  573, 
(Sid.  83.  361.) 
(a  RoU.  Abr. 
8«8.) 


(4llep.»8,) 

ilE.3.«. 
<i  Itoll.  lUp. 
930.  317,  43a. 
3  Leo.  4.  a. 


id  As*,  p.  3. 
|8£.3 
Coofir.  17. 
.7  E.  3.  68. 
aaE.s.94. 
40  E.  3. 
B  A»>.  ao. 


IJ  E  R  E  is  the  fourth  case  wherein  tho  release  and  confirmuian 
doc  agree;  and  in  this  ca«e  it  is  to  be  ob£i?rvt'd,  that  the 
baron  halh  such  an  estate  in  the  liuid  in  the  right  of  his  wife  w 
hee  is  capable  of  a  confimiatiun  to  enlarge  his  estate ;  and  diere- 
fare  if  the  confirmation  had  been  made  ofhic  estate  to  him  alone, 
to  have  and  to  hold  the  land  to  him  and  to  hi&  heires,  this  h^d 
been  good  to  hare  conveyed  the  fee  simple  to  him  after  ilie  de- 
cease of  his  wife :  for  if  in  this  case  a  relee^  be  made  to  ilw 
husband  and  his  heires,  this  is  sulScieDt  to  coa\ey  the  inheritance 
of  tlieland  to  the  husband  (s). 

"  Doth  not  kaldjoj^Ttily  n-ilk  his  mfe."  For  two  causes. 
First,  because  ^  the  wife  hath  the  whole  for  her  life.  PgOQ^l 
Secondly,  Joyntcnants  mutt  (ss  hath  beene  before  said  1  h  J 
in  the  chapter  of  Joy n tenants )  come  in  by  one  title. 
But  in  thb  case  if  the  confirmation  h^  been  made  to  ihe  husband 
and  wife,  to  have  and  to  hold  the  land  to  them  two  and  to  their 
heires,  they  had  been  j'oyntenantK  of  the  fee  simple,  and  the  hus* 
baud  seised  in  the  right  of  his  wife  for  her  life:  for  the  husband 
and  the  wife  cannot  lake  by  moities  during  the  coverture. 

If  a  roan  Icttetb  land  to  tlie  husband  and  wife,  to  have  and  to 
hold  the  one  moity  to  the  hiishand  for  temie  of  his  life,  and  the 
other  moity  to  the  wife  for  her  life,  and  the  lessor  confirme  the 
estate  of  them  both  in  the  land,  to  have  and  to  hold  to  them  and 
to  their  heires;  by  this  confirmation  as  to  the  nioity  of, the 
husband,  it  enureth  only  to  the  husband  and  hii  heires,  for  the  ni& 
had  nothing  in  that  nioity ;  but  as  to  the  moity  of  the  wife,  they 
are  joyntenants,  as  hath  bin  said :  for  the  husband  hath  sat^i  an 
estate  in  his  wife's  moity,  in  her  ri^ht,  as  is  capable  of  a  confir- 
ni^*4'.n.  But  if  such  a  lease  for  life  be  made  to  two  mvn  bv 
UTerall  moides,  and  the  lessor  confirme  tlieir  estates  in  the  lanX 
to  have  and  to  hold  to  them  and  to  their  heires,  thev  are  tenants 
in  common  of  the  inheritance;  for  regularly  the  confirmation 
riiall  enure  according  to  the  quality  and  nature  of  the  estate 
which  it  doth  enlarge  and  increase. 

If  a  lease  for  life  be  made  to  A.  the  remainder  to  B.  for  life, 
and  the  lessor  confirme  their  estates  in  the  land,  to  have  and  10 
hold  to  them  and  their  heires,'.^.  taketh  one  moity  to  him  and 
his  heires,  and  therefore  of  the  one  moity  he  is  seised  for  life, 
the  remainder  to  B.  for  life,  and  then  to  him  and  his  heires :  of 
the  other  moitj  A.  is  seised  for  life,  the  immediate  inheritance 
to  B.  and  his  heires ;  because  aa  to  the  moity  which  li,  takes, 
the  same  is  executed:  as  if  the  reversion  be  granted  to  tenant 
for  life,  and  to  a  stranger,  it  is  executed  for  one  moity,  (a»  hath 


(3)  The  natureof  the  estate  which  the  husband  acquires  by  marriage  in  his 
wife's  real  property,  will  be  explained  in  a  note  to  fol.  3J5.  b.  With  respect  to 
hie  interest  in  her  chattels  real  and  choses  in  nclion,  an  accurate,  and,  so  far  as 
it  goes,  a  masterly  explanation  of  it  is  given  in  Bacon's  Abridgment,  Baron  and 
Feme,  (B).  It  is  much  to  be  lamented,  that  the  author  did  not  go  more  fully 
into  the  subject.  Mr.  Viner  has  collected  most  of  the  cases  resjiectiiig 
it  with  his  usual  industry. — But  since  the  publication  of  that  useful  com- 
silatioD,  several'  cases  have  been  deterniined,  by  which  the  law  upon  it 
has  been  greatly  illustrated  and  explained,  and,  in  some  instances,  altered. 
An  attempt  will  be  made  to  give  a  succinct  view  of  it,  in  a  note  to  fol.  351. 
—[Note  160.] 


L.  3.  C.9.  Sect.525.      Of  Confirmation.  [299-  b. 

been  said  before)  and  therefore  in  this  case  they  are  tenants  in 
common.  ^ 

If  lands  be  given  to  two  men,  and  to  the  heires  of  their  two 
bodies  begotten,  and  the  donor  confirmeth  their  two  estates  in  the 
land,  to  have  and  to  hold  the  land  to  them  two  and  to  their 
heires :  in  this  case  some  are  of  opinion,  that  they  shall  be  joyn- 
tenants  of  the  fee  simple,  because  the  donees  were  joyntenants 
for  life,  and  (say  they)  the  confirmation  must  enure  according  to  ' 

the  estate  which  they  have  in  possession,  and  that  was  joynt. 
But  others  hold  the  contrary.  For,  first,  they  say,  that  'the  do- 
nees have  to  some  purposes  severall  inheritances  executed,  though 
between  the  donees  survivor  shall  hold  for  their  lives.  Secondfy, 
they  say,  that  when  the  whole  estate,  which  comprehendeth  seve- 
rall inheritances,  is  confirmed,  the  confirmation  must  enure 
according  to  the  severall  inheritances,  which  is  the  greater  and 
most  perdurable  estate,  and  therefore  that  the  donees  shall  be  Vid.  Sect.  573, 
tenants  in  common  of  the  inheritance  in  this  case. 

"  By  toay  of  remainder y  Sfc.'*    Here  some  question  hatli  been 
made  of  this  terme  remainder,  without  any  cause  at  aU,  because  in 
law  it  is  in  nature  of  a  remainder.  For  in  case  of  a  fine,  when  a  re-  PI.  Com.  Col- 
version  expectant  upon  an  estate  for  life  in  A,  is  granted  to  B.  et  ^^"Ws  ca«e. 
^lUB  ad  ipsum  reverti  deberUpost  mortem  A.  mcefaio  B.  Sf  JuBredibus  ^^^'      ^^ 
suis  remaneant,  Sfc.  and  ^  more  colourable  exception  might  be 
taken  against  this  word  remaneant  there,  than  m  the  case  of 
Littleton, 

It  is  true,  that  in  •  16  //.  6.  it  is  called  a  reversion:  in  [0]  9  J?.  4.  [•]  16  H.  6.  tit 
it  is  called  a  remainder:  in  [;?]  6  E,  3.  it  is  said,  that  by  the  con-  Release  45. 
firmation  an  estate  accrued  to  the  husband  for  terme  of  his  life.  W  ^E.  4-  »8. 
In  [y]  17  E.  3.  the  husband,  living  the  wife,  shall  have  nothing  W  ^^^'^' 
but  m  abeyance  after  the  death  of  his  wife.    But  lest  there  should  68.  b. 
bee  pugna  verborum,  which  learned  and  wise  men  ever  avoide,  all 
do  resolve,  that  the  estate  of  the  husband  is  good,  and  that  it  doth 
enure  by  way  of  increase  and  inlargement  of  his  estate.     And  17  £.3.68.5. 
albeit  in  this  case  of  Littleton,  the  husband  by  the  confirmation  Vi-Pa-iet'scaie, 
gaineth  an  estate  for  life  in  remainder,  (as  Littleton  termeth  it)  \^\'^*  fo-7^- 1». 
yet  if  the  husband  doth  waste,  an  action  of  waste  shall  lie  against  ^    ^^  ^***  ^'^ 
him  and  his  wife,  notwithstanding  the  meanc  remainder,  because 
the  husband  himselfe  committeth  the  waste,  and  doth  tlie  wrong ; 
and  therefore  shall  not  excuse  himselfe  for  his  committing  of 
waste,  in  respect  he  himselfe  hath  the  remainder ;  no  more  than 
if  a  man  lesseth  to  A.  during  the  life  of  B.  the  remainder  to  him 
during  the  life  of  C  if  he  commit  waste,  an  action  of  waste  shall 
lie  against  him  (1). 

Sect 


( 1 )  It  is  necessary  to  distinguish  between  the  cases  mentioned  by  Littleton 
and  sir  Edward  Coke,  in  this  and  the  preceding  chapter,  where  an  estate  for 
life  is  enlarged  to  an  estate  in  fee,  by  tlie  release,  or  confirmation  of  the  rever- 
sioner, or  remainder-man,  and  those  cases  where  a  person,  being  seised  of  an 
estate  for  life,  the  inheritance  is  afterwards  conveyed  or  devised  to  his  right 
heirs,  by  a  subsequejit  deed,  or  will.  It  appears  by  the  case  of  Moore  v, 
Parker,  1  Lord  Raym.  37.  4  Mod.  316.  Skin.  558,  and  Fonnereau  v.  Fon- 
iiereau,  Doug.  Rep.  1  vol.  470,  that  the  estate  of  tlie  ancestor  is  not  affected  by 

Vol.  n.  li  the 


3^.  b.]  Of  Coofiimation.      L.3.  C.  9.  Seot^  586; 

Sect.  626.  •& 

"DVT  if  I  hi  land  to  a  feme  sole  for  terme  of  yeans,  who  foAcfft 

husband,  and  afttr  I  conjirm  the  estate  of  the  hmbanil  and  fit's  aiife, 

■to  have  and  to  hold  Ihr  land  for  term  of  their  two  U-oes:  in  this  caselhey 

kave  a  jni/nl  estate  in  the  freehold  of  the  land,  for  that  the  wife  had  no 

freehold  hefore,  ^c. 

THIS 


the  (ub*i.'>]uctit  conveyance  or  devise  to  his  right  heirs.  For  tliough  it  is  a  rale 
that,  where  the  ancestor  hy  any  gift  or  conveyaucc  takes  an  estate  of  frcddd, 
sud  in  the  same  a'lSl.  or  conveyance,  an  estate  is  limited,  either  mediately  or 
unmcdialc'ly.  to  his  lieirs  in  fee,  or  in  tail,  "  the  heirs,"  in  such  cases,  are  wordi 
of  limitation  nl"the  estate,  and  not  words  of  purchase ;  yet  this  applies  only  to 
those  cases  where  both  the  limitations  are  by  the  same  infitrumeni.  In  some 
case;:,  the  freehold  of  tlie  ancestor  has  resulted  to  him  by  implication  ;  but  stitl 
the  deed  from  which  that  implication  resulted,  was  tlie  deed  in  which  the  Itnii- 
tatioD  to  hU  beirs  nas  expressed ;  so  that  the  implied  estate  of  freehold,  and 
the  expressed  estate  of  intieritance,  arose  at  the  same  time,  and  under  the  same 
deed,  which  brings  it  within  the  general  rule.  But  suppose  an  estate  is  limited 
to  J.  for  life;  remainder  to  such  uses  as  B.  shall  appoint,  and  afterwards  B.  in 
the  life-time  of  A-  appoints  the  estate  to  A.'a  right  neirg ;  it  is  difficult  to  say 
whether,  ia  that  case,  the  estates  will  unite  or  not.  This  case  has  sometimes 
occurred  in  practice,  but  has  not  yet  been  the  subject  of  any  judicial  deterai- 
nation.  To  prove  the  union  of  the  two  estates,  it  may  be  contended,  that  the 
deed  hy  which  the  power  is  executed,  must  be  considci-ed  as  a  part  of  the  deed 
byivliirh  the  pO"-er  is  given;  that  ihf  use  liniiicJ  by  the  execution  of  the 
power  derives  its  eflect,  and  is  fed,  by  the  seisin  of  the  releasees  or  feoffees  of 
the  deed  containing  the  power;  that  the  uses  limited  in  the  original  deed,  to 
take  effect  in  default  of  an  execution  of  the  power,  are  subject  to  that  power; 
that  the  uses  limited  under,  or  by  virtue  of  the  power,  precede  and  take  jilace 
of  them,  in  the  same  manner  as  if  in  the  original  deed,  not  the  power,  but  the 
use  executed  by  virtue  of  the  power,  had  been  inserted ;  and  that  though  the 
uses  vest  at  different  times,  yet  they  may  be  considered  as  virtually  created  at 
the  same  time.  On  these  grounds,  tlie  proposed  case  may  be  contended  to 
resemble  the  case  put,  post,  378.  b.  that  if  lands  be  given  to  two,  during  their 
joint  lives,  with  the  immediate  remainder  to  the  right  heirs  of  him  who  shall  die 
first,  there,  both  the  estates  are  created  at  the  same  time,  but  the  inheritance 
does  not  vest  till  a  subsequent  period;  yet  sir  Edward  Coke  expressly  says,  that 
the  heir,  in  that  case,  takes  by  descent.  Between  the  cases,  however,  there  is 
this  difference,  and  it  mny  be  thought  important,  that  in  the  case  put  by  lord 
Coke,  tlie  limitation  of  the  inheritance  was  conhned  to  the  heirs  of  the  prede- 
ceasing tenant  for  life,  so  that  there  never  was  an  instant,  when  it  was  not 
certain  that  the  remainder  in  fee  would,  in  the  eontemplation  of  law,  attach  in 
one  or  other  of  them  so  far  as  to  make  his  heir  take  by  descent ;  and  thus  eadi 
tenant  for  life  had  a  contingent  remainder  or  possibility  in  fee.  But,  in  the 
case  proposed  in  this  aimotation,  no  such  contingent  remainder  or  possibility 

existed  in  A.  the  tenant  for  life.— See  ant.  271.  b.  note  i,  VII.  2. Since  the 

publication  of  this  note  in  the  former  editions  of  this  work,  the  subject  hu 
received  a  masterly  investigation  by  mr.  Feame.  See  his  Essay  on  Contingent 
Remainder*,  6t>b  edit,  page  74. — [Nate  sCi.] 


L,  3.  C.  9.  Sect.  527.    Of  ConfiAnation.    [299.  b.  300.  a. 

'T'HIS  is  the  fifth  case  wherein  the  release  and  confirmation  6E.3. 17.  b. 
doe  agree:    and  it  is  to   be   observed,    that  chattels  P'- Com. 418. b. 

[30071  ^^^^y  ^s  leases  for  yeares,  ccj-  wardships,  and  the  like,  J^  ^  ^'  ^^ 
a.  11  ^^^  ^°'  given  to  the  husband  absolutely  (as  all  chattels  38  e.  3.  ^. 
personals  are),  by  the  intermarriage,  but  conditionally  PI. Com!  Daioe 
if  the  husband  happen  to  survive  her,  and  he  hath  power  to  alien  Hale's  cmc. 
them,  at  his  pleasure :  but  in  the  mean  time  the  husband  is  pos-  ^*V^ 'J*  ^*  ^^ 
sessed  of  the  chattels  reall  in  her  right.  7  H  6  f 

9  n.  6.  5a.      37  Li.  Ass.     ai  H.  7.  ag.      ai  E.  4.  40.      a6  H.  8.  7.      (Ant.  46.  bi 
Post.  351.  a.) 

Secondly,  that  the  husband  hath  such  a  possession  in  her  right  (Ant  a73.  b. 
of  the  chattell,  as  is  capable  of  a  confirmation  or  of  a  release.         ^^*  ^7^  *• 

Thirdly,  that  the. confirmation  in  this  case  to  the  husband  and  ^^^'  ^^'  **^ 
wife. for  their  lives,  maketh  them  joyntenants  for  life,  because 
a  chattell  of  a  feme  covert  may  be  drowned ;  and  so  note  a 
diversity  betweene  a  lease  for  life  and  a  lease  for  yeares  made 
to.  a  feme  covert;  for  her  estate  of  fr^eho|d^canpot.be\alt^ned. 
bjr^^e  .confirmation  made  to  her  hiisb^fi,^^  ^F'  ^ith^  terme 
for  yeares  may,  whereof  her  husband  may  maxe  disposition  at 
his  pleasure  (1). 

Sect.  527. 

t 

/i:LSOy  if  my  disseisor  granteth  to  one  a  rent  charge  out  of  the  land 

whereof  he  disseised  mee,  and  I  rehearsing  the  sayde  grant  corvfirme 

the  same  grant ,  afid  all  that  which  is  comprised  within  the  same  grant,  and 

after  I  enter  upon  the  disseisor;  quaere,  in  this  case,  if  the  land  be  dis^ 

charged  of  the  rent  or  no*. 

npH  I S  is  the  fiflh  case  wherein  the  release  and  confirmation  doe  < 

differ ;  for  a  release  to  the  grantee  in  this  case  [a]  were  voide.  [a]  11  H.  7.  a8b 
It  i^  holden  by  some  authority  since  Z^t/Z/e/o/i  wrote,  that  the  Lib.  i,fol.  147. 
disseisee  after  his  re-entry  shall  not  avoide  the  rent   charge  AnneMayows 
against  his  own  confirmation :  and  there  a  generall  rule  is  takep,     **  »  3    -4. 
that  such  a  thing  as  I  may  defeate  by  my  entry,  I  may  make 
good  by  my  confirmation. 

If  the  feoffee  upon  condition  grant  a  rent  charge  in  fee,  and  Li.  1,  fo.  147, 
th^  feoffor  confirmeth  it,  and  afler  the  condition  is  broken,  and   mB-    Anne 
the  feoffor  enter,  he  shall  not  avoide  the  rent  charge.     And  so  /^os^g^f^™  \ 
it  is  if  the  heire  of  the  disseisor  grant  a  rent  charge,  and  the  dis-  ^  ^^  '; 

seisee,  confirmeth  it,  and  after  recover  the  land,  he  shall  not 
avoide  the  rent ;  and  yet  in  neither  of  these  cases  his  entry  was 
congeable  at  the  time  of  the  confirmation  (2). 

Sect. 

*  8fc.  added  in  L.  and  M.  and  Rob. 

■      ■ I     -    -  —  ■  .    . 

(1)  If  a  man  seised  of  a  rent-charge  in  fee  grants  it  over  to  a  feme  sole  for 
a  term  of  years,  and  the  tenant  attorns,  and  she  marries  during  the  term,  and 
the  grantor  confirms  the  rent  to  the  husband  and  wife  for  their  lives,  or  in  feej 
th^y^  become  joint  tenants  for  life  or  in  fee  of  the  rent,  and  need  no  new 
attornment.  ,  Vaugh.  46.-^[Note  262.]. 

^2]  Tenant  in  tail  makes  a  lease  for  life^  now  he  hath  gained  a  new  fee  by 
wrong,'  an4  afte/wards  he  grants  a  rent-<:h.arge,  or  makes  a  lease  for  yearr,  aiwl 
afterwaras  teurnit  for  life  dies,  he  shall  not  avoid  his  charge  or  tease,  although 

lia  he 


;2^ 


&^ 


>.]    Of  Cottfirmation.    L.3.  C.  9.  SecL  5; 
Sect.  528. 

jd  LSO,  if  a  parvM  of  a  church  charge  the  glebe  land  of  hit  chmrtk 
■"    bif  Am  dtea  (*i  un  pareoB  d'un  eaglise  charge  'le  glebe  de  soo 

»gli»e  ppr  *i'ii  fait),  aiui  a/ttr  the  patron  and  ordinary  coMflrme  the  saute 
grtutt,  t  and  alt  thai  is  compristd  m  the  mme  giaut,  then  the  grant  tAail 
atand  in  hinfoice.  arronliug  to  the  purport  of  ttit  uitnt  graunt.  But  in 
Ihit  ease  it  heh-ivelh  that  the  patron  hath  a  J're  simple  in  the  advomon ; 
for  if  Ae  hath  hut  nu  ettaie  for  life,  or  in  lai/e.  in  the  iidviiivson,  /Aat- 
the  gtuuni  ihiiN  not  ^land,  hut  tiuriug  hit  life,  and  the  life  of  the  parton 
whivh  giantrti  id"  o'l'  -t-  n'ad  csuie  en  I'BvouBon  t'orsque  pur  temie  de 
vie,  tiu  t-n  if  raili-,  ()o!K(iic  le  (•ram  Jne  esWyera  fursque  ourant  sa  vie. 
et  la  vie  Ic  ij;»r»ou  que  gruniast),  Sfc. 

Cl1nT.ll.13.       "  p ARSON,"  Pertona.     Inthelesall  glgnification  it 
<«■  *^**-  *(■  for  the  reclor  of  a  church  parocniall,  and  ii^  called 

^"^^^  eedetiiB,  because  he  atisumeth  and  takelh  upon  him  the 
BA^fc.  «^  h.  parwn  of  the  church,  and  is  q^-  said  to  be  seised  in  fSOOTl 
&e.  P««,  1^  6.  jure  eeclc^ia,  and  the  taw  bad  an  excellent  end  therein,  L  5  J 
ca.  ig,  ao,  ft  vii.  that  in  his  person  the  church  might  sue  for  and  dc- 
^•'_*!. 'i  fpnd  her  right:  and  also  be  sued  by  any  that  had  an  elder  and 
better  right ;  and  when  tbe  church  is  full,  it  is  said  to  be  plena  ^ 
j^a^tk  eolutdta  of  such  a  one  jianon  thereof,  that  is,  full  and  prwrided 
of  a  parson,  that  may  vieem  tea  personam  ejus  ^erere. 

Pertona  imperionota,  parvon  imperEonee,  is  the  rector,  that 

8  B. » til  43.     is  in  possession  of  the  diurch  parochiall,  be  it  preseotative,  or 

3^  K  !l-  4-  impropriate,  and  of  whom  the  church  is  full. 

3tlar.D] 0-1*3.       ^j^^^  ^^^  divers  thinpa  to  bee  noted.     First,  that  the  conlinna' 

tiiiri  i,-  III'  thi-  yri'il.  whicli  in  ileeil  i«  Iml  :i  nieiTi*  .isiinl  by  deed 

7  H.  4.  i,v  to  the  grant ;  and  therefore  it  is  holdcn,  that  if  there  be  a  paraon, 

(Mo,  97)  patron,   and  ordinary,   and  the  patron  and  ordinary  give  licence 

by  deede  to  the  parson  to  grant  a  rent  charge  out  of  the  glebe, 

and  the  parson  granteth  the  rent  charge  accordingly,  thia  is  good, 

and  shall  binde  the  successor  ;  and  yet  here  is  no  conhnnatioa 

subsequent,  but  a  licence  precedent. 

Secondly,  The  ordinary  alone,  without  the  deane  and  chapter, 
may  agree  thereunto,  cither  bv  licence  precedent,  or  confirma- 
tion subsequent ;  for  that  the  deane  and  chapter  hath  nothing  to 
(1  Roll.  Abr        doe  with  that  which  the  bishop  doth  as  ordinan',  in  the  life-time 
479.481  ofthebishop. 

{b)  19  El.  Dj.  Tliirdly,  [b]  but  if  the  bishoD  be  patron,  there  the  bishop  can- 

35^'  357-  not  coiifirme  alone,  hut  the  aeane   and  chapter  must  confirme 

"  H  R  ^  I  "'*" '  ^'^^  ^^  advowson  or  patronage  is  parcel!  of  the  possession 
ChiTL-e  IV  58  ''f  ^^  bishopricke ;  and  therefore  the  bifihop,  without  the  deane 
(Po«.  3J9.  u.)  and 

•  le — un,  L.  and  M.  and  Rok.  J.  n'ad — ads,  L.  and  M.  and  RoL 

•}■  and  all  that  is  compriitd  in  the        j  ne  not  in  L.  and  M.  or  Roh. 
sortie  giant,  not  in  L.  ana  M.  or  Roh, 

he  he  in  of  another  estate,  because  he  had  a  defeasible  poEsession  and  ancient 
right,  tlie  which,  if  they  be  in  several  hands,  should  be  good,  as  tbe  lease  of 
one,  And  the  confirmation  of  the  other ;  and  being  in  one  hand,  shall  be  ss 
much  in  judgment  of  law.  7  Bep.  14.  a.  in  Engleficld's  case. — [Note  363.] 


L.  3.  C.  9.  Sect.  528.    Of  Confirmation.    [300. b.  301.  a. 

and  chapter,  cannot  make  the  grant  good,  but  only  duiing  his 
owne  life,  afler  the  decease  of  Uie  incumbent,  either  by  licence 
precedent,  or  confirmation  subsequent. 

A.  parson  of  Z>.  is  patron  of  the  church  of  S,  as  belonging  to 
his  church,  and  presents  B.  who  by  consent  of  A,  and  of  the  See  more  of 
ordinary,  grants  a  rent  charge  out  of  the  glebe ;  this  is  not  good  these  kindi  of 
to  make  the  rent  charge  perpetual!,  without  the  assent  of  the  con^mation*  in 
patron  of  ^.  no  more  than  the  assent  of  the  bishop  who  is  patron,  ^  a  ^&a4. 
without  the  deane  and  chapter,  or  no  more  than  the  assent  of  Li.  1. 153. 
the  patron,  being  tenant  in  taile  or  for  life,  q&  Littleton  saith.  Lib.  4. 23, 24. 
And  Littleton  here  saith,  that  the  patron  that  confirmes  must  Lib.5,fol.3i.8i.^ 
have  a  fee  simple,  meaning  to  make  the  charge  perpetuall  (1).  ij^"  ***"^* 
And  Littleton  after  saith,  Uiat  in  the  case  of  the  parson  the  fee  ^5*  g  04^ 
is  in  abeyance,  and  seeing  the  consent  of  the  patron  is  in  respect  of  (Ant.  274.  b. 
his  interest  (B)  as  heire,  it  appeareth  by  Littleton^  he  may  consent  ^97- &•  Sid.  75.) 
upon  condition ;  otherwise  it  is  of  an  attornement,  because  that 
is  a  bare  assent.     Also  if  the  estate  of  the  patron  be  conditionall, 
and  he  confirmeth,  and  after  the  condition  is  broken,  his  con- 
firmation is  voide.  31  £.3.  Grant 

Fourthly,  he  that  is  patron  must  be  patron  in  fee  simple;  for  ^'-  26 As*.  38. 
if  hee  be  tenant  in  taile,  or  tenant  for  life,  his  confirmation  or  Jr^^r.^^j*?*' 

.    •  .  1  ^     u'    J  u    ^  1  Vid.  lib.  3,  fol. 

agreement  is  not  good  to  bind  any  successor,  but  such  as  come  -«  j^  cmc  de 
into  the  church  during  his  Ufe.     But  if  the  patron  be  tenant  in  deane  3ic  chapter 
taile,  and  discontinue  the  estate  in  taile,  the  lease  shall  stand  de  Norwich. 
^ood  during  the  discontinuance ;  or  if  the  estate  taile  be  barred,  ^*J^m' Ju*\|| 
It  shall  stand  good  for  ever.  ^  Roll.  Abr,    ' 

.    But  here  is  to  be  observed  a  diversity  betweene  a  sole  corpo-  339.) 
ration,  as  parson,  prebend,  vicar,  and  the  like,  that  have  not  the 
absolute  fee  in  them,  for  to  their  grants  the  patron  must  give  his  la  H.  4.  ii. 
consent.     But  if  there  be  a  corporation  agg^gate  of  many,  as  '9E-3-7- 
dean  and  chapter,  master,  fellowes,  and  schollars  of  a  colledge,  Ls^ijg"  ^ 
abbot  or  prior,  and  covent,  and  the  like,  or  any  sole  corporation   iJ,  eu,  Dy. 
that  hath  the  absolute  fee,  as  a  bishop  with  consent  of  the  dean  6  £.  3. 10. 
and  chapter,  they  may  by  the  common  law  make  any  grant  of  ^  E.  3.  29. 
or  out  of  their  possessions,  without  their  founder  or  patron,  albeit  ^  ^  4-  6. 
the  abbot  or  prior,  &c.  were  presentable :  and  so  it  is  of  a  bishop,  ^3  ^  '     * 
because  the  whole  estate  and  right  of  the  land  was  in  them,  and  c^  E.3. 54. 
they  may  respectively  maintaine  a  writ  of  right. 

[301 71       ^  ^'  *  bishop  hath  two  chapters,  and  he  maketh  Ti'.nps  R.  1.  ti*. 
^    J  a  grant,  both   chapters  must  confirme  it,  or  else  the  r**^''|-  *<^4; 

successor  shall  avoide  it.     But  if  one  of  the  chapters  Assise  Stathanu 
be  dissolved,  then  the  confirmation  of  the  other  sufiiceth ;  but  it  1 1  -ewz, 
needeth  not  the  confirmation  o£  the  king,  who  is  founder  and  Dyer  283. 
patron  of  all  bishopricks(i*). 

And 

(B)  Here  the  $ense  of  the  text  seems  to  reqmre  a  comma,  ratlter  than  after  **  heire ^"  uhick^ 
vjord  appears  to  be  printed  by  mistake  in$tead  of'  "  here  ;'*  for,  the  consent  of  the  patron  uas  in 
respect  of' his  interett  simply,  and  it  was  immattrial  whether  he  JuuL  acquired  such  interest  6t| 
descent  or  purchase. 


(1)  A  prebendary  after  admission  and  institution,  and  before  induction, 
or  instalment,  granted  an  annuity  for  him  and  his  successors,  and  the  bishop 
confirmed  it;  it  was  resolved,  that  a  writ  of  annuity  lay  not  in  that  caie,  be- 
cause the  confirmation  being  made  befbre  the  induction,  was  void.  Plow.  528.  a. 
— [Note  264.] 

(1*)  For  the  confirmation  of  leases  made  by  ecclesiastical  persons,  see 
Bacon's  Abr.  tit.  Leases. 

lis 


Of  Confirmation      I..  3.  C.9-  Sect.  529. 

And  note  a  diversity  between  a  confirmatioti  of  an  estate,  and 
B  confirmation  of  a  deed;  for  if  tlie  disseisor  tnaki?  a  charter  of 
fcofiincDt  to  A.  with  a  letter  of  attorney,  and  before  livery  thfe 
diMoisec  toiifirme  the  estate  of  A.  or  the  deed  made  to  A.  Om 
it  cleeri'ly  voide,  though  liverj-  be  ntnde  after.  Itut  if  a  bishop 
had  made  a  charter  of  fcoffinent  with  a  leilcr  of  attorney,  aiw 
the  dcanc  and  chapter  before  livery  coufirme  the  deed,  this  ii  i 
gooi  confirm atioD,  and  livery  made  lilcrwards  is  good.  And  to 
It  hath  bi'cn  adjudged. 

'I'hc  like  law  in  uf  a  cunfirmation  of  a  deed  of  grant  of  a  revw- 
■ion  bcfnre  uilornuient. 

In  llie  same  manner  it  ii  if  a  bi.thop  at  the  common  taw  ha^ 
granted  landx  to  the  kinc  in  fee  by  deed,  and  the  deane  ai0 
chapter  by  thi'ir  deed  connrme  the  deed  of  the  bishop,  and  nftiT 
the  deed  of  the  bishop  is  inrolled,  this  is  (,'ood.  albeit  the  COD- 
fixmation  of  the  deane  and  chapter  be  not  inrotied  ;  for  the  assent 
upon  the  matter  is  made  to  tlie  bi«hop. 

But  this  conGriDBtiim  that  IMllelan  here  spcakcth  of  mtut 
be  made  in  the  life,  and  during  the  incumbency  of  tlic  peraon; 
and  BO  in  the  life  of  the  bisliop,  or  of  any  other  sole  corpora- 
lut  it  is  to  be  knowne  tJiat  grants  made  by  parsons,  pre- 
bends, vicare,  biiihups,  master  and  fellowes  of  any  ctdlcflge, 
denue  and  cliaptcr,  raaUer  or  gardeinc  of  any  hospitall  or  aa^ 
having  any  spirituall  or  ecclc»iasticall  living  are  reftntined  1^ 
[ejdivcra  acts  of  parliament,  so  as  they  cannot  grant  any  real 
chai^,  or  10  make  any  alienatinn,  or  to  make  any  leaset  other 
than  sucli  afe  are  mentioned  in  those  uctt>,  which  you  may  reade 
at  largo,  and  the  expositions  upon  the  same,  in  my  [•}  Com- 


11.6.9.6. 14-  il.«-:i7.  I'll.  7,  D 


Sect.  529. 


A  LSO,  if  a  man  lelielh  /and  for  term  of  life,  the  ichich  tenant  for 
life  charge  the  land  with  a  rent  in  fee,  and  he  in  the  reversion  con- 
Jirme  the  same  grant,  the  charge  is  good  enough  and  effectuall. 

a6AM.pl. 3fl.      EJERE  is  a  diversity  to  bee  observed,  where  the  determina- 
^  *"■►''■  '3'  tion  of  the  rent  is  expressed  in  the  deed,  and  when  it  ii 

AnneMayowe'i   '""ply^  "n  'f"'-     Fo''  when  tenant  for  liff  f^rSiiteth  a  rent  in  fee, 
ate.  tint  by  law  is  determined  by  his  di-ath  ;  and  yet  a  confirmation 

<iRolLAbr.        of  the  grant  by  hiai  in  the  revLTKiun  imikes  that  grmt  good 
483-)  for  ever,  without  words  of  inlargement,  or  clause  of  distresie, 

14  Am.  pL  14.  ^hich  would  amount  to  a  new  grant.  And  yet  if  the  tenant  for 
life  had  granted  a  rent  to  nnotiier  and  his  huires  by  exprcsse 
words,  d'jring  the  life  of  the  grantor,  and  the  lessor  had  con- 
firmed that  grant,  that  grant  sliould  determine  by  the  death  of 
tenant  fur  life. 

Tenant  for  life  upon  a  condition  grant  a  rent  in  fee,  the  lessor 
confirme  the  grant,  and  afler  the  condition  h  broken,  the  lessor 
re-enter,  he  umll  not  avoide  the  grant. 

Sect. 
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Sect.  530- 

jdLSO  if  there  bee  a  perpetuall  ckanteriey   zvkeretvith  the  ordinary 
hath  nothing  to  doe  or  meddle  \  quaere,  if  the  patron  of  the  chantery^ 
and  the  chapleine  of  the  same  ckantery  may  charge  the  chantery  with  a 
rent  charge  in  perpetuitie, 

nPHIS  is  meant  of  a  chauntery  donative  wherewith  the  ordi-  Vid.  Sect.  648. 
nary  hath  not  to  deale,  and  by  this  ^rant,  when  Littleton  (Cro.  J«:.  63.) 
wrote,  the  chauntery  should  have  been  diarged  for  ever,  be-   (10  lUp.  Lam- 
cause   no   other  had   any   interest   in   this    chantery  fpolt*^) 
[30l7|  CS*  save  only  the  patron  and  chauntry  priest,  and  the 
b»  II  S^^^^  '*  made  concurrentihus  hiis  qtue  injure  requiruntur. 
But  since  Littleton  wrote,  all,  and  all  manner  of  free 
chappels  and  chaunteries    perpetuall,  whereof  Littleton  here 
speakes,  are  by  [a]  acts  of  parliament  given  to  the  crowne,  and  [a]  37  H.  6. 
tne  bodies  politike  thereof  dissolved.     See  hereafter,  Section  648,  ca.  4. 
more  at  large  of  all  this  present  Section*  1  E.  6.  c  14. 


Sect.  531. 

JTiSOy  in  some  case  this  verbe  dedi,  *  or  this  verbe  concessi,  hath  the 
same  effect  in  substance,  and  shall  enure  to  tlie  same  intent,  as  this 
verbe  confinnavi.  As  if  I  bee  disseised  of  a  carue  of  land,  and  I  make 
such  a  deed  (sicome  jeo  sue  disseisie  d'un  carue  de  terre,  et  +  jeo  face 
tiel  fait) ;  Sciant  praesentes,  8cc.  qu6d  dedi  to  the  disseisor^  %  &'c,  or  qn6d 
concessi  to  the  said  disseisor,  the  said  carue,  8^c,  and  I  deliver  onely  the 
deed  to  him  without  any  liverie  of  seisin  of  the  land,  this  is  a  good  con^ 
Jirmation,  and  as  strong  in  law,  as  if  there  had  leenc  in  the  deedethis 
i;erie  confinnavi,  &c.  '      ' 

JJERE  Lf«/ffon  proceedeth,  according  to  the  former  division, 
to  shew  words  Uiat  in  law  do  amount  to  a  eonfirraation.  And 
here  is  to  bee  observed,  that  some  words  arc  large,  and  have  a 
generall  extent,  and  some  have  a  proper  and  particular  applica- 
tion.    The  former  sort  may  contain  tlie  latter;  as  dedi,  or  oon*  Bn. U. fi,fo.5^ 
cessi  may  amount  to  a  grant,  a  feoffment,  a  gift,  a  lease,  a  re-   b.    ai  H.  b*.     . 
lease,  a  Confirmation,  a  surrender,  &c.  and  it  is  in  the  election  jepffmen^  ^ 
of  the  party  to  use  to  which  of  these  purposes  he  will.  ^^  \\^6.as2, 

14  H.  4.  36.  19  H.  6.  44.  7  II.  7.  16.  3a  E.  3,  briefe  291.  Brooke  tit  Confirni.  ao, 
14  H.  7.  1.  37  H.  6.  17.  D^cr  8  EHz.  4  H.  7.  \o,  22  K.  4.  36.  40  E.  3.  41. 
(Sid.  452.     Plo.  196.     5  Rep.  17,  a.     1  Roll.  Abr.  482.    Noy  €6.) 

Est  autem  confirmatio  quasi  qiuedam  raiihabiiio,  snjficit  tamen  Bracton,  lib.  2, 
yimndoque  per  se,  si  etiam  in  se  contineat  donationrm,  ut  si  dicat  fol.  59.  b. 

quis, 

•  or — and,  L.  and  M.  and  Roh.  %  ^^*  ^^  ^^^^  concessi  to  the  diuti" 

t  puis  added  in  L.and  M.  and  Roh.    sor,  ^c*  ^^^  i^  L.  aad.rtl.  or  Koh. 

Ii4 


303.a.] 


tlcdi 
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nfirmavi,  licrt  juvari  jMuk  ex  aliquS  damatiVM 


HH.4-36. 
Iib.s.f(>l.  15, 
in  Nawcomcu' 


ptiTcedrnte. 

Bui  u  rtlfaie,  contirmaiion,  or  surrender,  Ac  cunnut  mxinnit 
to  a  graiil,  &c.  nur  a  Kurrtiiidor  to  a  confirmation,  or  to  a  rviaat, 
&c.  bccauiu  ihow  bee  proper  nnd  peculiar  manaer  of  coo- 
rcyaDCCH,  and  are  dc&tincd  to  a  B]K;ci.i'l  end  ( 1  )■ 

"  Dedi  tt  concfm,  fft."  Here  is  iinplyed  that  there  t>e  more 
word«  than  dftli  mid  concn^i,  ll>at  will  amount  Id  a  confirmation, 
M  dimui.  [e]  In  ancient  utatutea  and  in  originall  writs,  u  in 
the  writ  dT  vntty  in  ca-'U  prnri'ii.  ia  eontimili  casii  ad  commwun 
Ifgem,  and  many  oihera,  tnia  word  dimisi  is  not  applied  onlr  to  a 
learn-  for  life,  but  lo  a  gift  in  taile,  and  to  a.  ntate  in  fte.  [f\  Abo 
if  a  man  make  a  Icoiie  to  A.  for  ytran^,  and  alter  by  his^eed  tfae 
lessor  voliiil  qultd  kabertt  tt  Unerft  trrram  pro  lemtino  vitte  « 
this  is  adjudged  by  tliis  vcrbe  (voloj  to  hue  a  good  confirmai 
for  tcrmc  of  nis  life.  Benigni  enimjhcicnda  lunt  intcrjiretatimtt 
cartarum  propter  timplicitalcm  laicarum  ut  ret  magis  valeal  fuim 
per  fat. 

And  h«  to  whom  such  a  deed  comprehending  dedi,  Sfc,  a 
it  as  a  grant,  as  a  releane,  or  as  a  coufiniuitJM, 


made,  may  plead  it 
at  hi>  election  (3). 

If  a  parson  and  ordinary  make  a  lea^e  for  yearcs  of 
the  glebe  to  the  patron,  and  tlie  c?  patron  by  his  f^OOTl 
deede  grsnteth  it  over,  or  if  tlie  disseisor  granleth  a  I  ^'' J 
rent  tn  the  disseisee,  and  he  by  his  deed  grantcth  it 
over,  and  aA«r  re-enter ;  in  both  these  cases  one  and  the  same 
words  doc  amount  both  to  a  grant,  and  to  a  confinnattoa  in 
(Aol  980. 998.  judgement  of  law  of  one  and  the  same  tbing,  ne  respcreal.  And 
|B(rp.  15, 16-)  so  it  is  if  a  diKseisor  make  a  lease  for  life,  or  a  gift  in  tsile,  the 
remainder  to  the  disseisee  in  fee,  the  disseisee  by  his  deed  gtantelh 
over  the  remainder,  the  particular  tenant  aitorneth,  the  dissei«ee 
sliall  not  enter  upon  the  leniii.t  for  life,  or  in  tailc,  far  then  he 
should  avoide  his  omie  grant,  which  amounted  to  a  grant  of  the 
estate,  and  a  conSrmstion  also. 


<sw.453)  Sect.  532. 

jdLSO  if  I  let  land  to  a  man  for  terme  ofyeares,  b^  force  nherenf  he 
is  in  possession,  Ifc.  (si  jeo  Ifssa  terrc  a  uii  home  pur  terme  dans, 
per  force  de  quel  il  est  *  en  possession),  and  after  I  make  a  deede  to 
Aim,  &c.  qu6d  dedi  &.  concessi,  8lc-  the  said  land,  lo  have  for  terme  of 
his  life,  and  I  deliver  to  him  the  deed,  §ir.  theit  presentlj/  he  hath  a>i  estate 
in  the  land  for  terme  of*  his  life. 


•  en   possession,  &c.— possess  ione, 
L.  and  M.  and  Roh. 


HERE 
s  not  in  L.  and  M-  or  Roh. 


_    (1)  The  effect  of  the  word  grant,  in  implying  a  warranty,  will  be  confitdcred 
m  a  note  on  thp  chapter  of  Warranty. 

(2)  Hut  II  lease  and  release  cannot  be  pleaded  as  a  grant  of  the  reversion. 

hoybO.— [Note  265.] 


L.3.C.9.Sect.  533,534.  Of  Confirmation.  [302.a.302.b 

XTERE  is  the  sixth  case  wherein  the  confirmation  and  the 
'^  release  doe  agree,  and  is  erident,  and  needeth  no  ex- 
plication. 

Sect.  533. 

ydND  if  I  say  in  the  deede,  to  have  and  to  hold  to  him  and  to  Ais 

heires  of  his  body  engendred,  hee  hath  an  estate  in  fee  taile,    AndAf 

I  say  in  the  deed,  to  nave  and  to  hold  to  him  and  to  his  heires,  he  hath 'in 

estate  in  fee  simple.     For  this  shall  enure  to  him  by  force  of  the  confirmflr 

tion  (per  force  de  *  confirmation)  to  inlarge  his  estate. 


\ 


'^PHIS  also  is  evident,  and  needeth  no  explication,  saving  that 
whensoever  a  confirmation  doth  inlarge  and  give  an  estate  of 
inheritance,  there  ought  to  be  apt  words   (as  Littleton  here 
expresseth  them)  used  for  the  same. 


Sect.  534. 

/iLSO  if  a  man  he  disseised,  and  the  disseisor  die  seised,  and  his  heire 
is  in  by  discent^  and  after  the  disseisee  and  the  heire  of  the  disseisor 
make  joy  ntly  a  deede  to  another  in  fee  (et  puis  le  disseisee  et  Theire  Jle 
disseisor  font  jointment  un  fait  a  an  auter  en  fee),  atid  livery  of  seisin  is 
made  upon  this,  (as  to  the  heire  of  the  disseisor  that  sealed  the  deed)  the 
tenements  doe  passe  ^  and  enure  by  the  same  deed  by  way  of  feoffment ;  and 
as  to  the  disseisee  who  sealed  the  same  deed,  this  shall  enure  but  by  way  of 
confirmation  (ceo  ne  urera  §sinon  per  voy  de  confirmation).  But  if  the  dii^ 
seisee  in  this  case  brings  a  writ  qfentrie  in  the  per  and  cui  against  the  alienee 
of  the  heire  of  the  disseisor  (envers  Talienee  ||  del  heire  le  disseisor);  quaere, 
how  he  shall  pleade  this  deede  against  the  demandant  by  zcay  of  confirma- 
tion, **  &)C.  And  know,  my  son,  that  it  is  one  of  the  most  hortorable^ 
laudable,  and  profitable  things  in  our  law,  to  have  the  science  of  well 
pleading  in  actions  reals  and  personals ;  and  therefore  I  counsaite  thee 
especially  to  imploy  f  thy  courage  and  care  to  learne  this  {J. 

"    AS  to  the  heire  of  ike  disseisor^  S^c.  the  tenements  doe 

[30271  jJflwc  by  Hjoay  of  feoffment  r     For  qcJ"  the  land 

lj    J  shall  ever  passe  from  him  that  hath  the  state  of  the  land  ^J  H-  7»  34*k« 

in  him.     As  if  cestuy  que  use  and  his  feoffees  after  the  ?  w?!i:??l?.' 

statute  of  1  R,  3,  and  before  the  statute  of  27  H.  8.  cap.  10,  had  ^ajc. 

joyned  (6  Rep.  i^.  «•) 

A 

*    confirmation-^confirmament,  Z.  ^  sinon— mes,  L.  and  M.  and  Rph. 

and  M.  and  Roh.  \  del — ^le,  L.  arid  M.  and  Roh. 

X  le  disseisor,   not  in  L.  and  M.  or  **  S^c.  not  in  L.  and  M.  or  Roh. 

Iloh.  \  all  added  in  L.  and  M.  and  Roh. 

4-  and  enure,  not  in  L,  and  M.  or  %%  S^c  added  in  L.   and   M.  and 

Roh.  Roh- 
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ioyned  in  «  feoffinmi,  it  Aail  tw  the  feoAncot  of  tbe  ieaOen, 

Imcwisc  tho  Mate  of  the  land  wm  in  (  A  ^  him. 

So  it  It  if  the  tenant  for  life,  and  hee  \n  iht  remainder  or  rms- 

tioa  in  fee,  joyne  in  a  fcoSnent  by  deeds.     The  livcrr  of  tin; 

fm-ho!d  thall  move  from  the  lessee,  and  the  inheritance  froia  bin 
^^'     _  is  the  riTerfion  or  retnaiader,  from  each  of  thero  accordin;-  to 

13  N.  7.  14.  '')*  Atoie.  For  it  caonot  bee  adjudged  bv  Ut.  that  tbe  feofiniefit 
■a  E.  4-  4'  ■•  of  teniuit  for  life  doth  draw  tlie  rcvenioii'  or  n:mainder  out  of  tlie 
S  "'?'  '^V.  le»Mr  or  turn  in  remaiudcr,  or  doth  worke  a  wrong  because  Ukt 
M>CI(i7EL    joynedlogelher(i). 


m 


Is.)    (ifriLAbf-Ssa)    (AbI.  46.^0    (liUp.  7S^.> 

IIb.i,<<>.74.  Iftherc  bee  tenant  for  life,  tlie  rcnuyodcr  in  tayle,  Ac.  Bti 

BMdao-i  tiM.     tenant  for  life  and  he  in  the  nniaiiider  in  tayle  Itvle  a  fine,  ihk 

(Ani.  351,  b.)     jj  „„  diiicoo  tin  nance  or  devesting  of  any  estate  in  remaindtfi 

but  each  of  tltem  pawe  that  which  t!icy  have  power  and  auiboritj 

^^5**,-  ^'  t^nii"'  for  life,  the  remainder  to  B.  for  life,  tbe  remainder 

Pj^*  I  in  tayle,  the  remainder  to  the  right  licirei  of  B.  A  and  B.  joyne 
in  a  feoft'nient  by  deede,  albeit  it  may  be  tuid  that  thl«  is  tJie 
feoffment  of  yt.  am]  the  confinDatlon  of  B.  and  consequetitly  bee 
{tLw-ST-JSiO  in  the  remainder  in  tayle  cannot  enter  for  the  forfeiture  during 
the  life  of  J3.  but  becBU^e  B.  ioyned  in  the  feoffinent,  whiah  wat 
torcious  to  hira  in  the  remainder  in  taile,  and  is  particfja  crimiiat, 
therefore  they  forfeited  both  (heir  estate*,  and  he  in  the  re- 
munder  in  ta^le  might  enter  for  the  fori^ilure.  But  if  be  in  the 
reversion  In  lee  ami  tenant  for  lile  joyne  in  u  feoSnent  by  |Mroll, 
thia  shall  be  (as  aoine  bold)  6rst,  a  surrender  of  the  e»tiilc  of 
tenuft  for  life,  and  then  the  feolfinent  of  him  in  the  rev«nion; 
fbTf  otherwise,  If  the  whole  should  passe  from  the  leeaee,  then 
he  in  thp  reveraion  mi^t  enter  fbr  the  forfeiture,  and  everv  man's 
act  ^u!  rri  magis  valcalj  eluJl  bf  constrii.:.!  mo-t  s[i-jii:;lv  acainn 
himselfe. 

And  it  is  to  be  obscn-ed  that  Litlfftan  here  pinteih  a  discenf, 
£0  a£  the  entry  of  the  disseisee  is  nnt  la»full :  for  if  the  disseiror 
and  ditseisec  joyne  iu  a  charter  of  Jenlliiiciit,  and  enter  into  the 
land,  and  make  livery,  it  sliull  he  acLOnnied  the  fuvdiuent  of  the 
disseisee,  and  tlie  conOiiiiation  of  the  dij^cif  or. 

Lib.  1,(0.  146,  O-  "  a«^e.  ^O"-  ^-^  shall  plead  thh  >ler,le.  ^r."      H.-e  TSOal 

147.  Majowt's  may  pleade  the  feoflment  of  the  heire  of  ti;e  disseisor,  I  J 

•=»»*■  and  the  confirmation  of  the  disseisee  as  it  hjth  been        *" 

pleaded  and  allowed. 

(A)  HtTt  Ihe  utrd  "  him,"  leenu  (0  be  priiiitd  bi/  aiilalse  imuad  of  "  them.'     int 


(1)  Tenant  for  life,  and  he  in  the  remainder  in  fee,  make  a  lense  fur  years  by 
deed  indented ;  the  lessee,  being  ejected,  declared  upon  the  demise  made  by 
the  tenant  for  life,  and  the  reiiiainder-man  ;  and  adjudged  against  tlie  pliiiiUiif; 
for,  living  the  tenant  for  life,  it  is  only  the  lease  of  the  tenunt  for  life,  and  the 
confirmation  of  tlie  remainder-man;  and  he  ought  to  have  so  declared,  i  Inst. 
4*;.  a.  So  If  two  joint-tenants,  two  tenants  in  common,  or  tenant  for  life  and 
he  in  the  remainder,  join  in  the  grant  of  a  copyhold,  one  fine  only  is  due,  and 
it  shall  enure  as  one  grant  only  ;  go  if  a  surrender  be  made,  and  after  a  common 
recovery  is  had  by  plaint,  in  the  nature  of  a  writ  of  entry,  for  belter  assi 
.—one  fine  only  Bhall  be  paid.    Co.  Copyholder,  itia,  163, — [Note  266.J 


L.3.  ,C-9»  Sect.  534.      Of  CpnfirmatioD.  [^Q3.fi, 

<<  And  know,  mj/  son,  that  it  is  one  of  the  most  honorable^  Sfc**  See  my  IVAi^ 
Here  is  to  bee  observed  the  excellency  of  good  pleading,  and  to  the  9  Booka 
iJtiletons  graTe  advice,  that  the  student  should  imploy  his  cou-  ?^J^  R«poit». 
rage  and  care  for  the  attaining  thereof;  which  hee  shall  attaine  laa.b/iSiit. 
uonlo  by  three  meanes:  first,  by  reading  ;  secondly,  by  observa-  383.  a. 
tion ;  and  thirdly,  by  use  and  exercise.     For  in  ancient  time  the  Sid.  39().) 
Serjeants  and  apprentices  of  law  did  draw  their  owne  pleadings, 
winch  made  them  good  pleaders.    And  in  this  sense  placitum 
may  be  derived  a  placendo,  auia  omnibus  placet. 

!Now  seeing  good  pleadmg  is  so  honourable  and  excellent, 
and  that  many  a  good  cause  is  daily  lost  for  want  of  good  and 
orderly  pleading,  it  is  necessary  to  set  downe  some  few  rules 
(amongst  many)  of  the  same,  to  facilitate  this  learning,  that  is 
BO  highly  commended  to  the  studious  reader.  For  when  I  dili- 
gently consider  the  course  of  our  bookes  of  years  and  tennes 
from  the  beginning  of  the  raigne  of  Edxo.  3.  I  observe,  thiat 
more  jangling  and  questions  grow  upon  the  manner  of  pleadin|^, 
and  exceptions  to  forme,  than  upon  the  matter  it  selfe,  and 
infinite  causes  lost  or  delayed  for  want  of  good  pleading,  lliere- 
fore  it  is  a  necessary  part  of  a  good  common  lawyer  to  be  a  good 
prothonotary.     And  now  wee  will  performe  our  promise. 

The  order  of  good  pleading  is  to  be  observed,  which  being 
inverted  great  prejudice  may  grow  to  the  party,  tending  to  the 
subversion  of  law.  Ordine  vlacitandi  servatOy  servatur  S^jtis,  Sfc. 

First,  in  good  order  ot  pleading  a  man  must  pleade  to  the 
jurisdiction  of  the  court.     Secondly,  to  the  person ;  and  therein 
first  to  the  person  of  the  plaintife,  and  then  to  the  person  of  the 
defendant.      Thirdly,  to    the  count.      Fourthly,    to  the  writ. 
Fifthly,  to  the  action,  &c.  [a]  which  order  and  forme  of  pleading  [aJBtnctonfi.S' 
you  shall  reade  in  the  ancient  authors  agreeable  to  the  law  at  to-  400.  Britto^ 
this  day;  and  if  the  defendant  misorder  any  of  these  he  loseth  p,"***,?'^  *  • 
the  benefit  of  the  former.  ca*'^,  36%c. 

The  count  must  be  agreeable  and  conforme  to  the  writ,  the  40  E.  3.  9.  b.  * 
barre  to  the  count,  dec.  and  the  judgement  to  the  count;  for   i7£. 3.  7^. 
tione  of  them  must  be  narrower  or  broader  than  the  other.  8  E.  3. 5  «  ^ 

A  count  or  declaration,  which  anciently  and  yet  is  called  ^^  *** 

narratioy  ought  to  containe  two  things  [bj  viz.  certainty  and  W  Pl.Coqa, 
verity,  for  that  it  is  the  foundation  of  the  suite,  whereunto  the  foj^a»**2a. 
adverse  party  must  answer,  and  whereupon  the  court  is  to  give   vid.  Ub.A, 
bis  judgement:  [c]  Certa  debet  esse  intentio  et  narratio,  et  cerium   fo.  130,121. 
Jundamentuin,  et  certa  res  qua  deducitiir  in  judicium.     But  it  must   [c]  Bracton 
be  understood  that  there  be  three  kinde  of  certainties :  first,  to  a  *'**•  ^»  ^^*  '19' 
common  intent,  and  that  is  sufficient  in  a  barre  which    is  to 
defend  the  party  and  to  excuse  him.     [«/J  Secondly,  a  cei-taine   [d]  lib.  5,  i«o, 
hdtent  in  generall,  as  in  counts,  replications,  and  other  pleadings    *^*-    ^"l[* 
of  the  plaintife,  that  is  to  convince  the  defendant,  and  so  in  !^*^w;Jw^ISl 
mditements,  &c.     Thirdly,  a  certame  mtent  in  every  particular,  ^sae. 
as  in  estoppels  (B). 

He 

(B)  Ace.  post.  35a.  b.  at  to  the  tWrrf  hind  tf  certainty.  Yet,  m  5  Hep.  lai,  Iwd  CoA^ 
sayst  that,  cfrtaintf^  to  a  certain  intent  in  eeeny  partkuiar  is  rejected  in  taw, for  that,  nimia 
subtilitas  in  jure  reprobatur,  &c  talit  certitiido  certitudinem  confiimlit.  On  the  threi 
hinds  of  certaintii  mentioned  in  the  text,  and  particularly  with  respect  to  the  certainty  wkick 
is  required  in  a  charge  or  accusation,  tee  the  Judgment  delivered  by  De  Grey,  Chief'  Jutfie^^^- 
in  the  case  oj  Bex  v.  Home  in  Dom.  Proc.  11  Mav  18  Geo.  3.  Coup.  673^  ^3.  &C  aiio 
17t«  King  V.  The  Mayor  and  Burgeties  ef  Lfme  fUgit,  Doug,  l^g,  i^Z.  In  Comyt^t 
Digest  varumt  inttanca  of  ce:r^wnty  are  mieni^inU,fBr  "Mch  set  tkt  references  there  wiiir 
the  head  CertsuDtj. 


"OrtJonfirmation.     L.3.  C.g.  Sect. 


[e]  He  pleadeth  a  pleu  in  abatCTiient  of  the  writ  (whidt  df 
-    .dficictDt  tiiiie(iwa§,  and  ytt  b  tulU^d  irnri  or  ;i  pl-u  ai^   .  ;!,    ImUt 
"■  as-"-    continuance,  ought  (o  pluad  it  cerlaitily. 
r/l94H,G.4B.       {J'\  The  ancient  tbrines  of  coiiris  an:  i.,  !i     .1  t]y  obsL-r«ed,ii 

"J~*?*  iloniistd,  &c.     (And  yet  if  he  «ay  so,  it  maksth  nut  thu  cmiDt 

mU  ii  'T  vicioiu)  1^1  but  in  abarre  replication  or  other  kindt'  orplcadinfc 

loll.  6.  a,  the  party  ntu^t  alledge  a  seisin  in  \i\e  lixaor  or  donor,  and  a.udenl 

ai  II.  7.  38.  fonoK*  of  pleadine  are  also  to  be  observed, 
U]  48  E.  3. 8. 

«U.4-i3.  eU.  4-a-b.      ioE.4.a.      F.  If.  B.  156.  c.      n  £.  3.     Aide  30- 

.9H.8-S9-  ioE-4.4. 

^]  PI.  Cua.  [A]  Counts,  or  luch  as  be  in  nature  of  counia,  (as  aa  mvowty, 

Br««'>uH.34i.  wherein  the  defendant  is  an  actor^  need  not  to  be  averred,  but  ail 
°'„  „■  "'.■.  ,  otlier  pleas  in  the  affirntatire  ouuht  to  be  averred,  el  hoc  pangum 
8711.  o.  s  11. 7-  ^^,  ,.„iji,^„^  i^c.  but  pleas  nieerly  in  ihe  negative  ought  not  to 

be  averred,  becnusc  a  negative  cannot  be  proved. 
[■1  40  E,  3.  31.       [ij  Where  there  is  but  one  tenant  or  one  defendant,  he  cannot 
3^1 33'  have  two  such  picaf,  aa  each  of  them  doe  go  to  the  whole :  but 

*'.?■_'"  i''        where  there  are  divets,  each  of  {hem  may  pleade  Geverall  pleai 
»  {^  'i.  ei.        which  extend  to  the  whole  ( 1 }. 
,    44  E.  3.  03.     4S  £-  3'  I>DublR  plea  39.     43  E.  3   ai-    3^  H.  6.  39.    37  H.  6.  23.  ^^ 

agH.  6. 51.     i&E.  4.95.    7  H.4. 19.    41  E.  3.    Double  plea  78.  ^^| 

(*]P1.Com.  Bi.       [i]  That  which  ie  all  edged  by  way  of  conveyance  or  indoce^ 
*"  H  fi'  ^'        ment  to  the  substance  of  the  matter  need  not  tu  be  m  certainly 
^  iia  \cCioti  ^^gcd,  as  that  which  is  the  Eubetance  it  selfe. 
>iiTle»u,&i.    aiE.3.  ig.     3aE.3'9' 


(/]  ETCiy  pies  muat  be  direct,  and  not  by  way  of  argument  « 
reheareall. 


mi'- 

siE.4.44- 

37  11,  e.  i.     91  tl.  a.     17  t.   4-  7-     ■==  t.  4.  a. 

W  PI.  Com,  [m]  Where  a  matter  of  record  is  the  foundation  or  ground  of 

Rit'  ^  '**'  ^^  suite  of  the  plaintife,  or  of  the  substance  of  the  plea,  there  it 
93  H  e^'iS  ought  to  be  certainly  and  truly  alledged ;  otherwise  it  is,  where 
19  H.  6.  49.  it  is  but  conveyance.  But  the  proceedings  and  sentences  in  the 
37  H.  6. 14.  ecclesiastical  1  courts  may  be  alledged  suniniarily ;  as  that  a 
36H.  6,  5.  divorce  was  had  between  such  parties,  for  such  a  cause,  and 

iiH  ets!        before  such  a  judge,  and  concurrentilius  klU  qute  injure  requi- 
38 H.  6.  as.      43  Ais.  3.      48  E.  3.  11.     4  E.  4-  'i-     9  E.  3.  46.     a(  E.  4   5i- 
35  H.  6.  35-     10  H.  7- 9-  '5.     1 1  U,  7- 8-    aaE.s.a.    34  H- 6,  27-     i^H.  8,5,0. 
7E.4.3a,   aE,4.34.    8E.4.31.   BAis.ag.    5  E.  4. 70.   3E.4.1. 


{ 1 )  This  is  altered  by  4  Ann.  cap.  1 C,  sect,  '4  &  5,  by  which  it  is  enacted, 
that  it  shall  be  lawful  for  any  defendant  or  tenant,  in  any  action  or  suit,  or  for 
any  plaintitF  in  replevin,  in  any  court  of  record,  wiih  the  leave  of  the  same 
cour^  to  plead  as  many  several  matters  thereto  as  he  shall  think  necessary  for 
his  defence;  but  It  is  thereby  also  provided,  that  if  any  such  matter,  upon  a 
demurrer  joined,  bejudged  insufficient,  costs  shall  be  given  at  the  discretion  of 
the  court;  or  if  a  verdict  shall  be  found  upon  any  issue  in  the  said  cause  for 
plaintiff,  or  the  defendant,  costs  shall  be  also  given  in  tike  manner,  unless  tlie 
judge,  who  tried  the  said  issue,  shall  certify  that  the  defendant,  tenant,  or 
plaintiff  in  replevin,  had  a  probable  cause  to  plead  such  matter,  which  upon  the 
•aid  issue  shall  be  found  against  him — Kote  to  the  nth  edition. — [Note  •ii>'-\ 
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runtur ;  for  the  judge  must  be  alledged,  to  the  intent  the  court 
may  write  to  him  if  it  be  denied. 

Good  matter  must  be  pleaded  in  good  forme,  in  apt  time,  and 
in  due  order,  or  otherwise  great  advantages  may  be  lost. 


imlesse  in  some  cases  where  they  are  alledged  by  way  of  induce-  5  e.  4.  la. 
ment,  and  the  life  of  tenant  in  taile>  or  for  life,  ought  to  be   10  £.  4. 18. 
averred.  13H.  7. 18. 

36  H.  8.  Plead- 

[0]  When  any  speciall  and  substantial!  matter  is  alledged  by  [of  v!sectio3. 

either  party,  that  ought  to  bee  especially  answered,  and  not  to  3  H.  is.  47. 

be  passed  over  by  a  generall  pleading.  41  £.  3.  22. 

9  Ass.  9. 
aa  Ass.  45.    a  E.  3.  4a.     13  E.  3.  Anc.  Demesne  15.    20  R  3.  ib.  45.    7  H.  7.  8. 
Lib.  10,  fo.  91.    li.  11.  fo.  10. 

[p]  The  plea  of  every  man  shall  be  construed  strondy  against  frf  3  ft.  7.  3. 
him  that  pleadeth  it,  for  everie  man  is  presumed  to  make  the  best  ^^  -^'s.  10. 
of  his  owne  case:  ambiguum  placitum  interpretari  debet  contra  '^S'^^J** 
proferentem.  ai  H.  6. 

Debt.  43.    7  H.  6.  a4,  31.    35  H.  6. 48.    47  R  3.  14.     PI,  Com.  46.  a.     li.  3,  fo.  59. 

Line.  Col.  case. 


r^]  Every  plea  that  a  man  pleadeth  ought  to  be  triable,  for  [q\  aa  £.  4. 
without  triall  the  cause  can  receive  no  end :  et  expedU  rei  puhlicce  ^^'i»  3* 

M.      'x  ^    '     Ta'  ■*  *^^  QO  £.  4.  10. 

ut  nt finis  htium.  ^^^^  ^g 


sa  H.  6.  50. 
[r]  The  tenant  before  his  default  saved,  may  plead  all  pleas  [r]  40  £.  3. 40. 

which  prove  the  writ  abated,  as  death,  &c.  or  matters  apparent  43-  4^* 

in  the  writ ;  but  no  plea,  which  proves  it  abateable,  as  taking  of  ^J  5*  3-  ^• 

husband,  &c.  .6  e:  3."  68.' 

4a  £.  3.  3. 10.  46.    6E.  3.  37.    8X.  3.  ao.    10  £.  3.  60.    14H.  4. 15.    ia£.  4.  1. 

38  E.  3.  28.    7  H.  7.  3. 

[5]  When  a  man  is  authorised  to  doe  any  thing  by  the  com-  [5]  loE.  4.3. 

mon  law,  by  grant,  commission,  act  of  parliament,  or  by  cus-  ^7  H.  6. 8. 

tome,  he  ought  to  pursue  the  substance  and  effect  of  the  same  ^  ^'  ^'  ^|' 

accordingly.  37  h\  ,; 

37  H.  8.  13.  ai  H.  7.  a5.  11  H.  4.  33.  PI.  Com.  79.  16  E.  4.  10.  i  H.  7.33. 
20  H.  7.  1.  j6  £.  4.  4, 5.  ai  £.  4.  54.  aa  H.  6. 47.  1 1  H.  6.  8.  35  £.  3.  50.  b. 
a3  Ass.  7.    a  £liz.  Djer  184. 

[t]  All  necessary  circumstances  implied  by  law  in  the  plea  [t]  PI.  Com.  149. 
need  not  to  be  expressed,  as  in  the  plea  of  a  feoffinent  of  a  man-  «l^*e%^ 
nor,  livery  and  attornement  are  impued.  ^ 

[m]  When  a  count,  barre,  replication,  &c.  is  defective  in  respect  [«]i8E.4.i6.b. 

of  omission  of  some  circumstance,  as  time,  place,  &c.  there  it  aa  E.  4.  g.  76. 

may  be  made  good  by  the  plea  of  the  adverse  party ;  but  if  it  be  ^Ji;^^*^ 

insufficient  in  matter,  it  cannot  be  salved.  ?o  ,-1    ''' 

18,19. 

18  £.  3. 34.    PI.  Com.  939.  b.    lib.  8.  133.    Turner's  ctle. 

[to]  Every  man  shall  plead  such  pleas  as  are  pertinent  for  him,  M  5  H.  7. 34. 
according  to  the  quality  of  his  case,  estate,  or  interest,  as  dis-  ^^%^\ 
seisors,  tenants,  incumbents,  ordinaries,  and  the  like.  ^     *  ' ' 

Surplusage 


[t]  IS  H.  e.  [x}  Surplusage  slmll  never  make  tlie  plea  v 

30.34. Ft. Coo.  is  coDtrarient  lo  the  matter  before  ( il. 

f/ti,  per  DjCT  &  BOS- 

[ulja  H-  *-  '7-       Cy]  IT'iit  which  is  apparent  to  tlie  court  by  necessary  coltcctioa 

id's.  4'  iB-         out  of  tlie  record  need  not  to  be  averred. 

BH-S-ao!    •iH.7.3!i,    Bna.  li.  3.  fo.  154.     PLC™,.B7.b.    aGH.6,    Gwd.  58. 

[•]  9  R,  7- 15-         [o]  A  man  !s  bound  ta  perfomic  all  the  covenants  ia  an  iDdm* 

4  H.  7'  '»■  ture :  if  all  tlie  covenants  be  in  the  affirmative,  lie  may  generail; 
'"iL-iQ  plead  performance  of  all  J  but  if  any  be  in  the  negative,  to*o 
sflH.  bIs  i).  many  (le  raudt  plead  specially  I  for  a  negative  cannot  be  per- 
Hi]  LIB, £0.133.  fo'^"""'')'  '""'  ^  ^''^  ''^*'  eeiieraJly.  [6]  So  if  any  be  in  the  d«- 
Tamrr'icaw,  junctive,  he  niUEt  shew  which  of  Uieni  he  hath  performed-  So  if 
&lb.  lan.Ban-  any  arc  to  be  done  of  record,  he  must  shew  that  specially,  sod 
uiitii»c»«.  cannot  involve  that  in  geDerall  pleading. 

U  %'*<»'  [<^3  ^"  many  cases  flie  law  doth  allow  gen  era!  1  pleading,  for 

tt\  iiK.8  6  7  avoyding  of  prolixi^  and  tcdiousnessc,  and  that  tfie  particular 

flRS-i?!  shall  come  on  the  other  side. 
14II.  4.  7.  [d]  PlcadingB  which  amount  to  the  generall  issue  are  not  to  be 

5  E.  4.  ig.  allowed;  but  the  generall  issue  is  to  be  entred.     lid.  Sect.  lo. 

ioH.6,6.i:i7.     i^T..  4.  t>.  14.     I4H.B,94.    7  E.  3.  11.     17  E.  3,  44. 

[f]  18  H,  e.  33.  [c]  Every  plea  ou^ht  to  have  liis  proper  concliieion,  as  a  plAl 
93  H.6.  53.  to  the  writ  to  conclude  to  the  writ,  a  pica  in  barre  to  conclude 
^  !!'  E'  'I'        to  the  action,  an  estoppcll  to  relie  upon  tlic  cstoppclls :  et  $ic  dt 

M  n.  B.  lo.^K.      .     .,.1  '  *  '  ' 

rE.3-.5..6     «m./.i«*. 
sa  Ah.  33.    oEliB.  Over  1B4. 

f/]Pl.Ciiin,i4.  r/"]  ^^"hen  the  conclusion  of  a  plea,  et  mint,  et  iic,  \%  m  ^e 
15.  3E.  1.  .8.  affiniiiiiivc,  it  shall  not  wave  the  spcciall  matter,  for  there  tlii; 
39  E.  3.  14- 3^.  spec i all  matter  is  the  substance  and  foundation  of  the  cooclusion, 
M-  BE. 3. 57.  gj,(j  affirmed  by  the  same.  But  where  the  conclusion  is  in  the 
leH^'e^ao^  negative,  there  the  speciall  matter  regularly  is  waved. 
7.  4.  iB.  38  Asj.  14-  34  E.  3.  48.  aj  E.  3.  13.  38  H.  6.  35-  3^  H.  6.  14. 
igH.a.'?.    a7H.B.i9,b. 

[j]  7  E.  4.  a6.         Jg]  Whensoever  speciall  matter  is  pleaded,  and  the  conclusion 

"  H  ''  B  ''*'  *'"-'  '^  '"  ^^  point  of  the  writ  or  action,  the  speciall  matter 

a6H.*6;a37.      »«  waved. 

43.  The  names  of  Icgali  records  are,  a  writ,  a  count,  a  barre,  a 

replication,  a  rejoynder,  a  rebutter,  a  surrebutter,  &c. 

[iJV.Sfce.4e5.  [h]  New  and  subtill  devices  and  inventions  of  pleading  ought 
not  to  alter  any  principle  of  law,  whereof  you  have  heard  plenti- 
fully before. 

The  count  or  declaration  is  an  exposition  of  the  writ,  and 
ad^eth  time,  place,  and  other  necessary  circumstances,  that  the 
same  may  be  triable ;  and  any  imperfection  in  the  count  doth 
abate  the  writ. 

Pleadings  are  divided  into  barres,  replications,  rcjoynders,  sur* 
rejoynders,  rebutters,  and  surrebutters,  &c.    They  are  word*  of 

art, 


(0  And  then  it  docs,  because  the  plaintiff  cannot  diBcern  what  to  answer  to 
in  luB  replicatioii'. '  Note  tg  the  1  ith  edition, 
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arty  and  are  called  barres,  bamr,  so  called,  because  it  bdr- 
reth  the  plaintife  of  this  action.  Replicaiiones^  ^  rejdicando ; 
refunctionesy  a  rejungendo ;  rehtUterj  of  the  French  word  re- 
boutery  f.  e.  d  repeUendoy  to  put  backe  or  avoide,  and  so  of 
surrebutter. 

But  each  party  must  take  heed  of  the  ordering  of  the  matter  of 
his  pleading,  lest  his  replication  depart  from  his  count,  or  his- 
rejoynder  from  his  barre;  et  sic  decaterit, 

[jj  In  ancient  writers  a  barre  is  called  exceptio  peremptoria :    [t]  Bipatt.-ii.  5,' 
a  replication  was  then  called  repltcatioy  as  now  it  is ;  a  rejoin-  ^*  4oo. 
der  triplicatio;  a  surrejoinder,  quadriplicatio ;  et  sic  tdterius  in  *'i«^- 1^- 6.  ca.  37. 
infinitum, 

[30471       CT?"  A  departure  in  pleading  is  said  to  be  when  the  (Sid.  10. 77. 
J  second  plea  containeth  matter  not  pursuant  to  his  for-   176.277. 
mer,  and  which  fortifieth  not  the  same,  and  thereupon   ^^^'  39i' 
it  is  called  decessusy  because  he  departeth  from  his  former  plea ;  «q  g  ,  j't  \, 
and  therefore  whensoever  the  rejo)mder  (taking  one  example  for  3^  h.  6. 15. 
all)  containeth  matter  subsequent  to  the  matter  of  the  barre,  and  6  H.  7.  8. 
not  fortifying  the  same,  this  is  regularly  a  departure,  because  it  ^1  ^-  ^-  39* 
leaveth  the  former,  and  goeth  to  another  matter.     As  if  in  an  ^L^*^'**^ 
assise  the  tenant  plead  a  disccnt  from  his  father,  and  giveth  a  co-  g.  ^^8  ^i, 
lour,  the  demandant  intituleth  himselfe  byafeoflfement  from  the  ib.  31. 
tenant  himselfe,  the  plaintife  cannot  say,  that  that  feofiement  was  (Doc.  Pla.  1 19. 
upon  condition,  and  to  shew  the   condition  broken;  for  that   ^Cro. 208. 
should  be  a  cleare  departure  from  his  barre,  because  it  con-  ^^  ^^^g^ 
taineth  matter  subsequent.    But  in  an  assise,  if  the  tenant  plead**  3  h!  6.    Dt- 
eth  in  barre,  that  /.  S.  was  seised  and  infeoffed  him,  &c.  and  the  parture  2. 
plaintife  sheweth,  that  he  himselfe  was  seised  in  fee,  until  by  7.  S. 
disseised,  who  infeoffed  the  tenant,  and  he  re-entred,  the  defendant 
may  plead  a  release  of  the  plaintife  to  /.  S,  for  this  doth  fortifie 
the  barre. 

If  a  man  plead  performance  of  covenants,  and  the  plaintife  (Sid.  10. 77. 
reply,  that  he  did  not  such  an  act  accordiiie  to  his  covenant,  the   ^^^-  404) 
defendant  saith,  that  he  offered  to  do  it,  and  the  plaintife  refused  ^o  h^^'  ^171 
it;  this  is  a  departure,  because  the  matter  is  not  pursuant;  for  it  g  j^.  3.  J' 
is  one  thing  to  doe  a  thing,  and  another  to  offer  to  doe  it,  and  the  40  £.  3. 3a. 
other  refused  to  doe  it:  therefore  that  should  have  been  pleaded  43£*  3-  3^* 
in  the  former  plea.     Vide  Sf  cave  in  a  quare  impedity  what  plea  ^^'  3-  '*• 
shall  be  safely  pleaded  in  primo placito,  J 3  -^W^ 

When  a  man  in  his  former  plea  pleadeth  an  estate  made  by  511.7.27. 
the  common  law,  in  the  secona  plea  regularly  he  shall  not  make  8  H.  6. 11. 
it  good  by  an  act  of  parliament.     So  when  in  his  former  plea  he  33  H.  6. 14- 
intituleth  himselfe  generally  by  the  common  law,  in  his  second   ,  sZi,^*ju?. 
plea  he  shall  not  enable  himself  by  a  custome,  but  should  have   ,89.) 
pleaded  it  first.  PI.  Com.  105.  b. 

If  a  man  plead  an  estate  generally,  (as  for  example  a  feoffe-  Fulmerstou*s 
ment  in  fee)  he  in  his  second  plea  shall  not  maintain  it  by  other  *^**Vi 
matter  tantamount  in  law,  as  by  a  disseisin  and  release,  or  by  a  ^l  u  g  3^ ' 
lease  and  release,  or  a  gift  in  tayle  in  barre,  and  in  the  second  ai  H.  7. 17. 
plea  a  recovery  in  value  ;  for  this  lb  a  departure:  but  he  in  that  37H.6.5.'^ 
case  shall  count  of  a  gift,  and  maintaine  it  in  his  replication  by  a  3^  H.  6. 25, 
recovery  in  value,  because  he  could  have  no  other  count.  ^^c"i'Led:*8i;-' 

S.  C.  Raym.  6a.    Sid.  14a.)    si  H.  7.  25.    1  £.  4.  4.    3  H.  7.  5.     7  H.  7.  a.' 

See  more  of  thm  matter,  where  the  plaintife  varying  from  time  Vid.  S#^  4^* 
or  place  alledged  in  the  count  of  actions  tramitory,  shall  commit  , 

no  departure. 

Tinr 


BnctanlLj. 


304.  a.T "         oflSmfiroitttfon.        OTcTdrseS^^H 

PLC0D.  13^  Tlie  plea  that  cuotainM  duplicity  or  multiplicity  of  ^^^| 

141.  iDftllt-T  to  one  aad  the  eamr  thing,  whert-iinto  screraU   nSp^l 

(admitting  each  oftboin  to  be  good]  are  rrquircd,  is  not  aMtw- 
able  in  Ian.  Aad  tfiis  nili-you  «ee  extendi-tli  to  plena  perpeiuall 
or  poroinptory,  and  not  lu  pleu  dilatory  1  for  in  their  time  flB4 
pkcF  a  man  inav  use  diven  of  them  >  and  hereof  ancient  writen 
■  IV»IL6.  *  apeakc  notably:  Sietl  actor  uh3  octione  dthtt  tipertri  udlai 
tUa  durault,  sie  oporttt  tenenlem  una  txfjttiont  dum  tam^n  pe- 
nrnptotii  (juod  de  dilaioriU  nim  rrt  Ifnendum);  qvia  ti  Utird 
plarihta  mi  exceplianibtis  pfremptariu  timut  i(  seael,  licut  jSm 
potent  in  Jiiatoriis,  sic  teyuerelur,  ^bd  it  in  purbationc  Kluiu 
defixeril.  ad  aliam  prod^ndant  mail  habere  recursum,  ^uod  non  at 
■  ptrmittibiir,  non  magi*  ^iLcnn  aiiqunn  te  defendere  duobiti  baculU  ii 

^^H  iliieUo,  cAm  at»ut  lantiim  mjiciat. 

^^^h  But  vherc  llie  tenant  or  defendant  roay  pleade  a  general  luue, 

^^^H  thereupon  the  genemll  issue  pleaded,  he  may  give  in  erideoce 

^^|p  M  many  diatinct  matters  to  barre  the  action  or  right  of  the  i^ 

inondunt  or  plaintife,  as  he  can  (l)- 

»TE-a.73.  A  lipeciall  verdict  may  contaiue  double  or  treble  mailer ;  sod 

|I>«cru.i3S-)  therefore  in  those  cases  the  tenant  or  di'fcndant  may  eyther  make 

choice  of  one  matter,  and  to  plead  it  to  barre  (he  denumdont  or 

{liaintife,  or  to  plead  the  general  issue,  and  to  take  advantage  of 

all ;  or  he  may  plead  to  part  one  of  the  pleas  in  bsrre,  and  to 

35  H.  6.  v;.        anothi'r  part  another  plea ;  and  his  conclusion  of  his  plea  Uialt 

avoidc  doubleneese,  and  hereby  neither  the  court  nor  the  jury  ii 

so  much  inveigled,  ta  if  one  plea  should  containc  divers  distisct- 

mattcra.     Anu  if  the  tenant  make  choice  of  one  plea  in  barre, 

and  that  be  found  against  him,  yet  he  may  resort  to  an  action  of 

an  higher  nature,  and  take  advantage  of  any  other  matter.     Ad4 

the  law  in  this  point  ie  by  them  that  understand  not  the  reaioa 

<Am>i3$,  K.)     thereof  mislikea,  saying,  Ntnio  prnhibetur  pluribus  drfriuiemAmt 

Mti. 

And  it  is  worthy  of  observation,  that  in  the  raignes  of  Edward 
the  second,  Edward  the  first,  and  upwards,  the  pleadings  were 
plain  and  sensible,  hut  nothing  curious,  evermore  having  chiefs 
respect  to  matter,  and  not  to  formes  of  words,  and  were  often 
liolpen  with  a  gutesiliim  est,  and  then  the  (jufEtions  moved  by  the 
court,  and  the  answers  by  the  parties  were  also  entred  into  the 
rolle-  But  even  in  those  dayes  the  formi's  of  the  register  of 
originall  writs  were  then  punctually  observed,  and  matters  in  law 
excellently  debated  and  resolved;  and  where  any  great  difficulty 
was,  then  it  was  resolved  by  all  the  judges  aiid  sages  of  the  law 
I  fine   (who  were  for  matters  in  law  called  cuiic'dium  regis}  and  their 

assembly 

(A)  Ftr  the  Latin  ^uBMioBiathe  Uit.scr  FUta.  Ii.6.  ra.  36.  f  12. 


Hil.3iE. 
car.  Reg.  i 


( I )  Ilii  natural  to  plead  Jirst  to  thejiirisdiclioii,  find  aflerayirds  to  the  writ  of 
the  count.  Nota,  The  brief  ranked  before  the  cotird,  \-;  Edv).:i.-J\.  Nota,  Upon 
default  in  the  count,  thejtidgmeiit  shall  be  that  the  brief's/inn  nbnle.  3  Ilcn.  6. 41. 
gHen.  ti.  10.  Brooke  Count  78.  Vide  .■)n3.  b.  Thcrrfiirr,  as  it  secnu,  it  it 
more  proper  to  reserve  the  exception  to  the  xcrit  for  the  latt  jilace,  if  the frtt fails. 
In  specialcases  the  order  of  pleading  is  not  observed;  as  for  cxamide,  a  dtfendant 
in  debt,  in  the  custody  of  the  sheriff,  ixas  permkled  in  plead  a  pirn  in  abatniteitt 
of  the  writ  before  any  count  was  made,  and  hefiire  any  of  the  other  defendantt 
came  in.  3  lien.  C-  Filz.  Debt.  30.  Lord  IVHIoughby  and  other  defendants  in 
atsite  against  Wimbish,  pleaded  in  abatement  of  the  tvrit  before  any  count  was 
made.     Flowl.  (^am.  73.— Lord  Nott.  MSS.— ^[Notc  268.] 
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assembly  and  resolution  was  entred  into  the  roUe.    As  for 

ample,  in  the  great  case  in  a  quure  impedity  between  (he  king 

ana  the  prior  of  Worcester,  concerning  an  appropriation,  whether 

it  were  a  mortmaine,  the  record  saith,  ad  quern  diem  venit 

[30471  P^^^^<^^^^  prior  per  attomatum  suum^  Spc*  Et  ccjr  er- 
b.  J  ^^^^^^^^  ^^  intcUectis  recordo  et  processu  coram  toto  cou" 
cUio  tam  thesaurario  et  barontbus  de  scaccario  quhm 
eancdlario,  ac  etiam  justiciariis  de  utroque  banco  inspect  a  causd, 
pro  qudy  pro  domino  rege  dicunt,  quhd  ad  ipsum  regem  periinet 
prcesentare,  S^c  consideratum  est^  Sfc.  For  in  those  (nyes  though 
the  chancellor  and  treasurer  were  for  the  most  part  men  of  the 
church,  yet  were  they  expert  and  learned  in  the  lawes  of  the 
realme. 

As  for  example,  in  the  time  o£  the  Conaueror,  Egelricus  episco* 
pus  Cicestrensis  vir  aniiquissimusy  et  in  tegilms  sapient issimusy  as 
elsewhere  I  have  said. 

[a]  Nigelim  episcopus  Eliensis  Hen.  i,  thesaurarius  in  tempo^  [a]  Ockhani, 
fibus  suis  iucomparabilem  habuit  scaccarii  scietitiamy  et  de  eddem  fo.  17. 
tCTMsit  optimi, 

fb]  Henricus  Cant,  episcopus ,  H.  Dunelm'  episcopusy  WiUielmus  [h]  Patch.  5  R. 
Eltensis  episcopus,  G.  Rofftns^  episcopus.  1.  cor.  Rege. 

[c]  Martinus  de  Pateshul  clericus  decanus  Divi  Pattli  London'  [c]  1  H.  3.  Rot. 
constitutiis  Jliit  capitalis  justic  de  bancOy  quia  in  legibus  hujus  P»'Brac^->®pe- 
regniperitissim  its . 

[dj  IVUl'us  de  Raleigh  clericus  justiciarius  domini  regis.  M  Bract  siepe. 

ie]  Johannes  episcopus  Carliensis  tempore  H.  3.  [e]  8  E.3.  31. 

lobertus  Passelewe  episcopus  Cicestrensis  tempore  H.  3. 

[y]   Robertus  de  Lexintonio  dericus  constitutus  capitalis  justic'  C/l  ^*-  P*^ 
de  banco,  ^^  "•  ^* 

[g]  Johannes  Britton  episcopus  Hereford.  0 ]  Libere  jus 

[X]  Henricus  de  Stanton  clericus  constitutiis  Juit  capitalis  jus^  dc  legibus  ext at 
lictarius  ad  placita ;  with  many  others.     And  so  were  divers  and  v^j^'  *^"^' 
many  of  the  nobility,  who  when  matters  of  great  difficultie  were   m  '^^^  ^^ 
brought  into  the  upper  house  of  parliament  by  writ  of  error,   17  E.  1. 
adjournement,  or  other  parliamentary  course,  did  by  the  assistance 
of  the  reverend  judges,  who  ever  attended  in  tliat  court,  judge 
and  determine  the  sume  as  by  former  and  ancient  records,  and 
specially  by  the  said  record  of  5  i2.  1 ,  doe  manifestly  appeare ; 
and  therefore  the  lords  of  parliament  were  called  for  those  pur- 
poses, concilium  regis;    and  like  to  the  aforementioned  record 
there  be  very  many. 

In  the  reigne  o^  Edward  the  third,  pleadings  grew  to  perfection 
both  without  lamenesse  and  curiosity:  for  then  the  judges  and 
professors  of  the  law  were  excellently  learned,  and  then  know- 
ledge of  the  law  flourished,  the  Serjeants  of  the  law,  &c,  drew 
their  owne  pleadings;  and  therefore  truly  said  that  reverend 
justice  Thimingy  in  the  raigne  of//.  4,  that  in  the  time  ofEdtv,  3.  12 11. 4. 3. 
the  law  was  in  a  higher  degree  than  it  had  been  any  time  before; 
for  (saith  he)  before  that  time  the  manner  of  pleading  was  but 
ieeble  in  comparison  of  that  it  was  afterward  m  the  raigne  of  the 
^ame  king 

In  the  time  of  Henrie  the  Sixth  the  judges  gave  a  quicker  eare 
to  exc(>])tions  to  pleadings,  than  either  their  predecessors  did,  or 
the  judg  •>  in  the  raigne  of  Edxo.  the  fourth,  when  our  author 
flourished,  or  since  that  time  have  done,  giving  no  way  to  nice 
exceptions,  so  long  as  the  substance  of  the  matter  were  suf-  ^V.339 
ciently  shewed.     And  as  in  the  raigne  of  king  Edvaard  the  third,  Ante  ji.  a.) 

Vol.  II.  K  K  by 


'  364.b..*3.a.l     OfCnnfirmalion.    L.3.C.9.S.5S5-6-7. 

I  IMs8E.3a1.i6.  by  on  act  i>rt)ar]ianicnt  [*]it  u  prnviilnl,  that  c«unU  o 
■jBuA*'  uotwdiuiUil  uot  abate  »<>  long  na  the  nutter  of  the  actio 


tionn  idiuiUiJ  uot  abate  to  long  na  the  ninticr  of  thi 
alw*etl  in  the  dorlaraiian  luui- 


li  Cum.  411. 


be  fully 
uutfaur  wrote,  in 
the  nif,ne  of  rturvn  tUizahelh,  praviiiiuu  iii  niada,  tl^iut  after  do- 
murrrr  llic  juain**  iihiill  |(ivc  judgeuent  accordiug  to  the  right 
of  ihc  csuK  tiDtl  nmtliar  ju  Utn-,  wilbuut  n^arding  biij-  imfwt^ 
fcciion,  dvfK'l,  or  wnnt  nf  Tunne  in  any  writ,  retomc,  ptaini, 
dfclnnitJoR,  or  utiier  ]kl(radi»f;  or  course  of  proccf-dinf;  wbal* 
•oevcr,  cxi^t  nuch  ai  tiie  pnrty  dc'iitiirring  Rhall  specially  fthe«> 
In  which  actii  ajipcalra  and  iiidietnicnts  oi'  felon)',  nturder,  a 
ireaKoD  conccniiiip:  itionii  lifi-,  and  the  forfeiture  of  hi*  landi 
and  floods,  aru  cxoqitH.  An  c-xccllrnt  nod  s  profitable  law, 
ruDGurring  with  tlic  wi«cdoiwe  mid  judgement  of  ancient  and 
lallcr  tiinn,  that  have  diwillowed  curioiu  aiid  nice  exception* 
tt-nding  to  the  overthrow  or  delay  »f  justice;  apicri  Jarit  nM 
tnni  JHra;  yet  it  ia  good  for  a  learned  prtjfeMor  to  luakc  all 
tiling*  plain  and  periect,  and  not  to  trusl  to  the  after  aide  Ot 
amendment  by  force  of  anv  statute,  Ic-st  hiit  client'Acautctuatchctb 
not  Uier^wllli ;  and  aa  it  ie  in  phyticke  f&r  the  health  of  a  mea'* 
body,  BO  it  is  in  remedies  for  the  safety  of  a  man's  cause.  la  lot 
pneUat  caulda  fvim  medeln. 

But  now  let  us  returnc  to  our  nutlior. 


<Sid.  174.  >T«-> 
<Dor-  PU.  70. 
118.  )3<>- «3ll-0M-)    (U  Hop.  53. 


Seel.  535,  536,  j37. 


I 


jShSOiif  then  be  ford  and  Ituant,  *  albeit  the  lord  eonfrtne  the  ettalt 

■^^    T.f.h-I,  thi-  l.;un<„l  bnlh  ill  ll'e  Irn.mnif,.  ,,cl  ihv  sri'^.iMW  n- 
nuiinelh  iiiliie  to  the  t5"  'o''(/  "s  it  livs  liej'ore.  Tj 


''1'] 


Sect. 


TN  ihf  same  miniiicr  /.t  //,  if  11  iiiini  hath  a  yen!  rliarge  out  of  rertaint 
hind,  (111(1  hec  loiijirnte  i/ic  eslnte  jciiit/i  t/ic  icnant  hulk  in  the  land, 
yet  the  rent  charge  reiHoyiieth  to  (he  cniijiriuur. 


Sect.  .537. 


TN  the  .^ 

-*      l,ni<l  { - 
fmnellu-,- 

tn  it  lias  Uj'ort 


it  /',  if  II  man  hulk  eommon  of  fastrnr  in  other 
iiii  lioiiic  ;id  i-oiiiiiion  c.c  prititurc  +  en  aiUer  tcne),  ij'he  con- 
lie  of  the  ictiiiiit  of  the  hind,  nothing  shuU  pnsse  from  him  of 
hut  iwlu'ithtlii/tcling  this,  the  cumumii  i>hall  remai/ne  to  him, 


HERE 


■U—aiii/,  L.  aud  M.  and  Roh.  f  ca— ou,  L.  ami  M-  and  Rok. 


L.3.  C.9.  Sect.538.     Of  Coofirmatioiu      [305.a.  305-b, 

XJ  £  R  £  w  the  sixth  case  wherein  the  release  and  confirmation 
doe  differ ;  for  by  the  release  (A)  of  the  seigniory,  rent 
charge  or  common  are  extinct.  And  so  these  three  Sections  be 
evident,  and  need  no  explication,  saving  that  some  doe  gather 
jip«D  these  two  last  Sections  and  the  next  ensuing,  that  a  man 
cannot  abridge  a  rent  charge  or  common  pastmre  by  a  confirma- 
tion, as  he  may  doe  a  rent  service  in  respect  of  the  privitie  be- 
tweene  the  lord  and  tenant,  so  as  (say  they)  a  tenure  may  be 
abridged  by  a  confirmation,  but  not  a  rent  charge  or  common : 
and  therefore  Littleton  beginneth  tlie  next  Section  with  an  ad- 
verbe  adversative,  viz.  {but)  &c.  But  a  man  may  release  part 
of  his  rent  charge,  or  common^  &c. 


Sect.  538. 

JO  UT  if  there  be  lord  and  tenant  ^  which  tenant  hoi  Jet  h  of  his  lord  bif 
the  service  of  fealtie  and  20  shillings  rent^  if  the  lord  by  his  deed 
confirme  the  estate  of  the  tetiant,  to  hold  by  12  pence^  or  by  a  penny,  or  by 
a  halfe  peny:  in  this  case  the  tenant  is  discharged  of  all  the  other  services^ 
and  shall  render  nothing  to  the  lord,  but  that  which  is  comprised  in  tlie 
same  corifirmation, 

AND  the  reason  wherefore  no  service  of  another  (B)  cannot  28  £.3.94, 93. 

be  reserved  upon  the  confirmation  is,  because  as  long  as  the  J^jy*'  d^ 
state  of  the  land  continueth,  it  cannot  by  the  confirmation  of  the  ^^^o.  b. 
lord  be  charged  witli  any  new  service.     So  as  it  is  evident  that  7'E.  4. 25.  a; 
the  lord  by  his  confirmation  may  diminish  and  abridge  tlie  ser-  21  R.4.62. 
vices,  but  to  reserve  upon  the  confirmation  new  services  he  can-  pf*"  linan. 
not,  so  long  as  the  former  estate  in  the  tcnancic  conti-  i^o^^c  1^ 

[30o7]  ""^^^-     And  as  where  a  confirmation  doth  (^  inlarge  ^g  i^p  ^^y 
L     J  an  estate  iix  land,  there  ought  to  be  privitie,  as  hath 
beene  said ;  so  regularly  where  a   confirmation  dotli 
abridge  services,  there  ought  to  be  privitie  also. 

And  therefore  here  Littleton  putteth  his  case  of  lord  and  tenant   7  E.  3. 19. 
betweene  whom  t!iere  is  privitie.     And  therefore  if  tliere  be  lord,   22  E.  3. 18.  b. 
mesne  and  tenant,  the  lord  cannot  confinne.the  estate  of  the  te- 
nant to  hold  of  him  by  lesser  services,  but  this  is  void,  for  that 
there  is  no  privitie  betweene  them,  and   a  confirmation  caimot 
make  such  an  alteration  of  tenures. 

And  the  case  in  4  E.  3,  maketh  nothing  against  this  opinion;  4E-  3-  ^9* 
for  there  the  case  in  substance  is  this:  John  de  Bonxile  held  cer- 
taine  lands  of  Ralfe  Vernoji,  and  before  the  statute  o^quia  cmptores  ^ 

terraruin,  levied  a  fine  of  the  same  lands  to  the  abbot  of  Cogsall 
and  his  successors,  to  hold  of  the  chiefe  lord  (which  was  Jtal/e 
Vernon  )  by  the  services  due  and  accustomed.  Jtal/e  Vernon 
made  a  charter  to  the  said  abbot  in  these  words :  Concessi  ctiam 
cidem  abbaii  et  successoribus  suis  relaxavi  et  quietum  clamavi  totunt 
jusy  <^T.  quod  habeo,  vel  poiero  habere  in  omnibus  tenefiicniis  quce 
idem  abbaa  habct  dc  dono  Johannis  de  Bonvile,  tenendum  de  me  et 

hceredibus  • 

(A)  Here  the  ward  "  of, "  seems  printed  by  mistahe.     See  Mr.  7?iUo'j  Intr.  p.  lao. 

(B)  Here  **  cannot '^  seems  printed  by  mistakt  imtead  of  "  caii."     iee  Mr,   RitP''s 
I»tr,  p.  120. 

&  ic  a 


S05.b.]  OfConfiraiation.        L.S.C.g.  Sect.SsA 

ItaTeilibui  mete  in  puratn  et  prrpetHim  dfemosinam ;  and  adjured, 
that  it  was  n  cood  tenure  in  n-ankaltnoigne :  which  case  provtth 
nothing  ihai  the  lord  paramount  may  hy  his  confirmation  to  the 


tor  Fii^irrhfTt  in  the  title  of  Confirmation,  pi.  ti.)  for  the  imme- 
diate lord  did  there  make  the  said  chaner,  and  not  any  lord  p«- 
roinount.  (.And  therefore  it  is  ever  giwd  to  relic  upoo  the  booke 
(tt  large,  for  many  times  compendia  futt  disvendia,  and  mtiiit  at 
peiere  fonlfs,  quim  sedari  rp'iilonj.  And  of  this  opinitm  wai 
master  Plawdrn  upon  good  advisement  and  considerslion. 
4E,  3.  19-  And  here  is  tJie  seventh  cuse  wherein  the  release  and  confir- 

B  E.  3.  I.  matioii  doth  agree ;  for  if  tliere  be  lord  and  tenant  by  feaJlj  anJ 

'rf  *  I;''         twenty  shillings  rent,  tiitf  lord  may  rtltasc  all  his  right  in  th« 
fiBii.Dipraso^  Beigmorie  or  in  thetenancie,  saving  fealtie  ond  ten  shillinga  rent; 
but  he  cannot  save  a  new  kinde  of  service,  for  he  may  aiwefi 
abridge  his  service*  upon  a  release  as  upon  a  coniimiation.     And 
as  there  is  required  privltie  when  the  lord  abridgeth  the  servicts 
of  his  tenant  by  his  confirmation ;  so  must  there  be  also,  when  tbe 
yAn>.  47.  >.)       lord  by  his  release  abridgeth  the  services  of  his  tenant.     And 
(tlca"^  b.)      therefore  the  lord  paramount  cannot  release  to  the  tenant  pat- 
«t""iio  e'i       *'*'^  saving  to  him  part  of  his  services,  but  the  saving  io  that  case 
tV'^yT^         i»*oid(i>. 
«8  G.  3.  aS- 

SOAu.'i.  "And  shall  render  niching  tu  the  lortl,  hut  that  which  It  com- 

14 II.  4-  8.         prised,  ^c"     Which  words  are  tlius  to  be  understood  ;  that  the 

tenant  shall  nut  render  any  more  tient  or  annual!  service  to  the 

lord  than  is  contained  in  the  deed ;  but  other  things  notwithsbnd' 

ing  the  said  confirmation  the  tenant  shall  yeeld  to  the  lord,  11 

releefe,  ayde^wtrjf/e  marvr,  and  ayde  vur^fairrjitx  cAk^iler,  bt- 

cause  these  arc  incidents  to  the  tenure  tliatrcmai'ne,  andsfaollliot 

be  dischnrged  without  special!  words,  by  the  general!  words  ofiH 

(Aut.  ;e.  3.)         other  actions,  st-rviccs  and  dem^rnds.      And  so  if  .1  man  hold  of  me 

by  knight's  service,  rent,  suit,  &c.  and  I  release  to  him  all  my  right 

in  the  seigniorie,  excepting  the  tenure  by  knight's  service,  or 

^onfirmc  his  estate  lo  hold  of  me  by  knight's  service  only  for  all 

manner  of  services,  exactions,  and  demands;  yet  shall  the  lord 

have  ward,  marriage,  releefe,  avde  par  Jile  nmrier,  et  ptirJaireRti 

cliivnler,  for  these  be  incidents  to  tlie  tenure  that  remaine.     But 

it  is  holdcn,  that  if  a  man  make  a  gifl  in  taile  by  deed,  reserving 

tivo  shillings  rout  a'  luu  ft  ses  licires  jirn  omnibtis  et  otiriiintodit  tet' 

1 3  P>.  3-  til.  vilii-f,  eiactinniliu-1  sccalnrihis  et  cimclis  demimtHs,  if  the  donee  die 

avowrieBg.         Jjis  heire  of  full  age,  the  donor  shall  have  no  releefe,  because  in 

Nptncliciuin.       (lie  orlginall  deed  of  the  gift  In  taile  it  is  expressly  limited,  that 

by  the  service  of  two  shillings  rent  he  shall  be  cjuite  of  all  demands 

(and  releefe  lieth  in  demand);  ond  by  reason  of  those  words,  sav 

(,lnc.  33. «.)        they,  there  cannot  any  releefe  become  due ;  but  some  doe  hold 

tlie  contrary  in  that  case. 

Sect 


( 1 )  a  Inst.  47.  A  saving  will  serve  for  any  thing  thai  is  implied  in  the  judg- 
ment, as  in  case  of  felony  to  save  the  wife's  dower;  but  a  saving  will  not  serve 
against  the  cxiacss  judgment,  for  that  should  be  repugnant,  as  saving  the  lifaof 
-the  ofTeuder  should  be  void.— [Note  'Gq.] 


L.S.C.9.S.539-40.  OfConfiiTDation.  [305.b.  306.a.&K 


Sect.  539- 

Ti^  T  if  the  lord  will  hy  his  deed  of  confirmation,  thdt  the 
FSOGTI  tenant  in  this  case  shall  yeeld  ^  to  him  a  hawke  or  a  rose 

L  a.  J  y^^^ly  o^  *McA  afeasty  S^c.  this  confirmation  is  void  (cest  *  confir- 
mation est  voide),  because  hee  reserveth  to  him  a  new  thing  which 
was  not  par  cell  of  his  services  before  the  confirmation:  and  so  the  lord 
may  well  by  such  confirmation  abridge  the  services  t  by  which  the  tenant 
holdeth  ofnim,  but  hee  cannot  reserve  to  him  new  services. 

HP  H I S  upon  that  which  hath  beene  said  before  in  the  next 
preceding  Section  is  evident,  and  aeedeth  no  futther  ex- 
plication. 


Sect,  54a 

j^LS  0,  if  there  be  lord,  mesne,  and  tenant  (si  soit  seignior  J  mesne^ 

et  tenant),  and  the  tenant  is  an  abbot ,  that  holdeth  of  the  mesne  by' 

certaine  services  yearly,  the  which  hath  no  cause  to  have  acquitance  against 

his  mesne  (le  quel  n'aciascun  cause  §  d  'aver  acquitance  en  vers  son  mesne;, 

for  to  bring  a  writ  of  mesne,  \\  Sfc.  in  this  case,  if  the  mesne  confirme  the 

estate  that  the  abbot  hath  in  the  land,  to  have  and  to  hold  the  land  unto 

him  and  his  successors  in  frankalmoigne,  or  free  almes,  Sfc.  in  this  case  this 

confirmation  is  good,  and  then  the  abbot  holdeth  of  the  mesne  in  frankal- 

moigne,     Jnd  the  cause  is,  for  that  no  new  service  is  reserved,  for  all  the 

services  specially  specified  bee  extinct,  and  no  rent  is  reserved  ^  to  the 

mesne,  but  the  abbot  shall  hold  the  land  of  him  as  it  was  before  the  conr' 

firmation  (t'orsque  **  que  I 'abbe  tient  de  luy  la  terre,  et  ceo  fist  +f  il 

devant  la  confirmation);  for  he  that  holdeth  in  frankalmoigne  ought  to 

doe  no  bodily  service ;  so  that  (issint  J  J  que)  by  such  confirmation  it  ap- 

jpeareth,  the  mesne  shall  not  reserve  unto  him  (A)  no  new  service  (le  mesne 

ne  reserva  a  luy  ascun  novel  service),  but  that  the  lands  shall 

[30671    b^^  holden  of  him  as  it  was  before.    And  in  this  ccJr  case  the  abbot 
b.  J   *Atf//  have  a  writ  of  mesne,  if*  hee  bee  distrained  in  his  default,  by 
force  of  the  said  confirmation,  where  per  case  hee  might  not  have 
such  a  writ  before  (lou  per  case  il  ne  puissoit  aver  ||  ||  un  briefe  ade« 
^ant),  8f€. 

HERE 

*  confirmation — resevacion,  L.  and  \\  Sfc*  not  in  L.  and  M.  or  Roh. 

M>  and  Roh.  ^    to  the  mesne  not  in  L.  and  M». 

f  by  'which  the  tenant  holdeth  qfhim^  or  Roh. 

not  in  L.  and  M.  or  Roh,                     ,  **  que  not  in  Z.  and,  M. 

X  mesne — mesme,  L.  andM.  but  not  f  f  il — a  lui,  L.  and  M.  and  Roh* 

in  Roh.  J  :f  que  not  inL'  and  M.  or  Roh. 

'    §  per  cas,  a<lded  in  L.  and  M.  and-  1 1 
Roh. 


un— tiely  L.  and  M.  and  Roh^ 


(A)  Hert  "no"  %eem  printtd  by  nuOaJit,  instead  ef  "  any"  vr  "  lonr.'     See  Mr. 
Bitso^i  Intr,  p,  no. 

K  K3 


Of  Confirnmlion.       L.3.  C.p.  Sect.  541. 

U  E  K  F'  our  aulhor  h«vin(;  wenc  ihi-  former  booki's  puiirth  hu 
I  )I«E,3,ij.fci.  taw*',  thai  the oiL'sni'iiiaketh  the cODfinnalion  to  bold  iofrank- 

L  A«  lent  W^e**  alnuiigav,  uud  not  ttw  lord  paramount 


"  And  in  this  ease  the  olbot  shall  htn<f  a  rcWf  ijfttKMie  " 
it  to  btc  noted,  that  upon  n  confimiutioti  tn  hold  iu  rreealn«||;M 
there  Weih  a  writ  of  ninnc.  nibi-it  the  aitue  iif  vcqtuudl  be\— 
uftcr  tnc  sdj^ior.     And  m*  upon  sitch  a  confirmauoa  the  t 
dull  liave,  coiro  Jorvuim  J'enffamatti. 

E.  a-  la-      >(<  H.  3-  .\iawric  043.     (g  B«p- 130.) 

Sect.  .541. 

/I  hSO,  if  I  he  seised  of  a  vifkine  at  of  a,  vi/leine  in  groite,  and 
another  laktlA  kirn  out  of  tut/  posKuioii,  rlaymtng  him  to  6et  ki$ 
vtlUiiff  Ifirre  tkeie  hte  huth  no  right  to  hnve  htm  as  hia  iiileiue,  a»d 
afttr  I  coi'/irmr  to  him  the  estate  nJurh  her.  hath  in  mt/  viUcine,  this  coif 
firmatmn  w-meth  tn  hf  voidr,  for  that  none  tnaif  have  fuatMiou  of  a  NW 
at  of  a  vHlrim-  in  grotse,  but  he  ahiek  hath  right  to  have  htm  m  A«  xillam 
M  gTMSf.  AmI  si*  inasmuch  as  ket  to  trhom  the  cot.JirmatiOH  was  mmA) 
tBoi  not  stiicd  of  him  as  tf  his  vitleine  ailhe  time  of  the  eonjirmation  maJe, 
tack  cou/lrmalion  in  void. 

TI  £  R  E  is  to  be  fhttsntA  a  dirersitie  bctweene  the  castodie  of 

the  body  of  a  wardwitliin  age,  and  a  right  ofinlienUuicein 

nj-^*"-         th(.  hndy  of  11  »il!cine  m  jjrosse;  for  n  ninn  inoy  hfe  nut  out  t'f 

i!"r.'  ','1'"'  l"'"i-.-'''"  "I'lli^'  CUMOJ;,-  i-r  liis  -^;t,-,l.  but  ,.,-r    of  h\~    MlkliK'  in 

Bf.'iiinimioa.  grossc,  no  more  than  ainuii  eaii  bet'  of  his  prisoner  wliich  he  hath 
I  H.  (i,  c<i|).5.       taken  in  ivurre. 

<Pot(  311  n  )  Also  of  lhing:x  that  are  in  grunt,  as  rents,  commong.  and  the 
Uror.keili.|jni-  like,  it  it  alChe  election  of  tht- party  nhellier  hue  ivill  be  disseised 
pf  rtie  aH,  of  tliuni  or  no,  as  khall  bee  said  iilW  in  hia  proper  p.'acL- 1 1 ),     But 

(Sett.  sag.  590.  of  a  villeine  in  grosse  lie  cannot  at  all  be  disseised      [n]  So>,  raid 
con/iniiatio  nmiUcqui  confumnl  sit  in  jms.-i'ii'ioiif  rci  vfl Juris  uude 
["]  "f"'-" 1'-  ^c'ri  debet  roifrmalio,  ^-  'eoilfm  modu  iii.n  ilk  aii  co'ifirmalioft,  sit 

4lE.3ie.     40E-3-I7.     43^-34-     9  E.  4.  38,  Dkr.      10  Eliz.  tirowcht'.  cdsc. 

And  materially  doth  fJtilcloii  put  his  case  of  a  villeine  in 
grosse  ;  for  of  a  villeine  regardant  to  a  niannor,  the  lord  may  be 
put  out  of  possession  ;  for  by  putting  him  out  of  possession  of  the 
inarnor,  ivhich  is  the  priiieipall,  ht'e  tnav  likewise  bee  put  out  of 
posae8!iion  of  the  villeine  regardant,  which  Is  but  accessory.  And 
by  tlie  recovery  of  the  mannor  the  villeine  is  recovered  But  ff 
another  dolh  take  away  my  villeine  ia  grosse  or  regar<lant,  he 

gaineth 

\  there  inhere  hee  kalk  no  right  to  have  him  as  his  villeine,  not  in  L,  and  M- 
or  Roh. 


( I )  See  ant.  s^tj.  a.  iiotc  1 


L.  3.  C.  9.  Sect.  542,.     Of  Confirmation.     [306.  b.  307.  a. 

gaineth  no  possession  of  him.     And  this  doth  well  appeareby  the  (Ant  303.8.) 
writ  ofnativo  habtndo,  for  that  writ  is  not  brought  against 

[gQTn  any  person  in  certaine  (because  no  man  cj*  can  gaine 
'  I  the  possession  of  him).  But  the  writ  is  to  this  effect: 
"^  Rex  vie  salutem,  Prceclpimus  tibi,  quod  juste  et  sine  di' 
latione  habere  facias  A.  B.  nativum  etjugitivum  suum,  S^c.  ubicun~ 
que  inventus  J^ii^rit,  Sfc,  et  prohibemus  super  ^forisfacluram  nostram 
ne  quis  eum  in  juste  detineat;  so  as  detame  him  one  may,  but  to 
possesse  himselfe  of  him,  and  to  dispossesse  the  lord,  he  ctmnot. 

And  if  a  man  might  have  been  dispossessed  of  a  villcine  in 
grosse^  or  of  a  villeme  regardant  (unlesse  he  be  dispossessed  of 
the  mannor  also,  as  hath  beene  said),  the  law  would  have  given 
a  remedie  against  the  wrong  doer,  as  the  law  doth  in  the  case 
of  a  ward. 

Now,  seeing  it  doth  appeare  by  our  bookes  [a]  Tand  by  Li/-   [a]  Bracton,  foK 
tleton  himselfe  by  implication  speaking  only  of  a  villeme  in  grosse)   243.    Bhtton, 
that  if  a  man  be  disseised  of  the  mannor  whereunto  the  villeine  ^^^'  *'^^- 
is  regardant,  he  is  out  of  possession  of  his  villeine,  and  so  an   ^?*T'  ****** 
advowson  appendant,  and  tlie  like.     Hereby  (Littleton  putting   121  b) 
his  case  of  a  villeine  in  grosse)  and  by  divers  authorities  a  point 
controverted  in  our  bookes  [*]  is  resolved,  viz.  that  by  the  grant   r»i  q  e  .    a 
of  the  mannor  without  saymg  cum  pertinentiisy  the  villeine  re-   311.4.15.    ' 
gardant,  advowson  appendant,  and  the  like,  doe  passe  :  for  if  the   18  K.  3.44. 
disseisor  shall  gaine  tliem  as  incidents  to  the  mannor,  whose   16  K.  3.  Quar. 
estate  is  wrongful  1,  a  muUo  Jbriiori  the  feoffee,  who  conmieth  to     ^^'  *^"* 
his  estate  by  lawful!  conveyance,  shall  have  them  as  incidents.  Xresp.  955. 
But  where  the  entrie  of  the  disseisee  is  lawful!,  he  may  seise  the   19  il.  e>.  33. 
Yilleine  regardant,  or  present  to  the  advowson,  &c.  before  he  ai  H.  6.  9. 
enter  into  the  mannor ;  otherwise  it  is  where  liis  entrie  is  not  33  W-  ^-  33- 
lawfull;  and  so  are  the  ancient  authors  [b]  to  be  intended  (1).         ?o  H^^q^ 

J.  N.  B.  33.  9.     aa  H.  6.  33.  per  Moyle.      30  E.  3.  31.      39  E.  3.  21.     43  E.  3.  la. 
(Plowd.  358.  a.    Ant.  \ii,  b.    Post.  349.  b.  363.  b.)  [6]Bracton»  ful  342,  343. 

BiittoD,  foU  136.    Fleta,  ace. 


Sect.  542. 

J^VT  in  this  case,  if  these  words  were  in  th€  deed,  *<^t.     Sciatis  me 
dedisse  et  concessisse  •ftali,  &c.  talem  villanum  meuni,  this  is  good; 
but  this  shall  enure  b\)  force  and  way  of  grant,  and  not  by  way  oj  to/i- 
frmation,  S^c. 

JJ  ERE  it  is  to  be  observed,  tliat  a  man  hath  an  inheritance  in  ^  H.  6.  F.  N.  B. 

a  villeine,  whereof  the  wife  of  the  lord  shall  be  endowetl,  as   77- a.  b. 
hath  beene  said ;  for  in  him  a  man  may  have  an  estate  in  fee  or 
fee  taile  for  life  or  yeeres.     And  therefore  Littleton  la  here  to  be  24  E-  3* 
understood,  that  in  the  grant  tliere  were  these  words  (his  heiresj  ^^^^^'  ^^* 
or  else  nothing  passed  but  for  life,  as  of  other  thingt  that  lie  in 
grant. 

Sect. 

*  (^  c.  not  in  L.  and  M.  or  Roh.  f  ^^  ^ot  in  L.  and  M.  or  Roh, 


.«.<««*«*k. 


( 1 )  See  the  Chapter  on  Villenage. 

XK4 


307.a.&bO 


icTftsr 


M^fe'i 


Sect  543. 

/fyO  lomeiimtx  (Et|ascuii  foiu)  thaeTtrhts  dedi  etconcessi  AaS 
enure  by  weiy  nf  ettiriguUkmenl  of  tht  thing  et'rrn  or  granted  ;  as  if 
a  tenant  h'tld  of  fiu  lord  by  (erlaiuf  rent,  ami  the  hrii  front  ttif  hit  deed 
to  the  tenant  and  Au  hrires  the  rent,  ice.  ikii  thall  enure  la  the  tenant  by 
0Cf  of  txtii^uilhmenl,  fur  by  this  grant  tlie  rent  is  eitintl,  Sfc. 

}>.»  ti.  Aod  this  grant  of  the  rent  Ehall  enure  bjrny  of  release. 


(a  IML  40i). 


iCr  Sect.  544. 


ra 


/"N  the  tame  manner  it  ii  vhere  one  hath  a  rent  charge  out  of  certaiut 
land  (En  tnesme  \e  manner  ^t  lou  'ua  ad  iin  rent  charge  hnrs  de 
cenaine  teiri-),  and  her  grant  to  the  tenant  of  the  hind  the  rent  charge,  ifc. 
■And  the  reaimt  i'.for  that  it  appearelh,  by  the  noriii  oj  the  grant,  that 
the  will  of  the  donor  it,  that  the  tenant  thall  have  the  rent,  &< .  And 
iniumurh  at  hee  cannot  have  or  perceive  any  rent  mil  of  bi\  owne  tani, 
therefore  the  deal  thall  be  inltmleil  ami  taken  for  the  must  udrautage 
and  a^yailt  for  the  tenant  that  it  may  be  taken,  and  thii  it  by  a-ay  of 
txtinguiihment. 

34  H' 6-^.41.   T>UT  if  the  grantee  of  the  rent-cliarge  grantethitto  the  tfioaot 
<Aoie»8o...)     -"  of  the  land  and  a  stranger,  it  shall  be  extinguished  but  fa 

the  moitie :  and  so  it  is  of  a  seigniorie- 


Sect.  545. 

jd.LSO,  if  I  let  land  to  a  man  for  terme  of  yeares,  and  after  I  con- 
fi'rme  bis  estate  without  putting  more  aords  in  the  deed,  by  this  he 
hath  no  greater  estate  than  for  terme  of  yeares,  as  hee  had  before. 


Sect.  546. 


^  UT  if  I  release  to  him  all  my  right  which  I  have  in  the  land  u'ilkovt 
putting  more  words  in  the  deed  (sans  plus  +  parols  inilK  r  en  le  fait), 
heehalh  an  estate  of  freehold  {i).     ^So  tkou  mnist  understand  (my  sonnej 
divers  great  diversiliei  belxeene  releases  and  coit/irmalions. 
'a^  Itt 

id  Roh.  f  paroU  not  in  L.  and  M.  or  Boh. 

id  Roh.  %  And  added  in  L.  and  51.  aiid  Roh, 


^t  Et-Jtem,  L.  o 
**  un — home,  L.  i 


%fi^ 


o  give  a  coofinnaUon  thi»  ofiect^  id  the  case  of  a  lease  at  common  law, 

the 


L. 3.  C.p.  S.  547-48.    Of  Confirmation.    [S07.b.  308.  aJ 

In  these  two  Sections  is  the  seventh  case  wherein  a  release  and 
confirmation  doe  differ. 

pOSn  (O  Sect.  547.  <^^  *^  > 

yj  LSO,  if  I  being  within  age  let  land  to  another  for  terme  of  xx.yeares, 
"^  aftd  after  he  granteth  the  land  to  another  for  term  of  x.  years,  $ty 
hee  granteth  but  pat  cell  of'h  s  terme:  in  this  case  when  I  am  of  fill  age, 
if  1  release  to  the  giantee  of  my  lessee^  i^c.  this  release  is  void,  because 
there  is  no  privitie  betweene  him  and  me,  Sfc.  But  if  I  cowfirme  his  estate, 
then  this  cotijirmation  is  good.  But  if  my  lessee  grant  all  his  estate  to 
another,  then  my  release  made  to  the  grantee  is  good  and  €ffectuaU{i)- 

IJERE  are  two  things  to  be  observed:  First,  that  the  lease  of  7E*4-^*  h. 
**"      an  enfant  in  this  case  is  not  void  but  voidable.     Secondly,  '®h%^4 
this  is  the  eighth  case  put  by  Littleton,  wherein  the  release  and  ?cri.  Jim/'mo. 
confirmation  doe  differ.  Sid.  4a.  1  w2l 

789. 730) 

Sect   ^48  (Sid.  385.) 

ocui.  0^0.  (Mo.  30.) 

2I LSO,  if  a  man  grant  a  rent^charge  issuir^  out  of  his  land  to  another 

for  terme  of  his  life,  and  after  hee  confirmeth  nis  estate  in  the  said 

rent,  to  have  and  to  hold  to  him  in  fee  taile  or  in  fee  simple ;  this  con^ 

Jlrmation  is  void  as  to  inlarge  his  estate,  because  hee  that  confirmeth  hath 

not  any  reversion  in  the  rent. 

IJERE   the  diversitie 
created  and  a  rent 
Only  this  is  to  be  observed, ^^  ^^  ^ 

8  H.  4.  19       (Ant.  148.  a.    PosL  317.  a.) 

confirmation 


the  lessee  must  have  previously  made  an  actual  entry.  But  no  entry  is  necei- 
sary  for  the  purpose,  if  the  lease  is  a  bargain  and  sale,  under  the  statute.-^ 
[Note  270.] 

Ji^  So  Crusoe  d.  Blencowe  v.  Bugby,  3d  Wilson  234.  Henry  Blencowe 
Mary  his  wife,  seised  in  fee,  demised  to  William  Alder  for  21  years,  witk 
a  proviso  for  re-entry  on  default  of  payment  of  the  rent,  or  breach  of  any 
of  the  covenants.  Among  other  covenants,  there  was  one  from  William 
Alder, — <*  that  he  should  not  assign,  transfer,  or  set  over,  or  otherwise  do  or 
^<  put  away  the  indenture  of  demise,  or  the  premises  thereby  demised,  or  aoj 
''  part  thereof,  to  anv  person  or  persons  whomsoever,  without  the  consent  rf 
*'  the  said  Henry  Blencowe  and  Mary  his  wife,  their  heirs  and  assigns,  im 
<<  writing,  under  his,  her,  or  their  "  hands  and  seals,  first  had  and  obtained 
**  for  doing  thereof* — William  Alder,  without  any  licence,  demised  to  Johm 
Bugby  for  14  years. — It  was  held,  that  there  was  novrivity  of  contract  bet 
the  original  lessor  and  Bugby,  die  under-lessee.  00  that  it  was  an  1 
lease,  and  not  an  assignment ;  and  therefore  no  breach  of  the  covenant* 
see  1  Strange  405.  See  also  Gregson  ▼•  Harrison,  a  Tem|  Rep.  p.  4^^  Ql^ 
nersley  v.  Orpe  ajad  others,  Dougl.  56.— [Note  S71.] 


308.  a.  308.  b.]     Of  Confirmation.    L.  3.  C.  9-  S.  549-5a 

confirmation  not  to  containe  any  clause  of  distressc ;  for  other- 
wise,  as  to  the  confirmation  the  deed  is  void,  but  the  clause  of 
distresse  doth  amount  to  a  new  grant,  as  in  the  Chapter  of  Rcnti 
hath  beene  said. 


^JSSJy  Sect.  549. 

D  UT  if  a  man  be  teised  in  fee  of  rent  service  or  rent  charge^ 

CC^  and  he  grant  t/ie  rent  to  another  for  life,  and  the  tenant    [^0871 
attometh,  and  after  hee  cor^mieth  the  estate  of  the  grantee  in    L  b.  J 
fee  taile,  or  injee  simpUj  this  coi^rmation  is  good,  as  to  enlarge 
his  estate  according  to  the  words  of'  the  conjirmation,  for  that  he  whick 
confirmed*  at  the  time  of  confirmation  had  a  reversion  of  the  rent. 

TJ  £  RE  is  the  eighth  case  wherein  the  release  and  confinnatiaD 
doth  agree :  and  it  is  here  to  be  observed,  that  to  the  grant 
of  the  estate  for  life,  Littleton  doth  put  an  attomement,  beouiae 
it  is  requisite ;  but  to  the  confirmation  to  the  grantee  of  the  rest 
to  enlarge  his  estate,  there  is  none  necessary,  and  therefore  he 
putteth  none:  but  of  this  more  shall  be  said  in  the  Ch^ter  of 
Attornement,  Sect.  S5^,  557. 


Sect.  550, 


terme  of  life  be  surrendred  or  cancelled^  and  then  to  make  a  new  deed  of 
the  like  rent  charge,  to  have  and  perceive  to  the  grantee  in  tayle  or  in  yif, 
i^c.    Ex  paucis  f  plurima  concipit  ingenium. 

Vid.  Sect.  636.  ^^  QURRENDRED  or  cancelled  (i)."  Note  by  cancellation  of 
(Cre.  Cwp.  399.  O  ^^  ^gg^  ^^  ^^^^  which  lieth  only  in  grant  ceaseth  (as  here 
«35.  b.^  ^  '*  appeareth)  as  well  as  by  the  lurrenaer.  And  the  reason  idiere- 
10  Rep.  66.  fore  (if  the  grantor  make  a  new  grant  of  the  rent,  and  not  enlarge 
Plowd.  237.  a.  it  by  way  of  confirmation,  as  Littletoti  must  be  intended)  the  d^ 
Post.  338'^  should  be  surrendred  or  cancelled,  is  lest  the  grantor  should  be 
1    ent.  297.)      jjQubiy  charged,  viz.  with  the  old  grant  for  life,  and  with  the  new 

grant  in  fee;  or,  as  hath  beene  said,  the  grantor  may  grant  to  the 
grantee  for  life  and  his  heires,  that  he  and  his  heires  shall  dis- 
trcine  for  the  rent,  &c.  and  this  shall  amount  to  a  new  grant,  and 
yet  amount  to  no  double  charge,  whereof  you  may  see  befbre  in 
the  Chapter  of  Ken^. 

Chap. 

»- 

*  the  estate  added  in  L.>and  M.  f  plurima  concipit  ingemum*-dicttf| 

&c.  L.  and  M. 


in/.. 

-  li?  •; .1  ( 1 )  S^  ant.  8^5.  bt  Mt%  i. 


MSMN* 


L.  3.  C.  10.  Sectv551.      Qf  Attomeroent.  [309*  ^ 


rsopT]  (drCHAP.lO.        Of  Attomement.        Sect.  551. 

ATTORN EMET^T  is,  as  if  there  bee  lord  and  tenani,  and  tke 
lord  will  grant  by  his  deed  the  services  of  his  tenant  to  another  for 
terme  of  yearesy  or  for  terme  of  life^  or  in  taile^  or  infetj  the  tenant 
must  attorne  to  tlie  grantee  in  the  life  of  the  grantor^  by  force  and  vertue  qf 
the  grant,  or  otherwise  the  grant  is  void.  And  attomement  is  no  other 
in  effect,  but  when  the  tenant  hath  heard  of  the  grant  made  by  his  lord, 
that  the  same  tenant  do  agree  by  word  to  the  said  grant,  as  to  say  to  the 
grantee,  I  agree  to  the  grant  made  to  you,  *  8fc,  or  I  am  f  well  content 
with  the  grant  made  to  you;  but  tlie  most  common  attornment  is,  to  say,  X 
Sir,  I  attorne  to  you  by  force  of  the  said  grant,  or  I  become  your  tenant, 
S^c.  or  to  deliver  to  the  grantee  (ou  ||  liverer  al  grantee)  a  pennie,  or  a  halfe^ 
pennie,  or  a  farthing,  by  way  of  attomement. 

*^  ATTORNMENT*'  is  aa  agreement  of  the  tenant  to  the  Bracton, lib. t. 
grant  of  the  seigniorie,  or  of  a  rent,  or  of  the  donee  in  tayle,  ^J?'i        y^ 
or  tenant  for  life  or  yeeres,  to  a  grant  of  a  reversion  or  remainder   ^^^  '^^  j  J^ 
made  to  another.     It  is  an  ancient  word  of  art,  and  in  the  com-  pieu,  lib.  ^ 
roon  law  signifieth  a  toming  or  attorning  from  one  to  another,  cap.  6. 
Wee  use  also  attornamentum  as  a  Latine  word,  and  attomare  to  (*  R«U.  Abr.^ 
attorne.     And  so  Bracion  [a]  useth  it;  Item  videndum  est  si  dO'  /?^p  ggx  '. 
minus  attomare  possit  alicui  homagium  et  servitium  tenentis  sui  1  -,  -^  u- 

contra  voluntatem  ipsius  tenentis,  et  videtur  quodnon.  atioTeib* 

Fleta.  BrittOB,  qbi  8npr|. 

And  the  reason  why  an  attornment  is  requisite,  is  yeelded  in  old 
bookes  to  be,  Si  dominus  attomare  possit  servitium  tenentis  contra  Breatpn,  lik  f » 
voluntatem  tenentisy  tale  sequeretur  tnconveniens,  quod  possit  eum  fQ.  81.  b. 
subjugare  capitali  inimico  suo,  et  per  quod  teneretur  sacramentum  Britton.ubl 
fdelitatisfacere  ei  qui  eum  damnificare  tntenderet  (1).  s^i^n. 

"  The 

♦  Sfc.  not  in  L.  and  M.  or  Roh.  ||  liverer — deliverer,  L.  and  Mtjfoii 

f  fjoell  not  in  L.  and  M.  or  Roh.         Roh. 
%  Sfc.  added  in  L.  and  M.  and  Roh. 


^m 


(1)  Sir  Martin  Wsigfat  and  many  Other  writen  have  laid  it  down  as  a  general 

rule,  that  by  the  old  feudal  law  the  feudatory  could  not  alien  the  feud  without 

the  consent  of  the  lord ;  nor  the  lord  alien  or  transfer  his  seigniory  withwil 

the  consent  of  his  feudatory :  for  the  obligations  of  the  lord  and  his  feudatoiy 

being  reciprocal,  the  feudatory  was  as  much  interested  in  the  conduct  aid 

ability  of  the  lord,  as  the  lord  m  the  conduct  and  ability  of  his  feudatory ;  and 

that  as  the  lord  could  not  alien,  so  neither  could  he  exchange,  mortgue*  9r 

odierwise  dispose  of  bis  seigniory,  withaot  the  consent  of  bis  vaasaL    oee  At 

Martin  Wright's  IntroductioQ  to  ib9  l4mvi  Xenarofi  jQ,  QUmJi  ig  certiaa 

that 


lib.  l.fol,  104, 


3*H"e 

to  H.  e. , 

(Doc  uiiJSmd.ee.  a.) 


"  Tlie  Irnant  miut  oitarne  to  ikfgranUf  in  ike  life  of  the  g 
Sfc."  And  so  must  hi-  hIbo  ill  the  life  of  the  grantee- :  oiid  this  is 
undcrEtond  ofa  grant  by  deed.  And  ihe  reason  bereof  is,  for  that 
every  grant  rnusC  take  effect  as  to  the  Hubstance  tltereof  in  the  life 
both  of  the  grantor  aod  Ui«  graotce.  And  in  this  case  if  the 
grantor  dieth  before  attomemeiit,  the  seigniorie,  rent,  reversiMi, 
or  remainder  descend  U>  his  heire  ;  and  therefore  al^cr  his  decaase 
the  attorn emcnt  comnieih  too  late:  bo  likewise  if  tlie  1 


(9  Rep.  8 


Etct.  564) 


Uiat  this  doctrine  formerly  prevailed  m  England.  But,  in  general,  it  does  noC 
appear  to  have  prevailed  (at  least  in  an  equal  extent)  in  other  cauntries.  It 
sgenis  there  to  nave  been  admitted,  that  the  lord  might  transfer  the  wholaji*, 
without  the  consent  of  the  vasBal,  and  that  the  vassal  immediately,  by  snA  ■ 
trans&r,  became  the  tenant  of  the  new  lord. — It  seems  aleo  to  have  Deen  sd- 
tnitted)  that  the  lord  might  transfer  to  another  the  beneficial  fruits  of  the  tentire, 
without  the  consent  of  the  vassal.  But  it  was  a  great  question  whether  the 
lord  could  transfer  his  vassal  to  another,  without  the  vassal's  consent,  hdIgsi 
by  transferring  the  whole  Jbe. — See  fiosnage  Commentaire  de  h  Coutuae  dt 
NormandU,  des  Fitf  el  Droits  fiodaiix,  art.  204.— This  necessity,  which 
subsisted  in  our  old  law,  tliat  the  tenant  should  consent  to  the  aliena- 
tion of  the  lord,  gave  rise  to  the  doctrine  of  attornment.— At  the  common 
law,  attomment  signi5cd  only  the  consent  of  the  tenant  to  the  grant  of  the 
■eignionr;  or,  in  other  words,  his  consent  to  become  the  tenant  of  the  new 
lord. — The  necessity  of  attornment  was,  in  some  measure,  avoided  by  the 
statute  of  uses  1  as  by  that  statute,  the  possession  was  immediately  execnted 
to  the  me ; — and  by  the  statute  of  wills,  by  which  the  legal  estate  ia  uiiti» 
diately  vested  in  the  devisee.— Yet  attornment  continued  after  this  to  be 
necessary  in  many  cases.  But  both  the  necesstly  and  efficacy  of  altorti- 
menls  have  been  almost  tntolly  liikon  iiwuj  hv  the  .M;itutcs  of  4  Ann.  c.  16, 
and  11  Geo.  a.  c,  ig.  By  the  former  of  these  statutes,  sect,  g,  it  was 
enacted,  "  That  all  grants  and  conveyances  of  any  manors  or  rents,  or  of  the 
reversion  or  remainder  of  any  messuages  or  lands,  should  be  good  wlLbout 
attornment  of  the  tenants;  provided  that  no  such  tenant  should  be  damaged 
br  payment  of  rent  to  any  such  grantor  or  conusor,  or  by  breach  of  any  con- 
dition for  non-payment  of  rent  before  notice  given  him  of  such  grant  by  the 
conusee  or  grantee."  By  the  latter  statute  it  was  enacted,  "  That  the  attorn- 
menta  of  tenants  to  strangers  claiming  title  to  the  estate  of  their  landlords, 
should  be  absolutely  null  and  void  to  all  intents  and  purposes  whatsoever,  aitd 
that  the  possession  of  their  respective  landlord  or  landlords,  lessor  or  lesson, 
should  not  be  deemed  or  construed  to  be  any  wise  changed,  altered,  or  aflected, 
by  any  such  attornment  or  attornments;  provided  that  nothing  therein  contained 
should  extend  to  vacate  or  affect  any  attornment  made  pursuant  to,  and  in 
consequence  of,  some  judgment  at  law,  or  decree,  or  order  of  a  court  of  equity, 
or  made  with  the  privity  and  consent  of  the  landlord  or  landlords,  lessor  or 
leuorg,  or  to  any  mortgagee,  after  the  mortgage  is  become  forfeited." — Till 
the  passing  of  tnese  statutes,  the  doctrine  of  attornment  was  one  of  the  most 
copious  and  abstruse  points  of  the  law.  But  these  statutes  having  made  at* 
torament  both  unnecessary  and  inoperative,  the  learning  upon  it  is  so  useless, 
that  mr.  Viner  has  inserted  nothing  respecting  it  in  his  voluminous  compilatioa 
but  BB  extract  from  lord  chief  baron  Gilbert. — Mr.  Bacon  has  not  the  article 
Attornment  in  his  work;  and  the  learning  and  industry  of  lord  chief  baron 
Comyii  have  furnished  him  with  little  material  upon  it,  Uiat  is  not  to  be  found 
•itfier  in  Zittteton  or  tit  Edward  Coke,— [Note  373.] 
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dieth  before  attortiementy  an  atUHmeinent  to  the  heire 

[QQgn  ^  is  void,  for  oothiag  descended  to  him:  and  if  be 
«     J  should  take,  he  shoidd  wke  it  as  a  purchaser,  where  the 
heires  were  added  but  as  words  of  limitation  of  the 
.estate,  and  not  to  take  as  purchasors. 

But  if  the  grant  were  by  fine,  then  albeit  the  conusor  or  conu- 
aee  dieth,  3ret  the  grant  is  good.   For  by  fine  levied  the  state  doth  34H.  6.  7. 
.passe  to  the  conusee  and  his  heires ;  and  the  attornment  to  the  ^^  ^*  ^-  7* 
conusee  or  his  heires  at  any  time  to  make  privitie  to  distraine  is 
sufficient.     But  all  this  is  to  be  taken  as  Littleton  understood  it,  Brtcton,  lib.  9i 
-viz.  of  such  grants  as  have  their  operation  by  the  common  law.  foKBi^Sa^Mc 
For  since  Littleton  wrote,  if  a  fine  be  levied  of  a  seigniorie,  &c.  to 
another  to  the  use  of  a  third  person  and  his  heires,  he  and  his  lib.  6.  foL  68. 
beires  shall  distraine  without  any  attornment,  because  he  is  in  by  |^^y^ 
the  statute  of  27  i/.  8.  cap.  10,  by  transferring  of  the  state  to  the  ^""^^  *  *"** 
use,  and  so  he  is  in  by  act  in  law. 

And  so  it  is,  and  for  the  same  cause,  if  a  man  al  this  day  by 
deed  indented  and  inrolled  according  to  the  statute,  bargameth  (aCro.  193. 
and  selleth  a  seigniorie,  &c.  to  another,  the  seigniorie  shaS  passe  Post  391. 
to  him  without  any  attomement ;  and  so  it  is  of  a  rent,  a  reversion,  ^  ^)?o^'^ 
and  a  remainder.     So  as  the  law  is  much  changed,  and  the  ancient  vide SeolfisL' 
privilege  of  tenants,  donees,  and  lessees  much  altered  concerning 
attomement  since  Littleton  wrote. 

But  if  the  conusee  of  a  fine  before  any  attomement  by  deed  (Ant  104.  K 
indented  and  inrolled,  bargaineth  and  selleth  the  seigniorie  to  ^^!^-^^*^^ 
another,  the  bargainee  shall  not  distraine,  because  the  bargainor  xjK^uU  f«ym 
could  not  distrame.    Et  sic  de  similibus;  for  nemo  potest  plus  yideS«cti!^ 
juris  ad  alium  transferre  qudm  ipse  habet*     Vide  Sect.  149,  where 
upon  a  recovery,  the  recoveror  shall  distraine  and  avow  without 
attoraement. 

A  grant  to  the  king,  or  by  the  king  to  another^  is  good  without  49  £.  3. 4. 
.attomement,  by  his  prerogative.  34  H.  6. 8. 

•^        *^  6E.4.13- 

•**  Attomement  is  no  other  in  effect ^  Sfc**    It  is  to  be  understood  \  RoIL  jilb^204. 
•that  there  be  two  kinde  of  attornements,  viz.  an  attomement  in  Sect.  664. 
deed  or  expresse,  and  an  attoraement  in  law  or  implicite.     Of  at-   1  Rep.  AJtim 
toraement  expresse  or  in  deed  Littleton  speaketn  here,  and  of  Y^**^^ 

.attoraement  in  law  he  speaketh  after  in  this  chapter.    And  to   |^£*^  g^, 
both  these  kinds  of  attornements  there  is  an  incident  inseparable,    |  ^^0.  441. 

«.  that-is,  that  the  tenant  hath  notice  of  the  grant;  for  fan  attorne-  Jonci  376.) 

'  ment  being  an  agreement  or  consent  to  the  grant,  &c. )  he  cannot 
agree  or  consent  to  that  which  he  knoweth  not.     And  the  usuall  lib.a.fol.67.b. 
j>leading  is,  to  which  grant  the  tenant  attomed.     And  therefore  Tobkci^i  ease, 
if  a  bayly  of  a  manner  who  used  to  receive  the  rents  of  the   ^'^^^t^L? 

:^tenants,  purchase  the  manner,  and  the  tenants  having  no  notice  ^\biiiiprt.* 
of  the  purchase  continue  the  payment  of  the  rents  to  nim,  this  is 
no  attomement.     So  if  the  lord  levie  a  fine  of  the  seigniorie,  and 
by  fine  take  backe  an  estate  in  &e,  the  tenant  continueth  the 
payment  of  the  rent  to  the  first  conusor  without  notice  of  the 
fines,  this  is  no  attomement.    But  it  is  to  be  knowne,  that  there  lib.  9.  Tooker'i 
be  two  kinde  of  notices,  viz.  a  notice  in  deed  or  exptesse,  whereof  cue  ubi  tupre. 
JLitdeton  here  speaketh,  when  he  saith,  that  the  tenant  agreeth  to 
the  grant,  and  a  notice  in  law  or  implied,  whereof  Littleton  here- 
after speaketh  in  this  chapter.  ^ 

"  Of  the  grant  made  by  his  lord,*"  Here  is  to  be  seene 
when  the  thing  granted  is  altered^  what  becommeth  of  the 
attomement. 

If 


Tide  Lilt.  "  Thf  tenant  miut  altortit  lo  thf  frranief  in  the  life  of  ike  grantor, 

ftil.  138.  ^c."     And  so  must  he  also  In  the  life  oi'  liie  grantee :  aud  thia  is 

II  H.  7.  ig.  underBtood  ofo  grant  by  deed.  And  the  reason  hereof  i»,  for' that 
o  SI  U  "**>  c™"?  gtaiit  muni  take  etTect  us  to  the  substance  thereof  in  the  lifc 
g^'_  both  of  the  grantor  imd  th«  grantee.     And  in  tliit  case  it  the 

grantor  dieth  before  atlomcment,  the  scignioHe,  rent,  reversion. 
40  Am.  19.  or  remainder  descend  to  his  heire  ;  and  therefore  alter  his  dcctata 

34  H'  ^'  7'         the  attornement  comiueth  too  late :  so  likewise  if  the  grantco 
-w  H.  6.  7- 
tDK.*n<lStud.8Q.m,>      (sllep.84.    SecE.  564,) 


th&t  this  doctrine  formerly  prevailed  !n  England.  But,  in  general,  it  does  not 
^pear  to  have  prevailed  (at  least  in  an  equal  extent)  in  other  coimtriea.  It 
sfemt  there  to  have  been  admitted,  tliat  the  lord  might  transfer  the  teholajif, 
without  the  consent  of  the  vassal,  and  that  the  vassal  immediately,  by  sadi  t 
transfer,  became  the  tenant  of  the  new  lord. — It  seems  also  to  have  bem  ftd> 
niitteclt  that  the  lord  might  transfer  to  another  the  beneficial  fruits  of  the  t«Dure, 
irithout  the  consent  of  the  vaseal.  But  it  was  a  great  question  whether  tbt 
lord  could  transfer  hi^  vaisal  to  another,  without  the  vassal's  consent,  mUoB 
by  transferring  the  U'lio/e  fee. — See  Basnage  Comtneniairt  tie  la  Coutumt  iti 
J^ormandie,  des  Fiefs  et  Droits  feodam,  art,  10+. — This  necessity,  which 
subsisted  in  our  ofd  law,  tiial  the  tenant  should  consent  to  the  aliens- 
tiMJ  of  the  lord,  gave  rise  to  the  doctrine  of  attornment. — At  the  coffiiBca 
law.  attornment  signified  only  the  consent  of  the  tenant  10  the  grant  of  die 
seignioiw;  or,  in  other  words,  his  consent  to  become  the  tenant  of  the  new 
lora. — TTie  necessity  of  attornment  was,  in  some  measure,  avoided  by  die 
statute  of  uses;  as  by  that  statute,  the  possession  was  immediately  executed 
to  the  we', — and  by  the  statute  of  wills,  by  which  the  legal  estate  is  inuiie- 
distely  vested  in  the  devisee. — Yet  attornment  continued  afler  this  to  to 
necessary  in  many  cases.  But  both  the  necessity  and  efficacy  of  attorn- 
ments have  been  iilmost  totally  takt-n  iiw[iy  by  llic  slalutcs  of  4  Ami-  e,  16, 
*nd  11  Geo.  3.  c.  19.  By  the  former  of  these  statutes,  sect.  9,  it  wis 
enacted,  "  That  all  grants  and  conveyances  of  any  manors  or  rents,  or  of  the 
reversion  or  remainder  of  any  messuages  or  lands,  should  be  good  witboDt 
ittomment  of  the  tenants;  provided  that  no  such  tenant  should  be  damaged 
by  payment  of  rent  to  any  such  grantor  or  conusor,  or  by  breach  of  any  con- 
dition for  non-payment  of  rent  before  notice  given  him  of  such  grant  by  the 
conusee  or  grantee."  By  the  latter  statute  it  was  enacted,  "  That  the  attom- 
neiits  of  tenants  to  strangers  claiming  title  to  tlie  estate  of  their  landlords, 
should  be  absolutely  null  and  void  to  all  intents  and  purposes  whatsoever,  and 
that  the  possession  of  their  respective  landlord  or  landlords,  lessor  or  lesson, 
should  not  be  deemed  or  construed  to  be  any  wise  changed,  altered,  or  affected, 
bysnysuch  attornment  or  attornments;  provided  that  nothing  therein  coiitaioed 
should  extend  to  vacate  or  affect  any  attornment  made  pursuant  to,  and  in 
consequence  of,  some  judgment  at  law,  or  decree,  or  order  of  a  court  of  equity, 
or  made  with  the  privity  and  consent  of  the  landlord  or  landlords,  lessor  or 
lesson,  or  to  any  mortgagee,  after  the  mortgage  is  become  forfeited."— Til! 
the  passing  of  these  statutes,  the  doctrine  of  attornment  was  one  of  the  most 
copious  and  abstruse  points  of  the  law.  But  these  statutes  having  made  at- 
tornment botli  unnecessary  and  inoperative,  the  learning  upon  it  is  so  useless, 
that  mr.  Viner  has  inserted  nothing  respecting  it  in  his  voluminous  compilatiu 
but  SB  extract  from  lord  chief  baron  Gilbert. — Mr,  Bacon  has  not  the  article 
Attornment  in  his  work ;  and  the  learning  and  industry  of  lord  chief  baron 
Comyn  have  furnished  him  with  little  material  upon  it,  that  is  not  to  be  to\aA 
•iriwr  in  iatUeton  or  aii  Edward  Coke.-'[Npt«  ?73.] 
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dieth  before  attortiement,  an  attorneinent  to  the  heire 

[^QpH  cc^  is  void,  for  nothing  descended  to  him :  and  if  be 
«     J  should  take,  he  shooid  teke  it  as  a  purchaser,  where  the 
heires  were  added  but  as  words  of  limitation  of  the 
^estate,  and  not  to  take  as  purchasors. 

But  if  the  grant  were  by  fine,  then  albeit  the  conusor  or  conu- 
aee  dieth,  yet  the  grant  is  good.   For  by  fine  levied  the  state  doth  34  H.  6.  7. 
^pasae  to  the  conusee  and  his  heires ;  and  the  attornment  to  the  ^^  ^*  ^'  7* 
conusee  or  his  heires  at  any  time  to  make  privitie  to  distraine  is 
«uficient.     But  all  this  is  to  be  taken  as  Littleton  understood  it,  Brtcton,  lib.  9* 
-riz.  of  such  grants  as  have  their  operation  by  the  common  law.  fol*8if8a»Mc. 
For  since  Littleton  wrote,  if  a  fine  be  levied  of  a  seigniorie,  &c.  to 
another  to  the  use  of  a  third  person  and  his  heires,  he  and  his  lib.  6.  foL  68. 
beires  shall  distraine  without  any  attornment,  because  he  is  in  by  |g^yy^ 
the  statute  of  27  H.  8.  cap.  10,  by  transferring  of  the  state  to  the  '™^°*^*  •"*• 
use,  and  so  he  is  in  by  act  in  law. 

And  so  it  is,  and  for  the  same  cause,  if  a  man  al  this  day  by 
deed  indented  and  inrolled  according  to  the  statute,  bargameth  (aCro.  193. 
and  selleth  a  seigniorie,  &c.  to  another,  the  seigniorie  shaS  passe  Post  391. 
to  him  without  any  attomement ;  and  so  it  is  of  a  rent,  a  reversion,  ^  ^i^*^ 
and  a  remainder.     So  as  the  law  is  much  changed,  and  the  ancient  y^ie Sdolfislk' 
privilege  of  tenants,  donees,  and  lessees  much  altered  concerning 
attomement  since  Littleton  wrote. 

But  if  the  conusee  of  a  fine  before  any  attomement  by  deed  (Ant  104.  K 
indented  and  inrolled,  bargaineth  and  selleth  the  seigniorie  to  ^J^J^^*\ 
another,  the  bargainee  shall  not  distraine,  because  the  bargainor  xib^uU  Mpm 
could  not  distrame.    Et  sic  de  similibusi  for  nemo  potest  plus  yideS«ct.ii^ 
Juris  ad  alium  transferre  quhm  ipse  habet.     Vide  Sect.  149,  where 
upon  a  recovery,  the  recoveror  shall  distraine  and  avow  without 
attoraement. 

A  grant  to  the  king,  or  by  the  king  to  another^  is  good  without  49  £.  4. 4. 
.Attomement,  by  his  prerogative.  34  H.  o.  8. 

^        ^  6E.4.13-     '■ 

•**  Attomement  is  no  other  in  effect^  Sfc^    It  is  to  be  understood  \  Roii.  Ab^Bg4. 

•that  there  be  two  kinde  of  attoraements,  viz.  an  attomement  in  Sect.  5^ 

deed  or  expresse,  and  an  attoraement  in  law  or  implicite.     Of  at-  1  Rep.  Altno 

toraement  expresse  or  in  deed  Littleton  speaketn  here,  and  of  ?5^***?**" 

vatternement  in  law  he  speaketh  afler  in  this  chapter.    And  to  j^^"^  «,, 

both  these  kinds  of  attoraements  there  is  an  incident  inseparable,  |  ^^0!  441. 

'.  that-is,  that  the  tenant  hath  notice  of  the  grant;  for  fan  attome-  Jonci  376.) 
ment  being  an  agreement  or  consent  to  the  grant,  &c. )  he  cannot 

agree  or  consent  to  that  wliich  he  knoweth  not.     And  the  usuall  lib.  a.  fiol.  67.  b. 

pleading  is,  to  which  grant  the  tenant  attomed.    And  therefore  Tookci^i  ease, 

if  a  bayly  of  a  manner  who  used  to  receive  the  rents  of  the  ^'^^^rV.^L? 

:  tenants,  purchase  the  manner,  and  the  tenants  having  no  notice  ^\biiiiprt.* 
of  the  purchase  continue  the  payment  of  the  rents  to  nim,  this  is 
no  attomement.     So  if  the  lord  levie  a  fine  of  the  seigniorie,  and 
by  fine  take  backe  an  estate  in  fee,  the  tenant  contmueth  the 
payment  of  the  rent  to  the  first  conusor  without  notice  of  the 

fines,  this  is  no  attomement.    But  it  is  to  be  knowne,  that  there  lib.  9.  Tooker'i 

be  tv¥0  kinde  of  notices,  viz.  a  notice  in  deed  or  exptesse^  whereof  €•*«  ubi  tupre. 
Xittleton  here  speaketh,  when  he  saith,  that  the  tenant  agreeth  to 
the  grant,  and  a  notice  in  law  or  implied,  whereof  Littleton  here- 
after speaketh  in  this  chapter.  ^ 

"  Of  the  grant  made  by  his  lord,*"  Here  is  to  be  seene 
when  the  thing  granted  if  altered^  what  becommeth  of  the 
attoraement. 

If 


afft.  b.  396-  •■) 


Kemlln^'.  ct 
(Mo.  01,  con 
1  Leo.  58.) 
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If  there  I»e  lord,  mesne  anil  tenant,  and  tJic  mcGne  fjrant  over 
hw  neanalik-by  dofd,  the  tord  rcIcnsotJi  tothe  tcnaut,  wh«-rebjr'die 
neanaltie  i>  i;xtmct,  and  there  is  a  rent  by  eunilusiige,  an  utlorae- 
tnent  to  the  grant  of  this  rent  secke  U  good,  although  the  (lualltJe 
of  that  part  of  the  rent  in  ^tered,  becniwe  it  is  ^tered  uy  IS 

If  a  reveruon  of  two  acres  he  granted  by  deed,  and  tlw  Icswr 
before  attarncment  leviir  11  line  of  one  of  them,  and  the  twnwU 
attome  10  the  grantee  by  deed,  tills  is  good  for  the  other  awe. 

[n]  If  the  reversion  be  granted  of  three  t)cr<3b,  and  the  lenac 
agree  to  the  suid  grant  for  one -acre,  this  is  good  for  all  three; 
and  so  it  it  of  an  attomement  in  law,  if  the  reversion  of*  three  aetm 
be  grnnted,  and  the  lessee  surrender  one  of  tlie  acres  to  the 
grantet',  iliis  attoraement  shall  bt;  good  far  the  whole  rcTernoa  of 
the  tliree  acres  according  to  the  grant. 

"  The  same  Icnatit  ilo  agree."  Hereafter  in  this  chapter  Litlle- 
ion  doth  teach  what  manner  of  tenant  shall  attorne. 

"  Agree  bif  parol,  Sjc. "  And  so  heo  may,  and  more  •oicl)'  bf 
his  deed  in  wniing, 

"  As  lo  sai/  I')  the  grantee,  Sfc-"  Here  is  to  be  *eene  to  what 
manner  of  granteei  the  attoracment  is  good.  Regidiirly  ilie 
attornement  must  be  according  to  the  grant,  either  exprewly  or 
impliedly.     Of  the  first  Littleton  hath  here  spoken. 

1^  Impliedly,  05  if  a  reversion  be  granted  to  two  by  p3  \q\ 
deed,  ana  Ae  lessee  attome  lo  one  nf  them  according  I  a  J 
to  the  grant,  this  atlomement  is  good,  but  not  to  vest 
the  reversion  only  in  bim  to  whom  attornement  is  made ;  but  ii 
shall  enure  to  boui  the  grantees,  for  thnt  it  Recording  to  the  gmni, 
and  for  ihat  it  t"iuiu>t  vfst  thi?  ri'verKioii  o?i)y  in  him  lo  whom  tlie 
aliiiru^-ini-'nl  ia  nudo.  And  »o  h  i>  if  uiic  giaiitt^e  dii;tii,  tlie 
attomcraeiit  to  tlie  survivor  is  good. 

If  the  lord  grant  by  deed  his  seigniurie  to  A.  for  life,  the 
remainder  to  B.  in  fee,  A.  diecli,  and  then  the  tenant  attorne 
to  B.  this  attornement  is  void,  because  it  is  not  according  to 
the  grant;  for  tlien  B.  ahould  have  a  remainder  without  any 
particular  estate. 

If  a  reversion  be  granted  to  a  ma 
to  have  nioities  in  law ;  but  if  they 
;nt  is  had,  they  slmll  liave  no 
of  the  grant  they  are  to  have  1 


1  and  1 


purpo 


law. 


n,  they  ars 
id  then  ai- 
(and  yet  by  the 


md  tbc 


If  a  teine  grant  a  reversion  to  a  man  in  fee,  and  marrj'  vith  the 
.     grantee,  the  lessee  attorne  to  the  husband,  tfiis  is  a  good  attomC' 
ment  in  law  to  the  husband. 

If  a  reversion  be  granted  by  deed  to  the  use  of/.  S.  1 
lessee  hearing  the  deed  read,  or  having  notice  of  the  1 
(hereof  attorne  to  ccsty  que  tae,  tliis  is  an  implied  attornement  to 
the  grantee 

If  a  reversion  be  granted  for  life,  the  remainder  in  taiie,  the  re- 
mainder in  fee,  the  attornement  to  thk'  grantee  lor  life  shall  enure 
to  them  in  the  remainder,  to  vest  the  rcnmindor  in  them. 

p.  63.     5  Hep.     For.r!caM.      1  R.)ll.  .Ibr.  41J.     g  Leu.  17.     4  Ltu.  23.) 

And  in  those  cases  if  the  tenant  should  say,  ihut  I  doe  attoroe 
to  the  grantee  for  lUe,  but  that  it  shall  not  benelit  any  of  them  in 

tcmainder 


L.  3.  C.  10-  Sect.  552.    Of  Attomeiiicdt.    [310.a.  SlO.b. 

remainder  after  kis  death,  yet  the  attomement  is  good  to  them  all; 
for  having  attorned  to  the  tenant  for  life,  the  law  (which  he  can^ 
not  controll)  doth  vest  all  the  remainder.  And  of  this  more  shall 
be  said  hereafter  in  this  chapter. 

Littleton  here  putteth  five  examples  of  an  expresse  attome- 
ment,  but  of  them  the  last  is  the  best,  because  the  eare  is  not 
only  a  witnesse  of  the  words,  but  the  eye  of  the  delivery  of  the 
penny,  &c.  and  so  there  is  dictum  et  Jactum.  And  any  other 
words  which  import  an  agreement  or  assent  to  the  grant,  doe 
amount  to  an  attomement.  And  albeit  these  five  expresse  at- 
tomements  be  all  set  d«wn  by  Littleton^  to  be  made  to  the 
person  of  the  grantee  [&],  yet  an  attomement  in  the  absence  of  ro  ^{,,  ^^ 
the  grantee  is  sufficient;  for  if  he  doth  agree  to  the  grant  either  fol.68,69. 
in  his  presence  or  in  his  absence,  it  is  sufficient.  Tooker'i  case. 

^  38  H.  8.  tit. 

Attomement  Br.  40.    (10  Rep.  53.    Cro.  Car.  440.     1  BoU.  Abr.  300.    Dyer  1198.  a.) 


Sect.  552. 

yd  LSO,  if  the  lord  grant  the  service  of  his  tenant  to  one  maUf  ^nd 

after  hu  his  deed  bearing  a  later  date  hee  grant  the  same  services  io 

another,  ana  the  tenant  attome  to  the  second  grantee,  now  the  *  said  grantee 

Tiath  the  services ;  and  albeit  afterwards  the  tenant  will  attome  to  theftrtt 

grantee,  this  is  clearely  void,  8fc. 

TJ  ERE  it  is  to  be  observed,  that  Littleton  expresseth  not  what 
estate  is  granted,  and  very  materially;  for  if  the  former 
grant  were  in  fee,  and  the  latter  grant  were  for  life,  and  the  /Qto,  Car.  284. 
tenant  doth  first  attome  to  the  second  grantee,  he  cannot  after   1  RoU.Abr.ftoo. 
attome  to  the  first  grantee  to  make  the  fee  simple  passe,  for  thdt  Ant.  296.  a.) 
should  not  be  according  to  the  grant ;  but  in  that  case  the  at- 
torhement  to  the  first  is  countermanded.     And  so  it  is  if  a  re- 
version expectant  upon  an  estate  for  life  be  granted  to  another 
in  fee,  and  after  the  grantor  before  attomement  confirme  the 
estate  of  the  lessee  in  taile,  the  attomement  to  the  grantee  for 
the  fee  simple  is  void. 

In  the  same  manner,  if  a  reversion  upon  an  estate  for  yeeres 
be  granted  in  fee,  and  the  lessor  confimie  the  estate  of  the  lessee 
for  life,  he  cannot  afterwards  attome. 

[SIOTI      cO'  I^a  ^eme  sole  maketh  a  lease  for  life  or  yeares,   "t?'*^*1?* 
1     J  resei-ving  a  rent,  and  granteth  the  reversion  in  fee,  and  ^^  '  ^ 
taketh  husband,  this  is  a  countermand  of  the  attome- 
ment. 

Where  our  author  putteth  his  case  of  the  whole  reversion,  if 
two  caparceners  bee  of  a  reversion,  and  one  of  them  granteth 
her  moity  by  fine,  the  conusee  shall  have  a  quid  juris  clamat  for  p     ^.j.^  Bend" 
the  moitie.  i^^'  Hcmiing'i" 

case  ubi  snpra.      (1  Roll.  Abr.  299.^ 

If  in  the  case  that  our  author  here  putteth  of  severall  grantees,  11 H.  7.  ii» 
if  the  tenant  attorne  to  both  of  them,  the  attomement  is  void, 
because  it  is  not  according  to  the  grant.  If  a  reversion  be  granted 

for 

^  saidr^second^  L,  and  M.  and  Roh. 


for  life,  and  aflor  it  is  granted  to  the  same  grnnEei?  for  yeares, 
and  the  le5seL-  altnrneth  to  both  erants,  it  is  voidc  for  the  iocer- 
Uiinli«:  d  mullo/ortinri,  ifthe  lord  by  one  deed  gmnt  his  seigniorie 
to  /.  bi§hop  or  London  and  to  his  heires,  and  by  another  deed  t« 
/.  bishop  of  London  and  to  his  successors,  and  tbe  tenant  attarne 
to  bolh  grants,  the  attomemeni  is  void;  for  albeit  the  grantee  be 
bill  one,  yet  he  hath  sererall  capacities,  and  the  grants  aro  oere- 
tal'i  and  the  attornement  is  not  according  to  either  of  the  graaU. 
But  if  A.  grant  tlie  reversion  of  Islwle-Acrt  or  IVhilr-Acn, 
and  t!ie  k-ssee  attome  to  the  grant,  and  nfler  the  grantee  makctli 
his  election,  this  attornement  is  good;  for  albeit  the  state  wh 
incertaine,  yet  he  Bttorned  to  the  grant  in  such  sort  as  it  was 
made:  and  so  note  s  diversity  between  one  grant  and  serer^ 
^nts,  and  obaervE  in  thiB  case  an  attorneiuent  good  in  expecta- 
tion, and  yet  nothing  passed  at  the  time  of  die  attomemeni,  but 
by  llie  election  subsequent. 


Sect.  553. 


yd  LSO,  if  a  man  be  seiBeJ  of  a  mannor,  which  mannor  is  parcell  in 
if  em  f  UK,  and  parcel f  in  service,  ifheewiil  alien  thiimnnnar  tonnother, 
it  behnairlh  that  bif  force  of  the  aiieiiatiun,  all  the  lewinlx  wf'irfi  kM  of 
tht  a/i-nur  an  uf  A«  maiuior  *  doe  attorite  to  the  alienee,  oi  uthrnrite  the 
Wvictt  remaine  contuiuaUy  in  the  alleiwt;  saving  the  lenautt  at  ttiU\\ 
for  it  iieedtlh  not  that  leHanti  at  mil  doe  allonie  upon  such  alienation,  ijc. 
(car  il  nc  besoigae  que  tenants  a  roluat  atmrueut  sur  liel  alienatioD, 

U  K  H  B  it  is  to  bee  observed,  that  when  a  man  maketh  a 
feofiment  of  a  mannor,  the  services  doe  not  passe,  but  re> 
mainc  in  the  feoffor  untill  the  freeholders  doe  attonie;  and  when 
they  doe  attorne,  the  attornement  shalJ  have  relation  to  some 
purpose,  and  not  to  other.  For  albeit  the  attornement  bee  made 
3 Replug.  many  yearcs  afler  the  feoffment,  yet  it   shall  have    relation  to 

I  Leo,  t(A.)       make  it  passe  out  of  the  feoffor  ab  initio  even  by  the  Hverie  upon 
the  feoffment,  but  not  to  cliarge  the  tenants  with  any  raeane  ar- 
rerages,  or  for  waste  in  the  meane  time,  or  the  like. 
fa  Boll  Abr  ^^  *  reversifci  of  land  bee  granted  to  an  alien  by  deed,  and 

394.39S-  P'o-  ''cfoi^s  attornement  the  alien  is  made  denizen,  and  then  the  at- 
4R1.  b,  493.3.  tornement  is  made,  the  king,  upon  office  found,  shall  have  the 
Ani.  370.  l>.  \anA :  for  as  to  the  estate  betweene  the  parties,  it  passeth  by  the 
""  ''  *  deed  ab  initio  ( 1 ), 

9ui>ex  !□  Tbcwar. 


Tempi  E.  a 
AtlornaDiei 
48  E.  3- 15 
<Sici.  310.  s 
373.  Ani.l' 


Fauh.  s  I^  3 


*  S;c.  added  in  L.  and  M.  and  Boh. 

t  Sfc.  added  in  L.  and  M.  and  Roh. 

^  pur  ceo  que  mesmes  les  lerres  et 

tebements  que  ils  teignont  a  volunte 


If 

pasBont  al  aliene  per  force  de  del  aliena- 
tion,  added  in  L.  and  M.  and  Roh.  and 
in  MSS. 


( 1 )  Here  the  fee  is  supposed  to  vest  immediately  in  the  grantee :  but  when 
SB  eetate  is  granted  upon  a  condition  precedent,  thQ  estate  docs  not  vest, 

e»ca 


L.3.  C.  10.  Scct.554.     Of  Attornement.    [310. b.  Sll.a. 

If  a  man  plead  a  feoffment  of  a  mannor,  bee  need  not  plead  an 
Bttoroement  of  the  tenants;  but  (if  it  be  material!)  it  must  be 
denied  or  pleaded  of  the  other  side. 

And  upon  consideration  had  of  all  the  bookes  touching  this  si  £.3.47. 
point,  whether  the  services  of  the  freeholders  doe  passe,  wherein  ^^^  IXmbto 
there  have  been  three  severall  opinionsi  viz.  some  have  holden  f^^,^  5 
that  the  services  doe  passe  in  the  right  by  the  livery  as  parcell  of  ^  am.  p!  90. 
the  manner,  but  not  to  avow  without  attornement,  as  in  the  case  30  R  3. 
of  the  fine.    And  others  have  holden,  that  they  both  passe  in  ^9  £•  3* 
Tight  and  in  possession  to  distreine  without  attornement.    And  ^^^  £*  3*  pfr 
the  third  oi>inion  is,  that  in  this  casie  the  said  services  passe  S^H.'T^I'b.^'* 
neither  in  possession  nor  in  right,  but  untHl  attornement  19  H.  4. 

['3 1  iTI  ^  remaine  continually  in  the  alienor,  as  Littleton  here  90  H.  6. 7. 
J  holdcth.     And  so  it  was  resolved  Pasch.  15  Eliz,  be-  35  H.  6. 
■*    '        tweene  BraAHch  and  BarweUf  according  to  Uie  opinion  ?•  h.^^.^^  ^ 
of  our  ^uthor.    And  I  never  yet  knew  any  ofLittletofCs  cases   1 11.7/31. 
(albeit  I  have  knowne  many  of  them)  to  be  brought  in  question,  4  £.6.  Attorne- 

but  in  the  end  the  judges  concurred  with  our  author.  mcnt,  Br.  aa 

•*     ®  Vid.HiU. 

14  EUs.  Bot  508.  in  Commimi  Banco. 

And  where  our  author  speaketh  of  the  attornement  of  the  free-  9  £.  9.  tit.  At- 
holders,  if  the  lord  make  a  leasie  for  yelures  or  for  life  of  a  man-  tofnement  18.  h. 
nor,  and  the  freeholders  attome  to  the  lessee,  if  after  the  rever-  ^^\^'  ^^^^*^^ 
aion  of  the  mannor  be  granted,  the  attornement  of  the  lessee  ^  g  ^\t!h, 
for  yeares  or  life  shall  bmde  the  freeholders :  for  by  their  former  Vid.  Lit  Sect, 
attornement,  they  have  put  the  attornement  into  the  mouth  of  549  &  56^* 
the  lessee. 


li 


Saving  the  tenants  at  toittf  Sfc.  **  Here  is  implied  tenant  at  will 
or  by  copie  of  court  roll  according  to  the  custom  of  the  mannor, 
so  as  the  freehold  and  inheritance  both  of  lands  in  the  hands  of 
tenant  at  will  by  the  common  law  or  by  custome  shall  passe  both 
in  right  and  in  possession  without  any  attornement  ( 1  )• 


Sect.  554. 

j^  LSO,  if  there  bee  lard  and  tenant,  and  the  tenant  letieth  the  land  to 
another  for  term  of  life,  or  giveth  the  land  in  taile  saving  the  re* 
zersion  to  himself e,  S^c.  ifthe  lord  in  such  case  grant  his  seigniory  to  another, 
it  behoveth  that  hee  in  the  reversion  attome  to  Jhe  grantee,  and  not  tlie 
tenant  for  terme  of  life,  or  the  tenant  in  taile^  because  that  in  this  case  he 
in  the  reversion  is  tenant  to  the  lord,  and  not  the  tenant  for  terme  of  life, 
nor  the  tenant  in  taile. 

FOR 


even  by  way  of  relation,  till  the  performance  of  the  condition.     PL  482.  b. — 
[Note  273.] 

(1)  For  the  difference  between  seisin  and  attornment,  see  Brediman*s  case, 
G  Rep.  $6,  b. 

Vol.  II.  Ll 


Sll.a.Slt.k]    Of  AllorttiBmftnt     L.3.C.10.S. 

(8tt«i.  4t )       t?OR  !t  U  anaxlme  In  Uw,  ihai  no  man  «hall  attoine  w  mj 
enuit  uTlny  Beleniorie,   *»"<  wrvinc.  r«Tpr«on  or  remain^. 
It  he  itmi  U  iuuuedii 


.  e  itmi  U  iuuuediat«ly  privio  to  the  grantor;  nnil  tK.-u)(MeBt 

thU  caw  there  is  no  priviiie  bcEweeDc  tlie  lord  nod  tlte  iciiAOt  fix 
II fr,  or  donee  in  taile,  but  onlj  betwcene  ihu  lord  and  him  ia  tht 
r«Tn«iati ;  for  in  thiacsM  theutamemeDtofhtm  m  the  reversal 
OiJty  ii  good. 

"  Smnng  the  mertion  to  himtelfe,  Ire."  That  il  to  My,  *illu« 
nmitation  of  any  renAinder  o*er ;  snd  thiB  ii  but  to  nule  Ui 
opinion  pUine  at  to  the  poiat  that  he  puttcth  it 


Sect.  555. 


t 

TN  tit  lame  manner  a  it  where  there  are  lord,  mentt  an3  lenant,  •  if 

•^     the  lord  Kill  grant  the  terviees  of  the  metne,  albeit  hee  maketk  m 

mfHtion  in  /nt  ^lant  of  the  mettit,  yet  the  mesne  ought  to  attorne, 

+  itc.  and  niit  the  tenant  peravaiU,  jJrc.  flj-  for  that  the  tnesne  is    f^  1 JT] 

ithaat  unto  him,  Ifc.  L  &.  J 

tliii  itaAdeth  upon  the  ssme  reiuoa  that  the  next  pnceim 
caaetiid. 

Sect.  556. 

T?VT  other«rseit  is  trhere  certnitie  land  is  chirked  with  a  t-ejit-ehaff/ 
^  or  reiil  secke;for  in  fuch  cn^e  if  he  a-hich  hath  the  rent-char"^ 
grant  this  to  another,  il  behooveth  that  the  tenant  of  thej'reehotd  attorn  to 
the  griinlee,J'or  that  the  freehold  is  charged  tc-itk  the  rent,  ifc.  And  in  s 
rent-charge,  no  avowrie  ought  to  be  made  upon  any  person  for  the  distreue 
taken,  &C.  but  hee  shall  avow  the  prisel  to  bee  good  and  rightfuU,  as  in 
lands  or  tenements  so  charged  with  his  dtslresse,  ifc. 

(6  B«p.  59-  *■}    TS  ERE  is  to  be  observed  a  dlversitle  betvoene  a  rent  senlcs 

and  a  rent  charge,  ar  a  rent  aecke ;  for  as  to  the  rent  service, 

no  man  (as  hath  beene  said )  can  attorne,  but  he  that  is  pn'vie ;  to 

II H.  6. 9.  b.  in  csM  of  B  rent  charge,  it  behooveth  that  the  tenant  of  the  fr*e- 
hold  doth  attorne  to  the  grantee,  without  respect  of  any  privitfe. 

(1  Rep.  67,)  And  therefore  the  disseisor  on«1y,  in  the  case  of  a  grant  of  a  rest 
charge,  shall  attorne,  because  he  is  [as  Littleton  saith^  tenmittif 
the  freehold;  but  in  case  of  a  grant  of  a  rent  service,  the  attonw- 
ment  of  a  disseisee  sufficeth. 

(e.Efpags-)  If  there  be  lord  and  tenant  by  homage,  feallie,  and  rent,  the 
tenant  is  disseised,  the  lord  granteth  the  rent  to  another,  the  dis- 
seisee attorneth,  this  ia  void :  but  if  he  had  granted  over  kv 
whole  seigniorie,  the  attoruemeat  had  beea  good ;  and  the  reMiAi 

of 

•  if— and,  L.  and  M,  and  Itoh.  +  ^c.  not  in  L.  and  M.  or  Roh. 


I 


Ii.3.  C.  16:  Stect.55l5;     Of  AttShifeiheiit.    [Sll.b.  SiS.a. 

oF  (Ms  dirersi^e  is.  Iiere  {(iv^  bv  6i^  kiiifim,  for  tbft  when  t&e 
rent  was  ^nted  oiie)^-,  it  passeS  as  A'r^iit  iiebi^e,  sad  cmiie' 
(ni'ently  tFie  disseisor  b'cing  Urrfe'teiiant,  in^  ^ttmie.  fiut  irh«i 
ui6  ioWiioric  is  granted,  then  the  dimiiiee  in  respect  of  the  pri- 
wiSe  feay  attorne. 

«  fl'ifknvfth  thht  iKr  UrMnt  of  the /reehlS,  ifc"  And  rfiert- 
fore  if  the  tenant  of  the  land  charged  with  a'  retit  charge  6r 
a  rent  secke  make  a  lease  for  life,  and  he  that  hath  the  rent 
charge  ur  rent  secke  granteth  it  over,  the  tenant  for  life  shall 
attorne,  for  lie  is  tenant  of  the  freehold^ ,Aci;prding  to  the  ex- 
presse  saying  of  our  author,  and  (u  hath'  beene  said)  there 
neediith  no  privitie. 

And  it  was  hoiUm  b^  Ajf?''  cliiffeju^fjfft.ftf  Jihe,  raurt  ofcfm^  (iLeeo-sS^i.) 
mon  pU'SG,  and  ^'Vlflujfifin  iusf'icj;,^in,|^  Bfguii^ent  of  Bracffiri^ 
»;ii^^  8|)oyesa!da  and  ntit  denied,  ttiat  if  fie  that  natli  a  rent  charge 
graiitetli  ft  over  for  l^if^;,  and  the  t^hon^  of  tnc  land  attorne  th'erer 
uiitB,  aAd  kiitz  he  grartl;e(fi  tl\'e  reversion  of  the  rent  qharge,  .fliat 
tHi  .grtln^^  for  life  ih.af  attome  pTo'ne ;  and  tlut  these  words  of 
I^itllelon  are  to  he  understood  when  a  rent  charge  or  rent  ^)k 
is  granted  in  possussioii :  ^nd  thi>rewith  agreeth  4(1  E.  3,  where 
it  at>peareth,  that  the  ^uid  Juris  clamal,  in  that  case,  did  lie 
agiiinit  the  grantt-e  for  life. 

A  fnah  nuiketb  alease&r  life,  and sftec  grants  to  J.  a  rent  4B'E.i.vT. 
clwrge  out  of  the  rQversion,  A.  ^anteth  .the  rpnt  over,  he  in  Ae  t^J-  * 

(ousl  aj,tqrDe,,,aq4„not.  the  tenapt  pf  the  freehold,  jfor  T^J^'^' 


that  the  freehold  is  not  charged  with  the  rent;  for  a  release 
raade  to  tiim  by  the  jgrantce  (Iptt),  not  extijigu^  ^le  rent,  And 
fJttikon  is'  to  be  understood,  that  the  tenant  of  the  freehold 
inustbtt^me  when  the  freehold  is  charged. 

CiJlgTr  '     (^  ^"'^  *""  ^"ft-clia^ ^o  awfwrie  ou^t  to  he  mat& 
^  J  lijfex  aiyy  jMnOm -^c"     This  i|  tie  reason  that  Littleton 
■  ,  ,     .  ■  ^'rth  of  the  difference  betweerie  the  rent  service  and 
the  rent  charge.     Now  it  may  hee  said,  thiLt  this  reason  is  talcen 
ateiy  By  the  statute  of  21  H.  8,  for  by  that  statute  the  lord  needs  3iH.8.^p,i^ 
nvl  AVOW  for  any  refit  Ur  seme*  i*on  any  person  in  certaine ;  Vide  Seci.  454. 
^Ud 'then  by  i,)V</«fon'l|  reisoti-theA  needed  no  privitie  to  the 
attontenient  of  a  wrghiofie;'  ftir  (say  tbfff)  ceisanie  causd  vd 
r&fi(iie'[^s,  cessat  tfx,  Ai  Bt  the  comMiMi  law  no  aid  was  grant^ 
alme  of  a  stranger  to  an  avowrie ;  bec&ku£  the  f  vowrie  was  made 
ot*  a  certaine  person .-  but  how  the  arowrie  being  made  by  the 
said  act  of  21  H.  8,  upon  nO  person,  therefore  the  reason  of  the  s?  H.  8.  4-b. 
law  bting  changed,  the  law  itselfe  is  also  changed ;  and  conse-  (^-  ^"-  ''i' 
<pMnlty  in  an  avowrie  according  to  that  act,  aid  shall  bi;  granted  "  ' 
of  any  man,  and  the  like  in  many  other  cases ;  which  case  is 
granted  to  he  guod  law :  but  albeit  the  lord  (as  hath  b^ene  said) 
may  tike  ben^t  of  the  statute,  yet  may  he  avow  still  at  his 
election  upon  the  p«non  of  his  tenant.     And  albeit  the  manner 
of  flie  8»owrie  be  altered,  yet  the  privitie  (which  is  the  true  cause 
of  the  said  difference)  remaineth  still  as  to  an  attomement. 

"  Rent  charge,  !fc."  It  is  tft  be  observed,  to  what  kinde  tit 
inheritances  being  granted,  an  attomement  is  requisite.  And  in 
this  chapter  LUUelon  ^Aketh  of  five.  Rrst,  of  a  seigniorie, 
rent  service,  ic.  Secoticfly,  of  a'  rent  charge.  Thirdly,  of  a 
tent  secke.  And  hereafter  in  {t^is,  chapter.'of  tfro  raore^  viz.  of  ai  H.  7. 1. 
a  reversion  and  remainder  of  lands;  for  the  tenant  stall  never  '■  ^^^-  *•"■■ 
1,1,3  need'9''''a»i 
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need  to  altome  but  where  there  is  tenure,  attendance,  remaiado* 
or  payment  of  a  rent  out  of  land.  And  therefore  if  an  aimuida 
common  of  pasture,  coniinon  of  eitovers,  or  the  like,  be  gnuuei 
for  life  or  yeares.  Ire.  the  reversion  ma;  be  granted  without  any 
attornemenC :  and  albeit  sometimes  in  some  of  these  cases,  or  the 
like,  an  attornement  be  pleaded,  ^et  it  is  surplusage,  utd  man 
than  needetli,  because  in  none  of  them  there  ia  aoj  tenure,  ■!■ 
tendance,  retnaiader,  or  payment  out  of  land. 


Sect.  557- 


j^  LSO,  if  there  be  lord  and  tenant,  and  the  tenani  lett&h  kit  tenemat 
la  another  for  terme  of  life,  the  remainder  to  another  in  fee,  and 
after  t/*e  lord  grant  the  tenicet  to  another,  Ifc.  and  the  tenant  for  lift 
attorne.  this  it  eood  enough,  for  that  the  terunt  for  life  is  tenant  in  (Au 
cate  to  the  fiiiJfisc.  and  he  in  the  remainder  eaniiot  be  taid  tn  be  tenant 
to  the  lord,  at  to  thii  intent,  untitt  ajier  the  death  of  the  tenant  for  iife: 
W<  i«  ihii  catc  if  bte  in  the  remainder  dieth  without  heire,  the  ford  tmU 
have  the  reataiader  ti/  way  ofrtcheat,  became  that  albeit  the  lord  in  lach 
ccae  ought  to  avow  upon  the  tenant  fur  life  (pur  ceo  que  cotnent  que  fe 
sRigai<>r  en  ticl  cas*  covieni  d'avower  sur  Je  tenant  a  teriue  de  vie),  Ac. 
tfet  the  whole  entire  tenement,  as  to  all  the  ettatet  of  the  freehold  or 
of  fee  nimple,  or  uthertBtse,  tie.  in  such  case  are  together  holdert  of  the 
lord,  6ic. 

sif  +  But  not  to  make  atowrie  upon  them  all  togetlier.     M.    PilSn 

aH-fi-  Lb.  J 

i  that  is  Ut 
cnant   to  the 


15  E.  3.  Aiiom.    "    J  JS'O  the  tenant  fur  life  altorne,  ,^c."     For  lie 
iBHe'a*   *"  hatJi   btene    »aidj  priyie  and   immediatdj-   tenant 

S  E.  3  lit  '"'■'^  must  atlorne;  antt  that  is   in  this  case  ihe  tt-nant  for  lif*; 

Atiam.  18.  and  so  of  the  other  side  if  a  seigniorie  be  granted  to  one  for  Ufe, 

18E.4.  7.  the  remainder  to  another  in  fee,  the  attomement  to  the  tenia 

Tempt  E.I.  fg^  jifg  jg  g^  attomement  to  the  remainder  also;  unlease  it  be 
Vid^ec  1*580  *''*'  ^*'  "^^y  '"  ^^  remainder  ought  to  have  acquital),  or  odier 
(sKsp.  66.  privilege  (whereof  they  should  be  prejudiced) ;  and  then  albeit 
Ant.  310.  a.  an  attomement  be  had  to  the  tenant  for  life,  and  he  acknowledge 
Foil  390.  b.)  the  acquilajl,  &c.  yet  after  his  decease,  he  in  the  remainder  shall 
not  distreync  untill  he  acknowledge  the  ac^uitall,  notwithstud- 
in^  the  attomement  (B)  of  the  tenant  for  life. 

<9  R^P-  '.34.  b.        "  Shail  have  the  remainder  bif  waif  of  escheat."     For  the  re- 

AiiL  180.  a.)       mainder  is  holdcn  of  the  lord,  but  not  immediately  holden ;  and 

in  this  case,  by  the  escheat  of  the  remainder  the  seigniorie  ii 

extinct;  for  the  fee  simple  of  the  seigniorie  being  extinct,  there 

cannot  remaine  a  particular  estate  for  life  thereof,  in  respect  of 

the 

d'avoweni,  L.        t  This  paragraph  not  in  L.  and  M. 
or  Rob. 

<A1  lien  it  ttmt  lltt  UfH  ilunM  be  uulcnlMNl  at  if  Urd  CW  haduid"  ualau  it  be 
(Imt  ihuB  »ho  atlorned,  Suj."  iattead  if  "  unlew  it  be  that  they  in  the  rtmiinijer,  ite." 
Sa  Mr.  RiM-i  Inlr.  p.  lao. 

(B j  Ucre  "  of*  iccnu  proud  63  miHaJ^t  oMCad  if  "  to," 
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the  tenure  and  attendance  over ;  and  of  this  opinion  is  Zriif*  3  H.  6.  u  otd 
tlefon  [a]  himselfe  in  our  booket.    But  otherwise  it  is  of  a  rent  Tenuiw  107. 
charge  in  fee ;  for  if  that  be  granted  for  life,  and  after  he  in  the  [i  ieoa  ^aO** 
reversion  purchase  the  land,  so  as  the  reversion  of  the  rent  charge 
19  extinct,  yet  the  grantee  for  life  shall  enjoy  the  rent  during  hia  . 
life,^for  there  is  no  tenure  or  attendance  in  this  case 

<<  But  noi  to  make  avowrit"    This  is  added  to  Littleton^  but  Jt  M.  3  H^  6. 1. 
is  consonant  to  law,  and  the  authoritie  truly  cited. 

Sect  558. 

y4LS0,  if  there  be  lord  and  tenant,  and  the  tenant  letteth  ihc  tene^ 
ments  to  a  woman  for  life,  the  remainder  over  injee,  and  the  womqn 
taketh  husband,  and  after  the  lord  grant  the  services f-S^c.  to  the  husband 
and  his  heires ;  in  this  case  the  service  is  put  in  suspettce  during  the  cover^ 
tare.  But  if  the  wife  die  Itting;  the  husband,  the  husband  and  his  heires 
shall  have  the  rent  of'  them  in  the  remainder,  i^c.  And  in  this  case  th^re 
needeth  no  attornement  by  parol,  Sfc.for  that  the  husband  which  ought  to 
attome  accepted  the  deed  of  grant  ojthe  services,  Sfc.  the  which  acceptance 
is  an  attornement  in  the  law* 


*i 


n^HE  xohich  acceptance  is  an  attornment  in  the  latv^  SfcJ*  3E-3-43. 

Littleton  having  spoken  (as  hath  beene  said)  of  attome-  >5E-3- At- 

ments  in  deed,  or  expresse,  now  cometh  to  speake  of  attomements  [J'jJ^V  *' 

in  law,  or  implied ;  and  having  before  set  downe  five  expresse  at-  g  R«p.  s^ 

tomements  in  deed,  doth  in  this  chapter  enumerate  seven  attome-  3  Roll.  Abr. 

ments  in  law.    Here  it  is  to  be  understood,  that  the  expresse  at-  434-) 

tornement  of  the  husband  wfll  binde  the  wife  after  the  p^^'  ^' 

[31371  ^  coverture,  and  in  as  much  as  this  acceptance  of  iJ"e.^V 

^   J  the  grant  is  an  attornement  in  law,  without  a  word  of  (i  r^u.  Abr. 

attornement  the  seigniorie  shall  passe.    And  this  is  the  303.) 

first  example  that  Littleton  putteth  of  an  attornement  in  law,  (Ant.  q8o.  a, 

which  amounteth  to  an  expresse  attomement,  for  that  it  is  an  3o»-3io.) 
agreement  to  the  grant. 

If  the  lord  grant  his  seigniorie  to  the  tenant  of  the  land,  and  to 
a  stranger,  and  the  tenant  accept  the  deed,  this  acceptance  is  a 
good  attomement  to  extinguish  the  one  moitie,  and  to  v^t.  tlie 
other  moitie  in  the  grantee,  as  hath  beene  said*. 


Sect.  559- 

TN  the  same  manner  is  it,  if  there  be  lord  and  tenant,  and  the  tenant 

taketh  wife,  and  after  the  lord  grant  (A)  his  services  to  the  wife  and 

(B)  his  heires  (et  puis  le  seignior  granta  les  services  a  la  feme  et  ses^ 

heires),  and  the  husband  accepteth  the  deed;  in  this  case  after  the  death  of 

the  husband  the  wife  and  her  heires  shall  have  the  services,  S^c,  for  by  tlie 

acceptance 

(A)  "  th©  icnrices,"  and  Ml  "  his  service*,"  wndd  ht  the  Uteral  tnnslatim  tf  the 
ori^iruil  Uit.     See  Mr.  RiUo*$  Intr.  p.  11a. 

(B)  Here  "  his  "  $eem  printmL  by  mistake  irutead  of  "  her."    Set  Mr.  mtu*t  Intr.  p.  1 1  a. 
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accmtaiice  of  the  deed  by  the  hinband  (per  le  acceptance  ^  del  fait  per 
le  baron),  tn'n  is  a  good  attormment,  $c-  albeit  during  the  coverture  Otc 
urvicei  shall  be  put  vi  sivpeiwe,  Sjc, 

(iBullAbi.  tJERE  ii  the  second  example  that  LiHlefon  puttctb  of  an 
flsB.  939'  940)  attorneuieut  in  law,  aiid  btandcth  upon  the  fonucT  reason. 


(Aiw.i4fl.h.)  "Shallbtiml 

(4R^6»-)       and  in  legall  underetandjng  ii  tnten    whi 


iuspence  cocnmetli  of  tuipendect 
tnten  when  a  seigoiorie,  renfe 
profit  apprendcr,  &c.  by  reason  of  unitie  of  po&seiisioa  of  the 
aeignione,  rent,  &c.  aiid  of  the  land  out  of  wlich  tbey  issuc^  are 
not  in  eise  for  a  time,  ft  tunc  doi-miunt,  but  may  be  rtvived  or 
awaked.  And  they  are  said  to  be  extinguished  wbt;n  the;  are 
gone  for  ever,  et  tunc  monun/ur,  and  can  never  be  revived;  lltat 
u,  when  one  man  bath  U  bi^  and  perdurable  an  estate  m  ^ 
one  as  in  the  other.  ' 


Sect.  560- 


ALSO,  if  there  be  lord  and  tviianl,  and  tfie  tenant  grant  the  tenemetO* 
•^  to  a  man  for  terme  nfhis  life,  the  remainder  lo  ami  litr  in  fee,  iftU 
lord  grain  the  ten'uesto  the  tenant  for  life  *  in  fee,  in  this  ctisc  the  tentni 
for  teiine  of  life  hath  0  fee  in  the  fcniets ;  but  tl\e  terrices  are  put  in 
sufpence  during  hia  life-  But  the  Jieires  of  the  tenant  fur  life  shall  hate 
the  nervicei  ujter  his  decease  (Mfs  lea  h^"'cs  +  le  tenant  a  termc  de  »ie 
averum  Its  services  apres  -t  aoD  deeeaie),  i^c.J  And  in  this  case  ihert 
needeth  vo  attornement  (£t  en  ce&t  eaa  il  ne  besoignc  ^attoroemeuO; 
for  by  the  acceptance  of  the  deed  by  him  Tchich  aught  to  altorne,  ^c.  lit* 
it  an  attorneineni  of  it  selfe^. 

TJ  ERE  is  the  tliird  case  that  Littleton  puttelh  of  an  attorne- 
ment in  law.  And  It  is  to  bee  observed,  that  albeit  a  grant, 
as  bath  beene  said,  may  enure  by  way  of  release,  and  a  release  to 
the  tenant  for  life  doth  worlie  an  abf^oluic  extiiiguishnu'tit ,  whereof 
hee  in  the  remainder  shall  take  benefit,  yet  ine  law  thai!  never 
make  any  construction  against  the  purport  of  the  grant  to  the 
prejudice  of  any,  nr  against  the  meaning  of  the  pardes 
(Kdwt  »5-)  as  (Cj-  here  it  should ;  for  if  by  construction  it  should  j^  j^gT 
enure  to  a  release,  the  heirei  of  the  tenant  for  life  should  L  j,  J 
be  disherited  of  the  rent;  and  therefore  Litllrton  here 
said),  that  the  heires  of  the  grantee  shall  have  the  seignioric 
after  his  death.  And  here  is  an  attornement  in  law  to  a  grant 
suspended  that  cannot  take  effect  in  the  grantee  so  long  as  he 
liveth,  but  shall  lake  effect  in  his  heires  by  descent :  for  the  inhe- 
ritance of  the  seigniorie  was  in  the  tenant  for  life,  and  thesuspen- 
non  onely  during  his  life. 

Sect. 

f[  del  ^t  per  not  in  L.  and  M.  or         t  son  not  in  L.  and  M.  or  Itch, 
^oh.  j   ^c.  not  in  L.  and  M.  or  Koh. 

•  "i./ee  not  in  L-  and  M.  or  Roh.  J  ascun  added  in  L.  and  M.  and 

+  le  tenant  a  tcrme  de  vie,  not  in  Roh. 
L.  and  itf.  or  Roh,  |j  gfc.  added  in  L.  and  M.  and  Roh. 


L. 3.  C.  10.  S.  561-62.    Of  Attorne^ien^     [51^  b,  31i. ^ 


Sept.  5fil,  (Ant.  979.) 

ft 

J^  U  T  mhene  the  tenant  ha$k  as  great  and  as  high  eskite  in  the  tenement 
^  *  as  the  lord  hath  in  the  seigniory;  ii^  such  case,  if  the  lard  grant  the 
services  to  the  tenant  in  fee,  this  sAoB  mure  by  way  of  extinguishment. 
Causa  patet. 

TJ  ERE  Littleton  intendeth  not  onelj  as  great  and  l^igh  Qn 
estate,  but  as  perdurable  also,  as  hath  beene  said ;  jfbr  a  dis* 
seisor  or  tenant  in  fee  upon  condition  hath  as  high  and  great  an 
estate,  but  not  so  perdurable  an  estate,  as  shall  make  an  extin* 
guishment. 


Sect.  562. 

J  J^SO,  if  there  bee  lord  and  tenant,  and  the  tmaji^  fmkefti  q  le^  (a 
a  man  for  iem\e  of  his  life,  saving  the  rev^^on  to  hin^selfify  tf  t^ 
lord  grant  the  seigniory  to  tenatU  for  life  infe^,^  in.  th^^  case  it  behqufetk: 
that  he  in  the  reversion  must  attome  to  the  tenant  for  life  by  for^ce  <(£ 
this  grant,  or  otherwise  the  grant  i^  void^,  for  thqt^  ^e  in  ti^  reversions^ 
tenant  to  the  lord,  Sec. 

•  Yet  hee  shall  not  hold  of  the  tenanf  for  life  durif^a  hf^life.    Causa 
patet,  &c. 

IJ  E  E  E>lb  this  case  he  in  the  reversion  of  the  tenancy  mpsi^ 
attome,  because  he  is  the  tenant  to  the  lord;  and  yet  tl^^ 
seigniorie  shall  be  suspended  during  the  life  of  the  grantee,  be- 
cause hee  hath  an  estate  for  life  in  the  tenancie,  but  his  heires 
shall  enjoy  the  seigniorie  by  discent. 

'  I  not  in  the  original),  and  is  against  law,  and  therefore  to 
"  *•  -^  be  rejected. 

**  TenOftit  to  the  lord,  Sfc^    Here  ia  to  bee  understood  a  diveiu 
sity  when  the  whole  estate  in  the  seigniory  is  suspended,  and  when 
but  part  of  the  estate  in  the  seigniory  is  suspendedi     And  in  this 
case  the  seigniorie  is  suspended  but  for  terroe  of  life;  [a]  and|  [a] 34 As*,  p.  1$. 
therefore  as  to  all  things  concerning  the  righl<  it  hath  his  beting ; 
but  as  to  the  possession  during  the  particular  estate  the  grantee 
shall  take  no  benefit  of  it ;  therefii^re  during  that  time  h^  shall 
have  no  rent,  service,  wardship,  releefe,  herriot,  or  the  like,  be- 
cause these  belong  to  tlie  possession:  but  if  the  tenant  dieth  with-   i^^-  3-  tit. 
out  heire,  the  tenancie  shall  escheat  unto  the  grantee,  for  that  is  Voucher  88. 
in  the  right ;  and  yet  wii^n  the  seigniorie  ia  revived  by  the  death  of 

*  This  paragraph  not  in  L.  and  M.  or  Roh. 

L  L  4 
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the  tenant,  there  shall  be  wardship :  as  if  the  tenant  many  with 

the  seignioresse  and  dieth,  his  heire  within  age,  the  wife  shall 

have  the  wardship  of  the  heire.    Also  in  the  case  that  Littletart 

here  putteth,  albeit  the  seigniorie  be  suspended  but  for  life,  yet 

some  hold  that  he  cannot  grant  it  over,  because  the  grantee  tooke 

5  £.  a*  Twong*!  it  suspended,  and  it  was  never  in  esse  in  him.    But  if  the  tenant 

«*>••  make  a  lease  for  jeares  or  for  life  to  the  lord,  there  the  lord  may 

(4»t  398.  b.)  '  pant  it  over,  because  the  seigniorie  was  in  esse  in  him,  and  the 

fee  simple  of  the  seigniofie  is  not  suspended.  But  if  the  lord 
.  disseise  the  tenant  or  3ie  tenant  enfeoffe  the  lord  upon  condition, 
there  the  whole  estate  in  the  seigniorie  is  suspended,  and  there- 
fore he  cannot  during  the  suspension  take  benefit  of  any  esdieat 
or  grant  over  his  seigniorie. 


Sect.  563- 


j^  LSO,  if  there  bee  lord  and  tenant,  and  the  tenant  lioldeth  of  the 
lord  by  xx.  manner  of  services,  and  the  lord  ^ratU  his  seigniory  to 
anoth$r;  if  the  tenant  pay  in  deed  any  parcell  of  any  of  the  services  to 
the  grantee,  this  is  a  good  attomement,  of  and  for  all  the  services,  albeit 
the  mtent  of  the  tenant  was  to  attome  but  for  this  parcell,  for  that  the 
seigniorie  ts  intire  (pur  ceo  que  le  seigniory  est  f  entier),  atthough  there 
bee  divers  manner  of  services  which  the  tenant  ought  to  doe,  S^c. 

4  £•  3*  55>  TT  ^  ^  ^  ^^  appeareth  that  an  attomement  being  made  for  par- 
Halman'f  case.  cell,  is  good  for  the  whole ;  for  seeing  hee  hath  attorned  for 

^  £.  3. 93.  part,  it  cannot  bee  void  for  that,  and  gooa  it  cannot  be  unlesse  it 

^  ^;^  ^  he  for  the  whole ;  but  of  this  sufficient  hath  beene  said  before  in 

T^T.:  this  chapter. 

35  H.  6. 8,  per  Priaott      (Ant  309.  b.) 

4o^|3. 34.  "  Pay  any  parceU  of  the  services.^*    Here  is  the  fourth  example 

(4  Rep.  8.)         of  gjj  attomement  in  law ;  for  payment  of  any  parcell  of  the  ser- 

Yices  is  an  agreement  in  law  to  the  grant. 

(Siderf.  1183.  '<  Albeit  the  intent  of  the  tenant  was  to  attorney  Sfc" 

4E^.  85.  m.)  ^  Q^^a  intentio  inservire  debet  legibus,  non  leges  inten-  r3147| 

90  H  6  tioni.    And  yet  as  farre  as  it  may  stand  with  the  rule  of  |_  |^    j 

<i  Bep.  101.  b.  ^^9  ^t  is  honourable  for  all  judges  to  judge  according  to 

104.  a.  Doctor  the  mtention  of  the  parties,  and  so  they  ou^ht  to  doe.    And  of 

&  Student  53.  a.  this  somewhat  in  this  chapter  hath  beene  said  before. 
1B0U.Abr.419.  '^ 

JCso*  Car.  1.  401.      Dyer  4.  a.      Post  367.  a.      Ant.  20. 47.  b.  48.  b.      a  Bep.  23. 
4  Rep,  81.  a.       Ant  49.  313.  a.  117.  b.  nai.  b.  dOQ.  a.       1  RolL  Abr.  303.) 

Sect. 

t  forsque  un  et  added  in  L,  and  M,  and  Roh. 
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Sect*  564. 

jfLSO,  if  there  bee  lord  and  tenant^  and  the  tenant  holdeth  of  the  lord 

by  many  Idnde  of  services j  and  the  lord  grant  the  serwces  to  nnother 

by  fine;  if  the  grantee  sue  a  scire  fieu^ias  out  of  the  same  fine  for  any 

parcell  of  tlte  services,  and  hath  judgment  to  recover,  this  judgment  is  a 

good  attornement  in  law  for  all  the  services*. 

XJ  ERE  is  to  be  observed,  that  this  iudgment  in^the  scire  facias  ^g  £.  3. 04. 
(which  is  no  more  but  that  the  demandant  shall  have  exe-  3  £.  3.  quid 
cution,  &c. )  is  a  ^ood  attornement,  albeit  it  is  presumed  that  juris  dmmat. 
judicium  redditur  tn  invitumy  and  that  an  attornement  in  law  of  4E- 3«8.«9- 
any  part  is  good  for  the  whole.  And  this  is  the  fifth  example  that  ^f^jf^Li^' 
Littleton  putteth  of  an  attornment  in  law.  \^  £.  3;  Qg. 

(Ant.  348.  b.      6  R«p.  64.  b!) 

Kote,  that  in  case  of  a  deede  nothing  passeth  before  attome-  ^^P-  ^^^ 
ment,  as  hath  beene  said.    In  the  case  of  the  fine,  the  thing  q^^\q^ 
granted  passeth  as  to  the  state,  but  not  to  distraine,  &c.  without  ^^^,  g^.  bT* 
attornement.    In  the  case  of  the  king  the  thing  eranted  doth  passe  s«ct.  579. 
boUi  in  estate  and  in  privitie  to  distwne,  &c.  without  attornement,   1  RoU.  Abr.  9941 
unlesse  it  be  of  lands  or  tenements  that  are  paroell  of  the  duchy  of  ^c' ?^  ^^  ' 
Lancaster,  and  lie  out  of  the  county  palatine  ( 1  )•  ^'iJ^*  l^y 


Sect.  565.  i^:^^' 

1CK>.  a.) 

■» 

i^  LSO,  if  the  lord  of  a  rent  service  grant  the  services  to  another,  and 
the  tenant  attome  oy  a  penny,  and  after  the  grantee  distraine  for  the 
rent  behinde,  and  the  tenant  make  rescous;  in  this  case  the  grantee  snail  nof 
have  an  assise  for  the  rent,  but  a  writ  of  rescous,  because  the  giving  ofthei 
penny  by  the  tenant  was  not  but  by  way  of  attornement  (pur  ceo  que  le 
done  del  denier  per  le  tenant  f  ne  fuit  forsque  per  voy  d  attornement), 
^c.  But  if  the  tenant  had  given  to  the  grantee  the  said  penny  as  parcell 
of  the  rent,  or  a  halfe  penny  or  a  farthing  by  way  of  seisin  of  the . 

[31571    ^^^it,  then  this  ^y  u  a  good  attornement,  and  also  it  is  a  good 
a.  J    ^^^<Vi  to  the  grantee  of  the  rent ;  and  then  upon  such  rescous  the 
grantee  shall  have  an  assise,  ifc. 

^  EREUPON  isto  be  observed  a  diversitie  betweene  money  39  h.  6. 3. 36. 
given  by  way  of  attornement,  and  where  it  is  given  as  parcell  5  £.  4.  2. 

of  tlie  rent  "by  way  of  seisin  of  the  rent.    For  albeit  the  rent  be  Vide  aect  235. 
„  as  E.  3. 44. 

49  E.  3.  15.      37  H.  6.  39.      49  Ast.p.  6.       34  H.  6.  4a.       15  £.  3.     Execution  63. 
40  £.3. 33.    38H.6.6.  b.    7H.  4.  a.  tit.  Attorney  Br.  97.   (6Rep.S9-)   (Ant  381.  a.) 

not 
*  Sfc.  added  in  L.  and  M.  and  Roh.         f  ne  nof  tn  L,  and  M,  or  Roh, 


( 1 )  See  PI.  Com.  221.    4  Inst.  209. 


315.  a.]  Of  Attornppient.     L.  5.  C.  10,  Sect.  3^ 


not  due  before  the  day,  yet  a  payment  of  parcell  of  the 
before  hand  is  an  actual!  seisin  of  tlie  rent  to  have  an  assise.  And 
so  it  is  if  he  give  an  oxe,  a  horse,  a  sheepe,  a  knife,  or  any  otber 
valuable  thing  in  nujpi^  of  seisin  of  the  rent  before-hand,  thb  it 
good.  And  thereiore  a  payment  in  name  of  seisin  is  more  bene- 
nciall  for  the  grantee,  because  that  is  both  an  actuall  seisin  and  ao 
^jUomement  in  layr.;  an4  ysl  being  given  before  the  dsif  in  vfidi 
flip  r/^n(  i^  du^,  it  s))^!!  njpt  bfi  9b9^  out  of  the  rent.    Sbt  as  to 

S've  seisin  of  Ae  rent,  i(  is  t^l^en  for  part  of  the  i:^t ;  h\x%  ^  tfi^ 
e  payment  of  the  ren^  it  is  accounted  03  i^  p^trt  9f  th^  <^; 
and  the  reason  of  the  diver^tie  i^,  for  thajij  rpjnjedijes  to  cppie  IQ 
rights  or  duties  are  ever  taken  favourably.  Here  also  appearem 
that  there  is  ap  actuall  s^isjn,  9r  a  spisi^i  in  deed  of  a  renL  ip^h^r^ 
(as  Littleton  here  speaketh)  an  assise  doth  lief  ai^a  a  ieifj^, 
in  layir  which  the  grantee  hath  by  attocnement  befori^  actuall 

(0- 


Sect.  566. 

jd  L&Of  if  there  bee  manj/  Jo^tenanU  wl^ph  l^qld  by  certain^  sproifi^ 
^'  (hem,  si  sent  plu^or^  jointeo^Qis.  *'  que  teiguont  per  certaiafL  «ejc- 
vices),  and  tke  hrd,  grant  to  another  the  services^  arid  one  of  the  joy^r 
Umiiti  attorue  to  the  granteef  this  is.  as  good  as  if  all  had  attorned  (oeo 
est  auxy  bpn,  sicome  touts  ^us^eat  attorae),  ^or  that  the  seigniory  is 
entire,  Sfc* 

(i  Roll.  Abr.  TT  E  R  £  is  to  be  observed  what  manner  of  tenants  shall  attome 

f^^    g^  V  to  the  grant.     And.  first,  [it]  if  there  be  two  or  more  jointe- 

Hi  3/h.  6.  3.  nants,  and  one  of  them  attome,  it  is  sufficient:  for,  as  it  hath 

a6.  beene  oflen  said,  there  cannot  be  an  attornement  in  part.     And 

^Tooker's  albeit  there  is  mat  authoritie  against  Z.iV//^/o;i,  yet  the  law  hath 

*^  K^*  *"P™»  beene  adjudgea  according  to  iJttletons  opinion,  as  it  hath  beeoQ 

Sm  tVeredud  *°  Other  of  his  cases  when  they  have  come  in  question :  and  as  it 

(ft  HoII.  Abr.  1^  of  an  attornement,  so  it  is  of  a  seisin ;  a  seisin  of  a  rent  by  the 

434.  Aut.  397.  hands  of  one  joyntenant  is  good  for  all,  and  a  seisin  of  part  of  the 

^)  rent  is  a  good  seisin  of  the  ^hole. 

[c]  yi4.Lib.4.  [c]  If  either  the  grantor  or  the  grantee  die,  tjie  attornement  is 

Db  6  fol  57  countermanded ;  bl*t  if  th^  tenant  die,  he  that  hath  his  estate  ma^ 

lib.  9.  fol.  al.  attorne  at  a^y  tisfie,    Jf  th^  tenant  grant  over  his  estate,  his 

ladL  4  H.  6. 29.  a^i^ee  majf  attome. 

18  E.  4. 10.  [^  If  an  infant  hath  land^  by  purcha^  qx  by  discent,  be  shall 

^ge  33.  26  £.  3.  6q.  37  H.  8.  tit.  Attoroc.  Br.  36  £.  a-  ^-  ^6  Au.  27. 
33  £.  3.  lit.  per  que  Mnrit.  9.  3  £.  3.  Attorn.  78.  3  £.  3.  ibid.  77.  18  H.  6.  3. 
Lib.  9.  f.  84,  85,  donee's  case.    4  Mac.  I>i0r  137«    3i.£-  3-  A^e  6^    7  £.  3.  A^  14OU 

be 

•  *.  que— et,  L.  arid  Af*  and  R^h*  t  maeut   altprne — attomerent,  X. 

and  M.  and  Rch* 

.  •     .         -'I 

(1)  This  is  only  to  be  imderstood  of  a  rent  at  common  law;  but  if  the 
rent  is  limited,  aa  an  use  under  the  statute; — as  if  lands  are  conveyed  by 
lease  and  release  to  A,  and  his  heirs,  to  the  use  that  B.  may  receive  out  of 
them  an  annual  rent;  the  statute  immediately  executes  the  use  of tlie  rent 
in  5.— [Note  874.] 


L,3,  C 10. Sect.  567.    Ojf  j^ttoni^jipieiji^t.    ii315.a.  315.b. 

be  compelled  to  attorne  in  a. per  quof  seroUiay  ai^d  no  mischiefe  to 
tfieiiifafit ;  ibr  when  hecomnketh  to  full  age,  h^  may  ^claiine  to 
holj^  of  him,  or  he  may  say  that  he  l>ol4s  by  lesser  sej^yices :  ^t 
tfiere  should  be  a  greater  mischiefe  for  the  lord  if  the  ^ttQrnement 
of  an  infant  should  not  be  good,  (or  he  should  lose  his  services  in 
the  meane  time. 

If  an  infant  be  a  lessee,  he  shall  be  compelled  to  attorne  in  a 
mud  juris  clamat*  The  attomement  of  an  infant  to  a  grant  by 
deed  is  good,  and  shall  binde  him,  because  it  is  a  lawful] 
act,  albeit  he  be  not  upon  that  grant  by  deed  compellable  to 
attorne.  Of  baron  and  fern  Littleton  putteth  many  cases  in  this 
chapter. 

[ej  A  man  that  is  deafe  and  dumbe,  and  yet  hath  understand-  [>]  a6£.3.f^ 
ing,  may  attorne  by  signes :  [y*]  but  one  that  is  not  cantos  mentis  [/}  iQ.il.  3.  si- 
cannot  attorne,  for  he  that  hath  no  understanding  cannot  agree  to 
the  grant. 

What  conveyances  shall  be  ^ood  without  attomements  more 
shall  be  said  in  this  chapter  in  his  proper  place. 


m 


(d*  Sect.  567. 


j^LS  Of  if  a  man  Utteth  tenements  for  t^rmfi  qfjfffires,  hyfs>Ttt  of  which 
iease  *.  the  lessee  is  seised,  and  after  the  lessor  by  his  deed  grard  the 
reversion  to  another  for  terme  of  life,  or  in  iafle,  or  in  fee;  itqehoi^t^ 
in  such  case  that  the  tenant  for  yeares  attorne,  or  otherwise  nothing  shall 
passe  to  such  grantee  by  such  deed.  And  if  in  this  case  tfie  tenaunt  finr 
yeares  attorne  to  the  grantee,  then,  the  freehold  shall  presentfu  passe,  to  C 
grantee  by  such  attornen^ent  without  any  liverie  of  seisin,  i^c,  because 
any  liverie  of  seisin,  f  ^c.  should  b^  or  w^re  needful  to  hee  made,  then  tl 
tenant  for  yeares  should  be  at  tke  time  of  tfie  livery  of  seisin  ousted 
his  possession,  which  should  bee  against,  reason  (X  le  quel  serroit  encounter 
reason),  ^c. 

IJ  ERE  Littleton  having  spoken  of  grants  of  seigniories  and 
rent  charges,  and  rents  secke  issuing  out  of  land,  here  treat- 
eth  of  a  grant  of  a  reversion  of  land  upon  an  estate  for  yeares ; 
seeing  this  grant  of  the  reversion  must  be'  by  deed,  and  the 
agreeinent  of  the  lessee  for  yeares  requisite  thereunto,  the  free- 
hold and  inheritance  doe  passe  thereby,  as  well  ai  by  liverie  d£ 
seisin,  if  it  were  in  possession:  and  the  grant  of  the  reversion  by 
deed  with  the  attomement  of  the  lessee,  doe  countervaile  in  law 
a  feoffi:nent  by  liverie,  as  to  the  passing  of  the  freehold  and  in- 
heritance. 

"  For  terme  of  yeares'*    [g]  And  yet  a  tenant  by  statute  mer-  [^]  6  B.  3. 53. 
chant,  or  tenant  by  statute  st4^e»  or  by  degU,  must  also  attorne ;  25  E.  3. 53. 
for  the  grantee  may  have  a  venire  facias  ad  computandum,  or  Brook,  ti^ 
tender  the  money,  &c.  and  discharge  the  land;  and  if  the  re-  o^f^^  Scir 

fac.  101.     J)y.  I,  3.       (Ante  113.  a.  181,  (k) 

version 
*  the  lessee  not  in  L.  and  M.  or        t  4^*  ^^^  ^"  L*  ^^  ^*  ^^  Roh* 


vereion  be  granteil  by  line,  thcj'  shiill  be  compelletl  to  attoroe  ta 
a  ^uid  jurii  clamat. 

Anil  si>  the  executors  that  have  the  land  untill  ll»e  dtbt*  bee 
paid  inuBt  uttome  upon  the  grunt  of  the  rcTcriiun,  ulthougb  the; 
liBve  not  any  certain*  tcnue  lor  yearea. 


Sect.  568. 

JLSO,  if  temmetili  be  lettm  to  a  man  for  ternu  of  life,  or  given  in 

taile,  iaviff^  the  revtnion,  Ac.  if  hee  tn  Ikt  mertion  in  mch  ca*t 

grant  the  rntrsion  to  another  In/  his  litetl,  it  behooveth  that  the  tenaKi  of 

ific  laiKi  attorne  to  the  grantee  in  the  life  of  the  grantor,  or  olherxise  tht 

grunt  u  voifd  •- 

U  E  R  £  LillUton  (peiiketh  of  a  rcvcnion  expectant  upon  u 
eMate  for  life,  or  a  gill  in  tailc. 

"  /(  Uhooveth  that  the  tenant  nf  the  land  i;y  altom*  Pj  ifiH 

to  the  aranlee,  ^c."      Let  us  iherelbre  speake  first  of"  L  ,_  J 

tcnitnt  for  life:  and  yet  in  some  case  albiit  tsnaiil  for 

la]  10  H.  4-  (It.   life  liBlh  granted  over  his  estate,  yet  he  Bhall  altume.     [a]  Ai  if 

XoDrn.  ift  tenant  in  dower  or  by  the  curte«ie  gru>t  orer  his  or  her  e»au, 

T»lia  ''8.        *'"'  ''"^ ''""'  grant  over  the  reserBion,  tlie  tenant  in  do«rerorby 

38  E.  j!  «3,        the  curteaie  may  attume,  because  at  the  time  of  tbe  gram  naae 

1SC3-  3-  they  were  attendant  to  the  heire  in  reversion,  and  tne  grantee 

10  £.  8'  n"'^      cannot  be  tenant  in  doner,  or  tenant  by  the  curtesie.     And  if 

''^R.^Tn^'       '''^  reversion  be  granted  by  fine,  the  fine  must  suppose  that  the 

tIiup?  E  1  lit.  'enant  in  dower  or  by  the  curteeie  did  hold  the  land,  albeit  thty 

W.!t,  II',  hail  foniH-rl;  griiiiled  over  tJiL'ir  cstaic,  anil   alboil  thi.-   ru'vetsioo 

doth  passe  by  the  fine  ;  yet  the  quid  juris  clamat  must  be  brought 

against  him  that  was  tenant  at  the  time  of  the  note  levied.     But 

yet  at^er  the  reversion  is  granted  over,  the  grantee  shall  not  hare 

any  action  of  waste  against  the  tenant  in  dower  or  by  the  curteue, 

but  the  action  of  wast  must  be  brought  against  their  assignee,  and 

not  against  themselves;  for  tenant  by  the  curtesie  or  tenant  in 

b.)    dower  cannot  hold  of  any  but  of  the  heire :  and  therefore  in 

respect  of  the  privitic,  they  shall  attome  and  be  subject  to  an 

action  of  wast,  as  long  as  the  reversion  remaineth  in  the  heire, 

albeit  they  have  granted  over  their  whole  estate.      And  it  is 

worthy  of  the  observation,  that  if  the  grantee  of  the  reversion 

doth  bring  an  action  of  wast  against  the  assignee  of  [he  tenant  by 

the  curtesie,  [ij  the  pi.  must  rehearse  the  stat.  which  provein 

that  no  prohibition  of  waste  in  that  case  lay  at  the  common  law, 

as  it  did  if  the  heire  had  brought  it  against  the  tenant  bv  the 

curtesie  itselfe :  and  therefore  some  doe  hold,  that  if  the  lieire 

doe  grant  over  the  reversion,  that  the  attornement  of  the  assignee 

of  the  tenant  by  the  curtesie,  or  of  tenant  in  dower  is  suthcient, 

because  they  afterward  must  be  attendant  and  subject  to  the 

action  of  waste. 

If  the  reversion  of  lessee  for  life  be  granted,  and  lessee  for 
life  assigne  over  his  estate,  the  lessee  cannot  attorne  ;  but  the  at- 
tornement 

*  f^c.  added  in  L.  and  M.  and  Rob. 


(Ant.  54.0 

F.N.B,  55-E. 
Jltgia.  f.  7a. 
4  E.  3.  a6. 

OlUp.aab.) 

L.  3.  C.  10.  S.  569-70.   Of  Attoraenjent.  ^3ld.a.3l6.b. 

toraement  of  the  assignee  }^  good^.b^pause  {sAlMtkUm  b#r9 
saith)  it  behooveth  that  the  tenant  of  the  land  doe  attorney  and. 
after  the  assignement  there  is  no  tenure  or  attendance^  &c.  be- 
tweene  the  lessee  and  him  in  reversion. 

If  lessee  for  life  assigneth  over  his  estate  upon  condition,  he  5  h  5  lo 
having  nothing  in  him  but  a  condition  shall  not  attome  ;  but  the 
assignee  maj  attome,  because  he  is  tenant  of  the  land. 


Sect.  569. 

TN  the  same  manner  is  it^  if  land  be  i-  granted  in  taile,  or  let  io  a  man 

for  terme  of  life,  the  remainder  to  another  J  in  fee,  if  he  in  the.  re* 

matnder  will  graunt  this  remainder  to  another^  tfc.  if  the  tenant  of  the  land 

attorne  in  the  life  of  the  grantor ^  then  the  grant  of  such  a  remainder  u 

good  or  otherwise  not. 

TITTLETON  also  speaketh  here  of  an  attomement  by 

tenant  in  taile ;  and  true  it  is  that  he  may  attome;  but  where  la  £.  4.  3, 4. 

the  reversion  is  granted  by  fine,  he  is  not  compellable  to  attorn,  ^  ^^'  ^'' 

because  he  hath  an  estate  of  inheritance  which  may  continue  for  ^  £^^  V« 
ever.    And  so  it  is  of  a  tenant  in  taOe  after  possibilitie  of  issu^.  (9  Rap.  85.  b.) 

extinct,  he  shall  not  be  compelled  to  attome  for  the  inheritance  (Ant  27.  b.) 

winch  was  once  in  him.    [c]  But  if  tenant  in  taile  after  possibilitie  6  H.  5. 

of  issue  extinct  grant  over  his  estate,  his  assigne  shall  be  com-  ^"^^'^^. 

pelled  (o  attorn,  because  he  never  had  but  a  bare  state  for  jwty^,^  ^[ 

"^®*  [c]Seetliec^ 

of  tenant  in  taile  after  poiaibllitie  of  iafue  extinct;  and  Ewin's  caie  there  dted  to  m 
adjudged. 

[^l6C1  CC^  ^^^  ^  ^^  tenant  in  taile,  note  a  diveisitie  be- 
Y^^  J  tweene  a  quid  juris  damat^  and  a  quern  redditum  reddit, 
or  a  per  qua  servitia;  for  against  a  tenant  in  taile  no 
quid  juris  clamat  lieth,  as  is  aforesaid.  But  if  a  man  make  a  gift 
m  taile,  the  remainder  in  fee,  and  the  seigniorie  or  rent  chaige 
issuing  out  of  the  land  be  granted  by  fine,  the  conusee  shul 
maintaine  a  per  qua  servitia,  or  a  quern  redditum,  and  compeU 
him  to  attome ;  for  herein  his  estate  of  inheritance  is  no  priviWe 
to  him,  for  that  a  tenant  in  fee  simple  (as  his  estate  was  at  me 
eonmum  law)  is  also  compellable  in  these  cases  to  attome. 


Sect.  570.  (iiRep.7P.) 

*]P    1 2  Edw.  4.  It  is  there  holden  by  the  whole  court  that  tenant  in  taile 
•    shall  not  be  compelled  to  attome,  but  if  he  will  attome  gratis^  it  is 
good  enough, 

THIS 

f  fran^»nfat7or,notinL.andM.        *  TIrif  paragraph  iHHinL.  and  M. 
er  Roh.  or  Roh. 

{  infee-^c.  L.  and  M- 


Sl6:b.317.ft.l    OfAlttfrH^ifttitt.    Ij.3:C.10.S.5T1-7?: 

(•B.«.a,4-      'f^'S  **  added  to  I.i«f«(M,  anil  thererore  ihougS  it  be  giWl 
■*■    law,  aiul  the  booke  uuly  citol,  jet  I  pawc  k  orer.  ^^ 


Sect.  571. 

A  L  S  O,  if  land  hee  hi  to  a  man  for  ytun,  the  rrmaindcr  to  anothtr 
/or  lift,  raertiw'  to  thr  /«wr  a  ctrtaine  rent  bf  ihr  tfeart,  mJ 
theru  oftmin  upon  tlth  ii  made  io  the  tehaiit  for  yeares;  if  hee  in  tie 
nseriiiin  in  this  rase  eranl  the  rettnion  to  atmlhrr,  Ifc.  nnd  the  lennt 
kit  in  the  reitlaitider  rtftrr  the  ttmr  t>f  tfearts  atlorne  (si  ce«iuy  ehfe 
|6n  en  fcJt  '•mr  ^nintii  le  reversion  a  un  aulcr,  +  &c.  ei  le  tcnaat 
,  ^  en  le  mnaloder  apies  le  terme  d'nns  %  »<>>'  aiiouma),  thish* 
.  :jfrJlHrtforiiemfnt,  and  hee  to  whom  thii  rrvtrriori  it  granted  bif  force  of 
auk  attorntment  ihall  distrehie  the  tenant  for  yearetjor  thr  rent  Hut  afUr 
tttcA  atlorHemrnt,  iiHieil  that  the  tenant  for  ytares  did  never  afturnt  nnta 
Mm.  And  the  caiue  is,  fur  thai  where  the  reternon  is  depending  »pt!«  ffl 
rafale  •/*  freehold,  it  aiijicctk  that  the  teilant  of  the  freehold  dot  altoM 
upon  iuelt  a  ^rant  of  the  revenimi,  t^. 

"   f^  '<>pcrl>>   If^"'   the  lenahl  ^  iVe  frethnU  doe  a)*^riif  (IV" 

NoU-.   Lilllrton    KaSth    not  here,  that  tlie    tenant  at  Wt 

fronCti-nnutut  ought  in  this  case  to  attonie.  btit  tliat 

Cj-  '•  -iiH^telti  \]\iX  be  JdUl  attorne.     Aha  1  heard  sit  V^l'f} 

P«^  '»  ^'';    James  LHer  chiefe  jusitce  of  the  common  pleai  hold,  |_  a.  J 

'-       ''^Kf>'  •  iJiat  in  (hi,  caag  jf  the  tenant  for  yearcs  did  attome,  it 

■^'      i,d\m  v«A  tll%  r^^i^loK:  fdr  Semg  the  Mt^  for  teStht  u  aUt 
ipport  the  estate  for  life,  he  shall  hinde  him  ii\  tnfe  rcbiaindcf 
■eipect  of  his  c-istali  and  privilic. 


(Ant.  143- 


Sect.  572. 

■  347'..'  30*'-  J* )    fi  K4«.'  AbV. *).  -m-) 


yd  N  D  it  is  to  be  understood,  that  ahere  a  lease  for  yeares  or  for  I^e, 
or  a  gift  in  taile,  is  made  to  air^  mari,  resenin^  lo  sitch  iettor  vr 
donor  a  ceilahie  renl.S^c.  if  such  lessor  or  donor  grant  his  reversion  to 
another,  and  the  lennnl  of  the  land  attorne,  the  rent  pas^eth  to  the  grantee, 
although  that  in  the  deed  of  the  grant  of  the  reversion  no  mention  be  made 

•s 

+  &c.  nut  in  L.  and  M.  or  Roll.  %  soy  not  in  L.  and  M.  or  Roh. 


{  1)  Two  reasons  arc  given  for  this.  One  is,  that  the  possession  oftWe  f^tSSE 
for  years,  is  thS  j)Ws(ission  of  the  iniraedinte  freeholder.  Sec  Bred  i man's  case, 
6  Rep.  5f)  b.  The  other  reason  is,  that  as  the  tennor  for  years  holds  of  the 
(Wetsioiier,  and  piQ-s  the  services  to  liim,  so  the  tehaat  for,  life  holds  ^»o  of 
him, — Thus,  as  both  hold  cs'tatcd  df  the  reversioner,  eitlicr  of  them  may  ^ttfni. 
—[Note  275.3 


L. 3.  C.  10.  Sect.  573.    Of  AlWrhi^efaL     I3ii.t.317.h. 

of  the  rent,  for  that  the  rent  is  inc^eiU  to  the  raenion  in  mch  cate,  and 
not  fe  coiiverso,  8tc.  For  if  a  man  will  grant  the  rent  in  such  case  to 
mnother,  reserving  to  kitn  the  reversion  of  the  land,  albeit  the  tenant  attorae 
to  the  grantee,  tms  shall  bee  but  a  rent  leekef  ifc. 

Of  dik  £t»M(M  UA  tpvlkea  beflK«  it  die  diiqpter  of  ^ents. 


Sect.  573.  (Piowd.  aj.  b.) 

j^  LSO,  if  a  man  let  land  to  aiiother  for  his  life,  and  after  hce  con- 

firme  by  his  deed  the  estate  of  the  tenant  for  life,  the  remainder  to 

another  in  fie,  and  the  tenant  for  life  accepteth  the  deed,  then  is  the  re- 

inaifAder  in  fait  in  him  to  whom  the  remauitder  is  given  or  limited  hy  the 

tame  iiid,    *  fbr  hy  the  acceptance  of  the  tenant  for  life  f  of  the  dead, 

this  is  ah  agreement  of  him,  and  so  an  i^tornxment  in  l^w.    But 

P1771  y«'  J'^?  '"  '^"^  remaunder  shall  not  have  dnif  action  ejr  ^wake, 
h.  J  ^'^^  other  benefd  by  such  remayAder,  iti^etse  thai  hee  hath  Vif 
kaid  deed  in  hdAd^  ichereby  the  remaynde'r  wa»  entayled  or  eraiUed 
to  him.  And  heiause  that  in  such  case  the  lenaht  for  l^e  feradvetiturti 
mil  retaine  the  died  to  kirn,  to  this  intent,  that  hi  in  Ihe  remaynder  thoulk 
not  have  any  action  of  waste  against  him,  for  that  hee  cannot  come  to  have 
ttit  died  in  Ms  poisexsifon,  K  itm  ff*  a  gom  ^  «lf e  iAIh^  in  such  eOiefbr 
ftrih  in  the  remaynder  (Et  Mr  fi^  ^ek^'ti'd  cas  letebaata  terme  de  vie 
▼oil*  per  cas  J  releigner  I'e  fwt  a^luyj  a  ^i  eatebt,  que  celuy  en  le  ife^ 
liialaa&r  n'averoit  ascuD  ac^oh  c(e  w^steeaven  ruy,'  pur  ceo  que  il  d« 
pbit  vener  d'aver  le  f&i  t  ea  id  pog^esttoDt  fli  U  qena  ItiODe  §|  et  sure  chott 
en  tiel  cas  pur  cels};  en  )«  remmnd^))  tf^t  a  tlM  in^enttd  bee  made  by 
hjm  which  will  make  stith  eoi^irinaHb*,  and  the  fem^ynder  over,  Ssc  and 
that  hee  which  *nakeih  svch  eiAtfiiTntltivb  fklitKT  one  part  of  the  indenture 
to  the  tenant  for  life,  and  the  other  paA  46  Atei  that  shall  have  the  re- 
maynder. And  then  he  by  shewing  of  that  part  of  the  indenture  may  have 
an  action  of  waste  agaiMt  Mlt  '^nant  fo>  life,  and  all  other  advantiltei 
thta  he  ih  the  m^ayhtUr  A^  H^it  W  iuth  &  cWfe,  Sfc. 

If  ERE  Ldlletoii  puttetii  &  cue  of  a  remainder  wEereuato  aif  (<  RolLAbr. 

attomenient  U  requisite.    And  thii  ii  tbe  sixth  example  of  39<-) 
di  aitoruement  in  tt#.  St        '*^ 

-^  a  .   ■    VidePI-Com, 

"  The  tefnSmder  to  dnoihiir,  Sfc"  .  OTtEb  iiifficknthath  beene  in  Coitbint'i 
<tid  intliecfiabter  of  CoiifiriiiBtion,  Sect  sis,  "^  !*«*:•« 

"  VnUue  that  Tiei  MtK  ihe  tdid  dei3  m  &«i"  ^  jUid  albeit  Jie  'r^ttm,f&-. 
ItMIi  nti  reutN]^  tp  cbiitt  to  tHe  deed  diiriDg  the  life  of  tenant  for  is  liira  cscnte. ' 
Hft,  yet  becaule  he  is  privre  m  estate,  fie  Aall  Dot  maintaisB  an   '7^3- 

•     -     ^  ,  Confimut  4. 

3SH:8.t>le.      17H.S.      ri.OAtt  i#,iriTtifockmonoD'icMe. 
actittd 

*  For  not  iti  L.  and  St.  of  R(%.  jj  et  pur  ceo  addei  in  L.  and  ft. 

of  Ihe  deed  not  in  L.  and  M.  or    and  Ron. 

i  et  sure  chow  not  in  L-  andM.  or 
t  reteigner — retceiver,  L.  and  M.    Rohr 
\d  Rok. 


1 

I 

I 


S17.l>.3l8.a.]     Of  Attorucmim.    L.3.  C.  10.  Sect.  574. 

action  of  waste  without  shewing  the  deed  ;  but  when  the  remaiDder 
U  oocc  exrcuwd  he  shall  not  need  to  shen-  the  deed. 


4SE.9. 14.13-       "  ''  w'fi*'  "  ^oo''  ""rf  ""*  '*"'^'  ^■"    Hereby  it  a 
1  (  U.  4. ».        bow  necessary  it  u  to  use  learned  advice  in  a  man's  conveyanoek 
14  K  4- 31.        for  thcrehy  sliall  be  prevented  many  questions,  and  not  to  fellow 
lAai.  10.  B.)       thciulvic«  of  him  that  i»  experimeuted  only.     For  as  in  phyucke, 

titiUuTit  Tnetlicomenlum  est  idem  omnilmi,  so  in  law  one  forme  or 

president  of  conveyance  will  not  fit  all  cases. 


lO-  Sect.  57*. 


ra 


j^t-SO,  if  fieo  joi/nlenanti  be,  mho  Itt  their  land  to  another  for  termr 
"f  liff<  rendnne  to  Ihem  and lo  their  heiret  a  cerlaine  tiearely  retd; 
in  ihii  cau  if  one  oj  thr.  JDynlenanti  in  the  reversion  reltate  to  toe  other 
joynteitant  in  the  some  recerjion,  thit  relrase  t«  gond,  and  he  lo  trAom  tit 
reteate  u  rmidc  shall  hare  only  the  rent  of  the  tenant  for  /ife,  and  shall 
oniy  hate  a  writ  of  Traste  against  him,  although  he  never  attorned  by 
farce  ofruch  release,  •  !rc.  And  the  reasoi^Ji,  for  the  prtvitie  a:hich  ante 
3  betwtrne  the  tenant  for  life  and  them  in  the  r 


"  ^WO  jointenants."     And  io  it  i«  (ai  it  is  here  to  be  under- 
itood)  albeit  there  be  three  or  more  joyDtenants,  and  one 
cf  them  releaacth  to  one  of  the  other. 

It  is  true,  that  there  is  a  difierence  betweene  the«c  releases :  for 
the  release  in  the  one  cue  maketh  no  degree,  but  hce  to  wtuim 
the  release  w  made  is  supposed  in  from  the  firel  feoffor :  and  in  Ibt 
other  it  workcth  a  degree,  and  bee  to  whniii  (he  release  i*  made  w 
in  the  per  by  bim;  yet  in  neither  of  these  caaea  there  is  requitite 
any  attomement,  for  both  of  them  are  within  Littleton's  reason 
( for  tlie  privitie,  &c. ) 

«  Hit.  "  For  the  privitie,  Sfc"     For  if  one  joyntenant  make  a  leaK 

?»*'■  '  0*'    \     ***'  yeares,  reserving  a  rent,  and  dieth,  the  surrivor  shall  not  ha»c 

(Ant.  iBs-i)      jjjg  ^j,^j.   ^^  therefore  Littleton  here  addeth  materially,  for  the 

privitie  that  was  betweene  the  tenant  for  life  and  tliem  in  tke 

reversion. 

And  here  it  is  good  to  be  seene  what  grantors  or  others  that 

make  conveyances,  &c.  are  such  as  tlieir  grants  or  conveyancec 

are  either  good  without  attomement,  or  where  the  tenant  is  no 

45E.  3.  &b,       way  compellable  to  attorn.    Tenant  for  life  shall  not  be  compelled 

iSEIii.Dkr.      to  Bttorne  in  a  quid  juris  clamat  upon  a  grant  of  a  reversion  by 

J.S^fcP'^'  *■       '"'^  holden  of  tha  king  in  chiefe  without  licence ;  but  the  reasoa 

(l^i'""    hereof  is  not  because  ue  tenant  for  life  might  be  charged  with  the 

fine,  for  his  estate  was  more  ancient  than  the  line  levied,  but 

because  the  court  will  not  suffer  a  prejudice  to  tlic  king,  and  the 

king  may  seise  the  reversion  and  rent,  and  so  tlie  tenant  shall  be 

attendant  to  another.     Also  it  is  a  genoratl  rule,  that  when  the 

grant  by  fine  is  defeaaible,  there  the  tenant  shall  not  be  compelled 

to  attome. 

As 

*  tfc.  not  in  L.  and  M.  or  Hoh. 


bl.b6.  j 


L.3.  C.  10.  S.  575-76.    Of  Attomement.   [318.a.  3l8.b* 

As  if  an  in&nt  levie  a  Sue,  this  ig  defei^le  bv  writ  of  error 
during  his  minoritiei  and  therefore  the  tenant  ghall  not  lie  com- 
pelled to  attome. 

So  if  the  land  be  holden  in  anci.ent  demesne,  and  he  in  jthe  5  £•  3-  ^ 
reversion  levied  a  fine  of  the  reversion  at  the  common  lav,  the  3^  E.  3.  ai^ent 
tenant  shall  not  be  compellable  to  attome,  because  the  estate  that  ^^'^"^'^  '^ 
paised  is  reversible  in  a  writ  of  deceit 

So  if  tenant  in  taile  had  levied  a  fine,  the  tenant  should  not  24  £.  3. 35.  b. 
be  compelled  to  attome,  because  it  was  defeasible  by  the  issue  in  37  U.  6.  33. 
taile.  48  E.  3. 33- 

But  now  the  statutes  of  4  H.  7,  and  33  H.  8,  having  given  a 
further  strength  to  fines  to  barre  the  issue  in  taile,  the  reason  of 
the  common  law  being  taken  away,  the  tenant  in  this  case  shall 
be   compelled  to  attome,  as  it  was  adjudged  [*]   in  justice  [*]  Lib.  3. 
Windham  %  case.  ^*:  ^'  j^f^ 

If  an  alienation  be  in  roortmaine,  the  tenant  shall  not  be  com-  aH^^T^*""*  . 
pelled  to  attome,  because  the  lord  paramount  may  defeat  it.  17  £.  3.7. 

sa£..3.  i8»    . 


(d^  Sect.  575.  So°*^* 


TN  the  fame  manner^  and  for  the  same  cause,  is  it,  where  a  man  letteth 
"^  land  to  another  for  life,  the  remainder  to  another  for  life,  reserving 
the  fttfersiou  to  the  lessor  (Ea  mesne  le  maoer,  el  pur  mesme  la  c^use, 
est,  Ion  home  lessa  terre  a  un  auter  pur  terme  de  vie,  le  remainder  a  nfk 
9uter  pur  terme  de  vie,  reservant  le  reversion  al  *  lessour);  in  this  ct^e 
ifhee  tn  the  reversion  rdeaseth  to  him  in  the  remainder  and  to  his  Aam 
all  his  right,  Sfc.  then  he  in  the  remainder  hath  a  fee,  tjc,  and  hee  shaft 
have  a  writ  of  wast  against  the  tenant  for  life  without  any  attomement  of 
him,  4'c. 

This  needeth  no  explication.  Vide  Seer.  549. 

6ft3*  650- 


Sect.  576. 

j^  LSO,  if  a  man  lelt  lands  or  tenements  to  another  for  termfi  tfyeareSp 
andajter  he  oust  his  termor,  and  thereof  enfeoffe  another  in  fee,  and 
after  the  tenant  for  yeares  enter  upon  the  jeoffee,  clayming  his  term,  S^c* 
and  after  doth  waste;  in  this  case  the  feoffee  shall  have  by  law  a  writ  of 
waste  against  him,  and  yet  hee  did  not  attome  f  unto  him.  And  tmt 
cause  is,  as  I  suppose,  for  that  hee  which  hath  right  to  have  lands  air 
tenements  for  yeares^  %  ^^  otherwise,  should  not  by  law  bee  misconusant  of 
the  feoffments  which  were  made  of  and  upon  the  same  lands,  Sfc.  And 
inasm^ich  as  by  such  feoffment  the  tenant  for  yeares  was  put  out  ofhispos^ 
session,  and  by  his  entrie  he  caused  the  reversion  to  bee  to  him  to  tphpf^ 

the 

*  lessour — luy,  L.  and  Af.  and  Rah,        %  or  Otherwise  not  in  L«  and  M.  or 
t  unto  hitn  not  in  L.  and  M.  or    Roh. 
Roh. 

Yoj.,n,  Mm 


the  feoff'mriit  w<i»  fiiaiU,  ih'n  it  a  good  allornemmt  (Et  entant  que  per  6d 
ftomiKiit  le  Iciianl  a  tcnnc  d'fms  ftiil  4.  niii  how  de  son  possession,  M 

fur  Koa  (.nirt  il  c-uu^ust  If  reversion  d'estre  a  celuy  a  que  le  fcoffmeOt 
uit  fait,  ceo  t«l  l»one  anorncinent);  for  he  to  whom  the  feoffment  nwi 
akkIc,  had  no  merihn  before  the  tenant  for  yean  had  entrrd  upon  Aia, 
for  that  he  teat  \\  in  pouenion  in  his  dfmesnf  as  of  fee,  and  hy  the  entr'ie  1/  | 
the  tenant  for  i/earef,  hee  hath  but  a  revcnion,  teidch  ii  by  the  act  of  tic   ' 
tenant  for  j/earts,  scilket,  by  hit  entrie,^c. 


Sect.  577. 

'T'HE  sametaTvit,  ai  it  secniclh,  mhr  re  a  lease  ia  made  for  life,  taring 
the  reoersion  to  the  leuor,  if  the  Uinor  dittetK  the  feuee,  and  makt  « 
feaffhunt  in  fee,  if  the  ttnmtt  Jar  life  enter  and  make  naste,  the  fea^a 
titall  have  a  writ  of  waste  aithout  any  other  uttomement,  causa  ijii 
supra,  &g.  fi) 

(6 Rep. 69. a.)    T^HERE  have  been  now  in  all  seven  cxamplee,  that  LitSelm  . 

putU'th  of  110  attornemciit  in  law,  and  here  he  putteth  m 

casra  alio  of  a  notice  in  law.     And  the  reason  of  both  theae  ne 

here  rendred  by  Littleton.     First  for  the  notice,  LiltUton  aaH 

that  the  teuee  ahail  not  by  law  be  misconussnt  of  the  feoffinoB 

46  E.  3. 39'  b.     ihm  ^i-rc  iDade  of  and  upon  the  same  land.     And  Uie  rcrtoaif 

Xh  a'  ?i  *^^  attomcmeiit  is,  because  tlie  whole  fee  simpJe  paseeth  )»  ihe 

3411. 6.6.  feoffment,  and  the  lemeo  by  hia  re^rewe  leaveth  the  i:«Tereioab 

IB  £.  3-  47.        the  feoifee,  which  (saith  Littleton  J  is  a  good  attornentenb    T^ 

fi  IL  6.  to,  same  law  it  is  of  a  tenant  by  statute  merchant  or  staple,  or  Apt. 

<5lt»p,ii3-b.1    _^r,d  .olti.sofalei,sef..rrir.-,  iis/,iW</-m  heiT-  sa.hh  ;   and  w  il 

liJBrtabntchc'i   WHS  resolved  |  (]  ill  ljti!-linii.lir'i  tasf-,  iind  mIilt  in  llie 

ciM.  P.i5l:^''i-  deane  of  Paurs  his  case  imhec3- common  place.     But   r31Qn 

pnne  of  Pa-r.  ghall  the  lessee  in  thit  case  whether  hee  will  or  no  doe  [_  a.  J 

?i"h'6  7  >^      an  net  that  amounts  to  an  attumement,  viz.  by  hia  re- 

gresse,  or  else  lose  the  profit  of  hii  land?  And  some  doe  hold, 
that  in  that  case  if  the  lessee  for  life  doe  recover  in  an  assise,  thii 
is  no  attornenient,  because  hee  comes  to  it  by  course  of  law,  inJ 
not  by  his  voluntary  act-  And  yet  in  that  case,  as  in  the  case  of 
\f]  iBE.  3.  the  fine,  the  state  of  the  reversion  is  in  ilie  feoffee,  [y]  But 
4H.  b.    Lib,  fi.     other*  doe  hold  it  all  one  in  case  of  a  recovery,  and  a  regrewe. 


WoH.e.  ifi.        Ig]  If  the  lessor  disseise  tenant  for  life,  or  ouste  tenant  for 

15«u.c  uf  Tail's 

cue,  ubi  su(irtt.     (Post.  381.  b.)      (6  Rep.  70.  a.) 

jeares, 

4.  mis  liorB  de  son  possession,  et  per     L.  atut  M.  or  Roli. 
Son  entrie  il  causa  le  reversion  d'estre         !|  in  vossesiion — seised,  L.  and  M- 
a  celuy  a  que  le  feo4iiiient  fuit,  not  in     and  Uon. 


(l)  In  these  cases,  the  tenant  for  life  enters  only  fur  a  partial  estate;  he 
therefore  only  partially  defeats  the  operation  of  the  feoffment ;  so  much  of 
the  fee  as  he  does  not  defeat,  ueceBsarily  remains  in  the  feoffee.— [Not«  a^fi.] 


L.3.  C.  10.  Sect.  578.    Of  Attornement     [319.a.  319.b. 

jcaree,  and  maketh  a  feoffment  in  fee,  by  this  the  rent  reserved 
upon  the  lease  for  life  or  yeares  is  not  extinguished,  but  by  the 
regresse  of  the  lessee  the  rent  is  revived,  because  it  is  incident  to 
the  reversion :  and  so  hath  it  beene  adjudged.  But  if  a  n^an  be 
seised  of  a  rent  in  fee,  and  disseise  the  tenant  of  the  land,  and 
make  a  feoffhient  in  fee,  the  tenant  re-entreth,  this  rent  is  not  re- 
vived. And  so  note  a  diversitie  between  a  rent  incident  to  a  - 
reversion,  and  a  rent  not  incident  to  a  reversion. 

If  two  joynt  lessees  for  yeares  or  for  life  be  ousted  or  disseised  (Ant.  097.  b. 
by  the  lessor,  and  he  enfeoffe  another,  if  one  of  the  lessees  re-  a  Rep.  67.  a.) 
enter,  this  is  a  good  attornement,  and  shall  binde  both ;  for  an 
attornement  in  law  is  as  strong  as  an  attornement  in  deed. 

If  a  man  make  a  lease  for  life,  and  then  gi*ant  the  reversion  (6  Rep.  6g.  Mo. 
for  life,  and  the  lessee  attome,  and  after  the  lessor  disseise  the  99ADt.a6d.a.) 
lessee  for  life,  and  make  a  feofiinent  in  fee,  and  the  lessee  re-enter, 
this  shall  leave  a  reversion  in  the  grantee  for  life,  and  another 
reversion  in  the  feoffee,  and  yet  this  is  no  attornement  in  law  of 
the  grantee  for  life,  because  he  doth  no  act,  nor  assent  to  any 
which  might  amount  to  an  attornement  in  law.    Et  res  inter  alias 
acta  alteri  nocere  non  debet.    Neither  hath  the  grantee  for  life  the 
land  in  possession,  so  as  he  mav  well  be  misconusant  of  the  feoff"- 
ment  made  upon  the  land,  and  so  out  of  the  reason  of  IMtlcton*   (a  ltep.671.) 
But  yet  the  reversion  in  fee  doth  passe  to  the  feoffee. 


["3191  (d-  Sect.' 578. 

ydLSOf  if  a  lease  be  made  for  life,  the  remainder  to  anotlter  in  taUt, 
the  remainder  over  to  the  right  heires  of  the  tenant  for  life;  in  this 
case,  if  the  tenant  for  life  grant  his  remainder  in  fee  to  another  by  hi$ 
deede,  this  remainder  maintenant  passeth  by  the  deede  without  any  attome^ 
ment,  *  S^c,  for  that  if  any  ought  to  attoume  in  this  case,  it  should  be  the 
tenant  for  life,  and  in  vaine  it  were  that  he  should  attome  upon  his  owne 
grant,  S^c. 

XJ  E  R  £  it  appeareth,  that  where  the  ancestor  taketh  an  estate 

of  freehold,  and  ailer  a  remainder  is  limited  to  his  right  (Ant.13.  b. 
heires,  that  the  fee  simple  vesteth  in  himself,  as  well  as  if  it  had  1  Roll  Abr. 
beene  limited  to  him  and  his  heires;  for  his  right  heires  are  in   >^7-) 
this  case  words  of  limitation  of  estate,  and  not  of  purchase. 
Otherwise   it  is  where  the  ancestor  taketh   but  an  estate  for  (1  Rep.  66.) 
yeares :  as  if  a  lease  for  yeares  be  made  to  A.  the  remainder  to 
B.  in  tayle,  the  remainder  to  the  right  heires  of  A.  there  the 
remainder  vesteth  not  in  A.  but  the  right  heires  shall  take  by 
purchase  if  A,  die  during  the  estate  taile:  for  as  the  ancestor  and  (Ant  54.  b.) 
the  heire  are  correlativa  of  inheritances,  so  are  the  testator  and 
executor,  or  the  intestate  and  administrator  of  chattels.     And  so 
it  is  if  A,  make  a  feoffment  in  fee  to  the  use  of  B.  for  life,  and 
afler  to  the  use  of  C  for  life  or  in  taile,  and  after  to  the  use  of 
the  right  heires  of  B.    B.  hath  the  fee  simple  in  him  as  well  O  Roll.  Abr. 
^  when  ^7) 

*  S)X*  not  in  L.  and  M.  or  Roh. 
M  M  a 


31<>.b.320.a.']     Of  Attomwnent.     L.S.C.10.Sect.J7flt 

wbra  it  ia  by  waji  of  UinilMiOD  of  om,  as  when  it  is  bf  kI 
executed  (i). 

"  fa  tWMr  it  urr,  ^.     QwMf  mninit  ff  imlSe  ett  lex  inm  ir- 
'  ^ir'a.     Vfx  rit  rtffio  tumma,  qua  juhtt  jtue  mitt  utilia  et  »t- 
Cfuaria  ft  amtrttria  proUirt ;  and  BrgnmnHi  dniime  frtxn  hcnc« 
Kre  forcible  in  taw. 


Sect.  579. 

yf  L  S  O,  if  tkert  he  lord  and  tmant,  md  lie  temnul  ho/JetA  of  the  lati 
by  rrrtaine  rent,  and  knig^ht'^  Menire,  if  tfte  lord  grant  lAe  ttnita 
of  his  tenant  hfjtne,  the  tercirts  are  pretenHf  in  the  gratitet  bif  farce  (f 
tktfine ;  but  yet  the  lord  ( A  )  matf  not  iHsireine  for  anif  parceil  of  tif  tO- 
vicet,  rcith'iui  aUornemnl:  bttl  if  lite  tenant  dietk,  hit  keire 
witkin  age,  the  lord  thall  have  the  trardiMp  e^  of  the  bodie  of  PSSOTj 
Ihe  heire,  and  of  his  lands,  (ne.  albeit  he  never  attorned,  becatue  L  ».  J 
that  the  aei^iitorir.  teoi  in  the  grantee  pretenlly  Iry  force  of  the 
fine.  And  nlw  in  xufh  rau  if  the  tenant  die  without  heire,  the  lord  Ml 
have  lite  tenancie  by  Kayofetehtat. 

T-T  E  R  E    Littleton    l>egiiinL-t)i    to  shew  what  advantages  [Ik 
i-oiiusce  of  a  fiue  m»y  l^ike  before  attomemcnt,  and  wiiA 
not. 
[hi  8  E.  .1  44'  [h]  First,  he  C&nnot  distreyne,  because  an  avcnrrie  is 


S, 


3'  ^        of  an  action  ;  and  thereupon  privitie  ia  r^uiiite.     So  likcvii^ 
*- 1  "■       u)d  for  the  same  cauSL%  he  can  have  no  action  of  waste,  r^  ■"^ 


aa  E.^'.  4!  of  tiilrie,  ail  cnmmaiiem  le^efn,  or  in  consimili  cari.  or  in  cas&pro- 

flo  e.  3.7.  ii.u.,  writ  of  cii^tomes  and  Burvicch,  nur  writ  of  ward,  Sic.  (i*) 

{,  n.  5.  n.  But  if  n  mail  make  a  lease  for  yeaKs,  und  grant  tJie  reversion 

*f'*'  drm  *"  ^y  ^"^'  '^  '''^  Itflsee  be  imtU-d,  and  the  conusec  disseised,  the 
<T.  N.  B.  eo^  conusee,  without  atlomemeBt,  shall  maintaine  an  assise  ;  ibr  this 
80:1.564,  w't  is  maintained  against  a  stranger,  where  there  n«edelh  no 

4  li»t,  aog,  privitie.  And  such  things  as  the  lord  mny  seise,  or  enter  into 
^io.)  without  suing  any  action,  there  the  conusee,  before  any  attonw- 

ment,  may  take  bcnelit  tliereof;  as  to  seise  n  ward  or  heriol; 
or  to  enter  into  the  lunds  or  tenements  of  a  K'ard  ;  or  escheated 
to  him;  or  to  enter  for  an  alienation  of  tenant  for  life  or  yeaies: 
or  of  tenant  by  statute  merchant,  staple,  or  elegit,  to  his  dis- 
herison. 

Sect. 

(A>  i.  r.  thtgrmtlie  if  A«  rtmwJ.  Tor.  ni  IMlrVm  uyn,  "  Ili»  •cignJcrv  w.is  in  Ihe 
gnrntrc  pri^MUliy  hy  fi^'ct  cil'  ihc  ftir,''  <iiiiJ,  rjwf^uili),  i\t  granttt  ef  the  mrvictt  ii 
tupjiiacd  10  bccimie  lind  bij  tirlBt  njiht  granl.    ' 


(i)  The  observation  of  mr.  Douglas  upon  this  point  (note  to  page  506  of  his 
'Rei)ort8)  deserves  the  reader's  most  serious  attention. 

( 1  *)  The  distinction  in  the.'e  cases  seems  to  be,  that  the  grantee  is  entitled, 
before  nttornenieiit,  to  wh;(t  tlie  lord  uuiy  aeise;  but  not  to  any  thing  which 
lies  in  action. — [Note  sy'J.  ] 


L.3.  C.IO.  Sect. 580-81-82.    Of  Attoraeraent.     [320.  a^ 


Sect.  580,  581,  582. 

TiJ  the  same  manner  it  is,  if  a  man  graunt  the  reversion  of  his  tenant 
for  lifo  to  another  by  fine,  the  reversion  maintenant  passeth  to  the 
grantee  by  force  of  thejme,  but  the  grantee  shall  never  liave  an  action  of 
wast  without  attornement,  ^c. 


Sect.  581. 

^D  UT  yet  if  the  tenant  for  lifo  alieneth  in  fee,  the  grantee  may  enter, 
*  i^c.  because  the  reversion  was  in  him  by  force  of  the  fine,  and  such 
alienation  was  to  his  disheritance. 


Sect.  582. 

jD  UT  in  this  case  where  the  lord  granteth  the  services  of  his  tenant  by 
fine,  if  the  tenant  die  (his  heire  being  of  full  age)  the  grantee  by  the 
fine  shall  not  have  relief e,  nor  dial  ever  dutreinefor  reUefe,  unlesse  that 
hee  hath  the  attomement  of  the  tenant  that  dieth  (Mes  en  f  ceo  cas  Ion  le 
seignior  granta  les  services  de  son  tenant  per  fine,  si  tenant  devie  (soa 
heire  esteant  de  plein  age)  le  grantee  per  le  fine  n'avera  reliefe,  ne 
nnques  distreynera  pur  reliefe,  sinon  qne  il  4*^^oit  Tattomement  del 
tenaunt  que  morust) :  Xfor  of  such  a  thing  which  lieth  in  distresse,  where^ 
upon  the  writ  of  replevin  is  sued,  S^c.  a  man  must  and  might  to  avow  the 
taking  good  and  rtghtfull,  S^c.  and  there  there  ought  to  be  an  attornment 
of  the  tenant  f  although  the  graunt  of  such  a  thing  be  by  fine:  but  to  have 
the  wardship  of  the  lands  or  tenements  so  holden  auring  the  nonage  of  the 
heire,  or  to  have  them  by  way  of  escheat,  there  needs  no  distresses  S^c,  bui 
an  entrie  into  the  land  by  force  of  the  right  of  the  seignioriey  which  the 
grauntee  hath  by  force  of  the  fine,  S^c.     Sic  vide  diversitatem,   &c. 

( ,  que  le  grantee  ad  per  force  del  fine,  &c.     Sic  vide  diversi^' 

totem  %.) 

T  T  is  said  in  our  books  that  if  tenaunt  for  life  have  a  privilege  4o  £•  3-  7- 
^  not  to  be  impeachable  of  waste,  or  any  other  privilege,  if  he  •♦3  ^  3-  5« 
5oth  attorne  without  saving  his  privilege,  that  he  hath  lost  it;  \^Y>,iiy  • 
which  is  so  to  be  understood,  wnere  he  attomes  in  a ytad^/um  3i£.j.48.     ' 
clamat  brought  by  the  conusee  of  a  fine,  that  if  ke  claimetn  not  34  E-  3*  32- 
his  privilege,  but  attome  generally,  his  privilege  is  lost,  for  that  ^J?'^'  ^' . 
the  writ  supposeth  him  to  be  but  a  btre  tenant  for  life ;  and  by  f«  gj^?'  ^ 
his  general!  attomeneat,  according  to  llie  writ,  he  is  barred  for  |i  Rep.  79^ 
ever  to  claime  any  privilege  but  a  bare  estate  £oe  life.    But  if  1  Roll.  Abr.   ' 
upon  a  grant  of  the  reversion  by  deed,  tke  tenant  for  life  d«th  413-  9t§6. 

attome,  ^^  «74.  b.) 

*  ^c.  not  in  L.  and  M .  or  Roh.  toumement,  Z.  and  M.  arid  Rok. 

f  ceo  not  in  L,  and  M,  or  Roh,  ^  Sfc,  added  in  L.  and  M.  and  Roh. 

i  avoit  1  'attomement — fusoit  at-       §  ^c  added  in  L.  and  M.  and  Roh . 


t 


Of  Auomement    L-S.  C.  10. 

Kttanne,  be  loaeOi  do  privile^ :  for  there  can  be  no  caadi 

iMrre  by  Um;  ■Uomcment  in  pajii .-  and  to  jl  ia  of  an  attm 

in  law. '  Ab  it  the  le*M>r  diateiie  the  lewee  for  hfe,  md  aaket 

fcoffcincni  in  fe«r,  and  the  k-iste  re-enlcr  ;  tbi»  t«  an  U- 

tomement  in  law,  which  Eba.l  not  prejudice  him  c?'  o^  rS2flCj 

■oy  privilege :  lo  it  is  if  the  lettor  levie  a  Kne  of  the  (_  {),  J 

nvetswm,  and  the  cootuee  die  without  hein,  whereby 

the  Tc«er«ii>n  etcheateth,  in  ibk  one  the  U«  doth  supply  m 

fa  Bea.  M  i-)    ■"onaneut'  ""d  therefore  the  loaee  ihall  kae  m  pvirilege     Btf 

U  B-y  Of         -^  ^|j^  quidjitru  ciamat,  if  the  lewee  «hew  hit  estate  and  hi*  pri- 

/%ft  ijj.  b.)     vilege,  and  ii  ready,  caving  to  him  his  pririlegc,  Ac,  to  attorae, 

hereby  either  hi*  privilege  f  hall  bee  allowed  aiiid  entred  of  rKord, 

ni43E-^S*     or  he  shiJl  not  be  compelled  to  altorne  :  [£]and  if  the  pUinCifr 

jVllrp.  4^  ■-       be  willitn  agt-,  to  as  hee  cannot  acknowledge  lh«  pririlege,  the 

^BtfL  83.  b.)     tenant  thall  not  be  coiiipelled  to  attnme  untiU  his  full  a^,  wbes 

ME.3.ii.a.     he  may  acknowledge  it.     But  otherwiM;  it  is  (as  some  hold)  ift 

V«.  N  B.  io      y„,j  j„TU  elanial  be  brought  by  baron  and  teme,  the  privilt^ 

K^^rMfB^   shall  be  entred  into  the  rolle,  'notwiih* landing  thee  is   a  (eat 

56,  &  )irr  que     COvcTl.     And  in  m  per  yuiT  tervrtia  brought  by  the  con  usee  of  fl* 

•milk  16  iDrsmc ;  the  tenant  may  shew  that  hv  held  by  homage  auncMtrtll, 

37  H.  b.  az-        and  Mviiie  to  him  his  warrantii-  and  acquiltall,  be  is  r«adie  to 

aga-Oi^.         nttorne.    In  the  same  manntr,   if  the  tenant  hath  any    other  ao 

(TUepilb.)      «)uittall,  and  tlie  mesne  levie  a  fine  to  ope  for  life,  the  remainder 

to  another  in  fee,  the  tenant  for  life  bringelh  a  per  ymr  ^arihc, 

VkLStct.  5S7'    and  the  tenant  is  ready  to  attome,  saving  his  acqurtall,  and  iIk 

plaiotife  acbnowledgeth  it,  wid  thereupon  the  tenant    attoraci 

tenant  for  life  dielh ;  in  this  case,  albeit  regularly  the  attonte- 

ment  to  the  tenant  for  life  is  an  attumeineni  to  him   in  the  r»- 

mainder.  yet  in  thit  case  hee  in  the  remainder  shall  uut  distreiM. 

till  he  huth  acknowledged  the  acquitall,  which  loust  be  in  a^ 

^ua  cervitia,  brought  by  him  against  the  tenant. 

"  Alieneth  in 
the  next  precec 

•  "  Shall  not  have  reliffe,  ^c."     Of  this  sufficient  hath  bcene 

said  in  the  next  precedent  Section. 


10-  Sect.  583. 


Pf] 


jd  LSO,  if  there  be  lord,  mesne  and  tenant,  and  the  mesne  grant  bj/Jim 
the  senices  of  his  tenant  to  another  in  fee,  and  after  the  grantee  die 
without  heire,  now  the  services  of  the  mesnaltie  shall  come  and  escheate  to 
the  lord  paramount  tiy  way  of  escheat ;  'and  if  afterwards  the  services  of 
the  mesnaltie  bee  behind,  in  this  case  he  which  teas  lord  piirumont  may 
tlistreine  the  tenant,  notwithstanding  that  the  tenant  did  never  atlome: 
end  the  lause  is,  for  that  the  mesnaltie  nas  in  deed  in  the  grantee  by  force 
of'  the  -isaidjine,  and  the  lord  paiamont  may  avow  upon  the  grantee, 
becaune  ii.  detd  hee  was  his  tenant,  albeit  he  shall  not  be  compelled  to  thtt, 
Sfc.  But  if  the  grantor  in  this  case  had  died  aithoul  heire  in  the  life  of 
the  grantee,  then  he  should  bee  compelled  to  avow  upon  the  grantee;  and 

also 

*  and  not  In  L.  and  M.  or  Rob.  ■\  said  not  in  L.  and  M.  or  Roh. 


L.  3.  C.  iO.  Sect.  584.    Of  Attornement.    [32 1 .  a.  32 1 .  b. 

aho  in  as  much  the  lord  paramont  doth  not  claime  the  mesnaltie  by  force 
of  the  grant  made  by  fine  levied  by  the  mesne  J,  but  by  vertue  of  his 
seigniorie  paramont,  ||viz.  by  way  of  escheat,  he  shall  avow  upon  the 
tenant  for  the  services  which  the  mesne  had,  ifc.  albeit  that  the  tenant  did 
never  attoriie. 

XJERE  Littleton  putteth  the  case  where  one  that  cTaimeth 

under  a  conusee  by  fine  may  distraine  or  maintaine  any  45  ^-  3-  ^* 
action,  albeit  there  was  never  any  attornement  made  to  the  ^  jj*  ^-  7-    . 
conusee.  or  to  him  that  hath  his  estate.  ^J  W  ^'  ^. 

5  H.  7. 18.  per  curianii. 

And  here  is  a  diversitie  betweene  an  act  in  law  that  giveth  one  Lib.  6,  U>1 08. 
inheritance  in  lieu  of  another,  and  an  act  in  law  that  conveyeth  ^  Moyle 
the  estate  of  the  conusee  only.    Of  the  former  Littleton  here  put^  **™^  *  *^*^* 
teth  an  example  of  the  escheat  of  the  mesnaltie  which  drowneth 
the  seigniorie  paramont ;  and  therefore  reason  would  that  the  lord 
by  this  act  in  law  should  have  as  much  benefit  of  the  mesnaltie 
escheated,  as  he  had  of  the  seigniorie  that  is  drowned ;  and  the 
rather  for  that  the  law  casteth  it  upon  him,  and  hee 

[32171  ^^^^  ^^  remedy  to  compell  the  tenant  to  qc^  attorne. 
^    J  Another  reason  hereof  Littleton  here  yeeldeth,  because 
the  lord  commeth  to  the  mesnakie  by  a  seigniorie  para- 
mont, and  therefore  there  needeth  no  attornement.     [c]  As  if  W  Temps  E.  a. 
lessee  for  life  be  of  a  mannor  and  he  surrender  his  estate  to  the       „™A  *  g* 
lessor,  there  needeth  no  attornement  of  the  tenant's,  because  the  ^^pj^^* 
lessor  is  in  by  a  title  paramount.    But  if  the  conusee  dieth,  and 
the  law  casteth  his  seigniorie  upon  his  heire  by  descent,  he  shall  (Ant  104.  b. 
not  be  in  any  better  estate  than  his  ancestor  was,  because  he  299-  ^ 
claimeth  as  heire  meerely  by  the  conusee. 

So  it  is  (as  hath  beene  said)  if  the  conusee  of  a  fine  before  (6  Kq><  >  '3-) 
attornement  bargaineth  and  selleth  the  seigniorie  by  deed  in- 
dented and  inrolled,  the  bargainee  shall  not  distraine,  because  the 
bargainor,  from  whom  the  seigniorie  moveth,  bad  never  actuall  * 

possession. 

So  and  for  the  same  reason  if  a  reversion  be  granted  by  fine,  Sir  Moyie 
and  the  conusee  before  attornement  disseise  the  tenant  for  life  Finche**  case, 
and  make  a  feoffment  in  fee,  and  the  lessee  re-enter,  the  feoffee  ^*  *"P^ 
shall  not  distraine. 


Sect.  584. 

TN  the  same  manner  it  is,  where  the  reversion  of  a  tenant  for  life  i$ 
granted  by  fine  to  another  in  fee,  and  the  grantee  a/ierwards  dieth 
without  heire,  now  the  lord  hath  the  reversion  by  way  of  escheat  \  and  if 
after  t/ie  tenant  maketh  wast,  the  lord  shall  have  a  writ  of  waste  agahut 
him,  notwithstanding  that  he  never  attorned,  caus&  qu&  supra.  Bui 
where  a  man  claimeth  by  force  of  the  grant  made  by  the  fine,  •(•  scil.  M» 
heire,  or  as  assignee,  S^c.  there  hee  shM  not  distraine  \>nor  avome,  nor 
have  an  action  of  waste,  S^c.  without  attornement. 

HERE 

t  Sfc.  added  in  L.  and  M.  and  Roh.        4-  ^^  avcfwe,  not  in  L.  and  M*  oe 
I   viz.  not  in  L.  and  M.  or  Roh.  Roh.  nor  in  MSS. 

i  Sfc.  added  in  L.  o&d  M#  and  Roh. 

MM4 
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(Abcmh-K)      TJ ere  Littktm  expresBctfa  two  diireniUes.    First,  bet#eeiie 

an  act  in  law,  and  the  grant  of  the  party.  Thk  caie  is  pat 
[4]^£.  8.*.  of  an  [d]  c^heat,  which  is  a  meere  act  in  law,  but  so  it  is  when 
91  Rd.  7.         it  is  partly  b j  act  in  law,  and  partly  by  the  act  of  the  par^ ;  as 

5  R  7. 18.  per  If  f^Q  conusee  of  a  statute  merchant  extendeth  a  seisnioiie  or 
i!i^!!!iL  avowrie  ^^^  ^^  *^"^  distraine  without  any  attornement.  If  a  inah 
^^  make  a  lease  for  life  or  yeares,  and  aner  lerie  a  fine  to  >!•  to  the 
(4Rq>.  64.  use  of  B.  and  his  heires,  B.  shall  distraine  and  have  an  action  df 
iIUilLAbr.sgs.  waste,  albeit  the  conusee  nerer  had  any  attomeinent,  because 
Ub!^6%jra  ^^  rerersion  is  vested  in  him  by  force  of  the  statute,  and  htfh 
in  Sir  Movie       ^^  remedy  to  compell  the  lessee  to  attome. 

fiocfae'f  case.    (Mo.  9a.  68.)    37  H.  8.  cap.  10. 

(Ant  aoQ.  And  so  it  is  of  a  bargaine  and  sale  by  deed  indented  and  m^ 

s  ^  193.  rolled,  but  this  is  by  force  of  a  statute  since  LMeton  wrote. 

6  Rep!  08  Jh  Secondly,  where  he  that  commeth  in  br  act  in  law  is  in  t^pni 
10  Rep.  45.)  iks  the  heire  of  the  conusee,  who  settetn  in  his  ancestor's  seirt^ 

tanMom  pars  aniecessoris  de  sanguine ;  and  the  lord  by  eadiea^ 
which  is  ah  estranger,  and  commeth  in  meerely  in  the /nosf. 


(F.  N.  B.  lai.  a.)  ScCt-  585. 

jdLSO^  in  ancient  horotighs  and  ckies,  tthere  lands  and 

(py-  tenements  within  the  same  boroughes  and  cities  are  FSiST 
devisable  by  testaM^nt  by  cuAortie  and  use,  l^c.  if  in  such  borough  |_  a.  J 
or  citie  a  man  be  seised  of  a  rent  service,  or  of  a  rent  charge 
(si  en  tiel  ^  borough  au  citie  home  soit  seisie  de  rent  service  ou  de 
rent  charge),  and  deviseth  such  rent  or  service  to  another  by  his  testament 
and  dieth ;  f  n  this  case,  he  to  whom  such  devise  is  made,  may  distrtint 
the  tenant  for  the  rent  or  service  arere,  although  the  tenant  did  never 
attome. 

34H. B. 6.  Tt  ERE  doth  Littleton  put  a  case  where  a  man  may  have  s 

loH  6  Q4.  seijgttiory,  rent,  reversion,  or  rcnmfnfd^r  meeriely  by  dfie act 

ai  H.  6. 38.  ^^  ^^^  party,  and  may  distraine,  and  have  any  action  witth>ut  any 
F.  N.  B.  131.  n.  attornement,  and  that  is  by  devise  of  lands  devisable  by  customs 

when  Littleton  wrote,  by  the  last  will  and  testament  of  the 

pwner. 


gg^:^:?  Sect.  580. 

(iRep.  lao.    alUp.  19.    ellcp.  i(J.8i.)    (8  Rep.  94.)    (10  Rep.  46. 87.)    (4 Rep.  66.) 

y  N  the  same  manner  is  it,  where  a  man  letteth  such  tenements  devisahU 
to  another  for  life^  or  for  yiares,  and  deviseth  tlie  reversion  by  to 
testament  to  another  in  fee,  or  in  foe  taile,  and  dyeth,  and  after  the  tenant 
commits  waste,  he  to  whom  tlie  devise  was  made  shall  have  a  writ  of  waste, 
although  the  tenant  doth  never  attome.     And  the  reason  is,  for  that  the 

will 

§  tMA  added  in  L.itmiM.miMJtdn 


L.3.  C.  10.  Sect.587.  Of  Attornemeiit.      [322. a*  322. be 

9tiU  of  the  deviior  made  by  his  testament  shall  bee  performed  according  la 
the  intent  of  the  devisor ;  and  if  the  effect  of  this  should  lye  upon  the 
attomement  of  the  tenant,  f  then  perchance  the  tenant  would  never  aitormf 
and  then  the  will  of  the  devisor  should  never  hee  performed,  j;  8fc.  and  for 
this  the  devisee  shall  distrainer  l^c.  or  he  shall  have  an  action  of  waste,  Sfc. 
Without  attomement 4  For  if  a  man  deviseth  such  tenements  to  mwtilitr 
by  his  testament^  habeodimi  sibi  in  perpetuum,  and  dieth,  and 

[3227]  ^"^  0^  devisee  enter,  hee  hath  a  fee  simple,  caus^  qnk  supra  ;^ 
5,  Jif  o  deed  of  feoffment  had  beeHe  mane  to  him  by  the  deoisor  of 
the  same  tenements,  habendum  sibi  in  perpetuuoiy  and  livery  of 
ieisin  wire  made  upon  this,  hee  should  have  an  estate  but  for  terme  of  hss 
life  {*  uncore  4*  si  fait  de  feoffment  ust  este  j;];  fait  a  luy  per  le  devisor 
en  sa  vie  de  mesmes  les  tenements,  habendum  sibi  in  perpetuum,  et  livery 
de  seisin  sur  ceo  fuit  fait^  il  n^averoit  estate  forsque  pur  terme  de  sa  vie). 

"bOTH  this  aad  the  precedent  case  stand  ttp<m  one  and  fhe 
same  reason,  which  Littleton  here  jeddelh,  vis.  because  that 
the  will  of  the  devisor  expressed  by  His  testament  shall  be  per« 
formed  according  to  the  mtent  of  the  devisor;  and  it  shall  not 
lie  in  the  power  of  the  tenant  or  lessee  to  frustrate  the  will  of  the 
devisor  by  denying  his  attomement.    Here  Littieton  mentioneth  (1  BoU.  Abr. 
a  maxime  of  ths  common  law,  vis.  QiM  tdtima  voluntas  testatoris  ^f^n^   a, 
est  perimplenda  secundum  veram  intentionem  suam :  and,  Reipub*  Bracton  U  1 
lica  interest  suprema  hominum  testamenta  rata  habcri.  {.\\,6it  60.' 

FleuUb.t,caft. 
•  "  Testament,"  Testamentum,  f.  e.  iestaiio  mentis,  which  is  made   *$*  .^"•"r^ 
nuUo  prasentis  metu  pericvU,  sed  sold  eesitatione  moriaiitttfis,  jS'-oJ'VT 
OmneUstamentum  fmrucmt^mmatum.        ^  t^hf 

<<  Jbr  if  a  man  deviseth  such  tenements  to  another,  Sfc"    Here  n  R  3^  idl  .. 
Littleton  putteth  a  case  where  the  intent  of  die  testator  shall  be  S4H.  6.7.  , 
taken,  viz.  where  a  man  by  devise  shall  have  a  fee  simple  without  '^  ^*  J:  '^* 
these  words  (heires);  and  here  Littleton  putteth  the  diversitie   *9«-  •4»     . 
betweene  a  will  and  a  feoffinent. 

Now  by  the  statutes  of  33  and  34  H.  8.  (as  hath  beene  said  in  Vide  Sect  1^. 
At  chapter  of  Burgage)  lands,  tenementa,  and  hereditaments  are 
ne,  as  by  the  said  acts  doe  appeare^ 


Sect.  567. 

ALSO,  if  a  man  bee  seised  of  a  mmrnor  which  is  pafceli  in  demesme  4mi 
par  cell  in  service,  and  is  thereof  disseised,  but  the  tenants  wkieh  hM 
of  the  mannor  doe  never  attorne  to  the  disseisor  (Item,  si  home  seisie  d'un 
mannorquel  est  parcel  en  demesne  et  parcel  en  service,  et  ent  soit  dis- 
seisie,  mes  les  tenants  que  teignont  del  mannor  ne  unoue  actonrnant 
§  a  le  disseisor);  in  this  case,  albeit  the  disseisor  dieth  seisea,  0nd  hit  hme 
ts  in  by  diseent,  tfc.  yet  may  the  disseisee  distreine  for  the  rent  behMe, 
and  have  the  services,  S^c.     But  if  the  tenants  come  to  the  disseisor  ttkd 

t  Sfc.  added  in  L.  and  M.  and  Roh.         4-  <b1 — ^^f  ^'  ^^  ^'  ^^  ^^^' 

I  S^c,  not  in  L.  and  M.  or  Roh.  tt   ^^  ^^^ — ^^»  ^*  ^^  ^* 

*  et  added  in  L.  and  M.  and  Roh.  i  a  le— de  le,  L*  andM,  and  Roh. 
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UKUy  We  become  your  tenants,  tfc.  or  to  make  to  him  some  other  attornement, 
Sfc.  and  after  the  disseisor  dieth  seised,  then  the  disseisee  cannot  distraint 
for  the  rent,  Sfc.  for  that  all  the  mannor  descendeth  to  the  heire  of  the 
disseisor,  Sfc. 

(6Rq>.6^.0      T  ITTLETON  having  spoken  of  estates  gained  by  lawful 

conveyances,  doth  now  speake  of  estates  gained  by  wrong ; 

and  here  putteth  a  case  of  a  disseisin  of  a  mannor,  wkere  it 

appeareth,  that  the  disseisor  cannot  disseise  the  lord  of 

the  rents  or  services  without  (^y  the  attornement  of  the  ^3237] 

tanants  to  the  disseisor ;  for  seeing  an  attornement  ^  [_  •    *l 

requisite  to  a  feoffment  and  other  lawfull  conveyances, 

h  fortiori,  a  disseisor  or  other  wrong  doer  shall  not  gaine  them 

without  attornement.    The  like  law  is  of  an  abator  and  an 

6H.  7. 14.         intruder.     But  albeit  the  disseisor  hath  once  gotten  the  attome- 

11  H.  7.  a8.       ment  of  the  tenants  and  pajrment  of  their  rents,  yet  may  they 

1 1 H.  4. 14.  a.  b.  refuse  aflerwards  for  avoiding  of  their  double  charge.     And  here 

iSr*  fto^^^  '  *^®  attornement  of  the  tenant  of  a  mannor  to  a  £ssei«or  of  the 

^'^    '^  demeancs  shall  dispossesse  the  lord  of  the  rents  and  services 

(1  Roll.  Abr.      parcell  of  the  mannor,  because  both  demeanes,  rents  and  ser- 

063.)  vices  make  but  one  entire  mannor,  and  the  demeanes  are  the 

principall :  but  otherwise  it  is  of  rents  and  services  in  gnMse,  as 
m  this  next  Section  our  author  teacheth  us« 


(Cro.  c«r.  303.  Sect  588 

1R0U.Abr.658.)  iJt^^U  *^00. 

F.  N.  B.  179.  k.    (Ant.  180.  b.    a  Siderl  75-) 

• 

JiUT  if  one  holdeth  of  mee  by  rent  serviee,  which  is  a  service  in  grosse, 
*  and  not  by  reason  of  my  mannor,  and  another  that  hath  no  right, 
claimeth  the  rent,  and  receives  and  taketh  the  same  rent  of  my  tenant  by 
coertion  of  distresse,  or  by  other  forme  (et  un  auter  que  nut  droit  ad, 
'Y  claima  le  rent,  %  et  receive  et  prent  mesme  le  rent  de  mon  tenant  per 
cohersion  de  distres,  ou  per  auter  forme),  and  disseiseth  mee  by  such 
taking  of  the  rent ;  albeit  such  disseisor  dieth  so  seised  in  taking  of  the 
rent,  yet  after  his  death  I  may  well  distreine  the  tenant  for  the,  rent  which 
was  behinde  before  the  decease  of  the  disseisor  (devant  le  ||  decease  del 
disseisor),  ana  also  after  his  decease.  And  the  cause  is,  for  that  such 
disseisor  is  not  my  disseisor  but  at  my  election  and  will.  For  albeit  he 
taketh  the  rent  of  my  tenant,  S^cyet  I  may  at  all  times  distreine  my  tenant 
for  the  rent  behinde,  %  so  as  it  is  to  mee  but  asif  1  will  suffer  the  tenant  to 
bee  so  long  time  behinde  in  payment  of  the  same  rent  unto  me  (per  tant 
de  temps  arere  4*  pur  paier  a  moy  meme  le  rent),  tsc. 

Sect 

^  and  not  bv  reason  of  my  mannor,  ||  decease— -distress,   L.    and  M. 

not  in  L.  and  M.  or  Ron.  and  Roh. 

f  claima — claimant  mesme,  L*  and  i  Sfc.  added  in  L.   and  M.   and 

M,  and  Roh.  Ron. 

:t  et  receive— a  receiver,  L.  and  4-  pur— de,  L,  and  M.  and  Roh. 
M.  and  Roh. 
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Sect,  589.  (3  Rep.  77> 

Ji^O  li  ikt  payment  of  my  tenant  to  another  to  whom  hee  ought  not  to 

pay^  is  no  disseiiin  to  me,  nor  shall  oust  me  of  my  rent  without  my 

will  and  election  (Car  le  payment  de  inon  tenant  a  un  auter  a  que  il  ne 

doit  pas  payer,  n'est  pas  disseisin  a  moy,  ne  ousta  moy  pas  de  moi  fent 

sans  ma  volunt  %  et  ma  election),  S^c.   For  although  I  may  have 

t323T|  ^^  assise  against  such  pernor,  yet  this  is  at  my  cdr  election,  whether 
l^^  J  Itvill  take  him  as  my  disseisor,  or  no.  So  such  discents  of  rents 
in  grosse  shall  not  oust  the  lord  of  his  distresse,  but  at  any  time 
he  may  well  distreynefor  the  rent  behinde,  Sfc.  And  in  this  case  y*  after 
the  distresse  of  him  which  so  wrongfully  tooke  the  rent,  I  grant  by  my  dud 
the  service  to  another,  and  the  tenaunt  attome,  this  is  eooa  enough,  and  the 
services  by  such  grant  and  attornement  are  presently  in  the  grantee,  Sfc. 
But  otherwise  it  is  where  the  rent  is  parcel!  of  a  mannor,  and  the  disseisor 
dieth  seised  of  the  whole  mannor,  as  in  the  case  next  before  is  sayd,  Sfc» 


TJERE  Zri^/«ton  putteth  a  diversitie  betweene  a  rent  service  (t  Rep.  37. 
parcel  of  a  mannor,  whereof  he  had  spoken  before,  and  a  9  R«p-  51  • 
rent  service  in  grosse.    For  a  man  cannot  be  disseised  of  a  rent  ^^  3^^^) 
service  in  erosse,  rent  charge,  or  rent  secke,  by  attornement  or 
payment  of  the  rent  to  a  stranger,  but  at  his  election  ;  for  the 
iHile  of  law  is.    Nemo  redditum  alterius  invito  domino  percipere 
aut  possidere  potest;  and  our  author  hath  before  [*]  taught  us  [*]  Vid.  Sect, 
what  be  disseisins  of  rents  services,  rents  charges,  and  rents  seeks,  ^Z7»  338,  S39, 
and  payment  to  a  stranger  is  none  of  them,  but  at  the  lord's  !^*  -, 
election,  as  our  author  here  saith.  ^^^'  ^^'  ^^J 

**  Pernor,**  t .  e.  the  taker  of  my  rent.    But  if  the  disseisee  S4  £•  3. 4. 
bring  an  assise  against  such  a  pernor,  then  he  doth  admit  him-  1  £•  5*  5- 
>elfe  out  of  poisession.  ^  2^:^^' 

lowing  in  the 

''  Discents.*'    A  discent  of  a  rent  in  grosse  bindeth  not  the  next  paragraph, 
riffht  owner  but  that  he  may  distreyne,  albeit  he  admitted  him-  5  £•  4*  i-, 
sdfe  out  of  possession,  and  determined  his  election,  as  by  bringing  J^^  3*  tit 
of  an  assise,  &c.  ^  ^    ^ 

If  the  tenant  of  the  land  pay  the  rent  to  a  stranger  which  hath  15  ji„,  p.  15. 
no  right  thereunto,  and  the  right  owner  release  to  him,  this  lOE-s. 
release  is  good,  because  he  thereby  admitted  himselie  to  be  out  ReleaaosG- 
of  possession.    But  if  the  tenant  had  given  him  any  thing  in  name  p^^n^'  ..^  v 
of  attornement,  and  the  right  owner  had  released  to  him,  this  15  £^4.' a. 
release  had  beene  void,  beoiuse  an  attornement  only  can  be  no  FletlL4.GA.1s. 
disseisin  of  the  rent. 

^'  I  grant  by  my  deed,  SfC    This  also  proveth,  that  the  right  (AntStectS4i-) 
owner  is  not  out  of  possession,  and  that  this  grant  over  is  a 
demonstration  of  his  election  that  hee  is  in  possession. 

Sect. 

^  et— ou  saoSy  L.  and  M.  and  Reik^ 


Sect.  590. 


jfLSO,  if  I  be  seised  of  a  matinor, parcel/  in  demane  andparreilm 
service,  and  1  give  rerlatne  arrtr*  of  the  land,  pmcell  of  the 
tianant  of  (Ac  snme  mamiOr,  to  ieJ-  another  in  laile,  ytelding  to  ^324^ 
met  nnd  la  my  htiret  a  eertaine  rent,  ^r.  if  in  this  case  I  be  tii$-  L  ».  J 
leiKii  of  tht  monnor,  and  all  the  tenmints  allortte  and  pay  their 
rents  to  the  (Jimcmot,  and  alio  the  tayd  tenant  in  laile  pay  the  reiti  by  mt 
raervrd,  to  t/ir  diatinor,  and  after  the  disseisor  ditih  seised,  *  ftre.  and  te 
keire  alter,  and  is  in  by  diaeent,  yet  in  this  case  I  may  wet  Sstreyne  the 
tenant  in  taile,  ami  his  lteires,for  the  rent  f>y  me  retervrd  upon  the  gifi, 
scilicet,  at  veil  for  the  rent  being  behinde.  before  llie  disrtiu  to  the  htirt 
of  the  disseisor,  as  aim  far  the  rent  vfnih  happelh  to  be  behind  after  the 
tame  disrent,  notwithstanding  such  dying  seised  of  the  diistiaor,  Sfc.  And 
the  reaton  is,  for  Ittat  irhen  a  man  giveth  land*  t  i»  taile,  saving  the  rtver- 
sian  to  himselfe,  and  hee  upon  the  sayd  gift  rettrreth  to  him.%etjc  a  rent  or 
other  services,  all  the  rent  and  tervicei  are  incident  to  the  revtrxion  ;  mid 
o(6cti  a  man  hath  a  reversion  he  cannot  he  ousted  of  his  reversiori  by  the 
act  ofn  stranger,  unless  that  the  tetiaunt  be  ousted  of  his  eatale  and  poan- 
mn,  Ifc.  For  as  long  an  tht  tenant  m  taile  and  his  hcirts  continue  their 
posteasion  by  force  oj  my  gift,  to  long  is  tht  reversion  in  me  and  in  njr 
ntires  (car  si  longeincm^  que  Ic  b^nunt  cii  le  uilc  tt  ses  lieires  uoa- 
tiouuDl  Igur  po-itesiiioD  per  force  de  Dion  donv,  cy  longement  est  le 
reversion  en  moy  et  en  me*  heires  ):  and  m  as  mticA  at  the  rent  and  ser- 
vices reserved  upon  such  gift  be  incident  aud  depending  sipoii  the  reve: 
KhiisQi'ver  hath  the  reversion,  shall  haw  (/it'  sainc  rciil  and  scriict'i,  ^f. 


oS-Sect.  591. 


L'l'] 


TN  the  same  manner  is  it,  where  I  lei  parcell  of  the  demesnes  of  tkt 
mannoT  to  another  for  ierme  of  life,  or  for  terme  ofyeares,  rendnng  to 
mee  a  eertaine  rent,  Sfc.  albeit  I  be  disseised  of  the  mamtor,  ^c.  a/id  tie 
disseisor  die  seised,  ^  S^c.  and  his  heire  bee  in  by  discent  (et  soa  beiie 
^  esteant  eins  per  discent),  yet  I  may  dittreineftr  the  rent  arere  ut  supra, 
notwitJatanding  «ucA  discent ;  for  when  a  man  hath  made  such  a  gift  in 
taile,  or  tuck  a  lease  for  life,  or  for  yearei,  of  parceil  of  the  demesnes  <f  a 
mannor,  ifc.  saving  the  reversion  to  suck  donor  or  lessor,  &c.  and  after  he 
is  disseised  of  the  mannor,  ^c.  suck  reversion  after  such  disseisin  is  severed 
from  the  mannor  in  deed,  though  it  be  not  severed  in  right  %■     And  so 

theu 

"  Sfc.  not  io  L.  and  M.  or  Roh.  +  ^c.  not  in  L.  and  M- 

t  to  another,  added  in  L.  and  M.  V  esteant  nol   in    L.   and   M.  or 

and  Roll.  Sm. 

4  en  ceo  cas  added  in  L.  and  M.  X  4^".  added  in  L.  and  M.  and  Roh. 

and  Roh. 
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thoii  mayst  see  (my  sonne)  a  diversitie,  where  there  is  a  marmor  parcell  in 
demesne  and  parcell  in  services,  which  services  are  parcell  of  the  same 
mannor  not  inciderU  to  any  reversion^  i^c.  and  where  they  are  incident  to 
the  reversion^  S^c. 

TJ  ERE  Littleton  putteth  a  diYeraide  betweene  rente  and  ser-  (Cro.Car.^g, 

vices  parcell  of  a  mannor  (whereof  he  had  spoken  before]    1  I^U-  Abr. 
and  rents  and  services  incident  to  a  reversion  parcell  of  a  manner.     ^^^'^  ^ 

And  the  reason  of  this  diversitie  is,  for  that  at  kme  at  the  ^^\il'i< 

for  life,  or  lessae  for  yeares,  are  in  postcaoion^ 


donee  in  taile,  lessee  for  life,  or  lessee  for  yearas,  are  in  possession, 
tlMj  preserve  the  reversion  in  the  donor  or  lessor ;  and  so  long 
as  the  revereion  contuMie  in  die  donor  or  lessor,  so  long  do  the 
lents  and  services  which  are  incident  to  the  reversion  hAoug  to 
the  dofior  or  lessor.  Neither  can  the  donor  or  lessor  be  pnt  out 
of  his  reversion,  unlesse  the  donee  or  lessee  be  pnt  ont  of  their 
possession ;  and  if  the  donee  or  lessee  be  pnt  ont  of  their  posset- 
iton,  then  coosequendy  is  the  donor  or  lessor  put  out  of  their 
reversion.  But  if  die  donee  or  lessee  make  a  regresse,  and 
regaine  their  estate  and  possession,  tbeneby  doe  they  ipsojhcto 
revest  the  reversien  in  the  donor  or  lesser. 

And  here  is  to  be  observed,  that  when  a  nsan  is  seised  of  a 
manner,  and  naketh  a  gift  in  taile,  or  lease  far  life,  drc.  of  par- 
ol^ of  die  demesne  of  dlw  mannor,  [«]  the  reversion  is  part  of  [«]  i8Ast.p.4. 
the  mannor,  and  by  the  grant  of  the  manner  the  feversion  shall  80  H.  4.  ^ 

Ktfe  with  the  attomement  at  the  donee  or  iessee.    But  if  the  ^  Com.  F«l- 
d  make  a  mh  in  taile,  or  a  iease  for  life  of  the  whole  mannor,  ^^^^  ^' 
excepting  BUdte^Acrt,  paveell  of  the  demesnes  of  the  mannor,  fo).  n,  19.05. 
end  after  he  granteth  away  his  mannor ;  Blmcke^Acrt  shall  not  19  £.  2.  Bsidb 

passe;  because  durii^  the  estate  taile,  or  lease  for  ^4ft*    4£*^ 
r325l  C^."f«'.^»  "  "f^wad  €cm  the jMimor.     And  «,  note  ^'^ 
[^  ^  J  a  diversitie,  that  a  reversion  ef  put  mwf  be  parceM  of  \^  Reo^so.  b.) 

a  mannor  in  possession,  but  a  part  in  possession  cannot 
be  parcell  of  the  reversion  of  a  mannor  expectant  upon  any 
estate  of  frediold.  But  if  a  man  make  a  lease  for  yeares  of  a 
mannor,  excepting  Blacke  Acre,  and  afler  granteth  away  the 
tnannor,  Blacke  Acre  shall  passe,  because  die  freehold  being 
entire,  it  remaineth  parcell  of  the  mannor,  and  one  pradpe  of  the 
whole  mannor  shall  serve.  But  otherwise  it  is  in  case  of  the  gift 
in  taile  or  lease  for  life  excepting  anv  part,  there  must  be  severall 
write  of  pracipe,  because  the  freehold  is  severall. 
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jniSCONTlNUJNCE  is  an  ancient  word  in  the  law,  and  hath 
divers  sigm/icationi,  8fc.  But  as  to  one  iutetU  it  hath  this  aignsficU' 
tion,  viz.  where  a  man  hath  aliened  to  another  certaine  lands  or  tenements 
and  diethy  and  another  hath  right  to  have  the  same  lands  or  tenements,  but 
hee  may  not  enter  into  them  because  cfsudi  an  alienation,  tfc* 

''DISCONTINUANCE^ 
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Vide  Sect  687.    *'  T)ISCONTINUANCE"  is  a  word  compounded  of  ife 

"^  and  continuOf  for  continuare  is  to  continue  without  inter- 
mission. Now  by  addition  of  de  {euphonia  gratia  dis)  to  it  which 
is  a  privatirey  it  signifieth  an  intermission.  Ducontinuare  nihU 
aUud  significat  qu^m  intermittere^  desuescere^  interrumpere.    And 

[a]  8  H.4. 8.  b.    88  our  autnor  saith,  [a]  it  is  a  very  ancient  word  in  law  ( 1 1. 

1 1 H.  4. 85.  b.  A  discontmoaaoe 


( 1 )  I.  As  to  discontinuances  in  general: — ^In  note  i,  p.  339.  a.  it  was  observed, 
ihat  m  the  case  of  a  disseisin,  while  the  possession  remains  in  the  disseisor,  it  is 
a  mere  naked  possession,  unsupported  by  any  right ;  and  that  the  disseisee  mflfjf 
restore  his  possession,  and  put  a  total  end  to  the  possession  of  the  disseisor,  by 
an  entry  on  the  land,  without  any  previous  action ;  but  that,  if  the  dissdsor 
dies,  the  heir  oomes  to  the  possession  of  the  estate  by  a  lawful  title.  It  was  the 
same,  by  the  old  law,  if  the  disseisor  aliened ;  the  alienee  came  in  by  a  lawfid 
title,  by  reason  of  this  lawful  title,  the  heir,  in^e  first  instance,  and  die 
alienee  in  the  second,  acquires  a  presumptive  right  ofpossesuom^  which  is  so  ftr 

good  even  against  the  person  disseised,  that  he  loses  by  it  his  right  to  recover 
le  possession  by  entry,  and  can  only  recover  it  by  an  action  at  law.  When  the 
right  of  entry  is  thus  lost,  and  the  par^  can  only  recover  by  action,  the  pos- 
session is  said  to  be  discontinued.  This  is  the  general  import  of  the  word 
discontinuance ;  but,  in  its  usual  acceptation,  it  signifies  the  effect  of  aliens* 
tions  made  by  husbands  seised  ^ur^  uxoris ;  by  ecclesiastics  seised  jure  ecdedtf; 
or  by  tenants  in  taile ;  those  being  the  three  instances  adduced  by  Litdeton  of 
a  discontinuance.  But  other  cases,  where  the  party  having  the  right  could  not 
restore  his  possession  by  entry,  and  was  therefore  left  to  his  remedy  by  actioo 
were  also,  in  Littleton's  time,  termed  discontinuances.  Thus,  before  ths 
statute  of  the  11  H.  7.  c.  ao,  the  alienations  of  a  woman  seised  of  an  estate  ia 
dower,  or  of  an  estate  of  the  gifl  of  her  husband,  or  of  any  of  his  ancestors, 
were  said  to  be  a  discontinuance ;  and  before  the  statutes  of  32  H.  8.  c.  31,  and 
14  £1.  c.  8,  recoveries  suffered  by  tenants  for  life,  or  tenants  by  the  courtesy, 
or  tenants  in  tail  afler  possibility  of  issue  extinct,  or  even  by  the  feoflfee  of 
tenant  for  years,  worked  a  discontinuance.  See  sir  William  Pelham's  case, 
1  Rep.  14.  It  is  to  be  observed,  that  there  is  a  material  di&rance  between  the 
situation  or  title  of  the  alienee  of  any  person  whose  alienation  makes  a  discon- 
tinuance, and  the  situation  or  title  of  the  heir  or  alienee  of  a  disseisor ;  for 
the  heir  and  alienee  of  a  disseisor  immediately  claim  under  a  person  coming 
in  by  a  wrongful  title,  and  their  estates,  though  not  defeasible  by  entry,  are 
immediately  defeasible  by  action.  But  the  alienee  of  every  person,  whose 
alienation  is  said  to  be  a  discontinuance,  claims  by  a  person  havine  a  lawful 
estate,  and  the  estate  of  the  alienee  is  unimpeacnable  during  the  life  of  the 
discontinuor.  It  should  also  be  observed,  that  a  discontinuance  extends  to 
those  cases  only,  where  a  person  is  dispossessed  of  an  estate  of  freehold ;  and, 
where,  though  he  has  lost  his  right  of  entry,  he  can  still  recover  the  possession 
by  action.  At  the  common  law,  if  there  was  a  term  for  years,  and  tne  tenadi 
of  the  freehold  suffered  a  common  recovery  by  covin,  it  was  a  good  bar  to  the 
termor ;  for,  not  having  the  freehold,  he  coula  not  falsify  the  recovery,  so  that 
all  his  term  and  interest  in  the  land  was  lost,  and  his  only  remedy  was  an 
action  of  covenant  against  the  lessor.  His  possession,  therefore,  or  rather  his 
interest,  was  absolutely  lost,  not  merely  interrupted.  Even  afler  the  statutes 
of  Gloucester,  and  the  21  H.  8.  c.  15,  which  preserved  the  interest  of  die 
termor  for  years,  against  a  common  recovery,  as  the  possession  of  the  termor 
for  years  is  considered  in  the  law  as  the  possession  of  him  who  has  Uie  next 
ostate  of  freehold,  the  recovery  is  never  said  to  discontinue  the  estate  of  the 
termor  for  years ;  the  expression  discontkiuance  being  applied  solely  to  thqse 
cases  irfiere  ihefreeh^  is  divested.    The  peculiar  import  of  the  word  discon- 

*'.  tinuaoct 


r 
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A  discontinuknce  of  estates  in  lands  or  tenements  is  properly 
(in  legall  understanding)  an  alienation  made  or  suffered  by  tenant  (loKep.  97.) 
in  taile,  or  by  any  that  is  seised  in  outer  droUy  whereby  tiie  issue 
in  taile,   or  the  heire  or  successor,  or  those  in  reversion  or 
remainder,  are  driven  to  their  action,  and  cannot  enter. 

All  which  is  implied  by  the  description  of  our  author,  and  by 
the  (S^c)  in  the  end  of  this  Section. 

I  have  added  (properly)  by  good  warrant  of  our  author  him- 
selfe,  for  Sectione  470,  he  useth  discontinuance  for  a  devesting  or 
displacing  of  a  reversion,  though  the  entrie  be  not  taken  away. 

This  discontinuance  consisteth  in  doing  or  suffering  an  act  to  (1  Roll.  Abr« 
be  done,   as  hereafter  shall  appeare.     And  where  our  author   130. 4^5-) 
saith,  that  it  hath  divers  signmcations,  there  is  also  a  discon- 
tinuance of  processe  consisting  in  not  doing,  where  the  processe 
is  not  continued,  concerning  which  there  is  an  excellent  statute 
made  in  furtherance  of  justice  in  [b]  1  E.  6,  and  is  well  expounded  r^]  vide  tlie 
in  my  Reports,  and  therefore  need  not  here  to  be  insertea.  Statutes  oft  £. 

There  is  another  erroneous  proceeding,  and  that  consisteth  in  ^-  <*•  7»  *» 
misdoing ;  as  when  one  processe  is  awarded  instead  of  another,  3J  ~*^  f^  *» 
or  when  a  day  is  ^iven  which  is  not  legall,  this  is  called  a  mis-  ^c.  le  cw^*ie  * 
continuance,  and  if  the  tenant  or  defendant  make  default,  it  is  ditcontiniiaiictt 
error ;  but  if  he  appeare,   then  the  miscontinuance  is  salved,  ^  procea. 
otherwise  it  is  of  a  discontinuance.     But  let  us  returne  to  the  (*^*^-  '73« 
discontinuance  of  estates  in  lands,  yfhtreof  Littleton  doth  treat  in  ^v^'^J'l 
this  Chapter.  46  E.  3. 30. 

37H.6.95,q6.   9£.  4. 18.    la  S, 

"  Significations"    Here  (as  in  many  other  places)  it  appeareth  Vide  Sect.  74. 
how  necessary  it  is  to  know  the  signification  of  words.  i74<  i94-44i* 

And  in  this  Chapter  it  appeareth,  that  when  Littleton  wrot6,  ^^^' 
the  estate  in  lands  and  tenements  might  have  beene  discontinued 
five  manner  of  waycs,  viz,  by  feoffment,  by  fine,  by  release  with 

warrantie, 


tinuance,  where  applied  to  the  cases  mentioned  by  Littleton,  is  shortly,  but 
forcibly  expressed  by  mons.  Houard,  who  explains  the  word  discontinuance, 
*^  Interruption  du  droit,  quon  a  sur  un  Jbndsy  pfir  la  vente  quun  autre  chargS 
de  conserver  ce  droit,  en  ajaite"  See  Anciennes  Loix  des  Frangois^  3  vol.  435. 
Our  doctrine  of  discontinuance  bears  some  analogy  to  the  doctrine  of  inter- 
ruption in  the  civil  law. — There,  interruption,  when  applied  to  the  real 
property,  signifies  the  ousting  of  a  person  from  the  possession  of  his  land. 
From  that  time,  he  ceases  to  be  the  possessor  of  it ;  and  if  he  does  not  reneir 
his  possession,  but  permits  the  dispossessor  to  retain  it,  he  absolutely  loses  his 
right  to  it,  and  the  disseisor  is  said  to  acquire  it  by  prescription.  It  is 
observable,  that  by  the  laws  of  the  Twelve  Titles,  possession  during  two  years 
formed  a  prescription  for  land ;  one  year,  for  personal  estate.  Dia  Sic.  no* 
In  G  Rep.  fol.  8.  b.  9.  a.  Lord  Coke  observes,  that  the  reason  why  the  law  will 
not  permit  a  person  who  is  in  by  judgment  of  law,  to  have  his  possession  dis- 
turbed by  the  disseisee,  is,  ^*  to  take  away  the  multiplicity  and  infinitenesrof 
<<  suiu,  trials,  recoveries,  and  judgments  in  one  and  the  same  case;  and  tiisie- 
^<  fore  in  the  judgment  and  polioy  of  die  law,  it  was  thought  more  profitable 
^'  to  the  commonwealth,  and  more  for  the  honour  of  the  Taw,  to  leave  some 
*^  without  remedy,  and  to  put  others  to  their  writ  of  right,  without  any 
^  respect  of  coverture,  &c.  tnan  that  there  should  not  be  any  end  of  actions 
*^  and  suits."  In  a  preceding  note,  the  writer  has  already  referred  to  the  ex- 
cellent argument  of  the  master  of  the  rolls,  in  Beckford  y.  Wade,  17  Nes.  87. 
—[Note  S78.] 
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warrantie,  confinnation  with  varranliey  and  by  sufltering 

of  a  recovery  in  a  cc^  pradpe  ouid  reddai.    And  this  r325]l 

wa«  to  the  prejudice  of  five  kinds  of  penons*  •cix.  ^'^  |_  b.  J 

wives,  of  heires,  of  successors,  of  those  in  reversion, 

and  of  those  in  remainder.    But  for  wives,  and  their  heires,  avd 

for  successors,  the  law  is  altered  by  acts  of  parliainent  since 

Littleton  wrote,  as  in  this  Ch^ter  in  their  proper  places  shall 

appeare. 


Sect.  593. 

jd  S  if  an  abbot  be  iei$ed  of  certaine  lands  or  tenements  in  fee,  ami 
'^  aben^h  the  same  lands  or  tenements  to  another  in  fee,  or  injee  taik, 
or  for  ierme  of  Ufe^  and  afier  the  abbot  dieth  (et  *  puis  I'abbe  momst), 
kis  successor  cannot  enter  inio  the  said  lands  or  tenements,  albeit  he  k$tk 
right  to  h0ve  them  as  in  right  of  his  hastse,  but  he  is  put  to  his  action  to 
wecowr  the  same  lands  or  tenements,  wluch  is  calM  a  writ^  breve  de 
ingressa  sine  assensu  capituli,  8cc. 

rj  ERE  Littleton  putteth  an  example  of  a  discontinuance  ^ade 
by  one  seised  in  outer  droit,  as  by  an  abbot  who  had  a  fte 
simple  in  the  right  of  his  monasterv,  and  therefore  his  alienatioD 
without  the  assent  pf  his  covent  had  beene  a  discontinuance  at  the 
common  law,  and  had  driven  his  successor  to  a  writ  de  ingresm 
sine  assensu  capituU* 

legist  Oris.  fi>.  <<  De  ingressu  sine  assentHi  capituli,  S^c,**  It  is  called  so  became 
a3o.  F.  N.B.  |he  idienation  was  sine  assensu  capituU;  for  if  it  had  beene  ocsi 
jl^  foL  wT"'  ^^^^^  capituliy  it  should  have  beene  a  barre  to  the  successor. 
Fi^Iib.5fca.  ^^^  because  the  successor  could  not  enter,  the  common  iair 
94.  '        save  him  this  writ,  and  is  so  called  of  these  words  contained  ia 

Uie  writ,  which  writ  you  may  read  in  the  Register,  and  Fitz* 
herberfs  N.  B. 
ti  C  4. 86.  And  here  is  to  be  noted,  that  in  law  the  covent,  albeit  they  be 

(Ho.  tsifi-)  regular  and  dead  p««ons  in  law,  yet  are  they  said  in  law  to  be 
(A9t  85.9.)  eapitulum  to  the  aboot,  as  well  as  the  deane  and  chapter,  tiiat  be 
(M  b4>^mL.  ^^^^^  ^0  ^c  bishop.  But  it  is  to  be  observed  and  iroplaed  ia 
MtA^6\St^l  tliis  (8^.)  that,  a  sole  body  politike  that  hath  the  absolute  righl 
sMfli)  in  them,  as  an  abbot,  bishep,  and  the  like,  may  make  a  discon« 

tinuanoe;  but  a  corporation  aggregate  of  many,  as  deane  and 

chapter,  warden  apd  chaplaioes,  master  and  fellowes,  maior  and 

commonaltie,  Ac.  cannot  snake  anv  discontinuance ;  for  if  ihey 

joyne,  the  grant  is  good :  and  if  the  deane,  warden,  master,  or 

oaior  make  it  alone  where  the  body  is  aggregate  of  many,  k  is 

^oenMreortliit  ^d,  and  worketh  a  disseisin.    But  now  (as  hath  beene  said)  by 

■Attvheraftner  the  fltatttCe  of  97  //.  8.  and  31  H,  8,  all  the  abbots,  priors,  aad 

jMliM  sbvptrr,    other  religious  persons  are  so  dissolved,  as  there  be  none  remain- 

bZS^S^?!^   ing  this  day,  and  by  the  otatutoa  of  1  EUz.  and  13  mc.  cap.  10, 

'  and  1  Jocn  cop.  3,  bishops  and  all  other  ecclcsiasticail  persons 

are 

•  puis  wtifiUaniM.^r  Hoi.  f  8^c.  not  in  L.  and  M.  or  Rpb. 
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are  disabled  to  alien  or  discontinue  any  of  their  ecclesiasticall 
livings;  as  bj  the  same  acts  doth  appeare  (i)^ 


Sect.  594. 

yd  LSO,  if  a  man  be  seised  of  land  ai  in  right  of  his  wife^  *Sfc.  and 
"^  thereof  infeoffe  another^  f^c.  and  dieth,  the  wife  may  not  enter ^  but 
is  put  to  her  action,  the  which  is  called,  cui  ia  vita,  8cc. 

"   TN  right  of  his  xvife,  S^c,*'  (2)     That  is  to  say,  in  fee 

[32671  simple,  fee  taile,  ^  or  for  life.     Here  Littleton 

^    J  putteth  another  case  where  a  man  is  seised  in  auter 
droit,  and  may  make  a  discontinuance,  as  the  husband 
seised  in  the  right  of  his  wife,  and  therefore  the  common  law 
gave  her  a  aii  in  vitd,  and  her  heire  &sur  cui  in  vitdj  because  they  Brtc|eD»  lib.  4^ 
could  not  enter.     But  this  is  altered  since  our  author  wrote,  by  f.  aoa.&aafis;  , 
the  statute  of  3a  H,  8,  by  the  punriew  of  which  statute,  the  wife  3^4^  f!*'!^  05J** 
and  her  heires  after  the  decease  of  her  husband  may  enter  into  f.n.B  193. 
the  lands  or  tenements  of  the  wife,  notwithstanding  the  alienation  Regist.  32  H.  8« 
of  her  husband.  «»?•  *8. 

And 

•  Sfc.  not  in  L.  and  M.  orRoh.  f  Sfc,  not  in  L.  and  M-  or  Roh. 


r^-^m 


(1^  II.  As  to  discontinuances  by  ecclesiastical  persons  .•'■^It  is  generally  sup- 
posed that  ecclesiastical  persons  were  permitted  to  acquire  real  estates,  as 
early  as  the  reign  of  the  emperor  Constantine.  The  tenth  century  is  commonly 
considered  as  the  period  when  donations  to  them  were  most  frequent  and  con«^ 
siderable.  Very  soon  after  they  were  permitted  to  acquire,  they  were  re- 
strained from  alienating,  their  property.  See  Dec.  Gra.  Gas.  12.  Q.  3.  c.  3. 
Long  leases  made  by  ecclesiastical  persons,  are  declared  to  be  null  by  the 
Council  of  Trent,  Sess.  25.  de  Ref-  ch.  11.  For  the  learning  relating  to  the 
leases  made  by  ecclesiastical  persons,  the  editor  begs  to  refer  to  the  much- 
admired  collections  on  this  subject  in  Bacon's  Abr..  vol.  3,  tit.  Leases,  sup- 
posed to  be  extracted  from  a  manuscript  of  sir  Geofiry  Gilbert.  It  is  to  be 
observed,  that  bishops  and  abbots  were  supposed  to  have  the  possession  infee^ 
and  might  therefore  alien  in  fee ;  but  parsons  were  considered  to  have  na 
more  than  a  life  estate.     See  Gilb.  Ten.  1 10. — [Note  379.] 

(2)  III.  As  to  discontinuances  by  persons  seised  jure  uxoris: — It  is  generally 
supposed  that  women,  by  reason  of  their  incapacity  to  perform  military  duty, 
were  not  originally  admitted  to  succeed  to  proper  fiefs :  so  that  if  the  fief,  by 
its  original  constitution,  were  descendible  to  tlie  females,  it  was,  upon  that  veiy 
account,  ranked  among  improper  fiefs.     See  Craig  de  Jure  Feud.  48.  50.  230. 
Stry.  Ex.  Jur.  Feud.  cap.  4.  2.  cap.  15.  2.3.     By  the  Salic  law,  the  females 
were  excluded  from  succeeding  to  estates,  either  lineally  or  collaterally.-^— It 
may  not  be  improper  to  mention  here,  that  there  are  two  different  codes  of  this 
law.     One  of  them  is  supposed  to  have  been  collected  before  Christianity  was 
received  into  France. — Tne  other  is  of  a  later  date ;  and  appears  to  be  a  repub^ 
lication  of  the  former,  with  considerable  alterations,  both  in  substance  and 
phraseology :  and  with  several  new  regulations  supposed  to  have  been  made 
by  the  princes  who  filled  the  throne  of  that  kingdom,  after  the  introduction  of 
Christianity.     The  former  code  contains  the  foDowing  clause :  "  De  terra  verh 
*^  Salica  in  mulierem  nulla  portio  hareditatis  transit;  sed  hoc  virilis  sexus 

Vol.  II,  N  M  "  acquirit; 
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(i  RoU.  Abr.  And  here  is  one  of  the  alienations  to  make  a  discontinuflnce, 

•34-    Ant.  187.  ^1%    a  feoffment ;  and  where  our  author  speaketh  of  a  husband 
^^  seised  in  the  right  of  his  wife,  so  it  is  where  the  husband  and  wife 

are 


*'  acquirit;  hoc  eft,  filii  in  hcrreditate  succedunt."  In  the  latter,  it  is  expressed 
in  this  manner  :  "  De  terra  autem  Salica^  nulla  portio  hctreditatis  mulirri  veniat 
**  £ed  ad  virilem  sexum  tota  hca  editas  perveniat,*'  But  in  the  course  of  time, 
women  were  admitted  generally,  to  succeed  to  all  fiefs ;  and  even  the  Salic 
law  loit  all  its  force,  except  as  to  the  succession  to  the  crown,  in  which  respect 
it  has  been  invariably  observed  from  the  earliest  period  of  the  French  monarchy 
to  the  present  time.  This  exclusion  of  females  and  their  descendants  from  the 
crown,  is  now  universally  agreed  to  be  a  fundamental  law  of  that  monarchy. — 
Even  in  the  dispute  between  Philip  Valois  and  Edward  the  Third,  the  validity 
of  the  law  as  to  the  daughters  themselves,  was  never  questioned  :  the  only  dispute 
was,  whether  it  extended  to  the  male  descendants  of  the  daughters.  Eaward  the 
Tliird  contended  it  did  not ;  but  the  decision  of  the  assembly  which  was  held 
upon  this  affair,  at  Paris,  and  which  was  composed  of  the  chief  nobility,  pre- 
lates, and  burghers  of  the  kingdom,  being  against  him ;  and  the  wars  which 
were  undertaken  in  support  of  his  right,  provmg  unfavourable  to  the  English ; 
it  is  now  settled  beyond  all  controversy,  that  the  descendants  of  the  daughters 
are  excluded  from  the  throne  of  France,  as  much  as  the  daughters  themselves. 
In  consequenee  of  this  doctrine,  Henry  the  IVth  succeeded  to  the  throne  at 
the  distance  of  twenty-one  degrees  from  his  immediate  predecessor.  See 
Ilapin*s  Dissertation  on  the  Salic  Law,  and  Le  Brun  Traiie  des  Successians^ 
1,2.  c  2  §.2. — This  exclusion  from  the  throne  of  France,  did  not  prevent 
women  succeeding  there  to  every  other  dignity,  so  as  even  to  become  peers  of 
France.  Many  instances  are  upon  record  of  their  personally  presiding  in 
their  own  courts,  even  over  judicial  combats ;  of  their  being  summoned  to,  and 
sitting  in,  the  court  of  peers ;  and,  what  is  considered  as  the  highest  of  honoun, 
of  their  assisting  as  peers  at  the  consecration  of  the  king.  Thus  Mahaut,  the 
countess  of  Artois,  assisted  not  only  at  the  trial  of  Robert  of  Flanders,  but  at 
the  ceremony  of  the  coronation  of  Philip  the  Long,  and  with  the  other  peers 
supported  his  crown.  So,  in  England,  the  celebrated  Ann  countess  of  Pem- 
brolce  Dorset  and  Montgomery  had  the  office  of  hereditary  sheriflP  of  West- 
moreland, and  exercised  it  in  person.  At  the  assizes  at  Appleby,  she  sat  with 
the  judges  on  the  bench.  The  reader  will  find  the  revolutions  m  the  laws  and 
usages  of  France,  in  this  respect,  stated  with  the  most  consummate  learning 
and  perspicuity  by  the  Chancellor  D*Aguesseau  (then  attorney -general)  in 
his  pleading  in  the  great  cause  of  the  duke  of  Luxemburgh,  torn.  3,  p.  643, 
and  m  his  Requeste  sur  la  Mouvance  du  Comti  de  SoissonSy  torn.  6.  p,i,  Sf  Olh 
servations  sur  les  Fairies ,  torn,  7.  p,  598.  Procts  verbal  de  ce  que  s*est  passk 
au  Parlemcnt  tie  Paris  en  1716,  au  sujet  d*un  accusation  de  dueiy  intentee  par 
le  Procureur  general  du  Roi  contre  un  Pair  de  France,  qui  Jiavoitpas  encore 
6te  regu  en  Parlement  lb.  616;  and  see  also  Droit  Public  de  la  France^  par 
Mans.  Bou^uety  p.  332.  The  cause  of  tlie  duke  of  Luxemburgh  gave  rise  to 
the  edict  ot  1711.  My  that  edict  it  was  declared,  that  in  the  letters  for  the 
erection  of  peerages,  whether  granted  before  that  time,  or  to  be  granted  after- 
wards, the  words  heirs  and  successors  should  only  comprise  male  children, 
descended  from  him  in  whose  favour  the  peerage  was  first  erected,  and  males 
descended  from  males,  without  the  intervention  of  a  female:  That  those 
clauses,  which  expressly  comprised  females,  should  be  considered  as  having  a 
condition  annexed  to  them,  that  the  female  becoming  entitled  under  thenii 
ahould  marry  no  person  without  the  consent  of  the  king,  signified  by  letters 
patent  addressed  to  the  parliament  of  Paris :  That  in  these  letters  patent  the 
peerage  should  be  confirmed  to  the  husband,  and  his  male  descendants;  and 
that  the  peer  in  whose  favour  the  peerage  of  his  wife  was  thus  confirmed,  should 

'^  take 
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are  jo^mtly  seised  to  them  and  their  heires  of  an  estate  made  ^^^  4  &  5; 

during  the  coverture,  and  the  husband  make  a  feoffment  in  fee,  ^-^  ^^^ 

and  dieth,  the  wife  now  may  enter  within  that  statute,  although  oler  loi    Ub. 

8,  fol.  71,  72.      Greveleje'i  case.      (9  Rep.  140.  a.)      Grcveleye**  case  ubi  supra. 

(2  Init.  343.) 

it 


take  his  rank  only  from  the  day  of  his  reception  in  parliament,  under  the  letters 
patent.  In  the  same  manner  the  duchy  and  peerage  of  Aubigny  was  granted 
in  1684,  to  the  duchess  of  Portsmouth,  the  duke  of  Richmond  her  son,  and 
his  heirs  male ;  but  the  letters  patent  by  which  this  grant  was  made,  were  not 
registered ;  for  want  of  which,  chough  the  title  of  duke  of  A  ubigny  had  always 
been  admitted  by  the  court  of  France,  and  the  dukes  and  duchesses  of  Rich- 
mond had  always  been  allowed  at  Versailles  the  honours  attached  to  that 
dignity,  the  peerage  was  not  admitted  by  the  parliament.  In  1779,  his  grace 
the  present  duke  of  Richmond  obtained  letters  patent,  confirming  those  of 
1684,  but  with  a  clause  that  neither  his  grace,  nor  any  of  the  heirs  male  of  his 
grandfather,  the  first  duke  of  Richmond,  should  be  received  in  parliamenty 
until  the  possessor  should  be  of  the  religion,  and  reside  in  the*  kingdom,  ck 
France;  and  that  the  rank  of  the  peerage  should  take  place  from  the  date  of  the 
reception.  These  last  letters  patent  have  been  duly  registered ;  but  his  grace's 
rank  and  precedence  will  not  oegin  till  his  reception.  In  the  mean  time,  tfte 
registry  of  the  peerage  in  parliament  is  a  recognition  of  it,  and  entitles  his  grace 
to  all  the  other  advantages,  honours,  and  privileges  annexed  to  the  dignity. 
These,  when  the  estate  is  considerable,  are  of  very  great  importance.  There  are 
in  France  other  peers,  whose  ancestors  have  neglected  to  be  received  in  parlia^ 
ment,  and  who,  oeing  unwilling  to  take  a  rank  lower  than  that  which  the  date 
of  their  peerage  would  give  them,  decline  to  be  received  there  now.  It  is 
said  the  due  de  Bouillon,  the  due  d*Elbeuf,  the  due  de  Montbazon,  and  the 
due  de  Valentinois,  are  in  this  predicament.  Some  of  them  claim  to  be  older 
than  the  due  de  Usez,  who  by  his  ancestors  having  been  first  received,  is  now, 
in  fact,  the  first  duke  in  France.— Both  in  England  and  in  France,  feirales 
originally  communicated  their  titles  and  dignities  to  their  husbands.  Many 
instances  of  this  are  to  be  found  in  the  arguments  on  the  claim  of  mr.  Bertie 
to  the  barony  of  Willoughby.  But  this  has  long  since  ceased ;  and  we  may 
apply  to  this  circumstance  the  remark  contained  in  the  former  part  of  this 
work,  respecting  curtesy  in  titles  of  honour,  that  from  the  late  creations  by 
which  women  have  been  made  peeresses  in  order  that  the  issue  of  their  hus- 
bands might  have  titles,  yet  the  husbands  themselves  continue  connnoniTs,  it 
seems  that  this  right  in  women  to  communicate  peerages  to  their  husbands  is 

considered  as.  extinct.     See  ant.  2().  b.  not.  1. But  though,  by  our  law,  a 

woman  docs  not  now  communicate  her  rank  or  titles  of  honour  to  her  husband, 
yet  tlie  freehold,  or  the  right  of  possession,  of  all  her  lands  of  inheritance,  vests 
m  him  immediately  upon  the  marriage,  the  right  of  property  still  being  pre- 
served to  her.  1  Inst  351.  a.  S73.  b.  And  see  Pothier  Traitt  des  Fiefsy  vol.  1. 
p.  123.  This  estate  he  may  convey  to  another.  An  incorrect  statement  in 
the  book  caUed  cases  in  Equity,  during  the  time  of  lord  Talbot,  fol.  167,  of 
what  was  delivered  by  his  lordship  in  the  case  of  Robinson  v.  Comyns,  seems 
to  have  given  rise  to  a  notion  that  the  husband  could  not  make  a  tenant  to  the 
praecipe  of  his  wife's  estate,  for  the  purpose  of  sufiering  a  conmion  recovery  of 
It,  without  the  wife's  previously  joining  in  a  fine ;  but  it  now  seems  to  be  a 
settled  point  that  he  can.  Mr.  Cruise,  in  his  Essay  upon  Recoveries,  p.  389 
has  given  an  accurate  statement  of  lord  Talbofs  observation.s  upon  this  subject, 
which,  in  substance  and  almost  in  words,  is  agreeable  to  a  manuscript  report 
of  the  same  case,  in  tlie  possession  of  the  editor.  The  same  must  be  con- 
cluded from  general  reasoning. — For  the  interest  which  the  husband  takes  ill 
his  wife's  chattels,  real  and  personal,  see  351.  a.  note.—[Note  aSo.j 
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it  was  the  hihcritance  of  tliem  both.  And  so  it  is  if  the  feoffinent 
be  made  by  the  husband  and  wife,  (albeit  the  words  of  the 
statute  be  by  the  husband  only)-  for  in  substance  this  is  the  act 
of  the  husband  only  (i). 

If  the  husband  cause  a  pracipe  quod  reddat  upon  a  faint  title  to 
be  brouglit  against  him  and  his  wife,  and  suffereth  a  recovery 
without  any  voucher,  and  execution  to  be  had  asainst  him  and 
his  wife,  yet  this  is  holpen  by  the  statute  ;  for  this  by  like  con- 
struction is  the  act  of  the  husband,  and  the  words  of  the  statute 
be,  made,  suffered,  or  done. 

If  the  husband  make  a  feoffment  in  fee  of  the  lands  which  lie 
holdeth  in  the  right  of  his  wife,  and  after  they  aro  divorced 
causa  prcecontractus,  yet  the  woman  may  enter  within  the  pur- 
view of  tliat  statute,  and  is  not  driven  to  her  writ  of  cui  ante 
divortium,  as  she  was  at  the  common  law,  albeit  the  entrie  be  by 
the  statute  given  to  the  wife,  and  now  upon  the  matter  she  was 
never  his  lawfull  wife.  But  it  sufiiceth  that  she  was  his  wife  de 
facto  at  the  time  of  the  alienation,  and  where  her  husband  dieth 
she  cannot  be  his  wife  at  the  time  of  the  entrie. 

If  the  husband  levie  a  fine  with  proclamations,  and  dieth,  the 
wife  must  enter  or  avoid  the  ^tate  of  the  conusee  within  five 
yeares,  or  else  she  is  barred  for  ever  by  the  statute  of  4  //.  7, 
for  the  statute  of  32  f/.  8.  doth  helpe  the  discontinuance  but  not 
the  barre ;  and  the  statute  speaketh  of  a  fine,  and  not  of  a  fine 
with  proclamations. 

If  lands  be  given  to  the  husband  and  wife,  and  to  the  heires  of 
their  two  bodies,  and  the  husband  maketh  a  feofiment  in  fee  and 
dieth,  th^  wife  is  holpen  by  the  said  statute,  as  hath  beene  said, 
and  so  is  the  issue  of  both  their  bodies.  Feme  tenant  in  taile 
taketh  husband,  the  husband  maketh  a  feofiment  in  fee,  the  wife 
before  entrie  dieth  without  issue,  he  in  the  reversion  or  remainder 
may  enter.  For,  first,  the  reversion  or  remainder  cannot  be  dis- 
continued in  this  case,  because  the  estate  taile  is  not  disconti- 
nued. Secondly,  the  words  of  the  statute  be,  shall  not  be  vreju* 
diciall  or  hurifml  to  the  xvife  or  her  heires,  or  such  as  shall  have 
ri^ht  title  or  interest  hu  the  death  of  such  tvife,  but  that  the  same 
tvt/e  and  her  heires,  and  such  other  to  tvhom  such  right  shall  ap- 
pertaine  after  her  decease,  shall  or  hvvofuUy  may  enter  into  all  such 
mannors,  lands,  SfC,  accordinrr  to  their  rights  and  titles  therein; 
by  which  words  the  entrie  of  him  in  the  reversion  or  remainder 
in  that  case  is  preserved.  The  husband  is  tenant  in  taile,  the 
remainder  to  the  wife  in  taile,  the  husband  make  a  feoffment  in 
fee ;  by  this  the  husband  by  the  common  law  did  not  only  discon- 
tinue his  owne  estate  taile,  but  his  wife's  remainder  :  but  at  this 
day  after  the  death  of  the  husband  without  issue,  the  wife  may 
8  E.  3.  tit.  cm  enter  by  the  said  act  of  32  H.  8.  If  the  husband  hath  issue,  and 
in  vitii  26.  maketh  a  feoffment  in  fee  of  his  wife's  land,  and  the  wife  dieth, 

34£.  1.  the  heire  of  the  wife  shall  not  enter  during  the  husband's  life» 


Greveleye*s 
case  ubi  supra. 
Pasch.  7Jac. 
(Hob.  361. 
9  Rep.  140.) 
(Djycr  324.  a. 
3  init.  a  16.) 


io*E°3?^  neither  by  the  common  law  nor  by  the  statute. 

19  Dicr.     aiEliz.  363. 


"Cm 


( 1 )  But  a  fine  levied  both  by  husband  and  wife  of  her  lands  is  not  within 
the  statute ;  and  it  operates  as  a  bar  to  her  and  her  heirs  of  all  her  estate  andl 
interest  in  the  land. — Sec  2  Rep.  57.  b.  77.  b. 
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**  Cut  in  vita,  Sfc."  Here  is  also  implied  a  sur  cui  in  vita  also 
for  the  heirc.  This  writ  here  mentioned  in  our  author  is  so  called 
of  those  words  contained  in  the  writ,  which  you  may  reade  in  the 
Register  and  Fitzherberfs  N,  B. 


"32(0  c3-  Sect.  595. 


e 

yd  LSO,  if  tenant  in  taile  of  certaine  land  thereof  enfeoffe  another ,  Sic. 
and  hath  issue  and  dieth,  his  issue  may  not  enter  into  the  land^  albeit 
he  hath  title  and  right  to  this,  but  is  put  to  his  action,  which  is  called  a 
formedon  iu  le  discender^&c.  (1) 

"  JR^^^EOFFE  another,  Sfc."    Here  is  implied,  or  make  a 

gifl  in  taile  or  an  estate  Ibr  life.    Here  Littleton  putteth  a 

third  example  of  a  discontinuance  made  by  tenant  in  taile  so  as  Fleta  lib.  5, 

his  issue  is  put  to  hisformedon  in  the  discender,  which  is  given  to  ??i'^jt* 

the  issue  in  taile  by  the  statute  of  13  E.  1.  cap,  1,  because  he  ^^^  ni-giltr 

cannot  enter.  (4  Rep.  3.  b/ 

Pokt.  365.  b.) 

*'  Tenant  in  tailed    IJiis  extendcth  as  well  to  a  woman  tenant 

in  taile  ns  to  a  man,  and  was  generally  good  law  when  Littleton 

wrote ;  but  now  by  the  statute  of  [d]  1 1  //.  7,  if  the  woman  hath  [rf]  1 1 II.  7. 

any  estate  in  taile  joyntly  with  her  husband,  or  only  to  her  selfe,  ca.  30. 

Vide  Sect.  697. 
(3  Cro.  344.  1  Rep.  102.  b.  3  Rep.  Lin.  ColL  Cajc.  10  Rep.  39.  b.  6  Rep.  9.  b. 
Bend.  40.    Hob.  332.    Jo.  31.    Cro.  £1.  3.) 

or 

( 1 )  IV.  As  to  discontinuances  bu  tenants  in  tail  faith  respect  to  their  issue  .*-— 
It  is  to  be  observed,  that  though  the  estate  of  the  tenant  in  tail,  as  to  his  right 
of  possession,  or  rather  as  to  his  beneficial  property  in  the  lands,  has  a  duration 
for  the  term  of  his  life  only ;  yet,  in  the  eye  of  the  law,  he  is  considered  aa 
seised  of  an  estate  of  inheritance.  To  understand  this,  it  should  be  remem* 
bered,  that,  in  the  case  of  a  fee  simple  conditional  at  common  law,  the  con- 
dition, from' which  that  estate  took  its  appellation,  did  not  suspend  the  fee 
from  vesting  in  the  donee,  immediately  by  the  gifL  Thus,  we  find,  that,  if  ho 
aliened  before  he  had  issue,  it  not  only  was  no  forfeiture,  but,  if  afterwards 
he  had  issue,  it  was  a  bar  to  them.  See  Plo.  239.  2  Inst.  333.  But  the  con- 
dition, though  it  did  not  prevent  the  fee  from  vesting  in  the  donee,  suspended 
his  power  of  alienation.  To  that  power  it  was  considered  to  be  a  condition 
precedent,  that  the  donee  should  have  issue  bom.  The  statute  exUnguished 
the  power ;  but  did  not  affect  the  estate  of  the  feudatorv,  in  any  other  respect: 
so  that  a  tenant  in  tail  was  as  much  seised  of  the  inheritance,  after  the  statute 
de  donis,  as  a  tenant  in  fee  simple  conditional  was,  before  it.  Hence,  if  he 
made  a  feoffment,  it  did  not,  during  his  life,  affect  or  prejudice  the  issue, 
Tlius  his  alienation  was,  primarily,  a  lawful  transfer  of  the  freehold ;  tlie  alienee 
came  in  by  right ;  and  nis  estate  could  not  be  impeached,  during  the  life  of 
the  donee.  In  conformity  to  the  established  rule  of  the  common  law,  that 
whenever  any  person  acquired  a  presumptive  right  of  possession,  his  possession 
was  not  to  be  defeated  by  entry,  however  slender  or  unlawful  the  title  of  the 
grantor  himself  might  be,  the  statute  de  donis  did  not  absolutely  nullify  the 
alienations  of  the  donee  in  tail,  but  enabled  the  issue  to  defeat  them  by  tlie 
formedon  in  the  descender. — [Note  981.] 

NIf  3 
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or  to  her  use  in  any  lands  or  hereditaments  of  the  inheritance  or 
purchase  of  her  hushand,  or  given  to  the  husband  and  wife  in 
taile  by  any  oF  the  ancestors  of  the  husband,  or  by  any  other 
person  seised  to  the  use  of  the  husband  or  his  ancestors,  and  shall 
hereafler  being  sole,  or  with  any  other  afler-taken  husband  dis- 
continue, \c.  the  same :  every  such  discontinuance  shall  be  Toid; 
and  that  it  shall  be  lawfull  for  every  person  to  whom  the  interest, 
title,  or  inheritance,  after  the  decease  of  the  said  woman  should 
appcrtaine,  to  enter,  &c.  So  as  if  such  a  feme  tenant  in  taile 
doe  make  any  discontinuance  in  fee,  in  taile,  or  for  life,  although 
it  be  without  (A)  warrantie,  yet  this  doth  not  take  away  the  entiy 
after  her  death,  either  of  the  issue  or  of  him  in  reversion  or 
remainder.  This  statute  hath  beene  excellently  expounded  by 
divers  resolutions  and  judgments  [e]  which  I  have  quoted  in  the 
margent,  and  are  worthy  of  due  observation. 

If  lands  were  entailed  to  a  man  and  to  his  wife,  and  to  the 
heires  of  their  two  bodies,  and  the  husband  had  made  a  feoffinent 
in  fee  and  died,  and  then  the  wife  died,  this  had  beene  a  discon- 
tinuance at  the  common  law :  for  the  title  of  the  issue  is  as  heire 
of  both  their  bodies,  and  not  as  heire  to  any  one  of  them,  and  his 
entrie  must  ensue  his  title  or  action. 


W  lib.  8, 

Sir  George 
Browne's  case 
codeni  lib.  fol. 
6o,&c.  Line. 

CoU.CaBc. 
Lib.  i.fol.  176. 
Mildema^e's 
case.     Dier  3 
&4.    Fh.& 
Mar.  146. 
Idem  8  Eliz. 
S48.     17  Ella. 
340.     Idem 
19  Eliz.  354. 
Idem  20  Eliz. 

97  H.  8. 23. 
lib.  5,  fol.  79. 
Filzh.  case. 
Iib.8,ful.7i,7a, 
Grevele^e's 
cue. 

F.N.B.  ail. 
&17.  8Rcp.88.) 

[•]  4  E.  3.  38. 
48  £.3.45. 

4  £.  4.  35. 
F.N.B   124. 

B]  2  £.  a. 
roit  a8. 
FclF.N.B.  193. 

Id]  21  £.  3. 11. 

5  £•  3.  «3- 
11  H.  4.49. 

If]  a  E.  3. 
Droit  28. 
13  H.  7.  24. 

6  £.  4. 2. 
«o  E.  3. 
ATOwrie  131. 

T.  N.  B.  10.    46 


**  Aformedon**  De  forma  danationisy  so  called  because  the 
writ  doth  comprehend  the  forme  of  the  gift.  And  there  be  three 
kinde  of  writs  of  formedon,  viz.  The  first  in  the  discender  to  be 
brought  by  the  issue  in  taile,  which  claime  by  discent  performam 
doni.  The  second  is  in  the  reverter,  which  lieth  for  mm  in  the 
reversion  or  his  heires  or  assigns  after  the  state  taile  be  spent 
The  tliird  is  the  remainder,  which  the  law  giveth  to  hi^  in  the 
remainder,  his  heires  or  assignes,  after  the  determination  of  the 
estate  taile;  of  all  which  you  may  reade  in  the  Register  and 
R  N.B, 

Here  Littleton  sheweth  that  the  issue  in  taile  shall  have  s 
formedon  in  the  discender.  What  other  actions  tenant  in  taile 
may  have,  and  not  have,  is  good  to  be  seenc. 

[a]  Tenant  in  taile  shall  have  a  quod permittat. 

[h]  Tenant  in  taile  shall  have  a  writ  of  customes  and  services 
in  le  debet,  et  solet,  but  shall  not  have  it  in  the  debet  only. 

[c]  In  like  manner  he  shall  have  a  secta  ad  molendinum  in  le 
debet  et  solet^  but  not  in  the  debet  tantum* 

[d]  Tenant  in  taile  shall  have  a  writ  of  entre  in  consimiliauu 
and  an  admesurement,  and  a  nativo  habendo,  cessavit,  escheatj 
uxiste,  and  the  like. 

[e]  But  tenant  in  taile  shall  not  have  a  writ  of  right  sur  dit- 
ciai/mer,  nor  a  quo  jure,  nor  a  ne  injuste  vexesy  nor  a  nuper  oN^i 
or  rationabile  partey  nor  a  mordancester,  nor  a  sur  cus  in  viiS ; 
for  these  and  tne  like,  none  but  tenant  in  fee  shall  have:  and  the 
highest  writ  that  a  tenant  in  taile  can  have  is  a  formedon. 

£.  3.  tit.  cui  in  vita,  33. 

Sect. 


(A)  Here  "  without"  teem  prbOed  by  nattake  imtead  tf"  witik"    &e  Jtfr.  Rftw't  Jiitr.  p.  I«l. 
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p27n  (dr  Sect.  596. 

jdL  SOfif  there  bee  tenant  in  taile,  the  reversion  being  to  the  donor  and 
his  heires,  if  the  tenant  make  a  feoffment,  *6ic>  and  die  without  issue, 
hee  in  the  reversion  cannot  enter,  but  is  put  to  his  action  of  fonnedoa  ia  le 
reverter  t  (i). 


Sect.  597. 

TN  the  same  manner  is  it,  where  tenant  in  taile  is  seised  ofcertaine  land 
whereof  the  remainder  is  to  another  in  taile,  or  to  another  in  fe^  (Ea 
mcsnie  le  manner  est,  lou  tenant  en  le  taile  Jseisie  de  certaine  terre  dont 
le  remainder  est  a  un  .inter  en  le  taile,  on  a  im  auter  en  fee).  If  the 
tenant  in  taile  alien  in  fee,  or  in  fee-taile,  ||  and  after  die  without  issue, 
the^  in  the  remainder  may  not  enter,  but  are  put  to  their  urit  of  fonnedoa 
in  the  remainder,  S^c.  (2),  and  for  that  that  by  force  of  such  feoffments  and 

alienations 

*  Sfc.  not  in  L.  and  M.  or  Roh.  j:  seisie  not  in  L.  and  M,  or  Rok, 

\  Sfc.  added  in  L.  and  M.  and  Roh.        ||  Sfc.  added  in  L.  and  M.  and  Roh. 


( 1 )  V.  As  to  alieimtions  by  tenants  in  tail,  toith  respect  to  the  reversioner  .•— i 
Upon  the  death  of  tenant  in  fee  simple  conditional  without  issue,  if  the  estate 
was  withheld  from  the  reversioner,  either  by  the  alienee  of  the  tenant  in  tail, 
or  by  an  abator,  the  reversioner  was  entitled,  at  the  common  law,  to  a  formedon 
in  the  reverter.  It  has  been  observed  before,  that  if  tenant  in  fee-simple 
conditional  at  the  common  law,  aliened  before  he  had  issue,  and  ai\erwardg 
had  issue,  the  issue  was  barred  by  the  alienation ;  but  it  does  not  seem  clear 
whether  the  alienation  in  that  case  barred  the  reversioner.  See  Plo.  235. 
Ant.  19. — In  general,  when  the  ancestor  aliened,  it  was  with  warranty ;  in  tlMt 
case,  the  warranty  descended  upon  the  issue  in  tail,  and  therefore  prevented 
his  claiming  against  the  alienation  of  his  ancestor.  But  nothing  of  this  nature 
could  be  opposed  to  the  reversioner. — [Note  282.] 

( 2 )  VI.  As  to  discontinuances  by  tenants  in  tail,  toith  respect  to  those  in  re* 
mainder  : — 

I.  It  has  been  observed  before,  that  all  estates  of  inheritance  were,  at  com* 
mon  law,  either  fees  simple  absolute,  or  fees  simple  conditional;  and  that 
tenants  in  fee  simple  conditional  were,  after  the  birth  of  issue,  permitted  to  &Ken 
the  fee,  upon  a  supposition,  that,  by  die  birth  of  issue,  the  condition  was  per- 
formed. The  statute  de  donis  declared  this  to  be  manifestly  contrary  to  the 
form  and  intent  of  the  gift,* and  therefore  required  that  thenceforth  the  will 
and  intent  of  the  donor  should  be  observed,  and  the  fee  revert  to  him,  for  want 
of  issue.  This  statute  did  not  create  any  new  estate,  but,  by  disaffirming  the 
supposed  performance  of  the  condition,  preserved  the  fee  to  the  issue,  while 
there  was  issue  to  take  it,  and  the  reversion  to  the  donor,  when  the  iuue 
failed.  An  estate  of  inheritance  therefore  remained  in  the  donee ;  but  only  a 
particular  description  of  heirs  being  entitled  to  take  under  it,  it  received  the 

N  N  4  appeltetion 
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alienations  in  the  cases  aforesaid^  and  the  like  cases  (en  les  cases  avantdits, 
et  en  semblables  §  cases),  they  t/iat  have  title  and  right  after  the  death  ojf 

suck 
§  auters  added  in  L.  and  M^  and  Roh. 


appellation  of  an  estate  tail,  that  is,  an  estate  docked,  cut  off,  or  abridged,  in 
contradistinction  fVom  the  estate  of  fee  simple  absolute,  which  remained  in  the 
donor.  Wright's  Tenures,  186.  Plo.  351.  The  expression  estate  tail  does 
not  occur  in  the  statute  de  donis ;  but  it  is  to  be  found  in  a  statute  of  the  same 
year.  See  Stat.  West.  cap.  4.  The  statute  de  donis,  by  thus  securing  the 
rerersion  to  the  donor,  produced  another  material  alteration  in  the  law.  For, 
by  the  common  law,  no  remainder  could  be  hmited  upon,  or  afler,  an  estate  in 
fee  simple  absolute  or  conditional ;  but,  when  estates  in  fee  simple  conditional 
were  reduced  to  estates  tail,  remainders  after  them  were  permitted :  and,  by 
analogy  to  what  was  done  for  the  issue  and  the  reversioner,  a  formedon  in  the 
remainder  was  given  to  the  remainder-man ;— not,  however,  expressly,  but  by 
inference.— For  the  remainder-man  after  an  estate  tail  being  by  the  discon- 
tinuance in  the  seme  mischief  with  the  issue  or  the  reversioner  in  tail,  an 
equitable  construction  of  the  statute  brought  him  within  the  like  remedy. — 
Five  years  after  the  enacting  of  the  statute  de  donis,  the  statute  quia  emptores 
terrarum  was  passed ;  by  which  all  persons  were  enabled  to  dispose  of  their 
lands ;  but  the  feoffees  were  to  hold  tncm  immediately  of  the  chief  lord.  Upon 
tills  statute,  the  courts  took  the  following  distinction,  with  respect  to  estates 
tail,  and  other  particular  estates ;  that,  where  a  person  seised  in  fee  granted 
for  life,  or  in  tail,  reserving  the  reversion  to  himself,  the  grantees  of  me  par- 
ticular estates  held  of  the  reversioner,  and  he  of  tlie  chief  lord :  but,  where 
a  person  granted  for  life,  or  in  tail,  with  the  remainder  over  in  fee,  both  the 
tenant  of  the  particular  estate,  and  the  remainder-man,  held  of  the  chief 
lord,    2  Inst.  505. 

II.  Care  must  be  taken  to  distinguish  between  a  remainder  limited  afier  an 
€state  tail,  and  a  conditional,  or  contingent  use,  limited  upon,  or  after  such  an 
-estate^  See  page  203.  b.  note  1,  ana  page  271.  b.  note  1.  V. — There  are 
few  occasions  where  greater  nicety,  or  skill,  is  required,  in  limiting  uses 
of  this  kind,  than  in  ihe  two  following  cases. — The  first  is,  when  a  person, 
being  seised  of  two  estates,  wishes  to  raise  two  families ;  and,  with  this  view, 
intends  that  one  of  the  estates,  (which  shall  be  called  here,  the  family  estate,) 
shall  be  settled  on  his  eldest  son  and  his  issue ;  and  for  want  of  such  issue,  on 
His  younger  sons,  successively,  and  their  respective  issue ;  and,  that  the  other 
estate,  (which  shall  be  called  here  the  second  estate,)  shall  be  settled  on  his 
second  son,  and  his  issue ;  and  for  want  of  such  issue,  on  his  other  subsequent 
«ons,  successively,  and  their  respective  issue.  In  this  case,  by  the  death  of 
the  eldest  son  without  issue,  the  family  estate  would  descend  on  the  second 
son,  or  his  issue.  This  union  of  the  two  estates  would  effectually  defeat  the 
settlor  s  intention.  To  guard  against  it,  therefot-e.  it  is  necessary  lo  provide, 
that,  if  by  the  death  of  Uie  first  son,  and  failure  of  issue  of  his  body,  the  family 
estate  descends  upon  the  second  son,  or  any  other  younger  son,  or  any  issue 
of  their  bodies,  the  second  estate  shall,  in  that  case,  shift  from  the  person, 
upon  whom  tlie  family  estate  descends,  to  the  person  next  in  remainder.-^Tbe 
other  case  is,  when  a  person  limits  his  estate  in  strict  settlement  with  an  injunc- 
tion that  the  several  persons  taking  under  the  settlement  shall  use  his  name  and 
bear  his  arms.  TSese  being  cases  of  difficulty,  the  rules  of  law  respecting 
them  not  having  been  long  settled;  and  the  forms  for  carrying  them  into* 
eKCCution  being  in  general  very  imperfect ;  tlic  following  observations,  it  is 
imagined,  may  be  properly  introduced  here. 

II.  1.  As 
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such  a  feoffor  or  alienor  may  not  enter,  hut  are  put  to  their  actions^  ut 
supra;  and  for  this  cause  such  feoffments  and  aliemttions  are  called  dis- 
continuances^ 

"  MAKE 


II.  I,  As  to  clauses  for  shi/iing  the  second  estate,  on  the  accession  ofthefamilu 
estate.  From  what  has  been  said  before,  it  is  clear,  that  the  provisoes  and 
injunctions,  in  these  cases,  are  shifting  or  secondary  uses ;  and  the  point  noir 
before  us  presents  us  with  a  curious  and  striking  view  of  the  gradual  progress 
of  the  doctrines  of  our  courts  respecting  them. — One  of  the  most  remarkable 
adjudications  on  this  subject  is  the  duke  of  Norfolk's  case,  3d  Ca.  in  Cha.  1. 
The  case  there  was,  that  Henry  earl  of  Arundel  conveyed  his  estates  to  the  use 
of  himself  for  his  life ;  and,  after  his  decease,  to  the  use  of  trustees  for  200 
years ;  and,  afler  the  expiration  of  that  term,  to  the  use  of  Henry  Howard, 
his  second  son,  in  tail  male ;  remainder  to  Charles  Howard,  and  hb  other  sub- 
sequent sons,  successively,  in  tail  male ;  with  a  declaration  that  the  term  of 
200  years  was  limited  in  trust  to  attend  the  inheritance,  so  long  as  Thomas 
Howard,  the  settlor's  eldest  son,  or  any  issue  male  of  his  body,  should  live ; 
but  with  a  proviso,  that  if  by  his  death  without  issue  male  living  at  his  decease, 
or  by  a  subsequent  failure  of  that  issue  male,  the  earldom  of  Arundel  should 
descend  on  the  second  son,  then  the  trust  should  cease  as  to  the  second  son, 
and  the  heirs  male  of  his  body ;  and  the  trust  should  then  be,  for  the  benefit 
of  the  third  son,  and  the  heirs  male  of  his  body.  The  eldest  son  died  without 
issue,  in  the  life-time  of  the  second  son  ;  upon  this  the  difficulty  arose.  The 
question  was,  whether  the  executory  trust  for  the  benefit  of  the  third  son  was 
not  too  remote  ?  It  is  dear,  that  the  event  upon  which  the  trust  was  to  tahfr 
effect  for  the  benefit  of  the  third  son,  must,  if  it  took  place  at  all,  necessarily 
take  place  within  the  compass  of  one  life;  it  being,  that  by  event  of  the  death 
and  failure  of  issue  of  the  first  son  in  the  second  son's  life-time,  the  second  son 
should  become  entitled  to  the  earldom  of  Arundel.  The  law  upon  this  head  is, 
nffOo,  so  clearly  settled,  that  if  a  settlement  were  to  be  made  now  to  this 
effect,  all  the  parties  interested  would  immediately  acquiesce  in  it.  But  it  was 
then  a  point  so  much  questioned,  that  few  cases  have  been  heard  in  the  courts, 
either  of  law  or  equity,  in  which  there  has  been  a  greater  difference  of  opinion. 
Lord  Nottingham,  before  whom  it  was  heard,  was  assisted  by  the  three  chief 
justices.  His  lordship  held  the  trust  to  be  good.  But  the  three  chief  justices 
differed  from  his  lordship ;  and  his  lordship's  decree  was  afterwards  reversed 
by  lord  keeper  North :  but  the  house  of  lords,  on  appeal,  reversed  the  reversal ; 
and  affirmed  lord  Nottingham's  decree.  Tlius,  by  this  case,  it  was  solemnly 
adjudged,  that  an  executory  trust  of  a  term  of  years  was  good,  if  so  framed 
as  to  take  effect  within  the  compass  of  one  life  in  being.  This  reasoning 
extended  by  analogy,  to  executory  devises  of  legal  estates  ;  and  to  all  shifting 
and  secondary  uses,  whether  created  by  deed,  or  will — The  next  advance  in 
limitations  of  this  nature  was  to  extend  them  to  a  period  within  the  compass 
of  one  or  more  life  or  lives  in  being,  and  twenty-one  years  after.  Upon  this  prin- 
ciple was  determined  the  case  of  Lloyd  v.  Carew,  Prec.  in  Cha.  72,  Shoff, 
Cases  in  Par.  137, 

In  nM)st  cases,  till  the  middle  of  the  last  century*  the  clauses  in  deeds 
or  wills  by  which  these  purposes  were  intended  to  be  effected  were  framed 
upon  this  plan ;  so  that  the  event  upon  which  the  estate  limited  to  the  second 
son  was  to  shift  from  him  and  hb  issue  to  the  subsequent  sons  and  their  issue, 
viz.  the  accession  of  the  family  estate,  was  confined  to  the  contingency  of  its 
Iwppening  within  the  above  period  of  one  or  more  life  or  lives  in  being,  and 
twenty-one  ydars.  Afterwards,  as  it  was  observed  that  a  common  recovei^ 
suffered  by  tenant  in  tail  barred  all  limitations  subsequent  or  collateral  to  his 
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LittUton  putteth  two  cases,  where  if  the  issues  in  taile  faile,  they 

in 


estate,  it  was  concluded,  that  there  was  no  necessity  to  confine  the  event,  upon 
which  the  estate  was  to  shift,  to  any  particular  period  of  time ;  and  theretore 
it  is  now  usual  to  express  it  generally  that  if  any  of  the  younger  sons,  or  of  the 
heirs  male  of  their  bodies,  shall  come  into  possession  of  the  family  estate, 
^without  limiting  the  period,  when  this  happens,  to  any  particular  time,)  the 
second  estate  shall  shift  from  the  person  so  becoming  entitled  to  the  family 
estate,  and  go  to  the  persons  next  entitled  in  remainder.  An  instance  of  this 
kind  may  be  seen  in  an  act  of  parliament,  passed  in  the  year  1758,  intitled, 
"  An  Act  to  enable  Charles  Bagot,  now  called  Charles  Chester,  and  his  sons^  to 
**  take  the  surname  of  Chester,*' 

In  clauses  of  this  nature  so  many  circumstances  desenre  minute  attention 
and  accurate  expression,  as  to  render  it  a  clause  of  singular  nicety. — ist.  The 
event  in  which  the  shifting  clause  is  to  have  effect,  should  be  accurately  described. 
A  general  direction,  that  it  shall  have  effect,  on  the  party's  accession  to  the  family 
estate,  may  be  contended  not  to  apply  to  the  event  of  his  succeeding  to  a  pro- 
portion of  it,  however  large ;  nor  to  the  event  of  his  succeeding  to  the  whole,  if 
It  be  charged  with  an  incumbrance,  to  which  it  was  not,  in  fact  or  in  contingency, 
liable,  when  the  settlement  was  framed  f  nor  to  the  event,  where  the  party  accedes 
to  the  family  estate,  not  under  the  instrument  to  which  the  clause  refers,  but  by 
a  subsequent  and  independent  instrument,  or  by  act  of  law ;  as  when  the  eldest 
son  suffers  a  recovery,  and  dies  without  issue  and  intestate,  or  settles  the  family 
estate  on  his  next  brother.  In  the  former  of  tliese  cases  the  next  brother 
would  take  by  heirship  to  his  elder  brother ;  in  the  latter  he  would  take  under 
a  conveyance  from  him;  and  he  would  take  in  neither  (at  least  immediately), 
by  the  instrument  containing  the  clause.  The  clause,  therefore,  should  be  so 
framed  as  to  describe  the  events,  in  which  it  is  to  operate,  and  prevent  its 
operation  in  other  events. — 2dly.  The  clause  should  describe  accurately  tchat 
estates  or  interests  the  younger  brother  solely,  or  both  the  younger  brother  and 
his  issue  male,  are  to  take,  in  the  family  property,  so  as  to  give  to  the  clause 
the  effect  of  making  the  second  estate  snift  from  them. — When  the  property 
is  included  in  a  particular  deed,  and  the  party  is  to  take  it  according  to  the 
terms  of  that  deed,  this  may  be  easily  described ;  but,  where  this  is  not  the 
case,  it  is  frequently  difficult  to  frame  the  clause  in  such  a  manner,  as  wiU 
ascertain,  with  precision,  the  events  to  which  the  clause  is  intended  to  apply. 
— 3dly.  Equal  attention  must  be  observed  in  describitig  the  person,  to  mom 
the  settler  wishes  the  second  estate  to  devolve,  when  the  party  accedes  to  the 
lamily  estate.  It  sometimes  happens  that,  in  the  case  proposed  in  this  annota- 
tion, the  settler  directs  that  on  the  accession  of  any  of  the  subsequent  tenants 
for  life  to  the  family  estate,  the  second  estate  shall  devolve  to  the  person  next 
entitled  in  remainder.  Now,  in  the  case  proposed,  the  person  next  entitled  in 
remainder  is  the  son  of  the  tenant  for  life,  or,  (where  such  a  limitation  is  intro- 
duced,) the  trustees  for  preserving  the  contingent  remainders.  To  one  or  other 
of  these,  the  limitation  worded  in  the  manner  which  has  been  mentioned,  has,  in 
some  adjudged  cases,  been  held  to  carry  the  estate.  But  this,  almost  always,  b 
contrary  to  the  intention  of  the  settler,  as  he  generally  wishes,  that  the  estate 
shifted  should  not  devolve  to  the  trustees  or  to  the  issue  of  the  son,  from  whom 
it  shifts,  but  vest  in  the  next  son.  This,  therefore,  should  be  provided  for.— 
4thly.  The  clause  should  also  direct,  to  whom  the  second  estate  should  devolve, 
if,  at  the  time  of  its  shifting,  the  person^  to  whom  it  is  limited,  is  not  in  existence, 
but  may  afterwards  come  in  esse.  As,  where  an  estate  is  limited  to  the  sons  of 
/•  S.f  (a  person  in  existence,)  successively  in  tail  male,  with  a  clause,  directing 

that, 


L.3.  C.  11.  Sect.  597.    Of  Discontinuance.  [327.  a. 

in  the  reversion  and  remainder  are  driven  to  tlieir  formtdon  in 
reversion  or  remainder;  and  this  remaineth  as  it  was  when 
LiuUton  wrote,  not  altered  by  any  statute.     And  the  reason 
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that,  on  the  accession  of  any  son  of  7.  S,  to  a  particular  estate,  the  lands  in 
settlement  shall  devolve  to  the  next  son  of  /.  S. ;  and  while  /.  S.  is  living  and 
has  one  •  son  only,  that  son  aocedes  to  the  estate.  It  is  proper  to  provide  for 
this  case,  by  directing  who  is  to  be  entitled  to  the  estate,  while  there  shall  be 
a  possibility  of  a  subseauent  son,  but  the  existence  of  such  subsequent  son 
shall  be  in  suspense.— 5thly.  In  many  cases  it  is  necessary  to  provide  Jbr  the 
return  of  the  property  to  a  person  from  whom  it  has  been  divested  by  the 
shifting  clause.  As,  when  a  person  settles  his  family  estate  on  himself  for  his 
life,  with  successive  remainders  to  each  pf  his  sons,  y^.,  B.y  C,  and  Z).,  in  the 
order  of  his  birth,  with  remainders  over  to  the  sons  of  each  of  them  successively 
in  tail  male ;  and  settles  a  second  estate  on  himself  for  life,  with  successive 
remainders  over  to  each  of  his  sons  J?.,  C,  and  Z).,  in  the  order  of  his  birth^ 
with  remainders  to  the  sons  of  each  successively  in  tail  male,  with  remainder 
to  A,  his  eldest  son  for  life,  with  remainders  to  his  sons  successively  in  tail 
male,  with  ulterior  remainders  to  the  dollateral  branches  of  his  family ;  and 
with  a  clause  divesting  the  second  estate  from  B.y  C,  or  JD.  and  their  respec- 
tive issue  male,  on  their  respectively  acceding  to  the  family  estate.  On  the 
death  of  A.  without  issue  male,  B,  would  accede  to  the  family  estate,  and  the 
second  estate  would  therefore  shifl  from  him.  Now,  if  C.  and  X).  should  die 
without  issue  male,  the  second  estate  would  devolve  to  the  collateral  branches 
of  the  family,  under  the  ulterior  limitations.  But,  it  could  not  be  the  inten- 
tion of  the  settler  that  this  should  take  place,  while  there  should  be  issue  male 
of  his  own  body.  To  obviate  these  and  other  incongruities  of  a  similar 
nature,  the  shifting  clause  should  be  so  framed  as  not  to  take  effect  unless 
C.  or  Z).  or  some  issue  male  of  their  bodies  should  be  living,  when  B.  accedes 
to  the  family  estate ;  and  so  as  to  provide,  that,  if  the  second  estate  shall  have 
shifted,  and  C.  and  JD.  shall  afterwards  die  without  issue  male,  the  second 
estate  shall  again  revert  to  B.  and  his  issue  male  according  to  the  original 
limitations  Still  nicer,  and  not  improbable,  cases  may  be  easily  supposed  in 
such  shifting  clauses. 

XL  2.  As  to  clauses  enjoining  persons^  to  whom  estates  are  limited  in  strict 
settlement,  to  take  the  name  and  use  the  arms  of  the  settler*  This,  in  some 
respects,  is  nicer  than  the  former  clause ;  because,  in  the  former  clause,  the 
intention  of  the  settler  generally  is,  that  the  second  estate,  upon  the  accession 
of  the  family  estate,  shall  pass,  not  only  from  the  person  himself  upon  whom 
the  family  estate  descends,  but  from  his  issue ,  but,  in  the  case  now  under  con- 
sideration it  generally  is  not  the  intention  of  the  settler,  that  the  issue  shall  be 
prejudiced  by  the  non-compliance  of  his  parent  with  the  condition  or  requisi- 
tion annexed  to  his  estate.  Now  suppose  an  estate  is  limited  to  A,  for  life, 
remainder  to  trustees  and  their  heirs,  during  his  life,  to  preserve  the  contingent 
remainders,  remainder  to  A.*s  sons  successively  in  tail  male ;  with  a  proviso, 
enjoining  A.  and  his  sons,  and  the  heirs  male  of  their  bodies,  when  they 
become  seised  in  possession  of  the  estate,  to  take  the  name  and  bear  the  arms 
of  the  settler,  otherwise  the  estates  limited  to  them  to  determine :  in  this  case, 
if  A.  the  first  taker,  should  not  comply  with  the  condition  or  requisition 
annexed  to  his  estate,  before  the  birtn  of  a  son,  his  estate  would  determine, 
and  the  contingent  remainders  limited  to  his  sons  would  either  be  void,  or  be 
preserved  by  the  limitation  to  the  trustees.  The  former  would  be  entirely 
contrary  to  the  intention  of  the  settler :  the  latter  also  would  be  contrary  to 
his  intention,  so  far,  as  by  the  words  usually  inserted  in  limitations  of  this 
nature,  the  person  refusing  to  comply  with  the  condition,  would  be  entitled  to 
the  rents  of  the  estate  during  his  life ;  and|  if  those  words  were  not  inserted, 
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the  rents,  being  undisposed  of,  would  belong  to  the  heir  at  law  of  the  seuter. 
To  prevent  tliis,  it  ia  proper  to  direct,  that  tfie  truiileeit  for  preserving  the 
contingent  remainders  shall,  nl\er  the  cesser  or*  detemii nation  of  the  estate  for 
life,  am)  during  the  suspense  and   contingency  of  the  then  next  expectant 
remainder,  stand  and  be  seiicd  of  the  estate  limited  to  them ;  in  the  firat  pl&oe, 
to  preserve  the  contingent  remainders  till  they  come  in  esse;  and  io  the  next 
place,  during  the  suspense  of  such  remainder,  upon  trust  to  psy  the  rents  to 
those,  who  would  be  entitled  to  the  estate,  if  the  persons  taking  under  the  con- 
tingent remainders  then  in  suapenso  were  dead.     It  may  not,  perhaps,  be 
unacceptable  to  the  render  to  be  presented  with  the  following  clauses,  en  which 
■11  the  above  circumstances  seem  to  be  attended  to.     It  must  be  supposed,  diat 
the  estate  is  previously  limited  to  A.,  (nfemesole,)  for  her  life,  with  a  power 
to  limit  a  rent-cha^  to  any  person  whom  she  may  marry,  for  his  life,  with  a 
Umitntion  to  C.  and  D.  and  their  heirs  during  her  life,  to  preserve  the  contiageDt 
mnainderi ;  remainder  to  hvr  sons  successively  in  tail  male;  reniaioder  to  bet 
dmgbtcrs,  as  tenants  in  common  in  tail,  with  cross  remaiiiders  in  tail  between 
them ;  with  several  remainders  over:  then  the  proviso  in  question  immediatdy 
follows:  "  Provided  always,  and  it  is  hereby  agreed  and  declared  between  and 
by  the  parties  to  these  presents,  that  the  person  or  persons,  whom  the  said 
A.  shall  marry  :  and  every  person,  who,  by  virtue  ot  the  limitations  hereia- 
liefore  contained,  or  of  this  proviso,  ihall  become  entitled  to  the  posseasioo, 
or  to  the  receipt  of  the  rents  and  profits  of  the  manors  and  other  here- 
ditaments hereby  released,  or  expressed  and  intended  so  to  be,  shall  aad 
do,  within  the  space  of  one  year,  next  after  they  respectively  shall  so  tnami 
or  so  become  entitled  to  the  possession,  or  to  the  rents  and  profits  of  tfie 
sold  mnnors  and  other  hereditaments  as  aforesaid,  take  upon  him  and  ibeni 
ria;pcclivdy,  and  use  in  all  dci-ds,  Iftkrs,   acc'junU,   and  olher   Kriiiiigs,  Iv 
or  in  which  they  respectively  shall  be  parly,  or  parlies,   or  which  they 
respectively  shall  sign,  the  surname  of  Browne  only,  and  take  and  use  no 
other  surname ;  and  quarter  the  arms  of  Drowne,  with  their  own  respective 
family  arms;  and  also  shall  and  do,  within  the  space  of  one  year  next  after 
they  respectively  shall  so  marry,  or  so  become  entitleil,  as  aforesaid,  apply, 
sue  for,  and  endeavour  to  obtain  an  act  of  parliament,  or  a  proper  licence 
from  the  crown,  or  take  such  other  means  as  may  be  requisite  or  proper  to 
enable  or  authorize  him,  or  them,  respectively,  to  take  and  bear  tlie  said 
surname  and  arms :  and  that,  in  ciise  any  such  person  and  persons  shall 
refuse  or  neglect  to  take  such  surname  and  arms,  and  to  take  and  use  the 
steps,  or  means  which  shall  be  requisite  or  proper  to  enable  and  authorize 
him  or  them  so  to  do,  within  the  said  space  of  one  year, — then,  if  the  person 
so  refusing  or  neglecting  shall  be  the  husband  of  the  said  A.,  the  liinitadon 
hereinbefore  contained,  to  the  use  of  the  said  A.  shall  cease,  determine,  and 
he  utterly  void;  and  any  annual  sum,  which  by  virtue  of  thi;  power  for  that 
purpose  hereinbefore  contained,  the  said  A.  shall  hmit,  or  appoint,  to  the 
use  of,  or  in  trust  for,  or  for  the  benefit  of  such  husband  so  refusing  or 
neglecting,  and  the  powers,  or  remedies,  and  terms  of  years  which  she  shall 
limit,  or  create  for  securing  the  same,  shall  cease,  determine,  and  become 
utterly  void;    and  that  if  the  person  so  refusing,  or  neglecting,  shall  be 
any  other  than  the  husband  of  the  said  A.,  the  limitation  hereinbefore  con- 
tained of  the  said  manors  and  other  hereditaments,  to  the  use  of  him  or 
them  so  refusing,  or  neglecting,  shall  cease,  determine,  and  become  utterly 
void:  and  that  the  aame  manors,  and  other  hereditaments  shall,  in  such 
cates,  immediately  thereupon,  devolve  to  the  person  next  beneficially  eatided 
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to  as  every  man's  right  might  be  preserved,  viz.  to  the  demandant  ^3^* 

for  his  ancient  right,  and  to  the  leoffee  for  the  benefit  of  his  war-  /gR^p  «  \^^  ^^ 
«                                                                     rantie, 

**  in  remainder,  under  the  limitations  hereinbefore  contained,  in  the  same  man- 
''  ner,  as  if  the  person  or  persons,  whose  estate  shall  so  cease,  determine,  and 
**  become  void,  being  tenant  or  tenants  for  life,  was  or  were  dead,  or  being 
**  tenant  or  tenants  in  tail,  was  or  were  dead  without  issue  inheritable  under 
*^  such  entail  ;~without  prejudice,  nevertheless,  to  any  jointure  or  jointures, 
^'  portion  or  portions,  annual  sum  or  annual  sums  of  money,  lease  or  leasea, 
^'  or  demise  or  demises,  which,  previously  to  such  cesser  or  dctenninatioa» 
**  shall  have  been  granted  or  demised  of,  or  charged  upon,  the  said  manors  and 
*^  other  hereditaments,  hereby  released,  or  expressed  and  intended  so  to  be, 
'^  or  any  part  thereof,  in  pursuance  of  any  of  the  powers  hereinafler  con- 
**  tained :  (except  as  to  any  annual  sum,  and  the  powers,  or  remedies,  and 
**  terms  of  years  for  securing  the  same,  which  shall  have  been  granted,  limited, 
''  or  appointed,  by  the  said  A.  in  pursuance  of  the  power  hereinafler  for  that 
**  purpose  contained.)     And  it  is  hereby  further  agreed  and  declared  between, 
**  and  by,  the  parties  to  tlicse  presents,  that  the  cesser  or  determination  of  the 
*'  estate  of  the  said  A.,  or  of  any  other  tenant  for  life,  by  force  of  the  proviso 
**  hereinbefore  contained,  shall  not  operate  to  exclude,  prevent,  or  prejudice, 
''  any  of  the  contingent  remainders  hereinbefore  limited  to  her,  his,  or  their 
**  son  or  sons,  daughter  or  daughters,  or  any  other  person  or  persons-;  but 
*'  that  the  remainder  limited  to  uie  said  C,  and  2>.,  and  their  heirs  during  the 
^'  life  of  the  said  A.,  or  such  other  tenant  for  life,  shall,  afler  such  cesser  or 
^*  determination,   take  effect,  and  continue,  for  preserving  such  contingent 
**  remainders,  and  giving  them  effect  as  they  may  arise.    And  that  irame- 
*'  diately  from  and  after  such  cesser  or  determmation  of  such  preceding  estate 
'<  for  life,  and  during  the  suspense  and  contingency  of  such  then  expectant 
**  remainder,  the  said  C.  and  Z).,  their  heirs  and  assigns,  shall  receive,  pay 
and  apply  the  rents  and  profits  of  the  said  manors  and  other  hereditaments, 
which  would  belong  to  such  tenant  for  life,  if  such  cesser  or  determination 
had  not  taken  place,  unto  the  person  or  persons,  for  the  intents  and  pur- 
poses, and  in  the  manner,  to,  for^  and  in  which,  the  same  rents  and  profits 
''  would  be,  or  would  have  been  payable  and  applicable  respectively,  under 
'<  and  by  virtue  of  tlie  limitations  and  provisoes  hereinbefore  contained,  in 
**  case  such  tenant  for  life  was  actually  dead ;  so  that,  immediately  from  and 
**  after  such  cesser  or  determination,  tlie  issue  of  the  said  A.,  or  of  such  other 
**  tenant  for  life,  entitled  for  the  time  being,  under  the  limitations  aforesaid,  to 
the  said  manors  and  other  hereditaments,  in  remainder  immediately  expectant 
on  the  decease  of  the  said  A-,  or  of  such  other  tenant  for  life,  may  be 
entitled  to  the  rents  and  profits  of  the  said  manor  and  other  hereditaments, 
for  his  and:hiir  own  proper  use  and  benefit  respectively,  during  the  life  of 
*'  the  parent,  as  if  such  parent  were  dead:  and  that  in  case  no  such  issue 
*<  shall  be  in  existence,  then,  during  the  vacancy  or  contingency  of  such  issue* 
'<  the  person  next  entitled  for  the  time  being,  under  the  limitations  aforesaid^ 
«  to  a  vested  remainder  in  the  said  manors  and  other  hereditaments,  expectant 
*^  on  the  decease  of  the  said  A,,  or  of  such  other  tenant  for  life,  and  failure 
of  such  issue  of  her,  or  his  body,  shall  and  nay  be  entitled  to  the  said  renta 
and  profits  for  his  and  tlieir  proper  use  and  benefit  respectively,  but  without 
any  exclusion  of,  or  prejudice  to  the  estate,  interest,  or  ri^ht  of  any  such 
issue,  afterwards  coming  into  existence,  but  only  from  the  time  of  the  birth 
of  such  issue  respectively." 

On  the  doctrine  particularly  applicable  to  the  clauses,  forming  tlie  subject 
of  this  annotation^  the  cases  of  Hopkins  v«  Hopkins,  For.  44.    1  Vez.  sen.  s68. 

1  Atkyns, 
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rantie,  which  was  founded  upon  great  reason  and  equitie :  whidi 

benefit  of  the  warrantie  should  be  prevented  and  avoided  if  die 

.  entric  of  him  that  right  had  were  lawfull,  and  thereby  also  the 

danger  that  many  times  happeneth  by  taking  of  possessions  wv 

30  £.  1 .  warily  prevented  by  law.   '  But  then  it  may  be  demanded,  seeing 

ForniedoB  65.     that  there  was  no  reversion  or  remainder  expectant  upon  anj 

i?  ^'  ^'    g        estate  taile  at  the  common  law,  nor  the  issue  in  tail©  nad  any 

ib'k^s.  46.        remedy  by  the  common  law,  if  the  tenant  hi  taile  had  aliene<t 

la  E.  4.  3.         then  by  what  law  is  the  alienation  of  tenant  in  taile  a  discon- 

^Cro.  Car.  405.)  tinuance  at  this  day  to  the  issue  in  taile,  or  to  him  in  re- 

(1  Roll.  Abr.      version  or  remainder  ?     Whereunto  it  is  thus  (^  an-  n3277| 

(Post.  3&6.  a)     swered,  that  it  is  provided  by  the  statute  of  rr.  2.  ca.  1.  I     k    J 

(Sid.  83  )  JOt  donis  conditionalibusy  quod  7ion  haheant  illi  quibus 

(Ajit.  301.)         tenementum   sic  Juerit  datum  potestatem  alienandi^   SfC.      Upon 

these  words  the  sages  of  the  law  have  construed  the  said  Act 
according  to  the  rule  and  reason  of  the  common  law,  and  that  m 
divers  and  sundry  variable  manners.  For  some  alienations  of 
tenant  in  taile,  they  have  adjudged  voydable  by  the  issue  in 
taile  by  action  only :  some  at  the  election  of  the  issue  in  taile  to 
avoid  it  by  action,  entry,  or  claime.  some  are  meerely  void 
by  the  death  of  the  tenant  in  taile :  which  severall  constructions 
were  made  upon  the  selfe-same  words  aforesaid. 

18  K.  3.1a.  As  for  example,  if  tenant  in  taile  make  a  feoffement  in  fee, 

19  i^-  3-  this  drives  the  issue  in  taile  to  his  action,  which  is  called  in  law 
Bre.  468.  ^  Discontinuance ;  and  this  construction  was  made,  for  that  at 
36  As*?  8^  *^^  common  law  the  feoffement  of  an  abbot  or  bishop,  or  of  the 
SQ  £.  a.  husband  seised  in  the  right  of  his  wife,  did  worke  a  discoo- 
Discon.  50.  tinuance,  and  did  drive  the  successor  and  the  wife  to  their  aclioD, 
6  E.  4. 3.  and  foreclosed  them  of  their  entrie ;  and  as  the  entrie  of  the 
^  E^«'^*  issue  was  taken  away,  so  consequently  of  them  in  reversion  and 
Furmcdon,  47.  &  13  II.  7.    PI.  Com.  426.    Smith  &  StapIeton*s  case.    (3  Bep.  85.) 

remainder. 


1  Atkyns,  581.  Doe  d.  Ileneage  v.  Heneage,  4  Term  Rep.  13.  Carr  v.  lord 
Erroll,  6  East.  58.  14  Ves.  478.  And  Stanley  v.  Stanley,  16  Ves.  491,  maybe 
usefully  consulted. 

II.  3.  The  injunction  of  taking  a  'particular  name,  and  using  particular 
arms,  is  sometimes  improperly  used; — As,  where  lands  are  settled  to  the  use 
of  A,  and  the  heirs  of  his  body,  he  and  they  taking,  using,  and  bearing, 
and  continuing  to  takcf  use,  and  bear  the  name  and  arms  of  A,;  or  to  the 
use  of  B,  and  his  heirs,  he  and  they  taking,  using,  and  bearing,  and  con- 
tinuing to  take,  use,  and  bear  the  name  and  arms  of  A. — But  each  of  tliese 
modes  of  injunction  is  very  objectionable.  The  first  is  nugatory;  as  B,,  by 
suffering  a  common  recovery,  may  acquire  the  fee  simple  of  the  estate,  dis- 
charged from  the  condition.  The  second  creates  a  fee  simple  conditional,  to 
endure  no  longer  than  during  such  time,  as  B,  and  his  heirs  comply  with  the 
condition,  and  therefore  virtually  prevents  the  alienation  of  the  estate.  The 
introduction  of  the  word  <<  assigns"  into  the  limitation,  does  not  practically 
remove  this  objection.  If  the  lands  held  under  the  limitation  last  mentioneci, 
vest  in  the  heir  at  law  of  the  settler,  the  condition  is  determined,  as  there  is  no 
one  to  take  advantage  of  it.  The  condition  may  be  also  released  by  such  heir 
at  law  to  the  owner  of  the  conditional  estate.  If,  afler  the  condition  is  broken, 
the  owner  of  the  land  levies  a  fine  with  proclamations,  it  may  be  a  bar,  after  the 
expiration  of  the  five  years,  to  the  right  of  entry  of  the  heir.  Mayor  of  London 
V.  Alford,  Cro.  Car.  575.  1  Jones,  45Q.  Cromwell's  case.  2  Rep.  69. 
Thomasin  y.  Mackworth^  Carter  75. — [Note  283.] 


L.3.  C.l  1.  Sect,  597.    Of  Discontinuance.  [S27-b.. 

remainder.  Also  if  an  abbot,  bishop,  or  husband  in  the  right  of 
his  wife,  seised  of  a  rent,  or  of  any  other  inheritanoe  that  lieth 
in  grant,  had  aliened,  it  was  in  the  election  of  the  successor  or 
wife  afler  the  death  of  her  husband  to  claime  the  rent,  &c,  or 
to  bring  an  action,  for  that  alienation  did  not  worke  a  discon- 
tinuance ;  and  so  it  is  by  construction  in  case  of  tenant  in  taile. 
Lastly,  if  the  abbot,  bishop,  or  husband,  had  granted  a  rent 
newly  created  out  of  the  land,  &c.  to  another  in  iee,  this  had 
utterly  ceased  by  their  death ;  and  so  it  is  also  by  construction  in 
case  of  tenant  in  taile.  So  as  these  words  (non  habent  potestatem  (t  Leo.  G6.) 
alienandi )  doe  worke  these  effects,  17/2.  as  to  lands,  that  a  feoff- 
ment barreth  not  the  issue,  SiC.  of  his  action,  but  worketh  a  dis-  /pi^,  ^a-^.) 
continuance  to  barre  him  of  his  entrie ;  as  to  rents  or  any  thing 
in  esse,  that  He  in  grant,  that  the  said  words  doe  take  away  his 
power  to  make  any  discontinuance:  as  to  rents,  &c.  newly 
created,  that  they  take  away  his  power  to  make  them  to  continue 
longer  than  during  his  life 

But  there  is  a  diversitie  betweene  an  alienation'  working  a  dis- 
continuance of  an  estate  which  taketh  away  an  entrie,  and  an 
alienation  working,  divesting  or  displacing  of  estates  which 
taketh  away  no  entry.  As  if  there  be  tenant  for  life,  the  re- 
mainder to  A.  in  taile,  the  remainder  to  B*  in  fee,  if  tenant  for 
life  doth  alien  in  fee,  this  doth  divest  and  displace  the  remainders, 
but  worketh  no  discontinuance.  And  therein  it  is  to  be  obserred, 
that  to  everie  discontinuance  there  is  necessary  a  divesting,  or 
displacing  of  the  estate,  and  turning  the  same  to  a  right :  for  if  it ' 
be  not  turned  to  a  right,  they  that  have  the  estate  cannot  be 
driven  to  an  action.  And  that  is  the  reason  that  such  inheri- 
tances as  lie  in  grant,  cannot  by  grant  be  discontinued,  because 
such  a  grant  divesteth  no  estate,  but  passeth  onely  that  which  he 
may  lawfully  grant,  and  so  the  estate  itselfe  doth  descend,  revert, 
or  remaine,  a^  shall  be  said  hereafter  in  this  Chapter. 

A.  makcth  a  gifl  in  taile  to  B.  who  maketh  a  gifl  in  taile  to  C. 
C  maketh  a  feofiment  in  fee  and  dieth  without  issue,  B,  hath 
issue  and  dieth,  the  issue  of  B.  shall  enter  ;  for  albeit  the  feoff- 
ment of  C.  did  discontinue  the  reversion  of  the  fee  simple  which 
B.  hath  gained  upon  the  estate  taile  made  to  C  yet  could  it  not  (10  Bep.  95.) 
discontinue  the  right  of  intaile  which  B.  had,  which  was  discon- 
tinued before :  and  therefore  when  C.  died  without  issue,  then 
did  the  discontinuance  of  the  estate  taile  of  B,  which  passed  by 
his  liverie,  cease,  and  consequently  the  entrie  of  the  issue  of  B* 
lawfull ;  which  case  may  open  the  reason  of  many  other  cases. 

Also  note,  that  a  discontinuance  made  by  the  husband  did  take 
away  the  entrie  only  of  the  wife  and  her  heires  by  the  common 
law,  and  not  of  any  other  which  claimed  by  title  paramount 
above  the  discontinuance.  As  if  lands  had  beene  given  to  the 
husband  and  wife,  and  to  a  third  person,  and  to  their  heires,  and 
the  husband  had  made  a  feoffment  in  fee,  this  had  beene  a  dis- 
continuance of  the  one  moitie,  and  a  disseisin  of  the  other 
moitie :  if  tlie  husband  had  died,  and  then  the  wife  had  died,  the 
survivor  should  have  entred  into  the  whole,  for  hee  claimed  not 
imder  the  discontinuance,  but  by  title  paramount  from  the  first 
feoffor ;  and  seeing  the  right  by  law  doth  survive,  the  law  doth 
give  him  a  remedie  to  take  advantage  thereof  by  entry,  for 
other  remedie  for  that  moitie  he  could  not  have. 

*<  In  fee  or  in  fee  tailed    And  so  it  is  of  an  estate  for  life. 

Sect. 


Sect.  598. 

^LSO  if  tntnl  in  tailt  bt  diiteiitd,  and  hr  rtieoH  by  hit 
■^   tr  dixd  ta  Ike  diafiwHriiwi  to  kit  ham  alt  ihe  rigkl  vkich  PSSST 
Ac  hmh  in  thttame  teneawnit.  ihu  (*»  «"  diieoatiamiiKe,  for  that   L  ■-  J 
fMkiwi  of  the  right  paueth  lu  the  iHueiior,  but  for  term*  ofth* 
life  of  Unant  ii 


n  tailt  tclach  laade  tlu  release,  Sfc. 


(I  Bcp.  31 -> 


Sect.  599. 


J^VT  tnt  lit  ftf^ment  oftrtunUin  laite,fef  timptt pataeih  by  the 
■'^  ftt^ment  igjartt  a/  lie  litxrie  o/$eitiu,  ^c 


i 


Sect.  600. 

D  UT  by  force  of  a  re/ease  nothing  dtatt  patK  bnt  the  right  which  Ir 
mm  HHT^W/y  aini  rightfu/la  reTeate,  irithout  hm-t  or  dmmmage  to 
other  pertOM  who  thall  have  right  therein  ajier  his  ileeease,Sfc.  So  then 
m  great  diverntie  betncetie  n  Jeoffement  of  tenant  in  totte,  and  a  re/ean 
made  bt/  taumt  in  taiU. 

f\  U  R  autiior  having  put  cxamjilcc  of  estates  passing  by  tnu» 

mutation  of  un  estate  and  [Mffiscstion,  doth  in  this  and  the  tn 

Sections  following  put  b  diversitic  beiireene  a  feoSiaeiit  aixl  ■ 

release  or  conltniiation  of  a  bare  right  -.  (or  it  is  a  rale  in  bvi 

that  the  disseisee,  or  aoy  other  that  hath  s  ri^t  only  by  hit 

'•'V.4.1I.  release  or  conlirmatiun,  cannot  make nny  discontinuance,  tKcsise 

tiE4.  11.         ttotliinu'   ctiin>3*5';   lluri^bv  l>iil   lli^r   -.vhfcli  ni.iv   lawfullv   [i.u^. 

S"-!,":^  ISut   ottuTvii^o  it  is   of  a'lL-ul!iii([.t  in   respcit'of  tilt    liv^iie  cf 

(I'w  sjg'aao)  *^'*'"'  '"■"  '''^'  "■  '*  ''"-■  """''  solcmne  and  common  assurance  ia 

the  country,  utid  to  be  niuiiitaincd  for  tite  conimcui   quiet  of  the 

rcalnie;  and  by  the  li^uffnicnt  ttic  freehold  (which  is  so  roucb 

esteemed  in  law;  il()ih  pa.sai:  by  open  liverie  to  the  feoffee,  and 

by  the  release  a  bare  right. 


Sect.  601. 

/i^T  it  is  saiil,  t/itil  if  the  tenant  in  taile  in  this  case  release  to  hii 
disseisor,  and  hind  him  and  his  /icires  to  n-arraiitie,  •  and  ditth, 
and  this  tcarrantie  descend  ti>  (A)  his  issue,  this  is  a  discontinuance  by 
reason  of  the  uarrantie  (f  ceo  est  dlscoiuiiiuancc  per  cause  de  le  gar- 
ran  tie)  1. 

THE 


'   Ifc.   added   in   L.  and    M.    and 


f  donques  adiled  in  L.  and  M.  and 
Roh. 

X  ^c.  added  in  L.  and  M.  and  Roh. 


ijsuc"?     Sri  ^t^.Iiuv■ 
eh  dofoidt  at  a  bnt^Jim 
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'y  H  E  reason  why  the  addition  of  the  warrantie  in  this  case  3  H.  4.  ©. 

roaketh  a  discontinuance,  is  that  which  hath  beene  said,  xriz,  "  ^  ^' 

If  the*  issue  in  taile  should  enter,  the  warrantie  f which  is  iJ^°i  i  J. 

[i3287|,^*^  much   favoured  in  law)   qcj*  should  be  destroyed;  aiH.7. 9. 

Y^    J  and  therefore  to  the  end  that  if  assets  in  fee  siniplo  43  E-  3-  8. 

doe  descend,  he  to  whom  the  release  is  made,   may  '5  E-  4-  tit. 

plead  the  same,  and  barre  the  demandant :  by  which  nicanes  all  vi  ^ect^^oS 

rights  and  advantages  are  saved.     And  that  I  may  note  it  once  50a.  637.  658 

for  all,  an  (it  is  said  J  with  Littleton  is  as  good  as  a  concessum  in  (3  Rep.  85.) 

a  booke  case.  (Poit.63a,633  ) 


Sect.  602. 

T^UT  if  a  man  hath  issue  a  sonne  hy  his  wife,  and  his  wife  diethy 
ajid  after  hee  taketh  another  wife,  arid  tenements  are  given  to  him 
and  to  his  second  wife,  and  to  the  heires  of  their  two  bodies  engendred^ 
and  they  have  issue  another  sonne,  and  the  second  wife  dieth,  and  after  the 
tenant  in  taile  is  disseised,  and  hee  release  to  the  disseisor  all  his  right,  SfCm 
and  bind  him  and  his  heires  to  warrantie,  8^c.  and  die,  this  is  no  discou" 
tinuance  to  the  issue  in  taile  by  the  second  zcife,  but  he  may  well  entei*,  %for 
that  the  warrantie  descendeth  to  (B)  his  elder  brother  which  his  father  had 
by  the  first  wife,  \\  S^c. 


Sect.  603.      '  (8  Rep.  86.) 

TN  the  same  manner  is  it,  where  lands  are  descendible  to  the  youngest 
sonne  after  the  custome  of  Burrough-English,  which  are  entai/led,  Sfc. 
and  the  tenaunt  in  tayle  hath  two  sonnes,  and  is  disseised,  and  he  releaseth 
io  his  dis!>eisour  all  his  right  with  warrantie,  8fc.  and  dieth,  the  younger 
sonne  may  enter  upon  the  disseisor,  notwithstanding  the  warranty,  for  that 
the  warrantie  descendeth  to  (C)  the  elder  son:  for  alwayes  the 
r329n    ^  warrantie  shall  descend  to  him  who  is  heire  by  the  common 


luh 


i/'. 


X^  Y  these  two  examples  in  this  and  the  Section  next  following, 
it  appeareth  that  a  warrantie  being  added  to  a  release  or  con- 
firmation, and  descending  upon  him  that  right  hath  to  the  lands^ 
maketh  a  discontinuance;  otherwise  it  is  out  of  the  reason  of  the 
law,  and  worketh  no  discontinuance,  if  the  warrantie  descendeth 
upon  another. 

**  With  tvarrantie,  SfC.**     Here  is  implied  that  he  doth  binde 
bim  and  his  heires  to  warrant  to  the  releasee  and  his  heires. 

"  Alwayes 

§  S^c,  added  in  L.  and  M.  and  Roh.         ||  Sfc.  not  in  L.  and  M.  or  Roh. 


■jy——  ■    ■»      I 


(B)  Vid.  twt&  A.  mi  Sect.  601. 

(C)  Vid.  note  A.  on  Sert.  601. 

vot.  n.  o  o 


|;a.329.b.]  Of  Disconlinuaura.  L.3.C.11.S. 


life*   I 


"  Almayft  thr  teamtntie  ikcll  dacemt  lo  him  rcho  it  hn\ 

comaum  lavi"     Tliii  i*  a  maxitne  of  the  commuo  law  unl  .^ 

more  *h»JI  be  Kiid  in  the  Chapler  of  Warrnnlie,  Seril'M  71I 
735.  73^.  737.  w>  ai  it  is  not  llie  warranlw  only  thai  lUAkcti  I 
dwcontmuuice,  but  the  waiTBoUe  and  the  iliH:eat  upon  him  dul 
riglit  both  logethcf . 


Sect.  604. 


? 


ALSO,  if  an  abbot  be  diueiui},  and  hee  reUatfth  to  the  diaseuor 
aarrantic,  th'it  it  no  ditcantiiiuance  (0  his  sucrettor,  because  r>atkaf 
poMurth  bjf  this  reimst  but  the  right  tcMcA  hee  hath  during  the  tim 
that  he  n  abbot,  and  the  varrantie  is  exfired  b^  hi$  privation,  or  by  kit 
death. 

(311*11.73.)       HTHE  reason  hcTOof  ycclded  by  Littleton  is,  for  thUtbeviN 
rantio  is  expired  by  his  privation  or  death. 

"  Bi/  hi-f  pri-BatioB,  or  tn/  hit  death."     Note,  that  privntko  a 

here  resembled  to  death,  and  so  is  translation  also.    Wheron  ^ 

diversitie  is  ivorthy  of  obftcrvaiion,  lliat  when  a  bishop,  &c.  mb 

an  estate,  Ica^e.  grant  of  n  rent-charge,  warranty,  or  any  other Kt 

which  may  lend  to  the  diminution  of  the  revenues  of  Uie  bidtop- 

ricke,  &c.  which  should  maintaine  the  successor,  there  the  nrifi- 

VideigE.3.  t6.  tion  or  translation  of  the  bishup,  &c  is  all  one  with  his  deadL 

tt"**'*-''."^     But  where  the  bishop  is  patron  and  ordinary,  and  cooGnnetbi 

(i^w.  3iPj       lease  made  by  the  parson  without  the  deane  and  ch^ter,  and  ads' 

the  parson  dicth,  and  the  bishop  coUatetli  another,  and  thea  it 

translatcil,  yet  his  confirmation  renmineth  good  ;  for  the  revenotf 

thai  aro  lo  m.iiiiliiiQL'  thu  succe-sur  arc   iiul  ihtTcby   diminished, 

f«]  99  £.3.16.   A"**  '''^  ''''^  divcrsitio  doth  hold  in  case  of  rcsignatioD,  notwili- 

tlL(unnL  99.    standing  [m]  the  authorilie  to  the  contrar)-. 


Sect.  605. 


y^L  SO,  if  a  man  seised  in  the  ris^hl  of  his  nifv  he  disseised,  and  k 
reieaieth,  Sfc.  with  Kurrantie,  thin  is  710  disroiitinuauce  to  the  sift,  if 
^hee  surviveth  her  husband,  but  that  she  may  enter,  ^c.     Causa  putet. 

'T'  H  i  S  is  evident,  unlesse  the  wife  be  heire  to  the  husband  ,« 
by  law  she  may  be),  and  then  it  is  a  discontinuance  forttie 
cause  aforesaid. 


(CJ-  Sec  I.  C06. 


m 


J^  L  SO,  if  trmnt  in  tm/le  of  certaine  land  Icllelh  the  same  fand  to  en- 

other  J  or  ierme  ofyeare.^,  bif  force  teherenf  the  lessee  hath  thereot 

poiscssiott,  m  ahvte  jwKession  the  tenant  in  tayle  Ay  his  deed  reteaselh  r'll 
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the  right  that  he  hath  in  the  same  land^  to  have  and  to  hold  to  the  lesiee 
and  to  his  heires  for  ever;  this  is  no  discontinuance,  but  after  the  decease 
of  the  tenant  in  taj/le,  his  issue  may  well  enter y  because  by  such  release 
nothing  passeth  but  for  terme  of  the  life  of  the  tenant  in  tayle  (pur  ceo  que 
per  tiel  release  riens  passa  rorsque  pur  terme  de  *  la  vie  de  le  tenant 
en  le  taile). 

^^  J^ECA  USE  by  such  release  nothing  passeth  J^    Here  is  one 
of  the  maximes  of  the  common  law  rehearsed  by  our  author, 
whereof  he  doth  put  divers  examples  hereafter. 


Sect.  607.  (3ii*p.85.b.) 

TN  the  same  manner  it  is,  if  the  tenant  in  tayle  confirme  the  estate 
of  the  lessee  for  yeares,  to  have  and  to  hold  to  him  and  to  his  heires^ 
this  IS  no  discontinuance,  for  that  nothing  passeth  by  such  confirmation 
but  the  estate  which  the  tenant  in  tayle  hath  for  terme  of  his  life^  S^c. 

'*  'XTOTHING  passeth  by  such  confirmation"    Here  is  an-  (Ant  398.) 

other  of  the  maximes  of  the  common  law  rehearsed  by  our 
author,  whereof  he  putteth  examples  hereafter. 

More  shall  be  said  hereof  in  the  next  Section  following. 


Sect.  608. 

y^  LSO,  if  tenant  in  taile  after  such  lease  grant  the  reversion 

[3307|  in  fee  by  his  deed  to  another,  and  cdr  wilTeth  that  after  the 

a.  J  '^^'^'^^  ended,  that  the  same  land  shall  remaine  to  the  grantee  and 
his  heiresfor  ever,  and  the  tenant  for  yeares  attonie,  this  is  no 
discontinuance.  For  such  tilings  which  passe  in  such  cases  of  tenant  in 
taile  only  by  way  of  grant,  or  by  confirmation,  or  by  such  release,  nothing 
can  passe  to  make  an  estate  to  him  to  whom  such  grant,  or  corifirmation, 
or  release,  is  made,  but  that  which  the  tenant  in  taile  may  rightjully  make, 
and  this  is  but  for  terme  of  his  life  (f  et  ceo  n'est  forsque  pur  terme  de 
sa  vie),  Sfc. 


Sect,  609.  (Ant.  351.  b.) 

iP  OR  if  I  lett  land  to  a  man  for  terme  of  his  life,S^c.  and  the  tenant 

for  life  letteth  the  same  land  to  another  for  terme  of  years,  6)X,  and 

€ifter  my  tenant  for  life  grant  the  reversion  to  another  in  fee,  and  the 

tenant 

*  la— son,  L.  and  M-  and  Roh.  f  et  ceo  n'esl-^c.  iwt,  L.  and  M. 

andRoL 

OO   Q 
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tenant  for  yeares  attorne,  in  this  case  the  grantee  bath  in  the  freehold  but 
an  estate  for  terme  of  the  life  of  his  grantor  (en  cest  cas  le  grantee 
fn'ad  en  le  frank  tenement  forsque  J  estate  pur  terme  de  vie  son 
granntor),  S^c.  and  I  zvhich  am  in  the  reversion  of  the  fee  simple  nuy 
not  enter  by  force  of  this  grant  of  the  reversion  made  by  my  tenant 
for  life,  for  that  by  such  grant  my  reversion  is  not  discontinued,  but 
a/wayes  remniues  unfo  me,  as  it  tens  before,  notwithstanding  such  grant 
of  the  reversion  made  to  the  grantee,  to  him  and  to  his  heires,  ^c.  because 
nothing  passed  by  force  of  such  grant,  but  the  estate  which  the  grantor 
Jiath,Si'c.{i) 

Sect. 

.f  n'ad— ads,  L.  and  M.  and  Roh.  t  esUte  not  in  L,  and  M.  or  Roh. 


( 1 )  VII.  As  to  the  modes  of  conveyance  tohich  tvork  a  discontinuance,  it  may 
be  laid  down  as  a  general  rule,  that  no  alienation  which  is  not  made  by  livery 
of  seisin,  or  by  some  mode  of  assurance  equivalent  to  it,  can  work  a  discontinu- 
stnce.     It  has  been  observed  before,  that  the  usual  mode  of  conveyance  at  the 
common  law,  was  bl  feoffment;  that  feoffments  were  formerly  made  without 
writing ;  and  that,  when  writing  came  into  use,  the  transmutation  of  the  pro- 
perty was  effected,  not  by  the  writing,  but  by  the  livery  which  it  authenticated. 
A  fine  is  oflen  defined  to  be  a  feoffment  upon  record,  the  conusor^s  acknowledg- 
ment upon  record  of  the  right  of  the  conusee  to  the  lands,  being  considered 
tantamount  to  actual  livery.     The  fines,  therefore,  which  are  said  to  be  exe- 
cuted in  contradistinction  from- those,  which  are  said  to  be  executory,  give  the 
conusee  the  immediate  possession  of  the  land ;  and  those  which  arc  called  exe- 
cutory, enable  him  to  recover  it  immediately,  by  an  habere  focias  seisinanu — A 
common  recovery  is  the  judgment  of  a  court  of  record,  that  the  demandant  shall 
recover  against  the  tenant ;  upon  which  he  may  immediately  sue  out  the  habere 
focias  seisinam.     Considering,  therefore,  fines  and  recoveries  only  as  commoa 
assurances,  tlie  acknowledgment  upon  record  in  the  former,  and  the  judgment 
to  recover  in  the  latter,  are  supposed  to  equipoise  the  notoriety  of  Every. 
Hence,  both  a  fine  and  a  common  recovery  are  of  force  to  work  a  discontinu- 
ance.    With  respect  to  releases, — where  the  person  whose  estate  is  discontinued, 
releases  to  tlie  alienee,  his  release  must  be  considered  as  operating  per  mitter 
le  droit.     Now,  it  has  been  observed  in  a  former  place,  tliat  releases  by  persons 
disseised,  may  be  made  either  to  the  disseisor,  his  feoffee,  or  his  heir :  and  that 
in  all  these  cases,  the  possession  is  in  the  releasee,  the  right  in  the  releasor,  and 
that  the  union  of  the  right  to  the  possession  completes  the  title  of  the  releasee, 
the  notoriety  of  the  disseisin  countervailing  the  livery.     But  this  can  only  be 
understood  of  those  cases  where  the  releasor  has  the  fee  simple.     In  both  cases 
the  possession  of  the  disseisor  is  equally  notorious ;  hut  where  the  releasor,  as  ia 
the  instance  brought  by  Littleton,  has  only  a  partial  estate  in  the  lands,  he  has 
not  in  him  a  right  to  the  fee  simple  of  the  land,  and  cannot,  of  course,  transfer, 
or  cede  it  to  another.     Hence,  though  the  release  of  a  disseisee,  who  before  the 
disseisin  was  seised  in  fee-simple,  completes  the  title  of  the  disseisor  ;  the  release 
of  a  disseLsee,  who  before  the  disseisin  had  only  an  estiitc  tail,  does  not  complete 
his  title,  and  therefore  does  not  amount  to  a  discontinuance. — With  respect  tD 
co7ive:/n7ices  tohich  operate  by  the  statute  of  uses;  it  is  clear  that  there  cannot  be 
si  discontinuance,  where  the  possession  'remains  with  the  party ;  for,  in  those 
cfases,  the  possession  is  not  disturbed,  nor  can  there  be  any  livery  of  seisin,  or 
;iny  thing  tantamount  to  it; — but  it  is  equally  clear,  that  if'  the  uses  are  raised 
by  a  traiibuiutaLion  of  the  possession^  that  transmutation  may  produce  a  discon- 
tinuance. 
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(C^  Sect.  610.  (Ant.  388. 349.) 

b.' J 


D 

TN  the  same  manner  is  iV,  if  tenant  for  terme  of  life  hy  his  deed  con' 
Jirme  the  estate  of  his  lessee  for  yeares^  to  have  and  to  hold  to  him 
and  his  heires,  or  re/ease  to  his  lessee  and  his  heires,  yet  the  lessee  for  yeares 
hath  an  estate  but  for  terme  of  the  life  of  the  tenant  for  life,  8^c, 

"  JpO  R  such  things  which  passe  in  suck  cases  of  tenant  in  taile, 
Sfc,**  Here  is  rehearsed  another  ancient  maxime  of  the 
common  law  touching  grants;  and  hereby  it  appeareth  that  a 
feoffinent  in  fee  (albeit  it  be  by  parol)  is  of  a  greater  operation 
and  estimation  in  law,  than  a  grant  of  a  reversion  by  deed,  though 
it  be  inrolled,  and  attornement  of  the  lessee  for  yeares  of  (A)  a 
release,  or  a  confirmation  by  deed,  for  the  reasons  aforesaid. 
And  this  is  manifested  by  the  examples  which  our  author  here  ia 
these  three  Sections  putteth. 


Sect.  611. 

T}  U  T  otherwise  it  is  when  tenant  for  life  maketh  a  feoffment  in  fee, 

for  hy  such  a  feoffment  the  fee  simple  passeth.    For  tenant  for  yeares 

may  make  a  feoffment  in  fee,  and  by  his  feoffment  the  fee  simple  shall  passe, 

and  yet  he  had  at  the  time  of  the  feoff'ment  made  but  an  estole  for  terme 

of  yeares,  S)'c.  {1) 

''BUT 

(A)  Here  "  of  "  teemt  printed  by  miHaki  insUad  rf  "  to."     See  Mr.  Rit»s  Jntr.  p.  1  a  1 . 


tinuance.  This,  in  fact,  is  only  repeating  what  has  been  observed  before;  for 
it  is  not  the  creation  or  limitation  of  the  use,  but  the  operation  upon  the  posses- 
sion, that  produces  the  discontinuance. — Upon  these  grounds,  therefore,  a 
bargain  and  sale,  a  covenant  to  stand  seised,  and  a  lease  and  release,  cannot 
work  a  discontinuance;  but  a  feoffment  executed,  a  fine  levied,  or  a  reco- 
very suffered  to  uses,  have  that  power.  See  page  271.  b.  note  1  VI.^ — But, 
if  a  warranty  is  annexed  to  a  bargain  and  sale,  covenant  to  stand  seised,  or 
release,  it  may  produce  a  discontinuance.  This  will  be  better  understood  after 
perusing  our  author's  chapter  on  Warranty,  At  present  it  is  sufficient  to 
observe,  from  lord  chief-baron  Gilbert's  Ten,  120,  that  a  release  with  warranty 
works  a  discontinuance ;  for  at  common  law  the  warranty  was  a  voluntary  cove- 
nant of  the  force  of  a  feudal  contract,  repelling  the  warrantor  from  claiim'ng  the 
land,  and  obliging  him  to  defend  it;  and  though  the  statute  takes  away  the 
force  of  such  covenants,  that  they  shall  not  bar  the  issue,  yet  the  issue  must 
claim  in  the  method  the  statute  prescribes,  viz.  by  action ;  and,  therefore,  it 
works  a  discontinuance,  since  the  issue,  in  such  case,  cannot  re-coutinue  but  by 
action  only. — Note  284.1 

( 1 )  What  possession  is  required  in  the  feoffor  to  make  his  feoffinent  an  actual 

O  o  3  disseisin 
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(Po»t  357.  a.)     "   13  U  T  an  estate  for  terme  ofyeare$y  S^c"     Here  it  is  implied, 

that  albeit  the  feoffment  made  by  lessee  for  yeares  be  a 
feoffment  between  the  feoffor  and  feoffee,  and  that  by  this  feoff- 
ment 


disseisin  of  the  freehold,  not  merely  a  disseisin  which  is  such  at  the  election  of 
the  party,  has  been  a  subject  of  much  discussion ;  and  it  is  therefore  sop- 
posed,  that  the  following  attempt  at  a  full  investigation  of  the  very  abstruse,  bnt 
not  useless,  learning  upon  the  subject,  will  not  be  unacceptable  to  the  reader. 
By  the  doctrine  of  the  feudal  law,  no  person  who  had  an  estate  of  less  duntioD 
and  extent  than  for  his  own  life,  or  for  the  life  of  another  man,  was  coDsidered 
to  be  a  freeholder ;  and  none  but  a  freeholder  was  considered  to  have  the  pos- 
session of  the  land.  It  is  true,  that  estates  were  sometimes  held  for  terms  of 
years.  In  that  case,  the  possession  of  the  termor  was  considered  to  be  the 
possession  of  the  freeholder ; — but  still  the  termor  held  the  possession,  thoitt^ 
ne  held  it  for  the  freeholder ;  and  the  freeholder,  by  trusting  the  termor  witbi^ 
exposed  himself  to  lose  it,  by  the  termor's  negligence  or  treachery.  If  the  ter- 
mor lefl  the  possession  vacant;  if  he  permitted  himself  to  be  disseised  of  it;  if 
he  undertook  to  alien  it  either  by  act  in  pais,  or  by  matter  of  record ;  if  he 
clainu'd  the  fee  .  or  if  he  affirmed  it  to  be  in  a  stranger ; — in  all  these  cases^  the 
freeholder  exposed  himself  to  the  loss  of  the  possession,  as  much  as  if  theyweie 
his  own  acts.  Thus  the  termor  held  the  possession,  but  he  was  said  to  hold  it 
nomine  alieno,  in  contradistinction  to  the  freeholder  himself,  who  was  said  to 
hold  it  nomine  propria.  Hence  Britton  expressly  defines  an  estate  of  freehold 
to  be  *'  the  possession  of  the  soil  by  the  freeholder  ;'*  and  the  author  of  the  Doc- 
tor and  Student  says,  *'  that  the  possession  of  the  land  is  called  in  the  law  of 
**  England  the  franktenement  or  freehold.*'  Britt.  c.  32  Doct  and  Stud, 
dial.  'i.  c.  'i2.  So  nearly  synonymous  in  those  days  was  the  possession  to  the 
freehold.  In  this  manner,  the  possession  of  the  termor  differed  from  that  of  • 
mere  bailiff,  who  had  no  possession.     The  same  principles  obtained  with  res- 

Scct  to  the  transfer  of  the  freehold.  Nothing  further  was  necessary  than  • 
elivery  of  the  possession,  or,  as  it  is  called  by  our  law-writers,  livery  of  seisin. 
The  freehold  could  be  transferred  by  no  other  means.  But  here  a  difference  is  to 
be  observed  with  respect  to  the  effect  of  the  livery  of  a  termor  for  years  (such 
as  was  mentioned  before),  and  the  livery  of  a  mere  bailiff.  On  account  of  the 
Dolemnity,  upon  which  the  entry  of  the  termor  into  the  lands  was  grounded; 
the  connection  between  him  and  the  reversioner,  and  his  actually  holding  the 
possession  of  the  land  (though  he  held  it  for  the  freeholder),  the  livery  of  the 
tbrmer  was  a  transfer  of  the  possession ;  but  the  livery  of  the  latter  was  abso- 
lutely without  effect.  In  process  of  time,  involuntary  alienation,  or  alienatioo 
arising  from  attachment  for  debt,  was  admitted.  This  produced  the  estates  of 
tenants  by  elegit,  by  statute-merchant,  and  statute-staple.  Long  leases  for  yeais 
also  came  into  use,  and  more  settled  and  accurate  notions  were  had,  of  tenan- 
cies by  sufferance  and  at  will.  All  these  were  considered  to  be  in  the  same 
situation  as  the  termor  for  years.  Tlieir  possession  was  held  to  be  the  pos* 
session  of  the  immediate  freeholder;  but  as  they  had,  or  rather  held,  the  posses- 
sion, and  were  in  by  the  act  of  the  freeholder  m  some  cases,  and  by  his  privity 
or  forbearance  in  all,  they  were  considered  to  be  zn,  as  of  tlie  seisin  of  tlie  fee. 
It  sometimes  happened  that  persons  had  the  possession  who  had  not  the  right ; 
such  were  tenants  by  disseisin,  deforcement,  abatement,  or  intrusion.  Still| 
as  they  had  the  possession,  they  might,  by  livery  of  it,  transfer  it  to  another* 
Thus,  by  the  old  feudal  law,  on  the  one  hand,  the  freehold  could  not  be  transr 
fcrred  but  by  livery  of  seisin ;  on  the  other,  livery  of  seisin  could  not  be  made 
by  any  person  who  had  the  possession,  without  transferring  the  freehold.  Tlus 
transfer  of  the  fee  was  called  a  feoflment.  No  writing  was  necessary  for  thii 
purpose;  and  when  charters  came  into  use,  the  transfer  of  the  fee  was  supposed 
to  be  produced  (as  has  been  already  observed),  uQi  by  the  charter,  but  W  the 

wrtPf 
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meni  the  fee  simple  passeth  by  force  of  the  h'very,  jet  is  it  a  dis* 
seisin  to  the  lessor.     And  here  it  is  worthy  to  be  observed^  that 

our 


mmm 


livery  which  it  authenticated.  But  the  material  variation  with  respect  to  the 
form  of  transferring  property  by  livery  was,  that  originally  it  was  usual  to  make 
the  feoflEment  on  the  land  before  the  peers  of  the  court,  who  subscribed  the 
charter  of  feofFment  with  their  names,  and  the  entry  of  the  feoffee  upon  the  land 
was  afterwards  recorded  in  the  lord's  court :  but  in  progress  of  time,  the  feoff-" 
ment  was  allowed  to  be  good,  though  it  were  attested  by  strangers  only ;  and 
the  recording  of  the  feotfee's  entry  was  dispensed  with.  Tliis,  undoubtedly, 
leAened,  veir  considerably,  the  solemnity  and  notoriety  of  feoffments :  and  we 
have  an  opinion  of  the  highest  authority,  delivered  with  much  consideration 
and  infinite  ability,  in  a  case  of  the  highest  moment,  that  it  had  a  very  great 
effeet  on  their  operation  and  efficacy,  with  respect  to  the  circumstance  before 
us. — The  case  alluded  to  is  that  of  Taylor  on  the  demise  of  Atkyns  v.  Horde, 
and  others,  i  Burr.  60.  5  Bro.  Par.  Ca.  247.  Cow.  689. — As  a  minute  and 
accurate  statement  and  examination  of  the  doctrines  laid  down  in  that  case  will 
serve  greatly  to  illustrate  the  point  now  under  consideration,  they  shall  be 
presented  here  to  the  reader.  The  case,  so  far  as  it  relates  to  the  points  in 
question,  was,  that  sir  Robert  Atkyns  was  tenant  for  life ;  remainder  to  dame 
Ann  Atkyns,  his  wife,  for  life ;  remainder  to  sir  Robert  Atkyns  (his  eldest  son 
by  a  former  marriage)  in  taile  male :  remainder  to  mr.  John  Tracey,  and  his 
younscr  brothecs  successively,  in  tail  male ;  remainder  to  mr.  Richard  Atkyns 
and  his  heirs.  Upon  the  deaUi  of  sir  Robert  the  father,  dame  Ann  his  widow 
entered  upon  the  lands.  In  Trinity  term  1710  an  ejectment  was  brought  in 
the  court  of  common-pleas,  against  her  ladyship,  by  John  Phillips,  upon 
the  several  demises  of  sir  Robert  Atkyns  tne  son,  and  of  Joseph  Walker, 
to  whom  several  terms  of  years  attendant  upon  the  inheritance  had  been  as- 
signed, in  trust  for  sir  Robert  the  son.  A  verdict  was  found  for  the  plaintifl^ 
and  he  recovered  terminum  suum  pradictum,  and  had  an  habere  Jacias  posset^ 
sionem.  It  is  to  be  observed,  that  no  account  of  the  case  states  the  grounds 
upon  which  this  verdict  was  found  for  the  plaintiff.  Most  probably,  it  was 
merely  in  consequence  of  the  terras  of  years  which  had  been  assigned  to  hink 
On  the  1st  of  January  1710.  John  Phillips,  the  plaintiff,  surrendered  the  terms 
to  sir  Robert  the  son;  and  on  the  17th  of  the  same  month  sir  Robert  made  a 
feoffment  of  the  estates  in  question,  with  livery  of  seisin,  to  James  Earle  and 
his  heirs.  In  the  deed  of  feoffment  it  was  declared,  that  the  feoffment  was 
made,  that  James  Earle  might  become  perfect  tenant  of  the  freehold,  in  order 
for  the  suffering  of  a  common  recovery ;  which  recovery,  it  was  thereby  de- 
clared, should  enure,  to  the  use  of  sir  Robert  Atkyns  the  son  and  his  heirs. 
The  recovery  was  suffered  in  Hilary  term  1710.  Sir  Robert  died  on  the  gth  of 
.  November  1 71 1,  without  issue,  and  intestate.  His  nephew,  mr.  Robert  Atkyns, 
was  his  heir  at  law.  In  Hilary  term  1711  an  ejectment  was  brought  against 
him  by  lady  Atkyns;  and  in  Easter  terra  1712  a  general  verdict  was  given  for 
her.  She  died  in  the  month  of  October  following.  Upon  her  death,  rar.  Robert 
Atkyns  entered,  and  continued  in  possession  of  the  estate  till  the  i(ith  of 
March  1 753,  when  he  died,  leaving  issue  only  two  daughters ;  Ann,  the  wife 
of  mr.  Horde;  and  Elizabeth,  the  wife  of  mr.  Chamberlayne.  The  death  of 
sir  Robert  Atkyns  the  son  without  issue,  necessarily  brought  into  question  the 
validity  of  the  recovery  suffered  by  him ;  for  if  it  were  good,  it  destroyed  his 
estate  tail,  and  all  the  remainders  expectant  upon  it ;  and  mr.  Robert  Atkyns, 
his  nephew,  and  after  his  decease  mrs.  Horde  and  mrs.  Chamberlayne,  h.is  only 
children,  became  entitled  to  the  estates,  as  his  heirs  at  law.  But  if  it  were 
not  a  good  recovery,  then,  upon  the  decease  of  dame  Ann  Atkyns,  mr.  John 
Traey  became  seised  in  tail  or  the  lands  devised  by  the  testator's  will,  with  the 
several  remainders  oven— In  the  year  175S>  an.ejectment  was  bftmgfat  against 
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aut  Euithor  Mttli,  (tiat  tenant  for  lenne  of  veares  mil); 
feoffment ;  whcrcujiou  it  fuUawetb,  thai  lliv  feoffor  taay 


iDb  Robert  Aikyiw,  and  mt.  and  mra.  Honlo,  and  mr.  and  mn.  ChaniberUynr, 
byCfprinn  Tuj'lor.oa  the  demise  of  mr.Jolm  Tracy,  wbo,  in  conacqucooe  of 
B  direction  contained  in  sir  Robert  Atkyn*  tlic  ratltcr'*  will,  hod  takeo  the 
mine  of  Alkytis  The  jury  Ibund  a  epcciul  vLnlicl.  The  ctue  wai  wgned 
£lnir  times  bi.'lori.'  thr  judgci  ot  the  uaurt  of  kine'i  beiicli>  A  point  araa^ 
whether,  biipposinti  the  recovery  to  be  bad,  the  plaintiff's  ejectment,  not  ha*iiH 
beea  brmighi  wiihin  rwi'ntyoue  years  after  hi«  title  accrued,  wiu  not  bvrM 
by  the  statute  of  limitations,  Tlie  court  was  of  opinion  it  was  bnrrrd  by  thtf 
statute.  The  case  nflorwords  went  to  the  booKo  of  lords :  ult  tlio  judge*  wwn 
orietvd  to  attend:  their  opinion  nes  onked  upon  the  point  oriaing  fro<ii  the 
MMute  of  limitatioiw;  it  ugrt-cd  with  that  of  tlie  Judges  of  tlie  cuurt  of  kin/s 
bench  !  the  judgment  of  tht  court  wm  therefore  nmruied.  Afterw  itrdi^  mr.  Jom 
Xnicy  Alkyn»  uud  mII  hi*  hrotlien:  died  without  iMue:  and  then,  suppowng  the 
recovery  to  be  void,  nir.  Edvrard  Kjiwey  Atkyns,  the  then  heir  at  law  of 
■nr.  Richurd  Atkyns,  became  entitled  to  the  estate.  He  clainuKl  imdtt  u  ne* 
title,  and  was  not  therefore  bound  by  the  statute  of  limitations.  An  rjcctneat 
wu  delivered  by  him  in  Hilary  term  1777-  Thin  brought  the  question  of  Ha 
validity  of  the  iicovery  odco  more  bcforo  the  court.  It  i«  to  be  obscrveti.  ihtf 
though,  when  the  case  eaaio  before  tlie  court  upon  the  eJL-ctmcnt  brought  by 
mr.  John  Tracy  Atkyns,  (be  matter  went  oiT  on  the  iiuuit  ariaing  from  tM 
Kttttutc  of  liniitalionx,  yet  thr  questions  nrining  upon  me  validity  of  the  n- 
COTcry  were  inoKt  elaborately  argued  by  the  bar :  and  lord  chief-juidoe 
Mai»I)i?ld,  when  ho  gave  tliu  judgment  of  the  court,  entered  into  a  very  miouie 
(]i*CUi»tion  of  tlieni,  and  gave  his  opinion  very  fully  and  decisively  upon  then 
all : '  so  that  what  was  laid  upon  tliia  subject,  when  the  case  canie  before  tha 
court  in  1 777,  wa«,  in  generu,  only  a  repetition  of  what  was  said  upoo  il  aa 
'die  former  occasion.  Ab  lord  ManaHeld^s  speech  in  the  report  given  of  il  by 
sir  Janus  BiiriMiv,  coiUrtins  tlii'  \<w>l  inclhoilif:-.!  :i!k1  ctimprchiii-in-  (^tnii'  of 
llie  arguments  ami  opinions  intcnilfil  tube  di^tus-si'd  in  lliis  jjluct?,  it  is  lieri; 
narticulnrly  referred  to. — His  lordship  staltjd  the  quc^ition  to  bo,  Whethei 
Earle  was  a  good  ti'nant  of  the  freehold  ?  He  observed,  that  to  prove  be 
was  a  good  tenant  of  tlie  freehold,  it  was  necessary  to  show,  cither  that  sir 
^Robert  Atkyns,  bv  the  entry  under  the  judgment  in  ejectment  in  1710,  ac- 
quired the  freehold  by  disseisin ;  or  that,  supposing  lie  did  not  acquire  the 
freehold,  he  acquired  the  possession,  and  by  his  tiiollnicnt  vested  an  estate  of 
freehold  in  Earle.  His  lordship  denied  both  of  these  positions.  As  to  the 
lirst,  he  laid  it  down,  that  the  disseisin  to  be  cfiectiial  in  this  case,  must  be  an 
actual  disseisin,  not  n  disseisin,  which  was  merely  such,  at  the  election  of  the 
party.  No  case,  therefore,  or  other  autliority  from  the  books  respecting  dis- 
seisins, was  applicalj'e  to  the  present  case,  if  it  did  not  relate  to  an  actual 
disseisin.  He  tlicn  proceeded  to  explain  the  nature  of  an.ietual  disseisin.  He 
defined  seisin  to  be  a  technical  term,  tn  denote  the  completion  of  that  investi- 
ture, by  which  the  tenant  was  admitted  into  the  tenure :  disseisin,  therefore, 
nust  mean  the  turning'  the  tenant  out  of  his  tenure,  and  usurping  his  place 
and  feudal  relation.  He  observed,  th.U  originally  no  tenant  could  alien  without 
licence  of  the  lord ;  and  that,  when  tl)e  lord  consented  to  the  alienation,  the 
only  form  of  conveyance  was  by  fcoifinent,  before  the  peers  of  the  court,  wiili 
the  lord's  concurrence,  and  with  the  ceremonies  of  homage  and  fealty.  That 
a  disseisin  differed  from  a  dispossession.  It  nas  something  more.  The  effect 
of  it  was  to  make  the  disseisor  tenant  to  every  demandant,  and  freeholder  de 
^fadn,  in  spite  of  the  true  owner.  That,  on  the  one  hand,  the  lord  must  know 
tipon  whom  to  call  as  his  tenant;  on  the  other  hand,  the  etran^-..'r  must  know 
against  whom  to  bring  his  prxcipe.    A  disposscssioD,  therefore,  did  not  amount 
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unto  annex  a  warrantie,  whereupon  the  feoffee  may  vouch  him : 
but  of  this  you  shall  reade  more  in  the  Chapter  of  Warranties, 
Sect.  698. 

Sect. 


to  a  disseisin,  if  it  were  not  forcible,  that  is,  against  the  will  of  the  real  owner; 
and  if  it  were  not  such  as,  both  with  respect  to  the  lord  and  to  strangers,  in- 
troduced the  dispossessor  into  the  tenure.  These,  he  said,  were  the  conse- 
<]uences  of  an  actual  disseisin.  A  disseisin  by  election  was  attended  by  none 
of  these  circumstances.  In  that  case,  the  disseisor  was  neither  tenant  to  the 
lord  nor  the  stranger;  — he  was  merely  a  disseisor  at  the  will  of  the  disseisee* 
who  might,  if  he  thought  the  process  of  assise  a  more  eligible  remedy  than  any 
of  those  to  which  he  might  have  recourse,  without  disclaiming  his  seisin,  resort 
to  it,  and,  for  that  purpose,  choose  to  be  considered  as  disseised.  From  this 
description  of  the  nature  and  conseauences  of  the  two  different  kinds  of  seisin^ 
his  lordship  inferred,  tliat  sir  Robert  s  entry  was  not  an  actual  disseisin.  Sup- 
posing it  a  real  proceeding,  a  termor  might  recover  against  the  disseisor,  or 
against  the  feoffee  of  the  lessor;  the  possession  he  recovered  enured  to  himseli^ 
or  for  his  own  benefit  during  his  term :— subject  to  that,  it  enured  to,  or  for, 
the  benefit  of  the  persons  who  had  the  right  to  the  freehold ;  that  is,  to  the 
lessor,  W  he  continued  the  owner  of  the  fee;  to  his  alienee,  if  he  had  infeofied; 
to  the  heir  or  feoffee  of  his  disseisor,  if  he  had  been  disseised,  and  his  entry 
taken  away.— Then,  suppose  the  proceeding  to  be  merely  fictitious,  the  judg- 
ment only  entitled  the  party  to  recover  the  possession,  without  prejudice  to 
the  right.  Now,  by  the  special  verdict,  it  appears  he  had  no  right  to  the  pos- 
session:  he  had  therefore  a  possession  without  prejudice  to  the  right.  He 
was  not  in  as  particular  tenant;  there  was  no  privity  of  seisin;  he  had  only  a 
naked  possession  — But,  says  his  lordship,  the  case  is  still  stronger :  the  true 
owner  cannot  even  elect  to  make  a  person  in  possession  under  a  judgment  in 
ejectment,  a  disseisor :  the  entry  is  not  injusie  Sf  sine  judicioy  but  under  au*» 
thority  o?  a  court  of  justice.  The  true  owner  might  enter  upon  a  disseisor* 
But  after  a  judgment  in  ejectment,  an  actual  entry  would  not  be  permitted^ 
tJpon  this  reasoning  his  lordsliip  establishes  his  first  position.  That  sir  Robert 
Atkyns  did  not  acquire,  by  his  entry,  an  actual  estate  of  freehold,  by  disseisin.. 
This  brought  his  lordship  to  the  second  question,  Whether  the  feoffinent  to 
Earle  vested  an  estate  of  freehold  in  him  by  disseisin?  Here  his  lordship  con-. 
eluded,  from  the  principles  laid  down  by  him  in  his  discussion  of  the  firslr 
question,  tliat  the  feoffment  did  not  amount  to  an  actual  disseisin,  but  was  such 
merely  at  the  will  of  dame  Atkyns.  In  this  part  of  the  question  he  says,  that 
except  the  special  case  of  fines  with  proclamation,  which,  he  observed,  standi 
upon  distinct  grounds,  and  the  construction  of  the  stat.  of  4  Hen.  VH.  c.  24, 
for  the  sake  of  the  bar,  he  could  not  think  of  a  case  where  the  true  owner, 
whose  entry  is  not  taken  away,  might  not  elect,  by  choosing  a  possessory 
remedy,  to  be  deemed  as  not  having  been  disseised.  The  judges  of  the  kingg 
bench,  in  the  opinion  delivered  by  them  in  1774,  express  themselves  still  more- 
strongly  on  this  head.  They  say,  that  *'  where  the  books  speak  of  feofimenti 
*^  in  fee  by  tenants  for  years,  and  that  the  fee  simple  passes  thereby,  it  is  to 
be  understood  of  those  feoffinents  of  old,  attended  with  livery,  and  actual. 
transmutation  of  the  possession  from  one  man  to  another;  that  feof&nent% 
from  having  been  the  only  conveyance  of  land,  for  a  long  term  of  years 
have  languished  into  mere  form,  and  are  nothing  now  more  than  a  commoa 
conveyance ;  that  their  grandeur  and  efficacy  is  lost;  and  diat  without 
actually  transferring  of  the  estate  from  one  man  to  another,  they  mix  with 
the  community  of  all  other  assurances:  that  the  name  of  these  feoffinentt,  - 
and  the  remembrance  of  them,  remains,  and  survives  them,  however  imper* 
^[  fectly,  after  the  practice  of  making  thenii  and  consequently  their  solemnity, 
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*■  iii  quiie  at  un  viul."  Lord  MticiKtic'lil  aftcrwurilK  considered  the  ca*e  in  a 
third  point  of  view,  whidi  was.  That  a  tcatmt  in  tuil  in  remainder  coold  dm, 
by  tlu!  cutubiithcd  law  of  the  land,  suffer  a  common  recovery,  nrithout  the 
conxrnt  and  concurrence  of  the  immediate  tenant  of  the  freehold.  Now,  oyi 
kit  lordship,  the  Inw  will  never  permit  that  to  be  effected  by  wrong,  mdUr,  or 
indirect  meaiw,  which  cannot  be  effected  by  right,  fair,  and  direct  meant:  bu 
sir  Robert  could  not  by  right,  fair,  or  direct  menns,  suffitr  a  common  noonry, 
IB  the  life  of  diime  Ann,  without  her  concurrence ;  he  never  hsd  her  e«i- 
cnrrcnce  ;  :l  foIlowK,  that  hii  recovery  must  have  been  covinous,  aod  therdim 
void.  Upon  theae  jiroands,  the  court  were  of  opinion,  ist,  thnt  air  Robert 
Alkyngi  the  auii  by  his  entry  under  the  verdict  in  1710,  was  not  an  actual 
dtiaeiaor,  and  therrforc  had  not  in  him  any  actual  estate  of  freehold  ;  adiy,  iha 
hia  feofTmenl  to  KatU-  gave  Earle  an  estate  of  freehold  only  at  the  election  of 
dsnie  Atkym,  but  did  not  give  him  an  actual  estate  of  freehold ;  and,  jdlr, 
thst  tho  wbok  tntnKBCtion  was  frnuduU^nt.  and  therefore  void. — The  doctrine 
npoo  which  the  flrst  of  thcae  points  turns,  ia  not  immediatelv  the  subject  ef 
ihe  prcMent  ini^uiry.  But  aome  of  the  principlea  laid  down  by  the  coun  ia 
ghing  their  opmions  on  the  3d  and  3d  points,  will  be  investigated  in  thia  ptacr. 

Tho  great  point  for  tho  deciiion  of  the  court,  was,  Ifhat  estate  in  the  l/mdt 
ajioffiir  mint  havr  to  give  the  fe/^fnt  rfftcacxf. — Itaeeras  to  be  admittrd  by 
ths  court,  in  the  case  referred  to,  that,  originally,  no  greater  estate  was  n- 
quired  to  be  in  the  feoflrir  than  mere  posseMion.  This  they  attribute  to  lie 
■olemnitire  originally  attending  both  the  admission  of  tenants  into  the  tenar^ 
and  tlic  Iranfter  of  the  fee.  ItuI  it  ceenis  lo  be  their  opinion,  llial,  ^ince  toot, 
if  not  all,  of  thene  solemnities  have  bten  dJipeneed  with,  the  peculiar  eAcacf 
of  a  fi-offinent  lia«  been  lost.  Thia  has  certainly  been  the  ease  id  ooeveiy 
remarkable  instance.  Lord  chief  baron  Gilbert,  in  his  Treatise  of  Tenures,  pi.43, 
obacrvua,  thai,  lord  Coke  says,  "  that  the  feolfee  of  the  disseitor  that  GMKt 
*■  in  by  title,  after  a  year  and  a  day  was  expired,  was  anciently  held  to  hm 
**  right  of  posseSKiDn,  and  to  put  the  diueintc  to  his  writ  of  entry,  becouie  At 
"  ffeoflec  came  in  by  title ;  and  for  quiet  of  purchasers,  this  non-clahn  for  a 
••  year  ,ind  ^i  <Uy  u'ns  hdil  a  ilcrdictioii.  Ucna:  ivrils  of  entry  n^^iin.-t  th. 
■■  feolfw  ill  du'^"'  and  tii/.  Km  this  was  nol  held  ?li  in  ri-specL  of  diaseisors, 
"  because  they  themselves  being  the  wrong-doers,  had  no  law  in  their  fevour, 
*'  lest  it  shoula  encourazc  such  injuries.  But  afterwards,  as  feoflrnents  became 
*'  more  iccret,  and  nothmg  paid  to  the  lord,  then  the}'  thought  it  too  hard  sad) 
"  feoffments  should  alter  the  right  of  possession,  and  therefore  they  con- 
"  (trued  the  feoffee,  that  came  in  by  his  own  act,  to  be  a  wrong-doer,  and  dm 
"  to  alter  the  right  of  possession;  but  the  heir,  for  the  reasons  aforesaid,  wii 
"  left  as  before."  But  it  ivill  be  difficult  to  find  another  instance  in  which 
ffeofiinents  have  lost  their  efficacy.  The  arguments  brought  to  prove  that  they 
have  lost  their  efficacy  in  creating  an  estate  of  freehold,  when  it  is  not  in  die 
feoffor  at  the  time  of  the  feoffment,  are,  ist,  that  livery  is  not  made  now  with 
the  solemnity  with  which  it  was  made  formerly; — ^dly,  that  the  passages  in  the 
books  which  speak  of  frolhnents  by  tenants  for  years,  and  olhera  having  estates 
leas  than  freehold,  creating  estates  of  freehold  in  the  feoffee,  by  disseisin,  are 
to  be  understood  as  referring  only  to  a  dis.seisin  by  election. 

jtt  to  the  first  argument, — It  seems  to  be  every  where  admitted,  that  the  feoff- 
ments we  are  speaking  of,  once  had  the  operation  and  efficacy  in  question ;  and 
that  this  operation  and  efficacy  is  ascribed  to  them  in  numberless  passages  in 
our  law  books :  so  that  the  great,  if  not  the  onjy,  difficulty  is  to  show,  that, 
at  the  time  when  it  is  universally  agreed  feofirnentt  bad  this  operation  and 
efficacy,  they  were  made  with  no  other  fonns  and  solemnities  than  those  witi 
which  tliey  are  made  now.  It  is  certain,  that  the  custom  of  tnaking  livey 
before  the  peers  of  the  court,  and  recording  the  entry  of  the  feoffee  in  the  re- 
cords of  the  lord's  court  (if  it  were  ever  absolutely  neceesary],  was  dispensed 
with  -Kry  aooo  after  the  Conquest,  and  ma  ftUeo  ctxnpletely  into  duine  at 
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SO  earl  J  a  period  as  that  of  Henry  II.;  so  that  in  this  reign,  and  from  thence 
to  t^e  present  time,  no  other  ceremony  in  making  feoffments  was  used,  thaa 
that  which  is  now  practised,  of  the  feoffor  and  feoffise  coming  upon  the  land, 
either  in  person  or  by  attorney,  and  there  the  feoffor  in  the  presence  of  wit- 
nesses (all  other  persons  being  out  of  the  land)  delivering  the  possession  of  it 
to  the  feoffee.  Tne  form  of  making  feofiments  in  the  reign  of  Henry  IL  is 
minutely  described  in  Bracton,  lib.  2,  cap.  18,  fol.  39.  b.  Item^  non  valet  donatio, 

nisi  iub-sequatur  traditioy tunc  demum^  cum  donator  plenatttjecerii  seisinmn 

donatorio  per  se  si  pnesensjuerit,  vel  per  procuratorem  Sf  literas,  si  absensjueri$^ 
ita  quod  charta  donationis  S(  Uteres  procuraioria  coram  vicinis,  ad  hoc  speciaUter 
convocatisy  legantur  in  publico^  4r  ^titim  cum  donaior  corpore  Sf  animo  recesserii  d 
possessionem  This  is  the  account  given  by  Bracton  of  the  mode  of  makiDg 
feoffments  in  his  time.  He  makes  no  mention  of  the  presence  cS  the  pares  curim 
being  necessary ;  or  of  its  being  necessary  to  record  the  entry  ot  Uie  feoffi^ 
in  the  lord's  court ;  or  of  any  other  ceremony  besides  those  now  practiced. 
Hence  we  find  tliat  the  account  given  by  sir  William  Blackslone,  book  9, 
chap.  20,  p.  309 — 315,  Archbold*s  ed.  of  the  pre^nt  mode  of  making  feofimentiy 
is  no  more  than  a  transcript  of  the  passage  cited  above  from  Bracton.  The 
next  thing  to  be  shown  iS|  that  as  the  ceremony  of  making  feoiiraents  has  been 
the  same  during  all  this  period,  the  courts  of  judicature,  and  the  writers  upoA 
our  laws,  have,  during  all  this  period,  agreed  in  ascribing  to  them  the  emsot 
and  operation  in  question.  Their  language  in  this  respect  is  perfectly  uniform, 
that  no  freehold  is  required  in  tlie  feoffor,  and  that  however  tortious  or  slender 
his  possession  may  be,  his  feoffment,  necessarily  and  unavoidably,  gives  an 
estate  of  freehold  to  the  feoffee.  Nothing  can  be  more  decisive  on  this  subject, 
than  tlie  following  passages  transcribed  »'om  Bracton : — Poterit  atUem  res  este 
omnino  aliena  et  ex  toto,  quantum  ad  jus  Sf  proprietatem^  Sf  feodum^  Sf  liberum 
i^nementum,  usum^ructuum,  Sf  nudum  usum ;  Sf  aliquts  posuerit  se  in  seysinaWy 
per  di^^eyHnam^  vel  per  intrusiouem,  cum  Jbrte  invenerit  rem  vacaniem*  Et  ai 
ialisy  dum  itafuerit  m  seysina^  donationem  Jecerit^  valebit  quantum  ad  ipsuntt  Sf 
Jeoffatum  suunty  Sf  aliosy  qui  jus  non  habent,  ut  prius  dictum  esty  donee  per  iUunif 
qw  jus  habety  revocetur-  Item  poterit  esse  aliena,  quantum  ad  omnia  pradicta^ 
et  aliciijus  in  possessione  existentis,  quoad  nudum  usum^  vel  quoad  hocy  quod  #er» 
vitutem  habeat  in  re,  quoad  usumjructuum  percipienduniy  sive  ad  cerium  terminum 
vel  ad  voluntatem.  Item  quoad  hoCy  quod  nabeat  custodtamy  vel  curamy  vd  hufus* 
modi;  in  quibus  casibusy  si  dum  sic  Juerit  in  seysina,  quali  qtudiy  donationem 
Jecerity  siatim  Jit  res  data  accipientisy  quoad  dantem  Sf  acctpientemy  Sf  quodd  alioSj 
qui  jus  non  habent,  Sed  quoad  verum  dominuniy  nunquam  erit  lioerum  ten€^ 
mentumy  nisi  ex  longa  Sf  pacifica  seysinOy  Sf  unde  si.  incontinefrti  post  tale  Jisqffa* 
mentum  posset  verus  dommus  ponere  se  in  seysinamy  omnes  quoscunque  tenereposset 
esclusos  ^  posiessione,  .  •  •  •  Sed  quid  dicetur  de  eo  qui  nuUam  omnino  sminatn 
habuity  nee  aliquam  juris  scintiUamy  si  donationem  Jecertt  de  re  quam  alius  tenct^per 
se  ipsum  vel  per  ahum  nomine  suo^  non  faciei  rem  accipientisy  cum  ipse  nihil  teruiait 
quia  non  potest  plus  juris  ad  alium  transferre-quam  ipse  habety  nee  plus  valebit  i$Ug 
donatio  quam  valerety  si  aliquis  transiensper  atiquod  manerium  ab  aUquo possessmHf 
diceret  socio  mo  viatoriy  do  tibi  tale  manerium  quod  talis  possidety  quia  nihil  aUuA 
esset  dicer Cy  quam  dare  ei  plenam  pugnatam  ex  nihUoy  cum  postessio  nan  sit  vacua* 
Bract  lib.  2,  c.  14,  fol.  31.  a.  31. b. — So  in  another  place:  Item  licet  liberum 
tenementum  non  habuerity  donationem  potest  Jacere  quisy  dum  tamen  in  seisinajuerii 
aliqua  justd  de  causdy  sicut  ad  terminum  annoruniy  vel  ratione  ctutodiia.  Idem 
erity  si  nuUam  justam  causam  habuerity  tU  si  per  inirusionem  vel  disseisinam;  et 
cum  sit  in  sei^na  alijs  dcmare  pot^t,  licet  non  cum  effectu  et  aliis  per  donationem 
Jacere  liberum  tenementumy  quod  quidcm  ipse  non  hoKwrit, — Ibtd.  lib.  2,  c  5,  $  4^ 
fol.  ii.b.— It  seems  to  be  clear  from  these  passages,  that  in  Bracton's  tine^ 
^very  person  who  had  the  poss^saion,  however  slender  bia  possaision  n%ht  be^ 
as  tetmor  for  years,  tenant  at  will,  or  guardian;. or  however  tortiena  his  pee* 
aesiionmidit  be,  ^  sk  ii^a^mt  or  iatruder;  wa«  nevertbdifa  cooaiderea  tm 
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btin  the  seisin  of  the  fee,  anJ  might  by  livery  traiisfur  il  to  anotlier.  Brucuin 
fjrequetitly  repeals  ihiti  doctrine,  and  illufiiratcs  it  by  luany  cxamplts  id  tlir 
courw  of  the  sucond  bonk. — Such  i«  the  ticcnunt  given  by  Brscton  of  the  ope- 
ruion  of  feoffments;  and  as  tlic  account  givtn  hv  ■■■m  ofthc/orm  of  fooffmenu 
htw  bciii  contrimtcd  willi  thu  account  given  of  it  by  lir  Ml'illiam  Blackstoa?, 
iba  reader  is  lU'.iired  to  contriwt  tlie  ttbcn'C  aucuuiit  Kiveu  by  litm  of  thi;  operatic 
of  fro  Dun- [It  f.  with  the  account  given  of  it  by  sir  ^ward  Coke,  ant.  48.  b.  and 
4g.  B.  lie  expresses  himself  to  the  same  cilect  in  his  ad  Inst,  fol.  4I3.  Com- 
laentifig  on  tlio  statute  of  Westminster  3,  cap.  3,  he  observes,  tliat  though  the 
act  Bpeake  of  an  tUienntion  by  feoffment  by  a  tenant  for  years,  yet  K  extends 
to  tenants  by  stittutr'tnercliant,  statute-staple,  tenant  at  will,  aad  tenant  b^ 
suftcranci-;  becniue  aH  these  have  a  possession.  But  be  observes,  that  it  is 
otherwise  of  a  baillfT,  fur  he  bas  no  possession  at  atl.^Several  other  authorities 
wiJl  be  olfered  to  prove  this  point  in  a  subsequent  part  of  tfab  note  ;  one  more 
authority  only  shall  be  mentioned  here.     Mr.  Knowlcr,  in  his  argument  for 


the  defondnnt  in  the  cose  above  referred  to,  seems,  with  reason,  to  lay  great 
atreex  upon  it.  ]l  is  10  Ed.  IV.  8,  <}■  In  trespass,  the  defendant  said,  uiat  one 
W.  was  sfi*e<l  in  liis  demesne  as  of  fee,  and  leased  to  him  for  his  life.  The 
plkinlilf  naid,  that  long  before  M  had  any  thing  in  the  land,  D.  was  seised  in 
ne,  and  leaned  to  E.  for  life ;  that  O.  died,  anil  thereupon  the  reversion  d^ 
wended  upon  Jmir  his  daughter,  who  married  A/.;  that  M.  granted  the  n- 
version  to  the  defendant  for  life;  that  the  tenant  attorned;  tliat  M.  died,  sad 
then  Jane  granted  the  reversion  to  the  plaintiff,  and  the  tenant  attorned; 
whereupon  he  (the  plaintiff)  entered,  and  was  seised  till  tlie  defendant  made 
the  tre8|)aa8  without  this,  thitt  M.  whom  the  defendant  supposes  to  have  leased 
to  him,  was  sorted  in  his  demesne  &"  of  fee.  It  is  to  be  observed,  that  the 
l(«se«  mentioned  here,  being  for  lives,  were  necessarily  created  by  hVery. 
The  quMlion  before  the  court  therefore  was,  Whether  want  of  Ecisin  ia  a 
feoffor  was  a  good  plea  ?  All  the  judges  held  tt  was  not ;  and  that  the  plan* 
tiff  should  have  pleaded  generally  ne  Ussapas.  And  Littleton  expreasly  i^^ 
that  if  a  man  pleads  a  feoffinent,  it  is  no  plea  to  say,  that  the  fcoffer  had 
noLhinj;  at  tlic  turK-  he  can  imlv  plead  ncn/cifa  pa.'^.-  ller^  then  nc  have  l!ic 
most  decisive  evidence,  that  front  the  reign  oi  Henry  II,  lu  tin-  present  time, 
the  courts  of  judicature  and  the  writings  of  the  professors  of  the  law  are  per- 
fectly agreed,  in  considering  feoffments  as  made  with  the  same  ceremonies, 
and  attended  with  the  same  efficacy  and  operation.  It  follows  from  this,  that 
it  can  be  no  argument  against  tlieir  having  the  efficacy  and  operation  con- 
tended for  in  the  particular  instance  now  in  question — that  at  a  period  anteiior 
to  that  mentioned  nere,  they  were  made  (if  that  really  was  the  Ciise)  with  more 
notoriety  and  ceremony  than  they  are  now. 

As  to  the  second  argument, — that  the  passages  in  the  books  which  speak  of 
tenants  for  years  and  others  having  estates  less  than  of  freehold,  creating 
estates  of  freehold  in  the  feoffee  by  disseisin,  are  to  be  understood  as  re- 
ferring only  to  a  disseisin  by  election ; — lord  ^Iansfleld,  on  his  entering  into 
tliis  part  of  the  argument,  observes,  that  the  precise  definition  of  what  con- 
stituted that  disseisin,  which  made  the  disseisor  the  tenant  to  the  demandant's 
■acipe,  though  the  right  owner's  entry  was  not  taken  away,  was  once  well 
lown,  but  that  it  is  not  now  to  be  found.  Most  un quest ionablv  there  are 
many  cases  in  which  it  would  now  be  difficult,  perhaps  impossible,  to  say 
witli  certainty,  whether  they  amounted  to  an  actual  disseisin,  according  to 
the  doctrine  of  the  old  law;  yet  surely  many  cases  may  be  stated,  which  by 
the  most  conclusive  and  satisfactory  reasoning  may  be  shown  to  be  actual 
disseisins,  according  to  that  law.  Perhaps  the  following  observationi  xnxg 
serve  to  establish  a  general  rule  for  distinguishing  those  acts  which  amount  to 
actual  disseisins,  from  those  which  are  such  only  at  the  election  of  the  party. 
By  a  disseisin  at  the  election  of  the  party,  is  not  to  be  understood  an  act  which 
in  itself  ia  a  diweiBin,  but  which  the  pony  suppowd  to  be  disseised^  may,  if  he 
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pleases,  consider  as  not  amounting  to  a  disseisin:  on  the  contrary,  every  act 
which  is  susceptible  of  being  made  a  disseistn  by  election,  is  no  disseism  till 
tlie  party  in  question,  by  his  election,  makes  it  such.  It  follows  therefore,  that 
every  act  which  is  said  by  the  writers  to  produce  an  immediate  disseisin,  ne- 
cessarily implies  an  actual  disseisin.  Now  we  find,  that  the  disseisins  produced 
by  feoffments  instantly  gave  the  feoffee,  against  every  person  but  the  disseisee, 
an  immediate  estate  of  freehold,  with  all  the  rights  and  incidents  annexed  to  it. 
To  this  effect  Hracton  writes,  lib.  2,  ch.  5,  §  3,  fol.  1 1.  b.  Item  valida  poterit  esse 
donatio  statlm  ab  initio  inter  quasdam  personast  et  invalida  et  suspensa  guautum  ad 
alias  personaSf  ut  si  quis  rem  alienam  dederit  alicuiy  tU  snpra  dictum  est.  Hence 
we  find  every  where,  that  the  wife  of  the  feoffee  became  immediately  entitled  to 
her  dower;  the  husband  of  the  feoffee  became  immediately  entitled  to  his  curtesy ; 
and  the  descent  upon  the  heir  of  the  feoffee  immediately  took  away  the  entry 
of  the  disseisee.  This  is  the  constant  language  of  the  books,  when  they  speak 
generally  of  disseisins.  Now  the  books  rnake  no  difference,  whether  the  teoff* 
ment  is  made  by  a  person  seised  of  an  estate  of  freehold,  or  by  a  person  having 
only  the  bare  possession,  as  tenant  for  years,  at  will,  or  by  sufferance.  The 
description  given  by  Bracton  in  the  passages  cited  from  him,  answers  every 
notion  given  by  lord  Mansfield  of  an  actual  disseisin.  Bracton  says,  that  im- 
mediately upon  the  feoffment  the  estate  becomes  the  property  of  tlie  feoffee, 
as  between  him  and  the  feoffor,  and  every  other  person,  except  the  rightful 
owner,  that  a  long  and  uninterrupted  possession  of  a  certain  duration,  will 
make  the  title  of  the  feoffee  gooa  even  against  the  rightful  owner;  that,  to 

Erevent  this,  the  donor  must  restore  his  own  seisin — Here  then  is  what  his 
>rdship  so  justly  considers  as  necessarily  requisite  to  form  an  actual  disseisin— 
a  person  who  has  expelled  the  tenant  from  his  fee,  and  usurped  his  feudal 
place  and  relation;  a  tenant  to  the  precipe  of  every  demandant,  though  the 
true  owner's  right  of  entry  upon  him  is  not  taken  away.     If  the  feoffee  in  this 
case  were  only  a  disseisor  at  the  election  of  the  disseisee,  it  would  follow,  that 
he  was  not  a  disseisor  till  the  right  owner  made  him  such  by  his  election,  and 
therefore,  that  the  fee  would  not  be  in  him,  if  the  rightful  owner  did  not  elect 
to  make  him  a  disseisor.     According  to  this  doctrine,  if  the  feoffee  of  tenant 
for  years,  or  any  other  person  making  a  feoffment  without  an  estate  of  free- 
hold in  him,  died  in  the  life  of  the  rightful  owner  of  the  estate,  the  estate  would 
not  be  subject  to  dower  or  curtesy,  nor  would  the  entry  of  the  rightful  owner 
be  taken  away.     But  we  find,  that  in  all  cases  in  which  our  law-writers  treat 
of  disseisins  made  by  feoffments,  they  consider  it  as  a  matter  of  course,  that 
the  estate  of  the  feoffee,  immediately,  became  an  estate  of  freehold,  with  all 
the  qualities  and  rights  of  a  freehold  estate  annexed  to  it.     A  similar  argument 
Hes  from  the  relation  in  which  such  a  feoffee  stood  with  respect  to  strangers. 
Bracton  observes,  that  he  immediately  acquired  the  seisin  of  the  fee  as  against 
strangers ;  which  could  not  be,  if  he  were  only  a  disseisor  at  the  election  of 
die  party.     It  has  been  observed  before,  that  the  books  make  no  difference 
betMreen  feoffments  made  by  persons  having  estates  of  freehold,  and  feofiraents 
made  by  persons  having  estates  less  than  freehold.    Bracton  expressly  mentions 
guardians,  tenants  for  years,  by  sufferance,  at  will,  by  disseism,  or  intrusion, 
as   persons  whose  feomnents  are  attended  with  die  effect  described    above. 
So  does  sir  Edward  Coke,  in  the  passage  cited  from  the  second  Institute.     So 
Perkins,  sect.  222.     "If  lessee  for  years  enfeoffe  a  stranger,  the  lessor  being 
^'  upon  the  land,  yet  the  land  shall  pass  by  the  feofiment;  but  perhaps,  if  he 
"  continues  upon  the  land,  claiming  tiie  same  after  the  feoffinent,  this  counter-* 
"  vails  an  entry  for  a  forfeiture:  and  the  reason  why  it  passed  by  such  a* 
'<  feoffment,  is  because  the  lessor  had  nothing  to  do,  to  meddle  with  the  pos- 
"  session  of  the  land  during  the  term."     So  Dyer,  362.  b.     A  termor  for* 
1,000  years  made  a  feoffment,  by  the  words  dedi^  concegsi,  et  Jeoffavi,    It  was 
made  a  doubt,  whether  the  lands  passed  by  the  feofiment,  so  tnat  the  lessor  - 
might  enter  for  the  forfeiture;  or  whether  the  term  passed  by  the  ficst  words. 
The  very  doubt  show*  that  it  was  taken;  for  granted,  that  wittiout  those  words 


the  frevheld  *rauM  vest  in  the  feoffee.  In  the  margiD  of  that  case,  in  the  editicB 
ttt  i633,  it  is  said,  that  in  the  case  of  Read  snd  Morpeth  v.  Erriogton  (renortol 
in  Cro.  Elii.  3^t0  it  was  held,  that  the  lessee  for  years  tiiight  make  a  feofiine&t, 
netwiCh«tHn()in^  the  presence  of  the  lessor;  and  that  It  wait  a  forfeiture  of  the 
lease  ;  for  though  thf  letmi-c  had  the  possemion  and  might  dispose  of  it,  yet  the 
Itooi*  might  enter  for  the  forfeiture.  Thus,  in  the  cane  of  Blundell  v.  Bau^h, 
■ir  Willium  .lottes  ."315,  the  judges  held,  that  when  tenant  at  will  makeE  a  leaie 
for  yean  reuderinf;  rent,  oiid  the  Icsiiec  enters  nnd  pays  rtnt,  that  is  no  dis^einn, 
but  at  [he  election  of  the  first  lessor;  for,  say  they,  it  nev^r  shall  b?  a  disseisin, 
unless  there  be  the  claim  of  a  stranger  by  entry  to  have  the  freehold,  or  unless 
lite  owner  of  the  land  wolves  the  occupation  of  the  land,  or  brings  on  action,  or 
«iherwisc  declares  his  intention,  Umt  he  takes  it  by  diGseitiin.  Here  tbe  two 
kind*  of  disseisin  are  contrasted  in  the  most  direct  and  positive  manner.  TIm 
judses  Bi^,  ii  lf>B  cose  of  Blundell  v.  Baugh,  cited  Matthew  Taylor's  ease, 
34  Elin.  C.  B.  Tenant  at  will,  or  for  years,  makes  a  feoffment  in  fee,  and  diet, 
kif  wife  brings  dower  against  the  fcoftbe,  who  pleaded  ne  tm^e  seitie  que  doBter : 
but  the  who^  court  was  agiunst  him;  for  in  the  instant  the  fee  was  gained.  Tit 
Gro.  Jac.615,  and  ant.  31.  b.  tliat  doctrine  is  controverted,  on  the  ground  lliat 
the  seiitin  of  the  (coltbr  was  but  momentary:  but  this  proves  the  positioit  at- 
tempted to  beestabtiEhedhere;  for  if  the  feoSinent  in  this  ca«c  only  gave  Afrtt- 
bolnnt  the  election  of  the  reversioner,  the  feoffor  had  no  seisin.  TTie  same  doc- 
trine seems  to  be  laid  down  very  expressly  by  lord  Hardwicke,  a  Vez.  aen.  481. 
Having  occasion  to  mention  a  fine  levied  by  tenant  at  will,  he  says,  "  If  ther 
*'  meant  a  wrong  thereby,  they  must  have  taken  another  method;  an  this  conld 
"  not  work  a  disseisin  on  the  trustees,  and  turn  (heir  estate  to  a  right,  white 
"  they  were  tenants  at  will  to  the  trustees.  This  way  indeed  they  mi^t 
"  do'  it,  according  to  the  distinction  token  in  several  cases,  particulariy  ui 
"  Dormer  and  Parkhurst,  if  th^  executed  a  feoffhient  on  the  land;  became 
"  it  is  a  feoffment  on  liveiy,  which  ia  a  notoriety  to  the  trustees,  and  pot*  it 
**  on  Aem  to  make  entry  to  avoid."  In  tlie  same  manner,  3  Atk.  33^1  Ur 
lordship  says,  "  If  a  man  enters  on  my  tenant,  he  does  not  gain  such  a  pos- 
"  sL'ssinii  TO  lew  .1  line  thereon,  unlws  he*  coiitiii\ies  in  pD.Ksfssioii :  fur  a  htomi;- 
"  doer  to  gain  a  possession  bv  disseisin,  must  not  step  on  the  land,  aiid 
"  withdraw  and  leave  the  rigntful  owner  in  possession,  which  would  be 
"  sufficient  to  gain  a  seisin  on  a  feoffrnent,  hut  not  to  levy  a  fine." — In  every 
stage  of  our  law,  the  most  modem  as  well  as  the  most  ancient,  the  pecu- 
liar operation  of  a  feoifincnt,  as  to  the  divesting  of  estatos,  destruction  of 
contingent  remainilerB,  and  extinction  of  powers,  has  been  recognised.  Citations 
md  arguments  to  prove  the  point  before  us,  might  be  easily  multiplied ;  but 
they  shall  be  concluded  here,  by  some  observations  upon  the  allowed  effect  of 
a  fine  levied  by  a  tenant  for  years,  or  even  by  a  tenant  at  sufferance,  ivlio  ha* 
previously  made  a  feofiinent.  No  point  of  our  law  is  more  clearly  settled,  than 
that,  unless  some  one  of  the  parties  to  a  fine  has  an  estate  of  freehold  in  the 
lands,  of  which  it  is  levied,  it  is  totally  void,  as  to  all  strangers,  i.nd  may  be 
avoided  at  any  time  by  the  pica,  quod  partes  ^nis  nihil  liahiierunt.  Now,  sup- 
posing a  tenant  for  years  to  make  a  feoffment,  and  the  feoffee  afterwards  to  levy 
a  fine,  it  is  clear,  that  the  fine  would  be  without  effect,  unless  the  feoffment 
gave  him  an  estate  of  freehold-  In  the  case  of  Whalcy  v.  Tancrcd,  1  Vent.  241, 
■ir  Thomas  Raymond,  219.  2  Lev.  52,  it  was  settled,  that  where  a  fine  is 
levied  in  this  manner,  the  fine  will  bar  the  lessor  at  the  end  of  five  years  after 
the  expiration  ofthe  term.  This  would  never  be  the  case  unless  the  feoffment 
had  previously  created-  an  estate  of  freehold.  —  In  the  Cijse  of  Doe  v,  Prosser, 
Cowp-  217,  lord  Mansfield  expressed  himself  as  follows: — "  It  is  very  true  that 
"  I  told  the  jury,  they  were  warranted  by  the  length  of  time  in  this  case,  to 
"  presume  an  adverse  possession  and  ouster  by  one  of  the  tenants  in  common,  of 
"  his  companion ;  and  I  continue  still  of  the  same  opinion.  Some  ambiguity 
"  seems  to  have  arisen  from  the  term  "  actual  ouster,  as  if  it  meant  some  act 
"  accompaoied-  by  real  force,  and  u  if  a  tunting  out  by  the  shoulders  vtm 

'  necessary. 


L.3.  C.  11.  Sect.  611.    Of  Discontinuance.         [330.  b. 
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'^  necessary.  But  thut  is  not  so.  A  man  may  come  in  by  a  rightful  possei* 
sion,  and  yet  hold  over  adversely  without  a  title.  If  he  does,  such  holding 
over  under  circumstances  will  l>e  equivalent  to  an  actual  ouster.  For  instance, 
length  of  possession  during  a  particular  estate,  as  a  term  of  one  thousand 
years,  or  under  a  lease  for  lives,  as  long  as  the  lives  are  in  being,  gives  no 
title.  But  if  tenant  pir  autre  vie  hold  over  for  twenty  years  after  the  death 
*^  of  cestuu  que  vie,  such  holding  over  will  in  ejectment  be  a  complete  bar  to  the 
*^  remainder-man  or  reversioner ;  because  it  was  adverse  to  his  title*  So  in  the 
*'  ^a3e  of  tenants  in  common  :  the  possession  of  one  tenant  in  common,  eo  nO" 
'^  miney  as  tenant  in  common,  can  never  bar  his  companion ;  because  such  po8« 
*^  session  is  not  adverse  to  the  right  of  his  companion,  but  in  support  of  tneir 
"  coinmon  title ;  and  by  paying  him  his  share,  he  acknowledges  him  co-tenant: 
'*  nor  indeed  is  a  refusal  to  pay  of  itself  sufficient,  mthout  denying  his  titlcm 
"  But  if  upon  demand  by  the  co-tenant  of  his  moiety,  the  other  denies  to  pay^ 
**  and  denies  his  title,  saying  he  claims  the  whole  and  will  not  pay,  and  continues. 
^'  in  possession,  such  possession  is  adverse  and  ouster  enough/'  By  the  adversft 
possession  mentioned  m  this  case,  his  lordship  never  could  mean,  a  disseisin  at 
the  election  of  the  party.  What  is  there  to  distinguish  it  from  an  actual  dis- 
seisin ? — Upon  the  whole,  therefore,  it  is  submitted  to  the  learned  reader's  con- 
sideration, istf  that,  as  feoffments  have  not  been  made  from  the  reign  of  Henry 
the  lid.  to  the  present  time,  with  any  other  solemnities  than  those  with  whica 
they  are  made  at  present,  every  operation  and  efficacy  which  has  been  con- 
stantly and  uniformly  allowed  or  ascribed  to  them  by  the  courts  of  judicature, 
or  writers  of  authority  cotemporary  with  or  subsequent  to  that  monarches  reign, 
down  to  the  present  time,  ought,  notwithstanding  the  objection  that  they  ara 
not  now  made  with  some  of  the  solemnities  with  which  they  are  said  to  have 
been  made  in  their  very  earliest  institution,  to  be  allowed  and  ascribed  to  them 
now :  ^dly,  that  by  the  passage  cited  from  Bracton,  and  the  other  authorities 
cited  or  referred  to  in  the  course  of  this  note,  it  appears,  that  the  disseisin  pro- 
duced by  feoffments  must  be  understood  to  be  an  actual  disseisin,  and  not  a 
disseisin  merely  at  the  election  of  the  party :  3(//y,  that  in  many  of  these  autho- 
rities it  is  most  expressly  mentioned,  and  that  in  all  of  them  it  must  be  implied, 
that  however  slender,  bare,  or  tortious,  the  possession  of  the  feoffor  is,-  his  feoff- 
ment necessarily  and  unavoidably  vests  the  freehold  in  the  feoffee,  till  the  dis-. 
seiseeby  entry  or  action  restores  his  possession :  4iA/y,  (to  apply  this  abstruse 
and  antiquated  learning  to  the  present  subject  matter  of  business)  that  copy^ 
holders,  tenants  for  years,  by  elegit ,  statute-merchant,  statute-staple,  at  will,  or 
by  sufferance,  are  all  considered  to  have  the  possession  of  the  estate,  and  that 
they  may  by  feoffinent  vest  an  actual  estate  of  freehold  in  the  feoffee :  sMy^ 
that  a  fine  may  be  levied  of,  or  a  common  recovery  suffered  upon,  this  estate  of. 
freehold :  6thly,  that  the  feoffment  so  executed,  the  fine  so  levied,  and  the  reco- 
very so  suffered,  are  inmiediately  good  against  every  person  except  the  right- 
ful owner :  and,  ythly,  that  in  process  of  time  they  become  good  against  the. 
owner  himself — To  ascertain  the  exact  period  of  time  when  such  feoffments, 
fines,  and  recoveries,  will  be  a  bar  to  the  rightful  owner,  would  be  too  great  an. 
extension  of  this  note,  the  length  of  which  already  requires  an  apology. 

As  to  the  opinion  of  the  court y — That  the  feo£Baaent  of  sir  Robert  Aikyns  was 
founded  in  fraud,  and  was  therefore  void;  it  is  to  be  observed,  that  however 
that  reasoning  applied  to  the  particular  case  before  the  court,  it  does  not  apply 
to  the  general  question  discussed  in  this  note,  which  presupposes  previous  pos- 
session in  the  feoffor,  free  from  every  circumstance  of  fraud ;  either  fair  and . 
innocent,  or  acquired  by  the  open  and  notorious  circumstances  of  disseisin, 
abatement,  intrusion,  or  deforcement  Sir  Robert  Atkyns  acquired  his  pos- 
session by  the  entry  made  by  him  under  the  verdict  obtained  by  him  in  1710. 
He  lost  it  by  the  verdict  given  for  dame  Ann  Atkyns  in  1712.  It  may,  there- 
fore, be  said  (and  the  fact  reaUy  was),  that  he  obtained  the  verdict  given  fiir 
him  in  1710,  and  consequently  the  poase«ioa  under  it^  by  a  prHerSed  title. 
He  had  not  a  fair  or  innocent..  postejSiQik   Ha  did  not  acquire,  his  possesnon 


Sect.  612. 

j^  LSO,  if  lenanl  in  laile  gramt  Am  had  to  tmother  for  lerme  of  At 

^^  life  ff  the  tatd  tenant  in  tai/t,  and  deliver  to  him  trtnn,  Src,  aad 
mjUr   by  Mi*  deed  hee  rtiratrth  to  the  tenant  and  to  hi*  keires  all  the 

right 

br iliiKi*)<i,  iolnwion,  alMleinent,  ordHorvcmenl:  il  did  mK  descend  upon  hltn^ 
it  did  DM  cmxe  tu  hbn  by  act  of  bir  ;  h«  mm  not  iu  ihe  cctftn  of  the  fe«  bj 
vilttH  eftnf  gift  or  darowe  from  the  fneehokkr :  he  obtained  his  possession  1^ 
III*  judgBient  of  K  court  of  Unr,  itiid«r  the  colour  of  a  pretend^  title.  Hm, 
totta  luiguiigtof  the  law,  hit  origins!  potSMFian  wu  founded  in  frnud,  pra^ 
ties,  snd  untaffem.  Aitd  to  use  tin  cxprcMion  of  tlii?  judges,  3  I(e[v.  78.  ^ 
'*  the  common  law  doci  to  nbhor  fraud  and  covin,  tliat  all  acts,  as  welt  judicad 
■*  a*  other*,  wliichoi'tliemiitlvt^Rivjust  anil  lawful,  yet  bdog  mixed  triui  fraud 
"  and  deceit,  are  in  iudgment  of  law  wrooj^ul  and  unlawful." — Frtiio  the 
reports  of  the  ca»e  of  Taylor  v.  Horde,  it  appears  that  loid  MvnsGi^U  laid 
great  stm»  on  tlie  revolution  of  the  judges  in  Fermor's  case.  In  iliia  cacr, 
Thomas  Smith  being  iiM«ed  in  fee  of  several  liuidi<,  and  holding  othert  bf 
C(^y  of  court.rull,  and  ethers  for  a  term  of  years,  and  others  at  will  (aU  of 
tliem  lytnt  >n  the  name  vill),  made  a  feoHment  with  liverr  of  nil  those  bcU 
by  copy,  lor  years,  and  at  will,  to  one  ChappL-ll  for  life,  and  uAerwards  lerkd 
•  fine.  The  quexiion  was,  AVhether  tlie  line  was  a  bar  to  the  owners  of  At 
tet,  at  the  expiration  of  the  first  five  years  ^  It  appeared  that  Smith  cooli' 
nncd  in  possession  of  the  land,  and  paid  the  rents.  See  3  Rep.  77.  3  Aadtf- 
aoo.  176.  Can't  ao.  The  judges  were  of  opinion,  that  the  feoffment  m 
fraudulent.     Upon  an  examination  of  the  difTerenl  reports  of  the  case,  it  wilt  be 

foUIni.th:U  hi-.,  Liiliiiiii'i^j  111  /^-■/-'"■'■-'.-('.■i  (if  ihp  lanii.  aii't  jin^i'ic;    rcr.l  ,;/?,(  hi 

made  the  feoffment,  were  llic  chief  circumstiinces  which  induced  the  court  to 
consider  the  feoffment  to  be  fraudulent.  Thu  same  may  be  obser\-ed  of  the 
case  of  White  v.  Bacon,  Savillc  126.  The  continuing  in  tlie  possession  of  iW 
land  after  the  conveyance,  has  always  been  considered  in  our  law  as  a  badge  of 
fraud.  Fermor's  case  therefore  only  proves,  that  if  a  tenant  for  years,  after 
making  a  feoffment,  continues  in  the  possession  of  the  land,  and  pays  rent  fvir 
it,  the  possession  acquired  by  him  under  the  feoffment  is  fraudulent ;  and  there- 
fore a  tine,  and  every  other  act  which  derives  its  effect  from  ihnt  possestion,  is 
Yoid,  But  Fermor's  case  does  not  apply  to  the  general  question,  of  the  opera- 
tion of  a  fine  levied  by  tenant  for  years,  who  has  previously  executed  a  feoffment, 
when  the  case  is  not  aBected  by  circumstances  of  fraud.  The  case  mentioned 
before  in  this  note  of  Whaley  t.  Tancred  is  directly  in  point,  that  a  fine  so  levied 
by  lessee  for  years  is  a  bar  to  the  lessor  after  five  years  from  the  expiration  of 
the  lease.  And  with  respect  to  the  feoffor's  remaining  in  the  possession,  if  bv 
the  deed  declaring  the  uses  of  the  fine  it  is  expressed  that  the  fine  should  enure 
to  his  use,  the  possession  will  be  invested  in  him  by  the  statute  of  uses. — The 
editor  begs  to  conclude  with  an  observation  of  lord  Hardwicke  (2  Atk.  631.) 
which  seems  to  him  to  sanction,  in  some  measure,  the  general  reasoning  con- 
tained in  this  note : — "  If  it  is  a  mere  legal  title,  and  a  man  has  purchased  an 
"  estate  « Inch  he  sees  himself  has  a  defect  upon  the  face  of  the  deeds,  vet  the 
"  tine  will  be  a  bar,  and  not  affect  him  with  notice  eo  as  to  make  him  a  trustee 
"  for  the  person  who  had  the  right,  because  this  would  be  carrying  it  much  too 
"  far ;  for  the  defect  upon  the  face  of  the  deeds  is  oflen  the  occasion  of  tlie 
"  fine's  being  levied."  The  doctrine  contended  for  in  this  note  seems  to  the 
editor,  to  receive  some  countenance  from  the  arguments  and  decision  in  Uood- 
right  V.  Forrester,  8  East's  Reports,  553. — [Note  385.] 
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[SS  l7|    OO  ^ight  which  hee  hath  in  the  same  land;  in  this  ease  the  estate 
a.  J    ^^he  tenant  of  the  land  is  not  enlarged  by  force  of  such  release, 
for  that  when  the  tenant  had  the  estate  in  the  land  for  terme  of 
the  lifo  of  the  tenant  in  taile,  hee  had  then  all  the  right  which  tenant  tn 
taile  could  rightfully  grant  or  release*:  so  as  by  this  release  no  right 
passeth,  inasmuch  as  his  right  was  gone  before. 


Sect.  613.  (iSaundae. 

8  Rep.  84.) 

j^  LS  Of  if  tenant  in  taile  by  his  deed  grant  to  another  all  his  estate 
which  hee  hath  in  the  tenements  to  him  entailed,  to  have  and  to  hold 
all  his  estate  to  the  other,  and  to  his  heires  for  ever,  and  deliver  to  him 
seisin  accordingly ;  in  this  case  the  tenant  to  whom  the  alienation  was  made 
hath  no  other  estate  but  for  terme  of  the  life  of  tenant  in  taile.  And  so 
it  may  bee  well  proved  that  tenant  in  taile  cannot  grant  nor  alien,  tior 
make  any  rightfull  estate  of  freehold  to  another  person,  but  for  terme  of 
his  oxsme  life  only,  4^c.  (1) 

THE 

*  <^c.  added  in  L.  and  M.  and  Roh. 


(1)  The  livery,  in  this  case,  is  secundum  formam  charts;  and  therefore^ 
according  to  sir  Edward  Coke's  doctrine,  ante  48.  a.  its  operation  and  effect 
are  restrained  to  the  quantity  and  quality  of  the  effectual  estate  contained  in 
the  deed.     Thus,  says  he,  if  a  man  makes  a  lease  for  years  by  deed,  and  delivers 
seisin  according  to  the  form  and  effect  of  the  deed,  yet  he  has  but  ail  estate 
for  years,  and  the  livery  is  void.     The  expression  in  the  text,  that  tenant  in 
tail  cannot  grant,  or  alien,  or  make  any  rightful  estate  of  freehold  to  an- 
other person,  but  for  the  term  of  his  own  life,  is  not  to  be  understood  literally, 
that  the  grantee  has  but  an  estate  for  life,  and  tliat  his  estate  is  ipso  facto  de- 
termined by  the  death  of  the  tenant  in  tail:  all  that  is  meant  oy  it  is,  that 
his  estate  is  certain  and  indefeasible,  no  longer  than  the  life  of  the  tenant  in 
tail ;  for,  upon  the  death  of  the  tenant  in  tail,  it  is  defeasible  by  the  issue, 
either  by  action,  or  by  entry  or  claim  on  the  land,  at  his  election.     Still  it  has 
a  continuance  till  it  is  so  defeated  by  the  issue.     In  note  1,  ante  326.  b.  it  has 
been  explained  upon  what  principle,  in  the  case  of  a  tenant  in  tail  conveying  by 
fedSment,  it  was  held,  tliat  the  statute  de  donis  did  not  absolutely  nullify  the 
alienation,  but  only  took  away  the  entry  of  the  issue,  and  reduced  him  to  his 
remedy  by  formedon.     Upon  similar  principles,  in  the  case  of  a  tenant  in  tail 
conveying  by  bargain  ana  sale,  release,  covenant  to  stand  seised,  or  any  other 
mode  of  conveyance  operating  by  way  of  grant,  it  has  been  held,  that  the  sta  < 
tute  does  not  nullify  the  conveyance,  but  reduces  the  issue  in  tail  to  his  entry ; 
or,  if  he  prefers  it,  to  his  action,  to  avoid  it.    Thus,  the  grantee  hath  a  base  fee ; 
his  wife  is  entitled  to  her  dower  during  the  continuance  of  the  fee ;  and  if  the 
grantee  commits  waste,  the  tenant  in  tail,  having  no  reversion,  has  no  right  of 
action  against  him.     3  Rep.  84.  b.     10  Rep.  96.     See  Machel  v.   Clarke. 
QSalk.  619.    Farresley  18.    Com.  119.    2  Lord  Raym.  778.   Goodright  on  the 
demise  of  Tyrrell  v.  Mead  and  Shilson,  3  Burr.  1 703.     The  passage,  there- 
fore, in  Littleton,  must  be  understood  in  this  qualified  sense,  otherwise  it  is  in- 
accurate.    This  was  observed  by  lord  chief-justice  Holt  in  the  case  of  Machel 
v.  Clarke,  and  by  lord  chief  justice  Hobart  in  the  case  of  Sheffield  v.  RatclifF, 
Hob.  Rep.  338,  339 [Note  286.] 

Vol. IL  P  p 
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(Post.  34a.  b.      nPHE  meaning  o£  Littleton  in  both  these  cases,  ha  thU  and  in 
345.  a.  ^    the  Section  next  preceding  is,  that  having  regard  to  the  issue 

Ant.  463.  b.)       in  taile,  and  to  them  in  reversion  or  remainder,  tenant  in  teile 

cannot  lavrfully  make  a  greater  estate  than  for  terme  of  his  life; 

and  therefore  this  release  or  grant  is  no  discontinuance.     But  m 

regard  of  himselfc,  this  release  or  grant  leaveth  no  reversion  ia 

11  7  10  a.     ^"^>  ^"'  P*^^  ^^^  ®^""^  ^^  abeiance,  so  as  after  this  release  or 

Brooke  grant  made  he  shaJl  not  have  any  action  of  waste,  &c. 

"  Grant  to  another  all  his  estate.*"  Vid.  Sect.  650.  Action  of 
waste,  &c.  there  is  implied  that  he  shall  not  enter  for  a  forfeiture, 
if  after  the  release  or  grant  the  lessee  maketh  a  feoffment  in  fee. 


Release,  95. 


Sect.  614. 

JpO  R  if  I  give  land  to  a  man  in  taile^  saving  the  reversion  to  my  selfe, 
and  after  the  tenant  in  taile  enfeoffeth  another  infee,  thefeojfee  hath 
no  ri^htfull  estate  in  the  tenements  for  two  causes.  One  is,  for  that  by 
suchjeoffment  my  reversion  is  discontifiued,  the  zchich  is  a  wron^  and  not 
a  rightjull  act.  Another  came  is,  if  the  tenant  in  taile  diethy  and  his 
issue  bring  a  urit  of  fonnedon  against  the  feoffee,  the  tcrit  and  also  the 
declaration  shall  say,  6^c.  that  the  feoffee  by  wrong  him  deforces,  ijc. 
Ergo  if  he  deforceth  him  by  wrong,  he  hath  no  right  estate. 

• 

TJ  ERE  Littleton  proveth,  that  the  feoflee  of  tenant 
(T.N.B.  "111.  in  taile  hath  no  rightfull  estate,  having  ^  respect  RSlT 

b.)  to  two  persons ;  the  one  is  to  the  donor,  whose  reversion  I     k  J 

is  divested  and  displaced;  and  the  other  to  the  issue  in 
taile,  who  is  driven  to  his  action  to  recover  his  right. 

fn]  Bract. li.  4.       «  By  tcrong  him  deforces"     [n]  Deforciare  is  a  word  of  art, 

*jj  438.    Flet.    jjjj^  cannot  be  expressed  by  any  odier  word ;  for  it  signifieth,  to 

6- cap*  11-     withhold  lands  or  tenements  from  the  right  owner;  in  which  case 

either  the  entrie  of  the  right  owner  is  taken  away,  or  the  defi)r- 

ceor  holdeth  it  so  fast,  as  the  right  owner  is  driven  to  his  reall 

prcecipCf  wherein  it  is  said,  unde  A.  eum  injustk  deforceat,  or  the 

deforceor  so  disturbeth  the  right  owner,  as  he  cannot  enjoj  hit 

Bract.  &  Ftet.     owne :  and  therefore  it  is  said,  Per  hoc  autem  quod  dicitur  tn  bmi 

ubi  supra.  ultima  prasentationis  deforceant,  videtur  quibusdam  quod  querent 

innuat  per  hoc  quod  deforceans  sit  in  seisindy  sicut  in  brevi  de  rectOt 
sed  rcoerd  nan  est  ita,  sed  satis  deforceat  qui  possessorem  uti  seisiM 
non  permiserit  omnino  vel  minus  commode  tmpediat  praesenUmdnkt 
appeuaudoi  impetrando,  secundum  quod  dicitur  de  disseisilorep  satiS' 
facit  disseisinam,  qui  uti  non  permisit  possessorem  vet  mMls  cmB^ 
modh  licet  omnino  non  expeUat.  In  this  case  that  Littleton  potteA, 
the  discontinuee  being  m  by  wrong,  is  no  disseisor,  abator,  orin- 
trudor,  but  a  deforceor ;  and  hereof  commeth  Deforcement,  and 


[0]  Mir.  cap.  a.    thus  did  antiquitie  describe  it :  [0]  Deforcement^  come  si 
(rlicp  85.         ^^^^  ^^  ^^^^  tenement  tant  come  le  veray  seignior  eti  al  nutrbit 
a  Iiut  350.)       0"  ailors,  et  retornCy  et  ne  poet  aver  entre  eins  est  cduy  deferce  d 

debotue.     And  for  that  at  the  first  the  withholding  vras  with  VUH 
Icnce  and  force,  it  was  called  a  deforcement  of  the  lands  or  tene- 

menir, 


L,S.C.ll.S.6l5-l6.  Of  Discontinuance.    [3Sl.b.SS2.a* 

ments ;  but  now  it  is  generally  extended  to  all  kinde  of  wronef ull 

withholding  of  lands  or  tenements  from  the  right  owner.     There 

is  a  writ  called  a  aubd  ei  deforceat,  and  lieth  where  tenant  in  taile, 

or  tenant  for  life,  loseth  by  default,  by  the  statute  he  shail  have  a  Weitm.a.aip  4. 

quhd  ei  deforceat  against  the  recoveror,  and  yet  he  commeth  in 

Dy  course  of  law  (1). 

Sect.  61 5. 

ydLSO,  if  land  bee  let  to  a  man  for  tertne  of  his  life^  the  remainder  to 
another  in  taile,  if  he  in  the  remainder  will  grant  his  remainder  to 
another  in  fee  by  his  deed,  and  the  tenaunt  for  life  attorney  this  is  no  dis* 
continuance  of  the  remainder*. 


p32T]  (rir  Sect.  6l6. 

A  LSO,  if  a  man  hath  a  rent  service  or  rent  charge  in  taile,  and  hee 
grant  the  sayd  rent  to  another  in  fee,  and  the  tenaunt  attorne,  t  this 
is  no  discontinuance,  S^c. 

Sect. 

*   SfC.  added  in  L.  and  M.  and        f  Sfc.  added  in  L.  and  M.  and  Roh. 
Roh. 


(1)  Sir  William  Blackstone,  in  his  account  of  a  deforcement,  3  Com.  c.  lo, 
observes,  that  it  is  nomen  generalissitnum ;  being  a  much  larger  and  more  com- 
prehensive expression  than  any  of  the  former,  and  si^ifying  the  holding  of  any 
lands  or  tenements  to  which  another  person  has  a  right ;  so  tliat  it  includes  as 
well  an  abatement,  an  intrusion,  a  disseisin,  or  a  discontinuance,  as  any  other 
species  of  wrong  whatsoever,  whereby  he  that  hath  a  right  to  the  freehold  is 
kept  out  of  possession.  But,  as  contradistinguished  from  the  former,  it  is  only 
such  a  detainer  of  the  freehold  from  him  that  hath  the  right  of  property,  but 
never  had  any  possession  under  that  right,  as  falls  within  none  of  those  injuries. 
A  deforcement  may  also  be  grounded  on  the  non^performance  of  a  covenant 
real :  as  if  a  man  seised  of  lands  covenants  to  convey  them  to  another,  and  neg- 
lects or  refuses  so  to  do,  but  continues  posMSSion  against  him,  this  possession 
being  wrongful  is  a  deforcement.  And  hence,  in  levying  a  fine  of  lands,  the 
person  against  whom  the  fictitious  action  b  brought  upon  a  supposed  breach  of 
covenant,  is  called  a  deforceant.  Mons.  Houard,  Ana,  Loix  des  Francois, 
torn.  1,  p.  654,  mention!;,  that  Du  Cangc  refers  to  the  laws  of  Alfred  and  other 
kings  of  England  precedent  to  the  Conquest,  for  an  explanation  of  the  word 
Deforcement ;  but  that  he  ought  to  have  observed,  that  it  was  not  introduced 
into  the  Latin  translation  of  those  laws  till  after  the  introduction  of  the  Norman 
customs  into  England;  that  ddbtco  is  an  old  French  word,  and  ibMtfortia  is 
taken  for  fbrce  hi  the  28th  fomiidA  of  Marculphus.— [Note  ^86  *. } 


r  p  3 


^9Si.  a,]      Of  DiBcontiniMnce. 


Sect.  617. 


\    jiLSO,  if  a  mail  bte  temvnt  in  taiie  of  an  advowton  i«  groae$  mtf 
*  a  common  in  groue,  if  he  b^  hit  deta  will  graunt  the  advmun  It   | 

common  to  another  in.fte,  thit  it  hh  dJuoHtitiuaace;  for  in  tuei  cam  dt    ; 

graunteei  have  no  tMtale  but  for  terme  of  the  lift  of  UuatU  m  tmlt  tfri 

toads  tkt  groHl,  &€•  j 


Br»«t.  I.  0,  f.  3, 
Brit.  f.  iH?- 


(PMt.  n35 > 

■  I  £.3.  37.38- 
4>t3-»-b-     I 


I 


]>  Y  (he  uueB  in  these  three  Sections  it  appeared),  thit  if  •  k- 
maindcT  or  a  rent  service,  or  a  rent  charge,  or  an  advowH*, 
or  a  common,  or  any  other  inheritance  thai  lieth  in  grant,  be 
granted  by  tenant  in  Utile,  it  a  no  discontinuance,  as  (onttij 
hath  becne  said. 

[/>]  Note,  here  ii  an  advawson  named  by  Littl^on,  asa  liat% 
that  lieth  in  grant,  and  passeth  not  by  liverie  of  veisin. 
lH.S.4-    sa.7,37-     iBII.B.     i6ElDj-3a3-l»- 


Sect.  618. 


AND  note,  that  <f  tuch  things  as  passe  by  vcay  of  grant,  hy  iM 

made  in  the  countrie,  fand  without  livety,  there  such  grant  iwifart 

no  diKontitmance,  at  in  the  cases  aforcsayd,  JanJ  in  other  like  eases,  ftr. 

1]  A'ld  nlbeit  sm-h  thing-'  hee  grminlcd  in  fee.  (>jf  fine  levied  in  the  kinp 
court,  &;c-  yet  this  inakelh  not  a  diuontinuanee,  ijc. 

1  ycclded  of  the  precedent  caw 
1  maximc  in  law,  that  a  emi\[i] 
by  deed  gf  such  things  as  doe  lie  in  grant,  and  not  in  Tiverie  of 
seisin,  doeworke  no  discontinuance  (1).  Itut  tlie  particular  reuon 
is,  for  that  of  such  things  tlie  grant  of  tenant  in  taile  worketh  no 
wrong,  either  to  the  issue  in  taile,  or  to  him  in  rerertion  « 
remainder ;  for  nothing  doth  passe  but  onely  during  the  tile  of 
-  tenant  in  taile,  which  is  lawful),  and  every  discooLintunce  worketb 

a  wrong,  as  hath  beene  said. 
Lon.  56.       38  H-  8,    Diicon.  35.       Brooke.       19  E.   3.    Brc.  468. 
iB  Am.   p.  3. 


i»d  xuiihout  Hveru,    there  —  S^c. 
,  L.  andM.  and  itoh. 


-or.  L.  and  M.  and  Rob. 
:  in  L.  and  M.  or  Roh. 


( 1 )  VIII.  That  nothing  which  lies  in  grata  can  he  taiil  to  be  disconSinued.— 
The  terni  discontinuance  is  used  to  distinguish  those  cases  where  the  paitr, 
whose  freehold  is  ousted,  can  restore  it  by  action  only,  from  those  in  which  he 
may  restore  it  by  entry.  Now,  tilings  which  lie  in  grajit.  cannot  either  be 
divestetl  or  reilorcd  by  entry.  The  owner,  therefore,  of  any  thing  which  ti« 
in  grant,  has  in  no  stage,  and  under  no  circumstances,  any  other  remedy  bm 


L.S.  C.11.  Sect.6l8.    Of  Discontinuance.         [332.  b. 

r3327|       M  fl3*  If  tenant  in  taOe  of  a  rent  senrice,  &c.  or  of  M  33  £.3. 
L  |j   J  a  reversion,  or  remainder  in  taile,  &c.  grant  the  same  *«™«i«  47- 
in  fee  with  warrantie,  and  leaveth  assets  in  fee  simple,  1|  ?*  *^'^^' 
and  dieth,  this  is  neither  barre  nor  discontinuance  to  the  issue  in  4  bl  7. 17. 
taile ;  but  he  may  distraine  for  the  rent  or  service,  or  enter  into  (3  Rep.  84, 85. 
the  land  after  the  decease  of  tenant  for  life.     But  if  the  issue  9Bep.  51.  a.) 
bringeth  a  formedon  in  the  discender,  and  admit  himselfe  out  of 
possession,  then  he  shall  be  barred  by  the  warrantie  and. assets. 

[r]  Tenant  in  taile  of  a  rent  disseisseth  the  tenant  of  the  land,  [r]  3H.  7. 1^ 
and  maketh  a  feofiment  in  fee  with  warrantie  and  dieth,  this  is  (Mo.  634.) 


__.  SirEdwaid 

tiimg  Seymour'i  case 

doth  lie  in  liverie,  as  lands  and  tenements,  yet  if  to  the  con-  10  Rep.  95.) 
vejance  of  the  freehold  or  inheritance  no  liverie  of  seisin  is  re- 
quisite, it  worketh  no  discontinuance,     [s]  As  if  tenant  in  taile  fi]  38  H.  8. 
exchange  lands,  &c.  or  if  the  king  being  tenant  in  taile,  grant  Paten.  Br.  101. 
by  his  letters  patents  the  lands  in  fee,  there  is  no  discontinuance  ?!'  ^^  ^^ 

^O^S^t  Alton  Wood'! 

ease. 

"  By  JineJ*     Of  a  thing  that  lieth  in  grant,   though  it  be  (Ant.  251.  b.) 

granted  by  fine,  yet  it  worketh  no  discontinuance;  and  this  is  ?®5*^**3: 

regularly  true.  <*  ^'^'  ^^ 

[t]  If  tenant  in  taile  make  a  lease  for  y cares  of  lands,  and  afler  TO  15  £•  4*  tk. 

levie  a  fine,  this  is  a  discontinuance ;  for  a  fine  is  a  feoffinent  of  ?' ^  °°g  ^^' 

zecord,  and  the  freehold  passeth.     But  if  tenant  in  tiule  maketh  /,  rA/^^/ 

a  lease  for  his  owne  life,  and  after  levie  a  fine,  this  is  no  discon-  1  Roll.  Rep. 

tinuance,  because  the  reversion  expectant  upon  a  state  of  free-  1B8.  1  Sid.  83.) 
hold  which  lieth  onely  in  grant  passeth  thereby  ( 1 ). 

Sect. 


b^  action ;  consequently  the  distinction  in  question  can  never  be  applicable  to 
Imn.  It  is  true,  that  the  books  often  mention  both  disseisins  and  disconti- 
nuances of  incorporeal  hereditaments ;  but  these  disseisins  and  discontinuances 
are  only  at  the  election  of  the  party,  for  the  purpose  of  availing  himself  of  the 
remedy  by  action. — Some  observations  on  disseisins  of  this  description  are 
inserted  in  note,  page  330.  b. — [Note  287.] 

( 1 )  It  is  frequently  said  in  our  law-books,  that  a  fine  has  no  operation  upon 
s.n^  estate  or  interest,  which  is  not  previously  divested  or  turned  to  a  risht ; 
hut  this  expression,  considered  strictly,  is  inaccurate.  By  turning  to  a  right, 
it  is  generally  meant,  that  the  person  whose  possession  is  usurped,  cannot 
restore  it  hy  entry ^  and  can  only  recover  it  by  action.  See  note  1,  ant.  339.  a. 
But  in  the  present  case,  the  expression,  turned  to  a  right,  must  be  understood 
in  a  more  general  sense.  The  import  of  it  is,  that  tlie  parties  to  the  fine,  or 
some  of  them,  have  in  them  at  the  time  of  their  levying  the  fine,  or  acquire  by 
it,  a  possession,  adverse  to,  and  inconsistent  with,  the  estate  or  right  intended 
to  be  barred  ;  the  real  owner,  therefore,  at  the  time  of  levying  the  fine,  or  by 
its  operation,  is  disseised  of  his  possession,  but  the  right  still  remains  in  hinu 
In  this  general  sense,  his  possession  may  be  said  to  be  turned  to  a  right;  but 
this  right  may  be  such  as  enables  him  to  restore  his  possession  by  mere  tntryy 
without  his  resorting  to  an  action.  See  2  Atk.  631.  In  another  sense  it  is 
inaccurate,  as  it  seems  to  imply,  that  the  turning  to  a  right  is  produced  by  the 
operation  of  the  fine;  but,  generally  speaking,  this  is  not  the  case.  Every 
disseisin,  intrusion,  or  abatement,  turns  the  estate  to  a  right,  in  the  sense  in 
which  that  expression  is  explained  before.  If  the  disseisor,  intruder,  or  abater, 
Afterwards  levies  a  fine^  it  operates  by  the  statute^  after  a  non-claim  of -five 

p  p  3  years. 


332.b.333.a.]  Of  Discontinuance.  L-3.C.11.  S.6l9^)J0. 


Sect.  619. 

[t  1^0  TE,  if  I  give  land  to  another  in  taile,  and  hee  l^teih  the  mme 
land  to  another  for  terme  ofyeareSj  and  after  the  lessor  gramUetk 
the  reversion  to  another  in  fee,  ana  the  tenant  for  yeare^  attome  to  the 
grantee^  and  the  terme  expire th  during  the  life  of  the  tenant  in  tayle,  by 
which  the  grauntee  enter,  and  after  the  tenant  in  taile  hath  issue  and  die; 
in  this  case  this  is  no  discontinuance,  notudthstanding  the  grant  be  executed 
in  the  life  of  the  tenant  in  taile,  for  that  at  the  tims  of  the  lease  made  for 
yeares,  no  new  fee  simple  was  reserved  in  the  lessor,  but  the  reversion 
remained  to  him  in  taile,  as  it  was  before  the  lease  made,*'] 

4rq^HIS  is  added  to  Littleton,  and  not  in  the  originall,  and 
therefore  I  purposely  omit  it :  yet  is  the  case  good  in  lav, 
because  neither  the  lease  for  yeares,  nor  the  grant  of  the  rever- 
sion,  divesteth  any  estate. 


(dr  Sect.  620.  [3331 

^J)UT  if  the  tenant  in  taile  make  a  lease  for  terme  of  the  life  of  Ae 
lessee,  Sfc.  in  this  case  the  tenant  in  tayfe  hath  made  a  new  reversion 
of  the  fee  simple  in  him  (en  cest  case  le  tenant  en  le  tayle  ad  J  fait  un 
novel  leversion  de||  fee  simple  ca  luy);  because  when  he  made  the  lease 
for  life.  Sic.  he  discontinued  %  the  tayle,  8fc.  by  force  of  the  same  lease,  and 
also  nee  discontinued  my  reversion,  c^c.  And  it  behoveth  that  the  reversion 
of  the  fee  simple  be  in  some  person  in  such  case:  and  it  cannot  be  in  me 
which  am  tlie  donor,  inasmucn  as  my  reversion  is  discontinued;  ergo,  the 
reversion  of  the  fee  ought  to  be  in  the  tenant  in  tayle,  who  discontinued 
my  reversion  by  lease,  S^c,    And  if  in  this  case  the  tenant  in  tayle  gra^t  bjf 

his 

+  Not6y — also^  L.  and  M.  and  Roh.  land  to  another  for  terme  qflife,  ifc. 
—  No   part    of   this    Section  within        %  ^°  added  in  L,  and  M, 
crotchets  is  in  L.  and  M.  or  Roh.  ||  de — en,  L,  and  M. 

4.  In  L.  and  M.  and  MSS.  this  Sec-*        §  the  taylcj  S^c.  by  force  of  the  same 

tion  begins  thus:   If  I  give  land  to  lease,  and  also  hee  discontinued,  not  in 

another  in  taU,  atul  he  letteth  the  same  L.  and  M.  or  Roh. 


years,  as  a  bar  to  the  right  of  the  person  whose  estate  is  disseised,  intruded 
upon,  or  abated.  But  its  operation  in  these  cases  is  merely  as  a  bar,  tlie 
ouster  of  the  possession  or  divesting  of  the  right  being  previously  effected  by 
the  disseisin,  intrusion,  or  abatement.  In  some  cases,  however,  it  does  not 
operate  only  as  a  bar.  As  if  tenant  for  life  levies  a  fine,  it  is  a  forfeiture  of 
his  estate ;  and  if  the  reversioner  does  not  enter  within  five  years  after  die  for- 
feiture, or  at  the  farthest  within  five  years  after  the  death  of  the  tenant  for  lift^ 
be  is  barred  of  his  remedy  to  recover.  Whaley  and  Tancred,  i  Ventris  stfl.-* 
[Notca88.J  "^  /  ^  -^ 


L.  3.  C.  11.  Sect 620.  Of  DiscontinuHnce,  [333.  a,  333.  b.^ 


Am  deed  this  reversion  in  fee  to  another  ^  and  the  tenant  for  life  attorney  8fc. 
and  after  the  tenant  for  life  dieth,  living  the  tenant  in  taile,  and  the 
grantee  of  the  reversion  enter,  8fc.  in  the  life  of  the  tenant  in  taite,  then 
this  is  a  discontinuance  in  fee ;  and  if  after  the  tenant  in  tayle  dieth,  his 
issue  may  not  enter,  but  is  put  to  his  writ  o/*forinedon.  j^nd  the  cause  is, 
for  that  he  which  hath  the  grant  of  such  reversion  in  fee  simple,  hath  the 
seisin  and  execution  of  the  same  lands  or  tenements,  to  have  to  him  atui  to 
his  heires  in  his  demesne  as  offi^,  in  the  life  of  the  tenant  in  taile. 
*  [And  this  is  by  force  of  the  grant  of  the  said  tenant  in  tayle, 

"  TpOR  terme  of  the  life  qf  the  lessee,  Sfc^    Here  is  implied^  or 

for  terme  of  another  man's  life  ( i ).  (i  R^'l- 633) 


'^  A  next}  reversion  qf  the  fee  simple-*    Which  must  be  under-   i5£-4-  tit. 
stood  of  a  fee  simple  determinable  upon  the  life  of  the  lessee,  l^*Kont.  30. 
which  our  author  here  caUeth  a  fee  simple  ;  for  if  the  lessee  dieth 
the  donee  is  tenant  in  taile  againe,  as  hee  was  before :  and  that  is 
the  reason  that  if  in  that  case  hee  granteth  over  tlie  reversion  and 
dieth ;  and  afier  the  death  of  tenant  in  taile  the  lessee  dieth  ;  (Cro..Car.  156.) 
the  entry  of  the  issue  is  lawfuU,  because  by.  the  death  of  the 
lessee  the  discontinuance  is  determined;  and  consequently  the 
^rant  made  of  the  reversion  gained  upon  that  discontinuance  is 
void  also. 

If  tenant  in  taile  maketh  a  lease  for  three  lives  according  to 
the  statute  of  32  H.  S,  that  is  no  discontinuance  of  the  estate  3^  H.  8.  cap.  fiB. 
taile  or  of  the  reversion,  because  it  is  autliorised  by  act  of  par- 
liament, whereunto  every  man  in  judgement  of  law  is  partie. 

And  yet  in  some  cases  the  freehold  may  be  discontinued  and 
not  the  reversion,     [u]  As  if  the  husband  and  wife  make  a  lease  [«]  ^  £.  3. 3s. 
for  life  by  deed  (2)  of  the  wife's  land,  reserving  a  rent,  the  hus-   ^^  ^«-  *• 
band  dieth  *,  this  was  a  discontinuance  at  the  common  law  for   "^u^^^ 
life ;  and  vet  the  reversion  was  not  discontinued,  but  ^ 

[33371  '■emained  m  the  wife.     Otherwise  it  is  (^  iC  the  hus-  (8  Rep.  71.) 
L    *J  band  Iiad  made  the  lease  alone. 

"  And  aftrr  the  tenant  for  life  dieth,  ^r."     The  like  law  it  is  if  »»  »  6.  ^i. 
the  tenant  for  life  surrender  to  the  grantee,  or  if  the  grantee  tv      ^  ^*** 
recover  in  an  action  of  waste,  or  enter  for  the  forfeiture.  *     » •  30- 

"  Hath 

*  No  part  of  this  or  of  the  following  Section  within  crotchets  is  in  L. 
and  M.  or  Roh. 


( 1 )  IX.  It  has  been  observed  before,  that  no  conveyance  by  tenant  in  tail 
can  operate  as  a  discontinuance,  unless  it  is  created  by  livery,  or  by  that  which, 
in  the  eye  of  the  law,  is  tantamount  to  iu — Littleton  now  proceeds  to  lay  down, 
that  to  make  a  discontinuance,  the  conveyance  must  be  of  such  an  estate  as  in 
its  original  creation  may,  by  possibility,  endure  beyond  the  life  qf  the  tenant  in 
tail.  When  the  estate  so  created  is  at  an  end,  the  discontinuance  also  is  at  an 
end. — [Note  289.] 

(2)  Nota,  a  proviso  on  32  Hen,  VIII,  that  the  lease  shaU  be  made  in  both 
their  names,  xohere  the  inheritance  is  in  the  xvoman.  And  see  Cro,  Car*  22.  Smith 
V.  Trender,  xjJiere  there  is  a  quere,  xohellier  it  oug/U  ^  be  so  xuhere  the  inheritance 
is  in  both,^LoTd  Nott,  MSS.— [Note  290.  J 

P  P  4 
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I 


Of  Discontinuanoe.    L.  3.  C.  1 1-  Sect630. 

"  Halh  Ik*  MTJ^n  and  uvcvfuxi.**     Aod  hen:  it   i«  to  he  «!>■ 
MTved,  Uut  ■mhat  the  rcrenion  ia  thia  ca*e  m  execuicd  m  ilu 
S>J-^__   .      life  irf  teMnt  is  Uile,  it  u  equivBlent  tt  >MlpaneBi  of  !■»  to  s 
sR^t*        frottnwib  fas,  ibr  the <«•  for  life  pa«edbjB«riB. 
in*.D«iM.60.     MAMuS.n4.     xBA«.S.(i.ft     uA^C^B.    ■aE.3.43. 
I  H.  5.  S«.        ifi  E.  4-  ik.  DMKMimMn  30.         BraoU  tit.  OMcoot.  3.  ud  14- 
B.7-I7-      siH.7-11- 


J«]mt  ILC  [■]  If  uaant  in  Uile  make  •  koK  for  lire,  ihe  1 

A*>  19-  foe,  Ini*  ■■  on  aboolule  diK-mtUnusDct',  sSwit  tlie  remainder  be  OM 

axecuud  io  lli«  life  of  lenant  in  uilc,  bccanw  mil  b  ooe  etttle, 

■nd  piiHctii  by  one  livcr^-.     And  ko  n»tc  a  diversitie  betwecwi 

graat  of  it  ri-verfian,  Aoa  a  limitation  of  h  renaioder.      B-  lean 

tn  tAile  (iiakdh  11  cifi  in  tatle  to  A.  ani]  aiier  B.  rel^aselh  ta  ji 

■nii  hi*  huirr*,  aoS  afler  /f.  dlcth  without  bsue  ;  the  issue  of  ibe 

lint  ■toner  may  enter  upon  the  collaurail  hnre,  because  A-  bad 

not  aciain  and  execution  of  the  reversioa  of  the  land  in  bii  dc- 

meanu!  u  of  fee,  u  Liltlfton  here  cpeokelh.     But  if  t«n»it  ia 

uile  oaVc  a  leate  for  the  tife  of  the  lessee,  and  after  rcleasethU 

luni  and  his  heires,  thia  i»  an  absolute  discontinuance  ;  becaoK 

the  fee  aimple  is  cxcciit<rd  in  the  life  of  tenant  in  taile. 

[y]  34F-  1.  [if]  If  tenant  in  tnilc  of  a  niannor  whereunio  an  sdvowvimii 

quart  iuMiiii.     Kppciidant,  mnketh  a  fcotlment  in  fee  by  deed  (as  it  ought  to  be) 

i;e^«3E.3.a  of  one  acre  with  the  advowson,  and  the  church  becomraeifa  voii 

aa£a^uiian     *n»i  llf  feoffee  present,  tenant  in  taile  dieth,  tlie  church  becoBi- 

kau.  igO  tneth  viud;  tlie  uuue  shall  not  present  untill  he  hath  re-contlniKd 

•5AM.  8,  the  acre.     But  if  the  fcolTee  had  not  executed  the  same  by  ptt- 

£4  E  3  30-        lentineal,  then  the  iuue  in  taile  ahuuld  have  preseoted.     Aod  to 

^i^!i98.  Pott.  ^^  j(  ^j  ^^  common  law,  of  the  huiband  ieised  in  the  r^  rf 

If  a  Rue  he  levied  to  a  lenant  in  taile,  and  be  granuth  mi 

;)(  A"  fl  rciidrclli  t!ie  land  to  iiini  and  his  lieircB,  and  die  before  execution. 

41  E.  3.  30.  ih[g  IB  j,Q  diacontinuance.     Otherwise  it  h,  if  it  had  beene  eie- 

I?     M  vt  cuied  in  tlio  life  of  tenant  in  taile. 

(Stc"  60 1.638.)       If  tenant  in  taiie  make  n  lease  for  lifL'  of  the  lessee,  and  afttr 

Qi  H.  6. 5a,  63.  grant  tlie  reversion  witJ)  warrantie,  and  dieth  before  execution. 

Brooke  tit.  this  is  no  discontinuance;  because  tlie  discontinuance  was  (u 

Biioom.  g.  |,j,(j,  bcenesaid)  but  for  life,  and  the  warrantie  can aot  enlarge 

Lll..,,'f„V'fl5-     tl'C^tne(0. 

IjI),  10,  fol.al),g7.      (W.Joiitilio.     Cro.  dr.  ijO.) 

"  And  Ihia  it  byjbrce  of  the  grant  of  the  said  tenant  in  layk' 

[•]  "5  E-  4-         Hereupon  Littleton  liimsc'lfL-  is  of  the  same  opinion,  [•]  as  it  »p- 

JJiworit.  30.        pearetfi  he  was  in  our  bookes ;  that  if  tenant  in  taile  make  a  leMe 

'  '^  *"'■  ^''    for  life,  and  grant  the  reversion  in  fee,  and  the  lessee  attome,  and 

that  grantee  granteth  it  over,  and  ttie  lessee  attome,  and  then 

the  lessee  for  life  dieth,  so  as  the  reversion  is  executed  in  the  lite 

of 


( I )  All  this  is  a  consequence  of  the  doctrine  laid  down  in  the  la^t  pa^. 
If  tlie  remainder  or  re^■c^sion  is  created  at  the  same  time  as  the  particular 
estate,  il  necessarily  must  be  created  by  the  same  livery.  If  it  is  created  at  a 
subsequent  lime,  then  to  continue  the  "discontinuance  after  tlie  determination 
of  the  particular  estate,  tlie  reversion  or  remainder  must  be  executed  in  pp<- 
BCision  during  the  life  of  the  tenant  in  tail.  The  entry  of  the  reversioner  or 
remainder-man  in  this  case  is  tantamount  to  a  second  livery.— [Note  agi.] 


L.  3.  C.  11.8.621-2.    Of  Discontinuance.    [333.  b.  334.  a* 

of  tenant  in  taile,  yet  this  is  no  discontinuance,  bnt  that  after 
the  death  of  tenant  in  taile  the  issue  may  enter ;  because  (as 
LMetan  here  saith)  he  is  not  in  of  the  grant  of  the  tenant  in 
taile,  but  of  his  grantee. 

If  at  this  day  tenant  in  taile  make  a  lease  for  life,  and  after  by 
deed  indented  and  inrolled  according  to  the  statute  he  bargaineth 
ancl  selleth  the  reversion  to  another  in  fee,  and  the  lessee  dicth, 
so  as  the  reversion  is  executed  in  the  life  of  tenant  in  taile ; 
albeit  the  bargainee  is  not  in  the  per  by  the  tenant  in  taile,  vet 
inasmuch  as  he  claimeth  the  reversion  immediately  from  him, 
which  is  executed  in  his  lifetime,  this  is  a  discontinuance.  And 
so  it  is,  and  for  the  same  cause,  if  tenant  in  taile  had  granted  the 
reversion  to  the  use  of  another  and  his  heires.  If  tenant  in  taile 
maketh  a  lease  for  life,  and  after  disseiseth  the  lessee  for  life,  and 
maketh  a  feofiment  in  fee,  the  lessee  dieth,  and  then  tenant  in 
taile  dieth ;  albeit  the  fee  be  executed,  yet  for  that  the  fee  was 
not  executed  by  lawfull  meanes,  (as  in  all  the  cases  o£ Littleton 
it  appeareth  it  ought  to  be)  it  is  no  discontinuance. 


r334Tl  (d- Sect.  621.  (PctMs-b. 

II  *'^  iDctme  Jc  case.) 

TN  the  same  manner  shall  it  be,  if  in  the  case  aforesaid  the  tenant  for 
terme  of  life  after  the  attornement  to  the  grantee  had  aliened  in  fee, 
and  the  grantee  had  entred  by  forfeiture  of  his  estate,  and  after  the  tenant 
in  tayle  had  died,  this  is  a  discontinuance,  causa  qua  supril.J 

np  H I S  is  added  in  this  place,  but  in  the  originall  it  commeth  ai  H.  6. 59,^. 
in  after  in  this  Chapter  ♦.  '5  ^- 1 

*^  DiscoDt.  30. 


Sect.  622.  (SirW  Jon« 

aog.    Cro.C«r. 

156.) 

T)UT  in  this  case,  if  tenant  in  taile  that  grants  the  reversion,  Ifc.  dieth, 
living  the  tenant  for  life^  and  after  the  tenant  for  life  dieth,  and  after 
hee  to  whom  the  reversion  was  granted  enter,  ifc,  then  thts  is  no  discontinue 
ance,  but  that  the  issue  of  the  tenant  in  tayle  may  well  enter  upon  the 
grantee  of  the  reversion ;  because  the  reversion  which  the  grantee  had, 
6fc,  was  not  executed,  S^c.  in  the  life  of  the  tenant  in  taile,  6fc.  And 
so  there  is  a  great  diversitie  when  tenant  in  tayle  maketh  a  lease  for 
yeares,  and  where  he  maketh  a  lease  for  life;  for  in  the  one  case  hee 
hath  a  reversion  in  tayle,  and  in  the  other  case  hee  hath  a  reversion  in 
fee  {I). 

OF 


*  But  it  docs  not  appear  in  this  Chapter  in  L.  and  M.  or  Roh.  nor  in  MSS. 
( 1 )  See  the  note  on  the  following  Section. 


^^4A.dd4.b.]  OfDiBOonlinuance.  L.3.C.11.S.623-4-5. 

r\  V  thin  luffidcnt  hMh  beene  caid  before,  sod  b  of  iUeUe  nui- 
^    fat,  and  DMdeth  no  explicntton. 

Like  law  wm«  ibe  common  law  of «  hadnod  seued  olitai 
in  righl  oi'  hia  wife,  mulatit  mulandU. 


er  Sect.  623. 


ra 


FOR  if  land  bee  given  to  a  man  and  to  hit  lieira  males  ofhiihoif 
■^  enetndred,  who  hath  iwit  ttxo  loniiti,  and  Iht  tltUtt  tonne  hath  lOK 
a  dauehler  and  dielh,  *  ami  iht  tenant  in  ta^U  maketh  a  /«»«■  Jur  yeaa 
end  die,  now  the  mrrMon  deKendeth  to  the  younger  tonne,  for  that  tit 
retenion  wa»  but  in  the  taile,  and  the  younacst  tonne  it  ketre  mau,  tffe 
But  if  the  tenant  had  made  a  leme  for  life,»(.  and  after  dud,  mm  Ik 
menion  detcendelh  to  the  dauskier  of  the  elder  brother.  Jar  that  th 
mernon  it  in  (he  fee  limple,  and  (he  daughter  is  heire  generaU,  Sfc.  (i ) 

Thia  is  crident  alio,  and  needeth  do  csptanBtinn. 


Sect.  624. 


iLSO,  if  a  ftan  b«  stited  in  taile  of  lands  de&table   Zy  ttstamai, 
*    Sfc.  andhee  dtvtstth  this  to  another  in  fee,  and  dtelb,  and  the  aHu 

tater,  /fc.  this  it  no  ditronlinuanee,  for  that  no  discontinuance  tea*  made  a 

the  life  of  Ike  tenant  in  taile,  Ac- 

9E,4  ai.  'T'HIS  is  manifest,  and  nccdeth  no  explanation:  only  this  a 

38ll.fi.  14.  -■-     to  be  obsen-td,    llmt  no  dlscontinniinc<!   can   be  made  bt 

(C™'c«^r  405.  '('nant  in  taile,  but  sudi  as  is  made  and  t^iki-th  effect  in  his  lilt- 

» HollAbr.eja-)  time,  whicli  is  here  implied  in  the  f^f  J 


SccL.  625. 

Ah  SO,  if  land  he  given  in  taile,  saving  the  revenion  to  the  doiwr, 

and  ajler  tlte  tenant  itt  taile  by  hit  deed  enfeoff e  the  donor,  to  hait 

and  to  hold  to  him  and  to  hit  heires  for  ever,  and  deliver  to  him  teim 

accordinglji, 

*  and  the  tenant  in  tayle  maketh  a  leaiejor  yeares  and  die,  not  in  L.  and 
M,  or  Roh. 


( 1 )  The  estate  of  the  lessee  for  years  not  being  created  by  livery-,  does  nol 
displace  the  possession,  and  consequently  does  not  disturb  the  descent  of  the 
inheritanee  upon  the  issues  inheritable  to  the  estate.  It  is  otherwise  where  ilit; 
leaae  is  for  lite.  That  is  treated  by  livery,  and  therefore  displaoes  the  puifi— 
■ion,  and  gives  the  tenant  in  tail  a  tortious  estate  in  fee  simple,  iii  reversion  im- 
mediately expectant  upon  tlic  life  estate  of  his  donee; — that  reversion  musi 
therefore  descend  on  the  daughter  as  heir  general. — [Note  'J^^.J 


L.3.  C.  1 1.  S.625.    Of  DiBContinuance.    [334.  b.  335. a. 

accordingly,  S^c.  this  is  no  discontinuance,  because  none  can  discontinue  the 
estate  taile,  unlesse  he  discontinueth  the  reversion  of  him  mho  hath  the 
reversion,  S^c.  or  remainder,  if  any  hath  the  remainder,  ifc.  And  titos- 
much  as  by  such  feoffment  made  to  the  donor  (the  reversion  then  being  in 
him)  his  reversion  was  not  discontinued  nor  altred,  S^c.  this  feoffment  is  no 
discontinuance,  S^c. 


AND  of  this  opinion  is  LiitUtatt  [a]  in  our  bookes^  and  sailh  [a]9£.4.94.b. 
that  80  it  was  adjudged. 

<<  Enfeqffe  the  donor,  S^c"     This  must  be  understood  lib.  i. foL  140. 

[335T]  where  the  reversion  of  the  donor  is  immediately  cc^  ex-  inChudlje'i 

a.  J  pectant  u,3on  the  estate  of  the  donee ;  [J]  for  if  a  man  ^t*Lll.Abr. 

make  a  gift  m  taue  the  remainder  m  tailey  reservmg  0^4.) 

the  reversion  to  himselfe :  in  this  case  if  the  donee  enfeoffe  the  [fr]  41  Am.  3. 

donor,  this  is  a  discontinuance,  because  there  is  a  meane  estate ;  41  £•  3*  3- 

and  so  doth  Littleton  here  put  his  case  of  a  reversion  immediately  Ji  ^P*  *^^'  **'^ 

expectant  upon  the  gifl  in  taile.     Also  it  is  to  be  intended  of  a  a8H.a.I)1erit 
ftM>ffment  made  to  the  donor  solely  or  only ;  for  if  the  donee  en^ 
feofie  the  donor  and  a  stranger,  this  is  a  discontinuance  of  the 
whole  land. 

But  if  tenant  for  life  make  a  lease  for  his  owne  liife  to  the  0  Hep.  76.  b. 

lessor,  the  remainder  to  the  lessor  and  an  estranger  in  fee :  in  this  ^^^-  3<^>) 
case,  forasmuch  as  the  limitation  of  the  fee  should  wprke  the 
wrong,  it  enureth  to  the  lessor  as  a  surrender  for  the  one  moytie» 

and  a  forfeiture  as  to  the  remainder  of  the  stranger;   for  h^  (Djrer  la.  b.) 
cannot  give  to  the  lessor  that  which  he  had  before,  as  our  author 
here  saith ;  and  as  to  the  remainder  to  the  stranger,  it  is  a  for- 
feiture for  his  moytie,  and  when  the  lessor  entreth,  he  shall  take 

the  benefit  of  it.    But  if  two  joyntenants  be,  and  one  of  them  ^ g"^-  *^  ■• 

enfeoffe  his  companion  and  a  stranger,  and  make  livery  to  the  ^oa^'  a^Kou! 

stranger;  this  shall  vest  only  in  the  stranger,  because  the  livery  Abr.86.40a. 

cannot  enure  to  his  companion.  1  Rep.  100.  b, 

4  Lea  23.) 

'^  None  can  discontinue  the  estate  taile,  unlesse  he  discontinueth  ¥>  Ass.  36. 

the  reversion,  Sfc.  or  remainder,  Sfc.'*     Ajad  therefore  for  this  ^g'^^^^' 

cause,  if  the  reversion  or  remainder  be  in  the  king,  the  tenant  in  p  ^'^'  140. a. 

taile  cannot  discontinue  the  estate  taile.     [c]  But  tenant  in  taile,  pi.CoB.  555. 

the  reversion  in  the  king,  might  have  barred  the  estate  taile  bv  [c]  33  H.  8.  tit. 

a  common  recovery,  imtill  the  statute  of  34  H.  8.  ca.  20,  which  J**'5,^''*4>'. 

restraiaeth  such  a  tenant  in  taile ;  but  that  common  recovery  ^' ^"*'  "^' 
neither  barred  nor  discontinued  tlie  king's  reversion  (i). 

Note,  the  reversion  may  be  revested,  and  yet  the  discontinu- 
ance remaine.    [d]  As  if  a  feme  covert  be  tenant  for  life,  and  [dl^yAM.p.Co. 
the  husband  make  a  feoffinent  in  fee,  and  the  lessor  enter  for  the  ag  Ass.43. 
forfeiture ;  here  is  die  reversion  revested,  and  yet  the  discontinu-  >  *  j^** '  ■• 
ance  remained  at  the  common  Uiw.  I3  £.3/^'. 

(Ant  333-  b.    PQM.  336.) 

Sect. 


( 1 )  See  Stone  v.  Newman,  3  Cro.  427. 


S35.a.]  Of  Discontinuance.    L.S.  C.  11.  Sect.626, 


g^Abr.  Sect.  626. 


/ 


N  the  same  manner  is  it,  where  lands  are  given  to  a  man  in  taile,  the 
remainder  to  another  in  fee,  and  the  tenant  in  taile  enfeoffe  him  thai 
is  in  the  remainder,  to  have  and  to  hold  to  him  and  to  his  heires ;  this  is 
uo  discontinuance,  caus&  qua  supri  (2). 


**  n^HE  remainder  to  another.**    Here  it  appeareth  that  (as  hath 
beene  said  in  case  of  a  reversion)  the  remainder  must  be 
immediately  expectant  upon  the  estate  taile. 

Sect. 


(2)  X.  As  to  discontinuances  made  to,  or  toith  the  concurrence  qfy  the  remainder' 
man  or  reversioner: — The  fcoffinent  of  tenant  in  tail  to  the  immediate  remainder- 
man or  reversioner  in  fee,  has  the  operation  of  a  surrender.  In  this  light  it 
cannot  be  considered  to  pass  a  greater  estate  than  the  grantor  may  lawfully 
convey :  it  does  not,  therefore,  work  a  discontinuance.  But  if  it  is  made  to  a 
stranger,  the  mere  concurrence  of  the  remainder-man  or  reversioner  does  not  pre- 
vent the  discontinuance,  either  with  respect  to  the  issues  in  taD,  or  his  on-n 
remainder  or  reversion,  even  though  the  tenant  in  tail  die  without  having  issue. 
Thus,  in  Baker  v.  Hacking,  3  Cro.  387.  405.  J.  C  being  tenant  in  tail,  with  the 
immediate  reversion  in  fee  to  R.  C.  both  of  them  joined  in  a  feoffment  to  A,  for 
life.  R.  C  made  his  will  and  died ;  and  then  «/•  C.  died  without  issue.  It  was 
admitted,  that  if  it  were  a  discontinuance  of  the  reversion,  the  devisor,  not  being 
seised,  had  no  power  to  devise.  Sir  Geo.  Croke  was  of  opinion,  that  as  there 
was  no  issue  of  the  tenant  in  tail,  his  feofiinent  was  no  discontinuance  of  the 
reversion :  he  considered  it  as  the  lease  of  the  tenant  in  tail  during  his  life,  and 
afterward^  the  lease  of  the  reversioner;  and  that  the  reversioner's  joining 
shewed  it  was  not  the  intention  of  the  parties  to  displace  his  estate.  But  the 
three  other  judges  held  it  to  be  a  discontinuance  on  the  ground,  that  the  effect 
of  a  discontinuance  is  immediate,  and  does  not  depend  on  the  tenant  in  tail  hav- 
ing or  not  having  issue. — They  were  also  of  opinion,  that  if  tlie  reversion  in 
fee,  instead  of  being  in  a  stranger,  had  been  m  the  tenant  in  tail  himself,  the 
feofiinent  would  have  been  a  discontinuance,  as  well  of  his  own  reversion  as  of 
the  estate  of  the  issue  in  tail. — But  where  the  tenant  for  life  and  reversioner 
join  in  the  conveyance,  each  of  them  is  considered  to  pass  his  own  estate :  the 
tenant  for  life,  the  freehold ;  the  reversioner,  the  inhentance.  Hence  if  tenant 
for  life,  remainder  in  tail,  remainder  in  fee,  join  in  a  fine,  it  is  no  discontinuance 
to  the  remainder-man  in  fee.  This  was  resolved  in  Peck  v.  Channell,  1  Cro. 
827,  828,  on  the  ground,  that  none  shall  make  a  discontinuance,  but  he  who  is 
seised  of  an  estate  tail  in  posses8ion.«->[Note  293.] 


L.3.C-1 1  •8.627-8-9-30.  Of  Discontinuance.  [S35.b.336.a. 


rsSoTI  ^  Sect.  627. 

yi  LSO,  if  an  abbot  hath  a  reveniofif  or  a  rent  service,  or  a  rent 
charge,  and  he  will  grant  •  this  reversion,  or  rent  service,  or  rent 
charge,  to  another  in  fee,  and  the  tenant  attorhe,  Sfc.  this  is  no  di$' 
continuance. 

Of  inheritances  that  lie  in  grant,  sufficient  hath  beene  said 
before. 


Sect  628. 

T  N  the  same  manner  where  an  abbot  is  seised  of  an  advowson,  or  <^ 
such  things  which  passe  by  way  of  grant  without  liverie  of  seisin,  Ifc. 

IJE  RE  it  appeareth  (as  hath  beene  said)  that  an  advowson 
doth  not  he  in  liverie^  but  in  grant. 


Sect.  629.  (Ant.S84.0 

yd  LSO,  if  tenant  in  tayle  letteth  his  land  to  another  for  life,  and 
after  he  granteih  in  fee  the  reversion  to  another,  and  the  tenant  at^ 
tome,  and  after  the  tenant  for  life  alien  in  fee,  and  the  grauntee  of  the  % 
reversion  enter,  6fc.,  in  the  life  of  the  tenant  %n  taiU,  and  after  the  tenani 
in  taile  dieth,  his  issue  shall  not  enter,  but  is  put  to  his  wrtt  offoimedon, 
because  the  reversion  in  fee  simple  which  the  graunior  (A)  had  by  ike 
graunt  of  the  tenant  in  tayle,  was  executed  in  the  life  of  the  same  tenant  m 
tayle,  and  therefore  it  is  a  discontinuance  in  fee,  Ifc. 

Of  this  sufficient  hath  beene  said  before. 


rssen  o^-  Sect.  630.  ^ff*"^- 

A  ND  note,  that  some  make  discontinuances  for  terme  of  life.    As  if 

tenant  in  tayle  make  a  leau  for  life,  saving  the  reversion  to  him 

as  long  as  the  reversion  is  to  the  tenaunt  in  tayle,  or  to  his  heires;  this  it 


^  this  reversion,  or  rent  service,  or  rent  charge^^one  of  them,  L.  and  M.  and 
Roh.  but  as  above  in  MSS. 


(A)  Here  " grantor^' aeemt prwOed  hy  mkuJee nuUad ef  '* gnrnteei^  fir,  U  thuaae,  Ae 
tenant  in  taUit  Ai  grantor,    Su  Mr.'iUt»*i  Intr.  p,  ii^ 
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no  disconlinuaftce  hut  during  ihr.  liff  ofle)iantfor  life,  S<(.  And  if  nth 
ttnant  in  taite  civeth  the  lands  to  aiwlher  in  tat/h.  fuvinv  the  rtvtrtiott, 
then  iiw  M  a  discontinuance  during  the  tecond  taifle,  ^c. 

np  H  I  S  is  manifeKt,  and  ItBth  bccne  handled  berore,  and  needeth 
*■  no  explnnntion;  onely  this  is  to  lie  obi>tTvfiI.  ^here  Little- 
ton  )>ututh  liereufW  case*  of  tliscoDtinuanc«s  by  feofftment,  Ac- 
he hxth  H  double  eutendnient.  First,  by  fiM>ffi;mcnt,  or  by  an; 
otiier  conveyance  which  may  maks  &  dlicontiouajice.  Secoodlt, 
tSfC.J  iinplietli  a  dtscontintinnce  by  a  gtA  in  taile,  or  a  leaie  Ivic 
life,  Ac. 


Sect.  631. 

T^UT  tchere  the  tenant  in  taifle  tnahtth  a  lease  for  t/earcs  or  for  Sfe. 
the  remainder  to  another  in  fee,  and  delivereth  liverie  of  sehia  at- 
cordingli/,  Ihtt  is  a  discontinuance  tnfec,for  that  the  fee  simpte  pauttk  h 
force  of  the  Uverie  of  leisin,  4fc. 

Tlii»  U  cvidwit  also,  and  hereof  sufficient  hath  bccac  fpoktsi 
before. 


Sect.  632. 

/ND  it  ii  to  be  understood,  that  some  such  discontinuances  aremait 
vpon  condition,  ^t^.  and  for   that  the  conditions  be  broken,  Ste.  » 

fur  other  causfs,  according  to  the  course  "J  laic,  mc/i  c^tiitis  tire  ilc/'ciilcd, 
>  then  are  the  dinonti nuances  defeated,  and  shall  nut  lii/  force  of  ihtm 
take  any  man  from  his  entrie,  &c-  •  As  if  the  husband  be  seised  aj 
certaine  land  in  right  of  his  wife,  and  maketk  a  feoffement  in  fee  tipos 
condition,  and  dyeth,  if  the  heire  after  enter  upon  the  feoffee  fur  tht 
condition  broken,  the  e/itrie  of  the  wife  was  congeabie  upon  the  heirt. 
for  that  bi/  the  entry  of  the  heire  the  discontinuance  is  defeated,  as  is 
adjudged. 

"  T)  I  SCON TI NUANCE S  made  upon  condition,  Sfc"  Here 
is  to  be  understood  a  diveraitie  betweene  a  condition  in 
deed,  ivhercof  Littleton  licrc  speaketh,  and  a  condition  in  Ian, 
(Ant.  335.  •,)      wliereof  sonic  what  hath  bcenc  said  before  in  this  chapter, 

Cj"  viz.  where  the  feme  is  tenant  for  Ufe,  and  tile  bus-  PSSjH 
band  maketh  a  feoffement  in  fee,  and  the  lessor  entreth  I  l  ' 
for  the  condition  in  law.  L  o-  J 

"   The   conditions  be    broken,  f^c.      Here   is    implied,    or  anj 
cause  given  either  by  disabilitie  of  the  feoffees,  or  by  any  eoii' 

ditio^ 

•  The  remaining  part  of  the  above  the  cnse  of  the  grandfather,  father,  and 
Section  is  not  in  L.  and  M.  or  Roh.  son,  Sect.  C37,  is  here  inserted,  •■ii'i 
nor  in  Fynion,  ot  MS3.    But  ia  all,    lonie  unall  variatiiKi. 


A'' 
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dition  performed  on  the  part  of  the  feoffor,  or  otherwiiei  whertby 

the  state  is  in  any  sort  avoided. 

''  As  if  the  husband  he  seised  of' certains  land  in  right  of  his  u^,  (a  Rip.  59.) 
^c**    tiere  it  appearetb,  that  tor  the  condition  broken,  the  heire 
of  the  husband  may  enter ;  f«r  albeit  no  right  descend  from  the 
husband  to  his  heire,  y«t  the  title  of  entry  by  force  of  the  con* 
dition  which  the  husband  created  upon  the  feoffisment,  and  re*  4  h.  6.  a. 
served  to  him  and  his  heires,  doth  descend  to  his  heire;  and  <)H.7.34.b. 
Littleton  saith  truly,  that  so  it  hath  been  adjudiced.  ^^-  ®-  fo'-43- 

^  ^      ^  44.    Whitting- 

"  Upon  the  heire"    Nota^  when  the  heire  in  this  case  hath  (^nt.  la.  b. 
entred  for  the  condition  broken,  and  hath  avoided  the  feofiPement,  46.b.303.a.) 
the  estate  of  the  heire  vanisheth  awa^,  and  presently  the  estate 
vesteth  in  the  feme  or  her  heires,  without  any  entry  or  claime 
by  her  or  them ;  for  the  heire  entreth  in  respect  of  the  condition, 
upon  the  reall  contract,  and  not  of  any  right,  as  hath  beene  said ; 
and  if  the  husband  himselfe  had  re-entred,  the  state  had  vested 
in  his  wife:  and  therefore  where  Littleton  and  our  beokes  say,  WkUtingham's 
that  the  wife  shall  enter  upon  the  heire,  the  meaning  is,  that  after  c«ie,ubi  rapn. 
the  re-entry  of  the  heire  she  may  enter. 


Sect-  633. 

j^LSO,  if  a  woman  inheritrix  hath  a  husband  who  is  within  age,  and 
hee  being  within  age  maketh  a  feoffement  of  the  tenements  of  hi$ 
wife  in  fee,  and  dieth,  it  hath  beene  a  question,  if  the  wife  may  enter  or 
not  J  Sjc.  And  it  seemeth  to  some^  that  the  entrieof  the  wife  after  the 
death  of  her  husband,  is  congeable  in  this  case.  -Ivr  when  her  husband 
made  such  feoffment,  i^c.  he  might  well  enter,  notwithstanding  such  feoff" 
menty  8^c.  during  the  coverture;  and  he  could  not  enter  %n  his  owne 
right,  but  in  the  right  of  his  wife:  ergo,  such  right  as  hee  had  to  enter  in 
the  right  of  his  wife,  ^c  this  right  ofentrie  remayneth  to  the  wife  after 
his  decease* 

n^  H  £  reason  here  rendred  by  Littleton  is,  for  that  the  husband  WhittinghMi*! 
cannot  enter  in  his  owne  right,  but  in  the  right  of  his  wife ;  cucubiroprE. 
and  the  heire  of  the  husband  cannot  enter,  for  no  right  or  title 
descends  unto  him,  and. the  wife  in  this  case  shall  take  benefit  of 
the  nonage  of  her  husband,  and  enter  into  the  land. 

If  an  infant  be  tenant  for  another  man's  life,  and  make  a  feofb- 
ment  in  fee,  and  cesty  que  vie  dieth,  the  in&nt  himselfe  ihal  not 
enter,  because  he  hath  no  right  at  all. 

[337TI  OC^  ^^  ^^^  husband  within  age  take  to  wife  feme 
a.  J  ^"^^  i^  ^^^  generall,  and  the  husband  make  a  gifl 
in  taile  and  diem  within  age,  in  this  case  the  wife  may 
enter,  as  Littleton  here  holdeth,  or  the  heire  of  the  husband  in 
respect  of  the  new  reversion  descended  unto  him  may  enter. 
But  if  the  heire  enter,  presently  thereupon  his  estate  vsmisheth. 
If  tenant  in  taile  being  within  the  age  of  one  and  twenty  yeeres 
make  a  feofiment  in  fee,  and  after  is  attained  of  felony  and  dieth, 
the  entry  of  the  issue  is  not  lawfull;  for  his  entry  is  not  law- 
full  in  respect  of  his  estate  only,  but  of  bis  blood  abo  which 

is 
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n  comtpted-,   and  therribre  in  that  caw  be   b  driven  b?  ha 


ir  husbnnd  and  irife  be  both  within  age,  and  ihev  br  dmi 
Indent^  joyne  in  a  feoSment  reserring  a  reot,  tfae  ho^Mod 
dicth,  the  wile  may  enter,  or  hare  a  dumjuit  infra  alatem.  Ba 
if  she  were  ot'  full  a^,  fhe  thall  not  hare  a  dmnjiat  iitfra  ataiai, 
for  tht!  nonage  of  her  husband,  albeit  they  be  but  one  penoa 


Sect.  634. 


y^  NX)  If  hath  heene  iaid,  that  if  two  JoUBletuaUt  being  wiiAiH  ati 
make  a  feoffenieut  in  fee,  and  one  oj  the  infants  die,  and  tht  otia 
turviveth ;  in  at  mmk  of  both  the  itifantt  might  enter  joynlly  in  their  live!, 
this  right  accnteth  alt  to  him  tckith  sarvitelh,  and  therefore  hee  that  iv- 
vivtth  may  enter  intn  the  whole,  &c.  And  also  tht  heire  of  the  husbcud 
which  snade  the  ftoffmtnt  veithxn  nge  eaimot  enter,  S(c.  becatae  tto  ritk 
dacendeth  to  tuck  heire  in  the  case  aforesaid,  for  that  the  kmband  Xd 
never  any  thing  but  in  right  of  hit  wife,  Sfc. 

"  J^"^  ^'  ^"^^  '"''^  '^^  vhole,  Sfc"  And  the  reaaoo  bemf 
jfi  implied  in  thii  ('^c.J  for  that  ihej  may  joyne  in  a  nil 
i>f  right,  and  therefore  the  right  shall  sumve.  But  they  ouuut 
joyiic  in  a  dumjuit  infra  atatem,  because  the  noQage  of 
the  one  ii  not  the  £5-  nonage  of  the  other.  In  this  rSaTH 
case,  if  one  ioynlenant  had  made  a  feoffinent  in  fee  and  I  1,  J 
died,  the  right  should  not  have  eur»i»cd,  forthejoynture 

severed  for  a  time.     If  two  joyntenants  be,  and  the  one  ii 


ai  E.  3  so- 
ts £.4  lire. 

flat.  fiE.3.4 
B  K.  a.  & 

I0H.II.6- 
30  H.  B,  4*. 
S4  H.  6.  31. 
r.N-B.  iga. 
See  oftbi*  in 
lti«Cb«pnTof 


id  the  other  within  age,  and  both  ihey  tnaki 
{H  lU'p.  Whit-  inent  in  fee,  and  he  of  full  age  dieth,  the  infaBt'shall 
'">>'"""  '  '^"^' )  hare  a  dumjuit  infra  atotcm  but  ibr  the  moitie. 


1  fe'.'T. 


6  Rep.  ; 


Sect.  635. 

p.  84.  b.       8  Rep.  43.) 


Aajy  aho  when  an  infant  makes  a  feoffment  being  ailhin  age,  this  shall 
neither  grieve  nor  hurt  him,  but  that  hee  may  well  enter,  ^c.for  tl 
should  be  against  reason  that  snch  feoffment  made  by  him  that  teas  bpJ 
able  to  make  such  a  feoffment  shall  grieve  or  hurl  another,  to  take  thtm 
from  their  entry,  ^c.  And  for  these  reasons  it  seemeth  to  some,  that  ofin 
tlie  death  of  suck  husband  so  being  aithin  age  at  the  time  of  ihejecf- 
ment,  ^c.  that  his  wife  may  «-ell  enter,  i<c. 


Here  is  implied,  that  be 
night  enter  either  within  age,  or  at  any  time  after  full  agf, 
and  likewise  after  his  death  his  heire  may  enter.  Meliarem  on» 
conditionemfacere potest  minor  dttcr'mrcm  neqiiaqitam. 


Bract,  ful.  14.      "  f>VT  that  he  mm,  well  cj 
BritlonW-M.*.       JJ   mipht  enter  either  wi: 


flettt  lit).  3. 

(PoM.  350.  b. 
a8o.b.) 
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Nata,  A  speciall  heire. shall  take  advantage  of  tlie  infancie  of 
the  ancestor.  As  if  tenant  in  taile  of  an  acre  of  the  custome  of 
borow  English  make  a  feofiPment  in  fee  within  age,  and  -dieth,  the 
youngest  sonne  shall  avoid  it;  for  he  is  privie  in  bloud,  and 
claimeth  by  discent  from  the  infant. 

.  And  so  if  tenant  in  taile  to  him  and  the  heires  females  of  his  (8  Rep.  54.     - , 
bodie  make  a  feoffment  in  fee  and  dieth  within  age,  having  issue  ^^-  i3.a.) 
a  Sonne  and  a  daughter,  the  daughter  shall  avoid  the  feoffment. 
And  so  note,  that  a  cause  to  enter  by  reason  of  infancie  is  not 
like  to  conditions,  warranties,  and  estoppels,  which  ever  descend 
to  the  heire  at  the  common  law. 

The  residue  of  this  Section  upon  that  which  hath  bcene  said 
is  evident. 


Sect.  636, 

jdLSO,  if  a  tcoman  inheritrix  taktth  husband,  and  they  have  issue  a 
Sonne,  and  the  husband  dieth,  and  she  takes  another  husband,  and  the 
second  husband  letteth  the  land  which  he  hath  in  right  of  his  wife  to  an-' 
vtherfor  termeof  his  life,  and  after  the  wife  dieth,  and  after  the  tenant  for 
life  surrendereth  his  estate  to  the  second  husband,  S^c.  quaere,  if  the  sonne 
of  the  wife  may  enter  in  this  case  upon  the  second  husband  during  the  life 
of  tenant  for  life,  *  Ac.  But  it  is  cleere  law,  that  after  the  death  of  the 
tenant  for  life,  the  son  of  the  wife  may  enter;  because  the  discontinuance, 
which  was  only  for  terme  of  life,  is  determined,  ^c.  by  the  death  of  the 
eame  tenant  for  lifef. 

**  QURRENDER  (1),"  sursum  redditio,  properly  is  a  yeelding  (Ante  ai8. 6. 

up  an  estate  for  life  or  yeares  to  him  that  hath  an  immc-  Perk.  581. 

^iate  estate  in  reversion  or  remainder,  wherein  the  estate  for  *  ^"-  ^^'* 

life   or  yeares  may   drowne  by  mutuall  agreement  betweene  ^^^'^ 
them  (2). 

Note, 

*  ^c,  not  in  L.  and  M.  or  Roh.  t  S^c.  added  in  L.  and  M.  and  Roh.   * 


( 1 )  A  surrender  differs  from  a  release  in  this  respect,  that  the  release  ope- 
rates by  the  greater  estate's  descending  upon  the  less : — a  surrender  is  the  falling 
-of  a  less  estate  into  a  greater.  As  there  is  necessarily  a  privity  of  estate 
between  the  surrenderor  and  the  surrenderee,  no  livery  of  seisin  is  necessary  to 
f)erfect  a  surrender.  See  2  Bla.  Com.  Ch.  20. — In  Thompson  v.  Leach,  2  Salk. 
618,  the  court  held,  that  a  surrender  immediately  divests  the  estate  out  of  the 
surrenderor,  and  vests  it  in  the  surrenderee ;  for  this  is  a  conveyance  ut  com- 
mon law,  to  the  peifection  of  which  no  other  act  is  requisite  but  the  bare 
grant ;  and  that,  though  it  be  true,  that  every  grant  is  a  contract,  and  there 
must  be  an  actm  contra  actum,  or  a  mutual  consent,  yet  that  consent  is  implied ; 
that  a  gift  imports  a  benefit ;  that  an  asstuapsit  to  take  a  benefit  may  well  be 
-presumed ;  and  that  there  is  the  same  reason  why  a  surrender  should  vest  the 
estate  before  notice  or  agreement,  as  why  a  grant  of  goods  should  vest  a  pro- 
perty ;  or  scaling  of  a  bond  to  another  in  his  absence,  should  be  the  obbgee's 
oond,  immediately  without  notice. — [Note  294.] 

(2)  This  doctrinei  that  to  give  a  surrender  legal  effect,  the  surrenderee  must 
Vol.  n.  Qq 
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<Aiit.ai8.b.)  ^  Note,  there  be  three  kinde  of  surrenders,  vi«.  a  FSSgT 

surrender  properly  taken  at  the  common  law,  which  I     -    J 
18    here    before    described,    and    whereof    Littleton 

speaketL 


liave  the  Immediate  estate  in  remainder  or  reversion  expectant  on  the  estate  of 
the  surrenderor,  evidently  applies  to  the  common  case  of  a  tenant  for  life,  with 
remainder  to  trustees  during  his  lite  to  preserve  contingent  remainders.  It  is 
now  settled  beyond  doubt,  that,  the  estate  of  the  trustees  is  a  vested  estate  of 
freehold.  It  must  therefore  necessarily  prevent  a  surrender  from  the  tenant 
for  life  to  tlie  ulterior  rcmaindcr-man.  In  cases  of  limitations  to  the  father  for 
life,  remainder  to  his  sous  successively  in  tail,  it  was  the  practice  formerly, 
particularly  where  it  was  intended  to  suffer  recoveries  with  mngle  voucher,  to 
make  the  father  convey  his  estate  to  the  son.  This  was  sometimes  done  bj 
surrender.  To  this  Uiere  could  be  no  objection,  where  there  was  no  liraitatioa 
to  trustees  to  preserve.  But  in  those  cases,  where  such  a  limitation  was  intro- 
duced, the  deed  necessarily  failed  to  operate  as  a  surrender,  for  the  reason  aboTe 
mentiosed.  It  has,  however,  been  contended,  that,  though  in  this  case  the 
deed  was  void  as  a  surrender,  it  would  operate  as  a  covenant  to  stand  seised. 
That,  an  assurance,  where  tliere  is  a  proper  consideration,  will  operate  as  t 
-covenant  to  stand  seised,  though  the  words  used  in  the  deed  point  at  a  different 
node  of  assurance,  is  placed  beyond  doubt  by  many  authorities  both  ancient 
and  modern.  But  between  those  cases  and  that  now  under  consideration, 
there  is  tliis  striking  difference ;  that,  in  all  tliose  cases  the  estate  vested  in  tbe 
party  would  be  the  same  both  in  quantity  and  quality,  whether  the  deed  ope- 
rated in  the  mode  imported  by  the  language  of  the  deed',  or  in  any  other  mode. 
But  in  tlie  case  under  consideration,  if  the  deed  operated  by  way  of  surrender, 
the  party  would  take  one  kind  of  estate ;  if  it  operated  by  way  of  covenant 
to  stand  seised,  he  would  take  another.  For  if  it  could  operate  by  way  of 
surrender,  the  father's  life  estate  would  be  immediately  extinguished,  and  the 
eon  would  become  tenant  in  tail  in  possession:  if  it  operated  by  way  of 
covenant  to  stand  seised,  the  father's  life  estate  would  immediately,  by  the 
statute  of  uses,  be  transferred  to  the  son,  and  he  would  become  tenant  for  life 
of  his  father,  remainder  to  trustees  to  pre8er\'e,  remainder  to  himself  in  tail. 
Then  supposing  him  to  die  without  issue  in  the  father's  lifetime,  if  the  deed 
operated  by  way  of  surrender,  the  person  entitled  in  remainder  next  expectant 
upon  the  estate  tail  of  tlie  son  would  be  entitled  to  enter  immediately ;  but  if 
the  deed  o|ierated  by  way  of  covenant  to  stand  seised,  there  would  be  an  estate 
of  special  occupancy  during  the  father  s  life,  and  the  next  remainder  naan 
would  not  be  entitled  to  take  until  the  father's  decease.  To  this  it  may  be 
replied,  that  the  obiect  of  tlie  parties  was,  that  the  son  should  by  virtue  of 
the  deed  become  seised  of  the  lands  for  a  particular  purpose.  It  is  found,  thati 
it  cannot  have  that  effect  if  its  mode  of  operation  be  that  which  the  partiei 
themselves  intended,  but  that,  if  the  deed  is  held  to  operate  in  another  mode,, 
it  will  accomplish  the  object  of  the  parties.  The  courts  therefore,  it  may  be 
said,  conformably  to  their  usual  practice  of  effectuating  the  intent  of  partief» 
when  it  can  be  done,  will  construe  the  deed  to  operate  in  that  mode  of  assurance 
in  which  it  can  take  effect,  and  consequently  consider  the  deed  to  operate  by 
way  of  covenant.  It  is  observable,  that  when  the  tenant  to  the  praecipe  in  i 
recovery  is  made  by  bargain  and  sale,  it  sometimes  happens,  that  the  oargaio 
and  sale  is  not  inrollecL  But  frequently  in  these  cases  the  lands  are  out  upon 
leases  for  years,  or  in  the  hands  of  tenants  at  will ;  where  this  is  the  case 
there  sccnis  room  to  contend,  that  the  deed,  though  void  as  a  bargain  and  site 
for  want  of  inrolmcnt,  may  operate  as  a  grant  of  the  reversion  expectant  oo 
thc^c  particular  cstatts. — [Note  294.*] 
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JBpeaketh  (i).     Secondly,  a  surrender  by  custome  of  lands  holden  (9  Rep.  75. 
by  copy,  or  of  customary  estates,  whereof  you  have  read  before,  2£liz.i)ieri76L 
Sect,  74,  and  a  surrender  improperly  taken  (as  appeares  before,  >4  H.  7.  3. 
Sect,  550),  of  a  deed.     And  so  of  a  surrender  of  a  patent,  and  ^7  Ass.  37. 
of  a  rent  newly  created^  and  of  a  fee  simple  to  the  king,  ^  jj*  ^'  ^' 

laH.  4.  21.    13  H.  4. 13, 

A  surrender  properly  taken  is  of  two  sorts,  viz.  a  surrender  in  ,4  h.  8. 15. 

deed,  or  by  expresse  words,  {whereof  Littl^on  here  putteth  an  37  H.  (5. 17. 

example)  and  a  surrender  in  law  wrought  by  consequent  by  ope-  ^*  M-  7-  6- 

ration  of  law.     Littleton  here  putteth  his  case  of  a  surrender  of  ^^  ?•  ^*  ^i' 

an  estate  in  possession,  for  a  right  cannot  bee  surrendered.    And  ciE*^e/ 

it  is  to  be  noted,  that  a  surrender  in  law  is  in  some  cases  of  44  Ass.  3!    . 

greater  force  than  a  surrender  in  deed.    As  if  a  man  make  a  35  H.  8. 

lease  for  yeares  to  begin  at  Mkhaelmasse  next,  this  future  inte-  ^*?''  37* 

rest  cannot  be  surrendred,  because  there  is  no  reversion  wherein  DierM?"*^^ 

it  may  drowne ;  but  by  a  surrender  in  law  it  may  be  drowned.  1 1  Eliz.  Dier. 

As  if  the  lessee  before  Mickadmasse  take  a  new  lease  for  yeares  280. 

either  to  begin  presently,  or  at  Michaelmasse,  this  is  a  surrender  ^  H.  7.  9. 

in  law  of  the  former  lease.     Fortior  Sf  cequior,  est  dispositio  legis  ^7  JJ-  6*  ^7- 

guam  haminis  ( 2  ) ,  \\  jj*  1^'  ^     , 

Lib.  6.  f.  69.  Sir  Moyle  Finche*s  case.  (5  Rep.  11.  1  Leo.  323.  4  Rep.  53. 
(10  Rep.  67.  6  Rep.  69.  Cro.  Jac.  84,  a  Roll.  Abr.  494.  Ant.  47.  b.  Dyer  58.) 
19  H.  6.  33.     27  Ass.  46.     14  H.  7.  4.     1  H.  6.  1.     PI.  Coin.  541. 

Also  there  is  a  surrender  without  deed,  whereof  Littleton 
putteth  here  an  example  of  an  estate  for  life  of  lands,  which  may 
"be  surrendered  without  deed,  and  without  livery  of  seisin  ;  be- 
cause it  is  but  a  yeelding,  or  a  restoring  of,  the  state  againe  to 
him  in  the  immediate  reversion  or  remainder,  which  are  alwayes 
favoured  in  law.  And  there  is  also  a  surrender  by  deed ;  and 
that  is  of  things  that  lie  in  grant,  whereof  a  particular  estate 

cannot 


{ 1 )  By  the  stat.  29  Cha.  II.  c.  3,  sect.  3,  no  leases,  &c.  either  of  freehold  or 
terms  of  years,  or  any  uncertain  interest,  not-  being  copyhold  or  customary 
interest,  shall  be  surrendered,  unless  it  be  by  deed  or  note  in  writing,  signed 
by  the  party  surrendering  the  same,  or  his  agents  thereunto  lawfully  authorized 
by  writing,  or  by  act  and  operation  of  law.  Upon  this  statute  it  was  held,  by 
lord  chiel'-baron  Gilbert,  in  Magennis  v.  Mac-Cullogh,  Gilb.  Ca.  in  Eq.  23G,  that 
a  lease  for  years  cannot  be  surrendered  by  cancelling  of  the  indenture  without 
writing;  because  the  intent  of  that  statute  was  to  take  away  the  manner  they 
formerly  had  of  transferring  interests  to  lands  by  signs,  symbols,  and  words 
only ;  and  therefore,  as  a  livery  and  seisin  on  a  parol  feofiment,  was  a  sign  of 
passing  the  freehold  before  the  statute,  but  is  now  taken  away  by  the  statute ; 
so  the  cancelling  of  a  lease  was  a  sign  of  a  surrender  before  the  statute,  but  is 
now  taken  away,  unless  there  be  a  writing  under  the  hand  of  the  party.  In  Far- 
mer d.  Earl  v.  Rogers,  2  Wils.  p.  27,  it  was  held,  that  the  statute  aoes  not  make  a 
deed  absolutely  necessary  to  a  surrender;  for  it  directs  it  to  be  made  either  by 
deed  or  note  in  writing ;  and  when  it  is  made  by  a  note  in  writing,  tliere  is  no 
occasion  for  any  stamp  duty,  it  not  being  a  deed.  But  see  55  Geo.  III.  c.  184, 
sch.  part  1,  under  the  head  Surrender. — [Note  295.] 

(2)  For  the  first  lease  and  the  second  cannot  subsist  together,  and  the  par- 
ties, by  making  a  contract  of  as  high  a  nature  for  the  same  thing,  tacitly  con- 
sented to  dissolve  the  former ;  for  without  the  dissolution  of  that,  the  lessor 
could  not  grant  to  the  lessee  that  interest  which  was  already  passed  from  the 
lessor  to  the  lessee  by  the  first  lease.    N<4e  to  the  iith  edition.— ['Xote  296.] 

QQ2 
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Cxnnot  commi-nty  wiihoul  UceJ.  and  by  consequent  the  ettoe 
cannot  be  xurri'udred  without  deed.  But  in  ih«  example  thn 
Litt/f Ion  here  putteth,  the  estate  might  cnmnicnce  witliout  deed, 
«id  Oierefoiv  might  bee  siirrcndn-d  witliout  deed.  Ar>d  albeit 
a  particular  cutaie  be  made  of  lands  by  dwd.  yet  may  it  be  »ur- 
reiulred  without  deed,  in  rL-itp<.-ct  of  the  nature  and  t^usUtic  <if 
the  thing  ilemived,  becauitb  the  particular  eatMe  might  haw 
beeiit  nindc  n-ithout  deed;  and  so  on  the  other  aidc(A).  Ifa 
man  be  tcnaiil  by  the  courtcsio.  or  tenant  in  dow«r  of  nn  odvov. 
son,  rt-nt,  Or  other  thing  thjtt  lies  in  grmit;  albeit  there  ike 
estate  bi'S'n  without  deid,  jet  in  rp«pfct  of  the  uature  and 
qualitie  of  0>e  thine  that  Wen  iu  grant  it  cannot  be  siirrendRd 
without  dcL-il.  And  no  if  u  leuw  fur  \We  be  made  of  Innds  tiie 
Kmainder  for  life :  albeit  I  ho  remainder  for  life  began  whhoot 
itcd,  vet  became  reinaindprs  and  rcventionfi,  though  they  be 
of  lands,  are  things  that  lie  in  grant,  thev  cannot  be  surremlred 
witlioai  deed.  Sc?  in  my  Reports  pleotifidl  matter  of  tun- 
renders. 

"  Qturre,  if  the  eanne  of  ilie  vi/e  may  enter,  t<c."  He« 
I.iltlelaa  niakctJi  a  umerr.  So  as  grave  and  learned  men  oiat 
doubl,  without  any  impuUitinn  to  them:  for  the  most  learned 
douljtcth  moct,  and  tin:  moru  i^noruiit  for  the  moet  part  are  the 
inure  bold  and  peremptory. 

Itisliolden  eftoine,  thai  after  the  surrender  the  iauiein  taile 
-diiriu};  the  life  of  tenant  for  life  may  tntcr;  fi>r  thm  hanog 
rcguru  to  tlie  issue,  Um  state  for  life  is  drowned,  and  cou^ 
quL'Dtly  the  inherilonce  gained  by  the  letue  ■»  by  the  acceptance 
'of  ths  surrender  ranidiM  smI  gone ;  as  if  teoaiH  in  Iail«  make 
'■t  lcB9D  ftir  life,  whereby  lie  gaineth  a  new  reversioa  (as 
hath  irj"l"cne  said)  if  tenant  for  life  surrender  to  the  P'^lgT 
lon..„L..,  mil.,  tlR.  .A:,i.  i;,r  llfo  b.ing  .iro^  ncd.  the  ^  b  J 
revLTsion  gained  by  wrong  is  vanisIiL-d  and  gone,  and  he 
is  ti'nnut  in  tiulc  ugainu  iigiiimt  tiie  opinion  oilier  of  Poitinglon, 
.91H.6.53.        21  //.  0.5,1. 

SAdi.  185.  But  ht-rcin  are  two  divtrjliifs  worthy  of  oliscrvation.     The 

Aep,  145.)  first  is,  that  hnviiig  regard  to  tlic  parties  to  the  surrender,  the 
CBtiite  is  absolutely  drowned,  as  in  this  case  bctwcenc  the  lessee 
and  the  second  baron.  But  liu»iii[,'  regiird  to  strangers,  who 
were  nut  partieti  or  privii's  tlieruuntu,  k»t  hy  a  voluntary  sur- 
render they  may  receive  prejudice  touching  any  right  or  interest 
they  had  before  the  surrcjid^'r,  the  estate  ^iirrcudred  liatti  in 
-46E.3.13.  consideration  of  law  a  continuance  (i).  As  if  a  revcrsion'be 
f,  \l.  5.  9.  granted  with  warrantic,  and  tenant  for  life  surrender,  the  grantee 

a£.  4. 18.  ^[j^|[  ^^^  jjij^.j.  execution  in  value  ngiiinst  the  grantor,  who  is  ■ 

stranger  during  tin,'  life  of  tenant  for  life  ;  for  this  surrender  shall 
•worfce  no  prejudice  to  the  grantor  who  is  a  straiiger, 
^40  E.  3.  1 3.  So  if  tenant  for  life  surruiiiler  to  liim  iu  reversion  being  within 

"1^"  fi  '"'  '*^''"'  '^^  ^''''"  ""''  ''"^'"^  **'*  '^^^  ■  ''"^  '''■"  ^'""''''  ^"^  '*  prejudice  to 

i»  K  3 '--        -^  htranger,  who  u  to  become  demandant  iii  a  teull  action. 

(X)  lien  the  trust  eppcurs  la  rf  jiiirr  n  rnmmii  mta  ajirr  the  Kotii  ■'  side ;"  and  pcrhap* 
thtn  tlimiH  be  a  peri.il  iifttr  Ihc  prrcediu^  uar-ls  "  lieciiiiie  ihe  (Hirlicular  ctlale  mieht 
li«.c  iR-cil  made  uillimil  J™*.-'      Stc  Mr.  liiu,'!  Inte.  p.  116,117. 

(1)  On  the  snrrender  of  terras  of  yeura  by  one  teruior  fur  years  to  anotlier 
lenuor  for  yeurSj  ace  Hughes  r.  Kobctlimu,  1st  Cru.  30S. 
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If  tenant  for  life  grant  a  rent  charge,  and  after  surrender,  yet  5  H.  5.  8^ 
the  rent  remaineth,  for  to  that  purpose  he  commcth  in  under  the  ^6  Ass.  38. 
charge.     Causd  qua  supr^.  iJ^'  ^' 

If  a  bishop  be  seised  of  a  rent  charge  in  fee,  the  tenant  of  the  ^  R^p%8^ 
land  cnfeofie  the  bishop  and  his  successors,  the  lord  enter  for  the  Ani.  184.  b.y 
mortmaine,  he  shall  hold  it  discharged  of  the  rent ;  for  the  entrie 
for  the  mortmaine  affirmeth  the  alienation  in  mortmaine,  and  the 
lord  claimcth  under  his  estate  ;  but  if  tenant  for  life  grant  a  rent 
in  fee,  and  after  infeofFe  the  grantee,  and  tlie  lessor  enter  for  the 
forfeiture,  the  rent  is  revived,  for  the  lessor  doth  claime  above 
the  feoffment     But  if  I  grant  the  reversion  of  my  tenant  for  (Ant.  234-> 
life  to  another  for  terme  of  his  life,  and  tenant  for  life  attome,  ^^-  3- '"• 
now  is  the  waste  of  tenant  for  life  dispunishable  ( 2 ) .     Afterwards  ^^    *  ^^  * 
I  release  to  the  grantee  for  life  and  his  heires,  or  grant  the- 
reversfon  to  him  and  his  heires ;  now  albeit  the  tenant  for  life 
be  a  stranger  to  it,  yet  because  he  attorned  to  the  grantee  for 
life,  the   estate  for  life  which  the  grantee  had  sliall  have  no 
continuance  in  the  eye  of  the  law  as  to  him,  but  lie  shall  be 
punished  for  waste  done  afterward. 

The  second  diversitie  is,  that  for  the  benefit  of  an  estranger  (Plo.Com.198L) 
the  estate  ^^for  life  is  absolutely  determined.  As  if  he  in  the 
reversion  make  a  lease  for  yeares,  or  grant  a  rent  charge,  &c.  and- 
then  the  lessee  for  life  surrender,  the  lease  or  rent  shall  com- 
mence maintenant.  So  in  the  case  of  Littletoriy  first,  betweene 
the  lessee  and  the  second  husband,  the  state  for  life  is  deter-^ 
mined;  and  secondly,  for  the  benefit  of  the  issue  it  shaH  be  so- 
adjudged  in  law.  Here  note  a  diversitie,  when  it  is  to  the  pre- 
judice of  a  stranger,  and  when  it  is  for  his  benefit. 

If  a  man  maketh  a  lease  to  A,  for  life,  reserving  a  rent  of  40^ 
shillings  to  him  and  his  heires,  the  remainder  to  B.  for  life,  the 
lessor  grant  the  reversion  in  fee  to  B.  A.  attorne,  B,  shall  not 
have  the  rent ,  for  that  although  the  fee  simple  doe  drowne  the 
remainder  for  life  betweene  them,  yet  as  to  a  stranger  it  is  in  esse ; 
and  therefore  B.  shall  not  have  the  rent,  but  his  heire  shall 
have  it. 

A  master  of  an  hospitall  being  a  sole  corporation,  by  the  con-  /^  Lc^  «->. 
sent  of  his  brethren  makes  a  lease  for  yeafes  of  part  of  the  pos-  Hob.  3.) 
sessions  of  the  hospitall ;  afterwards  the  lessee  for  yeares  is  made  Adjudge  Mic^ 
master,  the  terme  is  drowned;  for  a  man  cannot  have  a  terme  .^^^i^^EIix. 
for  yeares  in  his  owne  right  and  a  freehold  in  auler  droit  to  con-  ^*  OravdefMn 
sist  together  (as  if  a  man  lessee  for  yeares  take  a  feme  lessor  to  ejccfrionc  firm» 
wife)  (3J.     [a]  But  a  man  may  have  a  freehold  in  his  owne  iucommuni 
right  and  a  terme  in  auter  droit :  and  therefore  if  a  man  lessor  banap  Rot.  945. 
taie  the  ferae  lessee  to  wife,  the  terme  is  not  drowned,  but  he  pj^jj^n*^^^^^ 
is  possessed  of  the  terme  in  her  right  during  the  coverture [6].  [u]  erf. 4.7.  * 
So  if  the  lessee  make  the  lessor  his  executor^  the  terme  is  not  pi.  Com.  418^ 
drowned.     Omsd  and  supr^i^).  [6]  32  H.  8. 

Br.  snrrendcr  5J.    (a  Cro.  275-    Mo.  54.) 

But 


(2)  See  note  2,  ante  218.  b. 

(3)  Cont.  Lichden  v.  Winsmore,  1  Roll.  Abr.  934,  and  lady  Piatt  v.  Sleapr 
Cro.  Jac.  275 ;  and  see  mr.  Sugden's  treatise  on  Vendors  and  Purchasers^ 
4th  ed.  p.  33C,  ^  ,  ^ 

(4)  Mergers  were  never  favoured  in  courts  of  law,  and  still  less  in  courts  ofi 
equity.  Hence,  even  in  a  very  early  period  of  the  equitable  jurisdiction  ofthc 
court  of  chaacery,  it  was  admitted,  that  a  fine-  or  feoffioaent  to  lessee  fiwr  y«ar» 
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But  if  it  bad  beene  a  corporation  aggregate  of  many,  the 
making  of  tbe  lessee  master  bad  not  extinguisbcd  the  terme,  no 
more  than  if  tlie  lessee  hud  beene  made  one  of  the  brethren  of 
tlie  hospitail. 


[N' 


*  Sect,  637- 

OTE,  that  an  estate  taile  cannot  bee  discoHtinuedy  but  there  where 
^  hee  that  makes  the  discontinuance  was  once  seised  by  force  of  the 
tailey  unlesse  it  be  hi/ reason  of  a  warranty,  ^c.  jis]  if  there  be  grand^ 
father,  fat hery  and  son,  f  and  the  grandjather  is  tenant  in  taiie,and  is 
disseised  by  the  father  who  is  his  son,  and  the  father  maketh  afeoffment  of 
this  without  warranty  and  die,  and  afterwards  the  grandfather  dies,  the 
son  may  wel  enter  upon  the  feoffee,  because  this  was  no  discontinuance, 
inasmuch  as  the  father  was  not  seised  by  force  of  the  entaile  at  the  time  of 
the  feoffment  J  6^c.  but  was  seised  in  fee  by  the  disseisin  of  the  grandfather. 

Vide  Sect.  658.    "  /^  NCE"    Here  it  is  to  bee  observed,  that  it  is  not  necessary 
(1  Roll.  Abr.  y^  ^i^^i  ii^Q  tenant  in  tailc  bee  ever  seised  of  an  estate  taile  at 

•^'**^  the  time  when  the  discontinuance  of  the  whole  estate  is 

begun :  as  if  tenant  in  taile  make  a  lease  ^  for  life,  f^SOTI 
whereby  he  gaineth,  as  hath  beene  said,  a  fee  simple  I  o  J 
by  wrong ;  in  this  case  if  he  grant  the  reversion  m  fee, 
and  the  lessee  dieth,  the  whole  estate  is  discontinued ;  and  yet  at 
the  time  of  the  grant  (by  which  the  discontinuance  continueth) 
hee  was  not  seised  by  force  of  the  taile :  and  therefore  Littleton 

materially 

*  The  part  of  this  Section  witliin  that  part  of  the  work  which  b  distin* 

crotchets  is  not  either  in  L.  and  M.  guished  by  Sect.  632.  * 

or  Roh.  or  MSS.  and  the  remainder         f  and  the  grandfather  is  tenant  in 

of  this  Section  in  those  copies  immc-  taile,  and  is  disseised  by  the  father  txiho 

diately  follows  (with  a  small  variation)  is  his  son,  not  in  L.  and  M. 


to  the  use  of  a  stranger,  did  not  extinguish  the  term ;  because  the  cestui  que  use 
had  no  metliod  to  compel  the  execution  of  it,  but  through  the  medium  of  the 
court  of  chancery ;  and  the  court  would  not  compel  him  to  execute  it,  to  his 
own   prejudice,  during  the  continuance  of  the  term.      The  statute  of  uses 
expressly  saves  the  rights  of  the  feoffee  to  the  use ;  this  preserves  him  the 
benefit  of  any  terms  which  may  be  vested  in  him.     Even  where  a  termor  for 
3'ears  was  made  a  tenant  to  the  jrrcrcipe,  it  was  determined,  that  the  momentarr 
freehold  vested  in  him,  for  tlie  purpose  of  making  him  tenant,  did  not  cxtinguisn 
the  term.     Sir  John  Ferrers  and  sir  John  Curson  v.  sir  Richard  Fermor  and 
others,  Cro.  Jac.  643.     It  has  by  some  been  said  dangerous  to  make  feof- 
fees or  releasees  to  uses,  trustees  for  terms  of  years,  if  they  are  also  trustees 
for  preserving  contingent  remainders ;   for  if  they  should  have  occasion  to 
enter  for  the  forfeiture  of  the  tenant  for  life,  it  may  be  made  a  question, 
vhether,  at  least  in  law,  that  would  not  be  a  merger  of  their  term.     The  pro- 
fession have  lately  been  favoured  by  mr.  Preston,  witli  a  complete  and  pro- 
found treatise  on  the  abstruse  doctrine  of  Merger,  in  tlie  third  volume  of  his 
I'reaiisc  on  conveyancing.     It  is  hoped  that  they  will  soon  be  favoured  by  the 
same  learned  gentleman  with  a  new  edition  of  hifi  valuable  Essau  om  the 
Qjuantify  qf  JSi<flrf«—- [Note  397.] 
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materially  added  this  word  (once),  that  is,  that  hee  was  once  Vide  Sect.  99a. 
seised  by  force  of  the  estate  taile:  and  seeing  that  (as  hath  ]>eeiie  §^^'5^Z*  ^** 
said)  a  discontinuance  is  a  privation,  the  rule  of  law  agreetli  well     ^  •  ^  • 
with  tlie  rule  of  philosopliie,  that  omnis  privatio  prcr.uipponit  ha^ 
bitum,  and  therefore  he  cannot  discontinue  that  estate  which  he 
never  had. 

**  Unlesseit  be  by  reason  of  a  'warranty^  SfcJ*  For  in  many  cases 
a  warrantie  added  to  a  conveyance  is  said  to  make  a  disconti- 
nuance ab  effeciu,  although  he  that  made  the  conveyance  was 
never  seised  by  force  of  the  estate  taile,  because  it  taketh  away 
the  entrie  of  hnn  tliat  right  hath,  as  a  discontinuance  doth.  As 
if  tenant  in  taile  be  disseised  and  dieth,  and  the  issue  in  taile  9^.4- 19» 
release  to  the  disseisor  with  warrantie ;  in  this  case  the  fesue  was  i?  5"^  *t 
never  seised  by  force  of  the  taile ;  and  yet  this  hath  the  effect  of 
a  discontinuance  by  reason  of  the  warrantie,  and  the  reason 
hereof  appeareth  before  in  this  Chapter. 

"  The  son  may  xvel  enter"    But  if  the  fatlier  that  made  the 

feoffment  had  survived  the  grandfather,  he  should  never  have  ^5^4lW»cont» 

entred  against  his  own  feoffment ;  but  albeit  the  fatlier  had  sur-  Cone.  ai. 

vived,  yet  after  his  decease  the  sonne  should  have  entred,  for  aiE.4.  97. 

the  reason  here  yeelded  by  Littleton,    But  if  the  feoffment  had  9  E.  4. 19. 

beene  with  warrantie,  then  it  had  wrought  the  effect  of  a  discon-  39  Jj-  ^-  45. 

dnuancc :  and  therefore  Littleton  saith  mthout  xoarrantie.  ?«  v  \i '  ^?' 

1 3  J!«.  4*  I  •  • 

1  Mar.  Dier  98,     (Ant  265.) 

Sect.  638- 

y4  LSOy  if  tenant  in  taile  make  a  lease  to  another  for  terme  of  life,  and 
the  tenant  in  tayle  hath  issue  and  dieth,  and  the  reversion  descendeth 
'^  his  issue,  and  after  the  issue  granteth  the  reversion  to  him  descended,  to 
Another  in  fee,  and  the  tenant  for  life  attorne  and  die,  and  the  grantee  of 
the  reversion  enter,  Ac  (ct  le  tenant  a  tenne  dc  vie  attourna  •  ct  devie, 

et  le  grantee  del  reversion  enter,  &c.)  and  is  seised  in  fee  in  the 
rSSPTl  ^{f^  if  '^^  issue,  and  after  the  issue  in  tayle  hath  cc^  issue  a  son 
L  b.  J    ^''^^  dieth,  it  seemes  tluit  this  is  no  discontinuance  to  the  sou,  but 

that  the  son  may  enter^  ^c.  for  that  his  father,  to  zchom  the 
reversion  of  the  fee  simple  descended,  had  never  any  thing  in  the  land  by 
force  of  the  entatle,  Sfc. 

f^  F  this  opinion  is  Littleton  in  our  bookes.  15  £.  4. 

DUcont.  3a 
43  Ed.  3.  6.    Qi  H.  6.  52.    4  H.  7.  17.    (1  Roll.  Abr.  634.)     (4 1/^o.  39.  160.  156.) 

"  The  grantee  of  the  reversion  enter,  Sfc.**  Here  il  is  to  be 
understood  and  observed,  that  in  this  case  of  the  grant  of  tlie 
reversion  Littleton  doth  not  say  tvithotU  toarratity;  because  if  a 
warrantie  had  been  added,  it  had  wrought  no  discontinuance, 
for  that  (as  hath  beene  said)  the  discontinuance  in  judgement  of  ^^  ^^  ^'  5^»  53« 
law  was  but  for  life:  but  when  the  addition  of  a  warrantie  doth  (•^"*-333> 
worke  a  discontinuance,  tlien  Littleton  saith,  uithout  warranty, 
as  you  may  observe  often  in  this  Chapter. 

Sect. 

*  ct  devie,  et  le  grantor  del  reversion    terme  de  Tie  morusty  et  celuy  en  le  re« 
ent9r^  &c.— 4;c.  et  puis  le  tenant  a    y^nkia  ^XiltX9if  ko^  L.  and  M.  and  Roh. 

UQ4 


34a«.]Ort)iM!ontmuaDC«.  L^.C.ll.S. 

Sect.  639. 

JTOR  ^  a  mmteiaei  im  lie  rigit  nf  Um  mfi,  UtMh  tit  tame  b^ta 
^  amotherfor  ttrwu  of  lift,  mow  h  tht  mtrtton  nf  the  Jet  uimpie  19  tk 
htaiaiM,  #r>  Andiftht  htuktittd  dittk,  iiving  hu  leife  and  the  tmantjur 
fife,  +  nmi  the  rrcmiin  drtrmd  ta  tht  hrirr  of  the  hatbaad,  if  tht  hmi 
tf  the  iHthaod  grant  the  rrrersion  to  aitolker  im  fee,  and  tie  ttiual 
tlHarne,  be.  and  afitfaariit  the  ttt*ant  fur  lift  dietk,  and  the  ^rnntee  nftil 

vftsertiun  in  thU  tote  enler:  Jim  Ibi*  case  (Aj<  U  no  diieoatinuitMce  t»tk 
t^e,  hut  die  mai/  aelt  enter  upon  the  grauiee,  kt.  betamte  tht  gratHor  lui 

\1iathiitg  at  the  iimr.  cf  the  gratinl,  in  the  right  of  Aii  (A)  wife,  mke^itt 
gtttide  the  grauMl  of  ikt  recenion. 

U^  "  pO Rifa  man  teuediji  Ike  right  2rhUm»/e,ietietJi,^.Bm 
'*  ^r??'  ^  Liiiieton  puttetli  bis  cuae  whm  ibe  baron  onely  nalLtt  i 

,'^^^^'  kue  for  life  :  Tiirif  hcrandfai*  wUejovne  ma  leese  by  deed,tlkn 

,  glK^^  31.  t^  reteriion  u  not  ducootbued.     Stw  before,  Sect.  610.    iSm 

M  B.i.  34.  ueod  nut  to  bo  wid  hereof,  iu  respect  tbe  like  case  of  tcoioi  i* 

"il  11.0.(0,5}.  taile  hulh  been  cxpUinod  before. 

iJNmoik.  go. 

Pf] 

j^  ND  to  it  leemeth,  that  men  wkieh  are  inheritable  b^  farce  of*  at 
enlaiU,  and  never  ttere  uiied  by  force  of  the  taint  entaiie,  that  mi 
'fi^emmlt  or  grunt*  /»/  them  made  Kltfiiuil  cfauie  of  wanantie,  is  no  Sit- 
iivili,ui,iuce  to  Ihar  i^-nn  ifler  ihcir  (hranc,  but  tl-a  tUeir  (..-uij  i;./; 
or//  euli-r,  ^c.  aUieh  lUei)  idtuh  iiutdf  Midi  •^ruunti  in  their  li.a  «<n 
forcbarrcd  to  enter  by  thtir  uwne  ad,  ^c. 


to-  SecL  640. 


Sccl.  G4I. 


A  \/)  if  leiinnl  in  trii/c  hath  i'.ijkc  two  sonncs,  and  li 

his  fntliiT,  iind  t/ierenf  maketh  a  fvofj'mtnt  in  fee 

warrantte.  and  die  without  issue,  and  after  the  father 


:,  and^  the  efdest  dinritttl 

e  without  ciawe  Jf 

warruime,   iiiiti   me   uiinuiii  issue,   anii  ujn-r  mi' jai/icr   die,    the  i/oiilietS 

mm  null/  nell  enter  upon  the  feoffee ;  for  that  the  feoffment  oj'  'tii.%  eido 
brollii'i  iiiiiii'il  lie  II  di.^eoiitiiiuaair,  becaune  he  «as  never  seized  L-i  font 
if  Ihr  s'lme  tai//e.  Far  it  ieemelh  to  be  Uj^aimt  reason,  that  bi/  niatlerit 
fiirl,6i-.  liithiiul  I  lame  tf  Kunantie,  a  man  should  diieontinue  a  %deed\^] 
ijc,  that  aas  neier  seined  bif  faree  of  the  snate  taiie*. 

iiVWe  Srcr..i9i.  "^OTE,  ihere  also  in  Uicse  two  Sections  appeareth,  due  (■ 
09''.S»7-Bu".  liiiih  bcenf  said  before)  a  warrantie,  though  Iiewereneicf 

KKd 

t  and  not  in  L  anil  M,  or  Roll.  ^  dccd~taile,  L.  and  M. 

J  inMHcQienotiiiL.  and  M.orRoh  •  ^c.  uddtd  in  L.  and  M,  andRoh. 

.._.  (Al  Here  "  lii."  urna  [ft  he  pri„lcl   by  .niiL.ltr  iMtori  -J  "  llir."      Far  »  u  n«  Um 

lliotinnd  aha  u  here  ij'oktn  of,  IhI  IIic  htir  <ifthc  hti^nd.     Set  Jlr.  RiUe't  Intr.  p,  1 13. 

(I))  Htrt  lit  mu  »fiptm  u  n^Htre  the  icnrd  "  tul"  nuMoit  if  ^Ou  w*f^  ■•  dtcA* 
Sttlori  Ctb'i  «t>KriaIwn  atoK,dnd  lb,  Bitto't  Intr,  p.  113. 


.    L.3.  C.ll.S.642-43-44.  Of  Discontinuance.  [34aa.340.b* 

seised  by  force  of  the  taile,  may  worke  the  effect  of  a  diconti- 
nuance. 

**  A  man  shotdd  discontinue  a  deed,  Sfc,*'  This  is  mistaken, 
and  should  be,  a  man  should  discontinue  a  taile ;  and  so  is  the 
original].  '        \ 

rS40:i  (d-  Sect.  642. 

t  ]\rO  TE,  if  there  be  lord  and  tenant,  and  the  tenant  givelh  lands  lo 
another  in  +  taile,  the  remainder  to  another  in  fee,  and  after  the 
tenant  in  taile  makes  a  tease  to  a  man  for  a  terme  of  life,  S^c.  saxmig 
the  reversion,  i^c,  and  after  granteth  the  reversion  to  another  in  fee,  and 
the  tenant  for  life  attorne,  Sfc-  and  after  the  grantee  of  the  reversion  die 
mthout  heire,  now  the  same  reversion  commeth  to  the  lord  hi/  way  of 
escheat.  If  in  this  case  the  tenant  for  life  dieth,  and  the  lord  by  force  of 
his  escheat  enter  in  the  life  of  ienant  in  taile,  and  after  the  tenant  in  taile 
dieth,  2t  seemeth  in  this  case  that  this  is  no  discontinuance  to  the  issue  in 
taile,  nor  to  him  in  the  remainder,  but  that  he  may  zcell  enter,  because 
the  lord  is  in  by  way  of  escheat,  and  not  by  the  tenant  in  tayle.  But 
otherwise  it  should  bee,  if  the  reversion  had  beene  executed  in  the  grantee, 
in  the  life  of  tenant  in  tayle,  for  then  had  the  grantee  been  in  the  tenement* 
hythe  tenant  in  tayle,  ji^c. 

rpHE  reason  of  this  case  is  here  rendred  (as  before  it  was  in.  Vide  Sect. 620W 

this  Chaptjr),  that  albeit  the  reversion  be  executed  in  the 
lord  by  escheat  in  the  life  of  tenant  in  taile,  yet  because  he  is  not 
in  by  the  tenant  in  taile  but  by  escheat,  it  worketh  no  disconti- 
nuance.    But  if  it  had  beene  executed  in  the  life  of  tenant  in  Lib.  i.foL  136. 
taile  in  the  grantee  which  was  in  by  tenant  in  taile,  then  the  lord  Lib.  3.  kl  62, 
by  escheat  should  have  taken  advantage  of  it.     But  of  this  suffi-  ^3* 
cient  hath  beene  said  before  in  this  Chapter. 

Sect  643,  644,  &  645. 

j^LSO,  if  a  parson  of  a  church  or  vicar  of  a  church  alien  certaine 
lands  or  tenements  parcell  of  his  glebe,  Sfc.  to  another  in  fee,  and  die 
or  resigne,  8^c,  his  successor  may  well  enter,  notzvithstanding  such  aliena* 
tion,  as  is  said  in  a  Nota  2  H.  4.  Termino  Mich,  which  beginneth  thus. 

Sect  644. 

^^  OTA  quod  dictum  fuit  pro  lege,  in  a  writ  of  account  brought  by  a 
master  of  a  college  against  a  chaplaine  (en  uo  briefe  de  accompt 
port  per  «n  master  d'un  college  *  vers  un  chapleine),  that  if  a  parson^  or 
vicar  J  grant  rertaine  land  which  is  of  the  right  of  his  church  to  another  and 
die,  or  changtj/i,  /he  successor  may  enter,  6{c,     And  I  take  the  cause  to 

bee, 

•  +  Note --Also,  L.  and  M.  and  Roh.  }  Sfc  not  in  L.  and  M.  or  Roh. 

4>  taile,  the  remainder  to  another  in,        ^  Ters  un  chaplpjue   id*Qn  chape]| 
not  in  L.  and  M,  or  Roh.  X«  and  M*atidBoKy 


\  .  .,1       ^  /  *  •  J ,    1  .»•'* 


f^l   Of  DiBContinuancc.   L.3. C. ll.Sect.645. 

ftc<,  for  that  the  parson,  or  riear,  that  w  'tiscd,  i(c.  «s  »/i  right  of  hit 
chunh,hat}i  m  riL'/'l  i-l'  t/if  fee  timftr  in  the  tenements,  iint  (_A')  the  right  if 
thej'et  timpU  nfi'idtlh'in  miothrr pcnou  (Mjcocroy  quK  In  canst  k%x,  pur 
ceo  que  le  |>arson,  ou  y'lcat,  que  est  scisic,  Btc.  come  en  droii  de  ton 
«gli»e,  n'ad  pas  rfroit  do  fee  simple  en  I<,-8  Icnemenw,  ^  el  (0)  le  dioii  Jt 
feesiiiiplc  tU^cdo  ilemurt  tn  ascun  HUtet  person);  and  for  this  caiai 
1  Au  laccasour  majf  weli  enter,  notwitAitanding  tuch  alienation,  Sfe. 

Sect.  6'45. 

Ji'Olt  a  hi^hop  may  hare  n  trril  ofrl^hl  oftfu  lenanent$  of  the  right  of 
■^  hw  ckuri:h,for  that  the  right  is  tn  hu  chapiter,  and  the  Jre  simfir 
'  'ubidelh  in  him  and  in  hit  chapiter  (Cur  uti  evesque  poit  aver  breve  ie 
Atoit  dc  +  lenemeiits  dc  droit  do  sun  esglise,  pur  coo  que  le  droit  ett  ea 
■OD  chapiter,  ct  Ic  fee  simple  dvmurrarit  en  luy  et  en  son  chapiter),  Jni 
a  dtane  may  havf.  a  vtrit  of  right,  because  the  right  rrmaynes  in  hia. 
J  And  an  abbot  may  hate  a  urit  of  right, for  that  the  right  rrm/iynet  f* 
Aim  and  in  hie  rovenl.  And  a  master  of  an  hospitalt  nmy  fiatx  a  rrrit  af 
right,  because  the  right  rimaintlh  in  him  and  in  hia  confreies,  /{c.  Ami « 
ef  other  like  cases  (cl  sic  de  aliis  §  casibus  con»imilibus  1[).  Hut  a  parxM 
or  vicar  cannot  liave  ii  tcrit  of  right,  ftc. 

"  pARCELL  nf  his glclir,  Sfc"     In  wiiom  the  fee 

aimpli;  uf  llti-  bj-  glfbt  is.  is  a  question  in  our  ("3411 

[■]BH.6.*4.    booke«.    [b]  Same  UoiJ  thtilit )»  iu  the  pEitron;  butthat  I      ^  J 

■  aH.H.a.  cannot  be  for  two  reasons.    Firat,  for  that  in  (ho  be- 

.  ginning  the  land  was  given  to  the  {Hirt>9n  and  his  succeMO«^  and 

V!Je  n«j;t.>r.       ,1,^  natron  is  no  si)cci?ssor.     .Secondly,  the  irords  of  tlic  «fil  of 

^alLB.gT  patron,     f^otne  i>tht'rs  doe  hold  lliat  tlie  fee  simple  is   in  the 

(F.  N.  B.  48,  jiatron  and  ordinary ;  but  tliis  cannot  be,  for  the  causes  above- 

49-  »■)  (.aid :  and  tlu'rcfbre,  of  necL'ssilif,  the  I'fu  simple  is  in  abeyance, 

r.^■.l).  19I-  a&  Littleion  uaitli.     And  this  was  provided  by  the  providence 

alitll  Ab^  and  uiidomi;  of  the  law;   for  that  llic  i>arsua  and  vicar  have 
339.)  curax 

^  et — t\e,  L.  and  M.  and  Roh.  ^'$^^ti  fir  that  the  right   retnaynes  in 

I  tenements  de  droit  de  sou  esglise,  him,  not  in  L.  and  M.  or  Roh, 
pur  ceo  que  le  droit  est  en  son  diapi-         §  in  added  in  L.  and  M.  and  Roh, 
tcr,  et  \i^—nol  in  L.  and  M.  or  Roh.  ||   &c.  added  in  L,  and  M.  and  Roh. 

j  And  an  abbot  maij  have  a  txril  of 

(A)  The  rendtr'i  dilmlrm  AimU  hnc  be  directtJ  to  the  French  iwrJf  introjuced  in  tU 
Utter  part  of' Sat.  Ii^.i,u'uhraiiecl  to  tlit  varioui  readiagi  of  thr.  mi^imil  t'rtuck.  See  aiu 
miUB.Mf«. 

(B)  litrt.  intradof  ••  ct,"  l'i«  eililitn  of  Litlliloa  by  Ijltoa  avt  Mechllnia,  A  thf  R.Aa,, 
Aljlion,  liave  thcirord  "nc."  See  the  rtarfin;;  aboit  under ^,.  The  fvbithtition  af  the  it.T.i 
'■  uk'  Jar  "  cl"  mutinfll/u  alters  the  tuiiiiiiig  nf'  the  e-zarUdipg  jHirl  af  IheKMimi:,  and 
appuiilu  k  requiiiu  li>  tlie  true  Ktat  oftht,  list,  Fitr,  in  uJiol  other  person  il^i  the  lie 
iimple  altidc  if  11  ij  mrt  in  ihc  paraaa?  Lord  Colct,iithii  CamWHt  va  Siflitpnii  1)44.  64^, 
pi«  iHio  rrauru  agaitut  the  (Trinion  that  the  fit  limpfe  ^'the  glebe  u  in  ihe  fatron,  or  in  rte 
}jalnm  and  ordinary;  ond  then  crmcladii  in  thiie  uvi-ds;  "mid  tliprcAirv.  of  nt'c^r'tiiic.  ibe 

inMundirtbuil  IMileimin  the  ienie  inilk-alcd  bif  the  llolia'a lailien,  itliieh  v,<is  iI.l  HtiLin 
jjrrftned  fcj  Ifird  Cvke.  Set  Mr,  ilargrace'l  Jirit  Mdreit  to  tht  yubUc  at  I'lt  btgiiavtig  if 
tht  varh. 


^  L.3.  C.ll.  Sect.645.  Of  Discontinuance.  [341.a.  341.b* 

f  curam  animarunif  and  were  bound  to  celebrate  divine  service, 
■  and  administer  the  sacraments ;  and  therefore  no  act  of  the  pre- 
n  decessor  should  make  a  discontinuance  to  take  away  the  entry  of 
fi  the  successor,  and  to  drive  him  to  a  reall  action,  whereby  he 
If  fihould  be  destitute  of  maintenance  in  the  meane  time.  Upon 
J    consideration  of  all  our  bookes  I  observe  this  diversitie :  that  A 

S arson  or  vicar,  for  tlie  benefit  of  the  church  and  of  his  successor, 
;  in  some  cases  esteemed  in  law  to  have  a  fee  simple  qualified  ; 
but  to  doe  any  thin^  to  the  prejudice  of  his  successor  in  many 
cases,  the  law  adjudgeth  him  to  have  in  effect  but  an  estate  for 
life.     Causa  ecclesicB  publicis  causis  aquiparantur :  and  Summa  Bracton  nb.4, 
ratio  est  quce  pro  reUgione  Jacit,     And  Ecclesia  Jungitur  vice  fol.  226. 
mnorisy    meliorem  Jacere  potest  conditionem  suam^  deter iorem  ^"^*  ^^^'  *43' 
nequaquam. 

As  a  parson,  vicar,  archdeacon,  prebend,  chantery  priest,  and  F.  N.  B.  55  D. 
the  like,  may  have  an  action  of  waste,  and  in  the  writ  it  shall  &  57  E- 1^- 
be  said,  ad  exharedationem  ecdesia^  Sfc,  ipsitis  B,  or  prcebenda  *°  ^^'  7-  5- 
ij^iu  A. 

And  the  parson,  &c.  that  maketh  a  lease  for  life,  shall  F.  N.  B.  49.  L 

P4l71  have  a  consimili  ca^u  during  ocj*  the  life  of  the  lessee,  "?•**•    20  E.  3. 
K    '     and  a  writ  of  entrie  ad  communeni  les:em  after  his  death,   }}}'  J""i."*Tn"«' 
D.   — I  •*     J  J         •  •  J     "±^  ^j  '.^   \    Temps  iL.  3. 

or  a  writ  adtermtnum  qui  prcetenitt  or  a  quod permittat  Juris  utrum  14. 

in  the  debet f  and  none  can  maintame  any  of  these  writs,  but  a   i.    14  E.  3. 

tenant  in  fee  simple  or  fee  tayle.  ibid.  4. 

*  "^  F.  N.  B.  50. 

30  E.  3.  a6.    31  £.  3.  II.  tit.  Entrie  10.    F.  N.  B.  206.  F.  Regifttr.  337.    4E.  4.2. 
8  E.  3.  tit.  Entrie  3.     7  H.  3. 54, 55.    (Ant.  67.  a.) 

And  a  parson,  &c,  may  receive  homage  (A),  which  tenant  for 
life  cannot  doe.     Temps  E.  1.     Incumbent  19. 

[c]  Likewise  a  parson,  &c.  shall  have  a  writ  of  mesne,  and  a  [c]  F.  N.  B.  49* 
contra  Jbrmamjeqffamenti.  lU  50. «. 

But  a  parson  cannot  make  a  discontinuance,  as  Littleton  here 
teacheth ;  for  that  should  be  to  the  prejudice  of  his  successor  to 
take  away  his  entrie,  and  to  drive  him  to  a  reall  action. 

Also  if  a  parson,  Ac.  make  a  lease  for  yeares,  reserving  a  rent,  (1  Boll.  Abr. 
and  dieth,  the  lease  is  determined  by  his  death ;  as  if  tenant  for  -♦76. 479-  488. 
life  had  made  a  lease,  no  acceptance  of  the  rent  by  the  successor      ]ol^%'  ^^' 
can  make  it  good.     Also  in  a  reall  action  a  parson,  vicar,  arch-  \  j^ou,  j^l,,  ^ 
deacon,  prebend,  &c.  shall  have  aid  of  the  patron  and  ordinarie,   334.) 
as  tenant  for  life  shall  have.     So  as  it  is  evident,  that  to  many   ^o  £•  3*  tit. 
purposes  a  parson  hath  but  in  effect  an  estate  for  life,  and  to  '^'L  3°* 
many  a  qualified  fee  simple,  but  the  entire  fee  and  right  is  not  in   3^^  '^'^ 
him;  and  that  is  the  reason  that  hee  cannot  discontinue  the  fee  8H.6.94.* 
simple  that  he  hath  not,  nor  ever  had  ;  for,  as  it  hath  beene  said,   »i  H.  6. 9. 
Omnis  privatio  prasupponit  habitum.     And  for  the  same  cause  he  ^  ^*^'  ^' 
cannot  have  a  writ  otright  right,  nor  a  writ  of  right  in  its  nature ;  y^j^^g  lio?* 
as  SL  writ  o£  right  sur  disclaimer  of  customes  and  services,  ne  in*  (Pio.538.) 
jusib  vexes y  rationabUUms  dixdsisy  quo  jure,  and  the  like. 

But  here  it  appeareth  by  Littleton,  that  such  bodies  politike  (^  ^^^-  ^^* 
or  corporate  as  have  a  sole  seisin,  and  may  have  a  writ  of  right,   pP^*  '^^l*  \>^ 
fdr  tliat  the  fee  and  right  is  in  them,  (albeit  they  cannot  absolutely  pj^  ^^  i7iO 
convey  away  their  lands,  &c.  without  assent  of  others),   may 
make  a  discontinuance ;  as  a  bishop,  an  abbot,  a  deane,  a  master 
of  an  bo6pitall|  and  the  like.  But  this  is  to  bee  understood  where 

a  deane 

(A)  Fid  MnU  67.  a.  contra ;  ond  Afr.  Hargnm'i  ntHf  i  tkmt^. 
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a  dcanc  or  a  iuai>lcr  of  un  hoKpitall,  &c.  are  solely  teitei  of  A> 
tinct  pauH^iona :  (or  if  tlic  bodic  thai  Is  tcUed  be  aggicyterf 
m^DV,  ux  tlie  deane  imil  clmpiwr,  miulcr  untl  iruiilrcnrs,  &c.lfa| 
die  Veuffmenl  of  thu  ilcune  or  nia«ti;r  u  *o  farre  from  & 
tiiiuaace  at  it  is  n  diiMunio. 

And  thac  tlist  Imva  llie  fve  nn4  riglit  in  tbeni  shall  dm  W 
■id  in  rcTipL-ct  of  their  hi(^  and  liu^  estate,  afbril  aaj  of  te 
be  prcwnuble ;  but  a  dcanc  ilmt  is  dilutive  ahiUl  hare  aid  tf  if 
king;. 

And  it  ii  to  be  obeervcil,  that  the  remedic  is  ever  mgmMiU 
the  rijjhl  ■  uid  iliL'frrarc  the  bishop,  dt^aae,  nuuter  of  an  boifiK 
l«E.3.  Aldas-  iliat  hath  col Ir^  and  common  seale,  or  ibe  like,  tihall  Iiare iW 
v^  '^r4>      "^  '''K^'  right,  whicb  i*  the  highest  rcmedie,  for  ibat  ihejitit 
H^L?:  the  htglictt  ciatc 

Sy  Here    Liltlttin  citeth   the    book*  caae,    Mkh.  [^^ 
9  i/.  4.  M  an  authoritie  whereupon  he  grouaileth  hit  IVj 
opinion.     And  it  is  to  be  (^served,  that  the  yearcs  of 
H.  4.  were  published  before  Littleton  did  write. 

But  at  this  day,  the  bishop,  deane,  master  of  an  hocjiitilL* 
the  like,  that  hsvc  the  fee  and  right  in  them,  as  h*H\  beene  vii, 
cannot  discontinue ;  neitlier  can  the^  or  any  parsun,  ricar,  »rtt 
'jtMbU'p'S'  df*^""'  prebend,  nr  any  other  having  any  ecclesiaaticall  liwf 
witJi  assent  of  dianc  and  cbi^iiter,  patron  and  ordiiMuy,  or  tbt 
convent  of  luiy  others,  make  any  lease,  gift,  grant  or  conveyvc^ 
nttate,  charKO  or  incumbernnce  to  binde  his  successor  othtr  thl 
for  teriiie  of  one  and  iwentie  yeares,  or  three  lives  in  pocw«i<< 
whereupon  the  accustomed  rent  or  more  shall  be  reserved.  Tte 
be  excellent  lawes,  and  have  bcene  well  expounded  for  the  iia» 
tenance  of  religion  and  the  good  of  God's  church  ;  for  uUiciail 
it  is  to  bee  feared  that  h<^  church  would  lose  more  dH-ll 
vrould  gsine  in  these  daye«.  ; 

But  where  Littlelan,  m  this  and  other  Sections,  make;  martia 
of  masters  orho=piiiih,  tlie  rentier  iimst  knniv,  that  tinccijfito 
wrote,  there  hath  bctnc  a  great  alteralino  made  by  divers  actttf 
parlinmciit  concerning  Iiospituls. 

T'E,  6.*n:. 

"  Mnslcr  of  ail  hoipifaU."     These  points  concertring  hoipiiu 
[rf]  Psifh.  were  resolved  ["^Ihy  the  jiistii 

S4E5ii,iheLord        First,  that  no  liospiliill  ivas 
■  of  27  //.  8.  nor  any  hospitall 
'_  monasteries,  but  only  religiou 
that  no  lay  hospitall  was  wilhi 
.Secondly,  if  upon  the  foundati 


_     4,  £.1,  T«. 

r^ao.    l-ib-a. 

W,0&  14- 

Ub.6.fcl.37. 

37  I!-  B 
3.  H,  8. 
3»  If  fl. 
d7J1.8. 


L^h.9,fci,48,4g. 


withi 


nihil 


(a  Sid.  48.) 


to  the  crowne  by  the  Matatr 
alule  of  31  H.i-'i 

ecelesiaslicaii  hospitals,  iwi 

of  any  lay  hoepilall,  or  iflH 
it  was  ordained,  that  one  or  divers  priests  should  be  miiiitaiod 
within  the  hospitall  to  celebrate  divine  uerviee  to  the  poore,Bid 
to  pray  for  the  soulc  of  the  founder,  and  all  christian  soulet.  « 
the  like;  and  that  the  poore  of  such  hospitall  should  make  d» 
like  orisons,  yet  such  an  hospitall  is  not  witliin  the  said  staiots: 
for  tile  hospitall  is  lay,  and  not  religious;  and  all  or  tlie  caoss. 
part  of  antient  lay  hospitals  were  founded  or  ordaiutd  after  it 
like  sort;  and  the  makers  of  those  statutes  never  imendfd  !• 
overthrow  worfces  of  charitic,  but  to  take  away  the  abme- 

Thirdly,  that  no  hospitall, was  given  to  the  king  by  the  statute 
of  37  H.  8.  but  in  two  cases,  where  the  donors,  feunden  or 
patrons,  &c.  had  entred  and  expulscd  the  priests,  wardens,  te. 
betweenc  the  fourth  ilny  of  Fcbruarie,  Anno  27  //,  8.  and  ihf 
five  and  tweiitJL'tli  of  Di: comber.  Anno  37  //,  8.  or  where  tii<S 
tienrif  the  cighlli,  by  comiuissioa  accordiiig  to  tbat  act,  shoiw 
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yetkler  and  seise  the  same ;  but  that  determined  by  the  death  of 
that  kine. 

Fourthly,  that  the  statute  of  i  E.  6,  extended  not  to  any  Porter*t  _ 
liospitall  whatsoever,  either  lay  or  religious,  as  by  the  same  ubisupn. 
appeareth .  ^  Lib.  4. 1 1 1 . 1 1^ 

And   I   was   of  counsell   with  the  lord  Cheney  in  this  case,  i^^/*^*^ 
•which,  seeing  it  may  doe  good  for  maintenance  of  charitable  EcdeiiMticar*" 
uses,  I  thought  good  summarily  to  report  it.     To  this  I  will  c.  34.  ver.  aa. 
-adde,    Panis  pauperum  vita  pauperum;    qui  defraudat  eos  vir  (8  Rep.  131.9.) 
T§anguinis  esU 

Nota,  Of  hospitals,  some  are  corporations  aggregate  of  many ; 
;as  of  master  or  warden,  &c.  and  his  confreres :  some,  where  the 
•niaster  or  warden  hath  only  the  estate  of  inheritance  in  him,  and 
<the  brethren  or  sisters  power  to  consent,  having  college  and  com- 
mon seale :  some,  where  the  master  or  warden  hath  the  state  in 
liim,  but  hath  no  college  and  common  seale ;  and  such  a  master 
i4>r  warden  shall  have  a  juris  utrum  :  and  of  these  hospitals  some  1^  £, «,  i^j^ 
^"  eligible,  some  donative,  and  some  presentable.  utrum  4. 


Sect.  646.  (F.N.B.48.) 

J^UT  the  Jngkest  writ  that  they  can  have  is  the  writ  of  juris  utrdmj 

trhich  is  a  great  proof e  that  the  rieht  of  fee  is  not  in  them,  nor  in  any 

ethers,  Ifc.     But  the  right  of  the  fee  simple  is  in  abeiance,  that  is  to  say, 

that  it  is  only  in  the  remembrance,  intendment  and  consideration 

f427|  ?/  ^^^  ^^^>  *  S)'c.for  it  seemeth  to  me,  ^  that  such  a  thing  fand 
b.  J  ^^^^  ^  right  which  is  $ayd  in  divers  bookes  to  be  in  abeyance, 
is^  as  much  to  say  iu  Latine  (scilicet).  Talis  res,  vel  tale  rectum, 
rquse  vel  quod  non  est  in  homine  adtunc  superstite,  sed  tantummodo 
rest,  et  consistit  in  consideratione  et  iiitelligentia  legis,  et  quod  alii 
dixerunt,  talem  rem  aut  tale  rectum  fore  in  nubibus.     %  But  1  suppose, 
*that  they  meane  by  these  tcords  (in  nubibus,  &,c.),  as  I  have  said  before^ 

•***    TN  abeiance'*     ( 1 )  That  is,  in  expectation,  of  the  French  24 E.  3. 63. 
word  bayer^  to  expect.     For  when  a  parson  dieth,  wee  say  ^  ^  ^'  ^» 

Vide  Sect.  i.     (Hob.  338.     Aut.  263.  b.     a  Roll.  339.    Post.  335.8.     1  Rep.  66.) 

that 

•  S^c»  not  inL.  and  M.  or  Roh.  these  words  (in  nubibus,  &c.)  not  in  L. 

f  and—iriy  L.  and  M.  and  Roh.  and  M.  or  Roh. 
§  Sfc.  added  in  L.  and  M.  and  Roh.         4-  <^^-  added   in  L.   and    M.   and 

:J  But  I  suppose  that  they  meane  by  Roh, 


( 1 )  In  the  course  of  these  notes,  frequent  mention  has  been  made  of  the 
necessity  which  there  was  at  the  old  law,  that  there  should  always  be  an  inmie-« 
>diate  tenant  of  the  freehold,  and  of  the  reasons,  on  which  this  necessity  was 
grounded;  but  these  reasons  did  not  apply,  in  the  same  degree,  against  the  sus- 
pense of  the  inheritance.  Hence,  thA'  for  the  reasons  before  mentioned,  it  wa« 
an  established  mcxim,  that  the  freeholl  never  could  be  in  suspense,  or,  as  it  Is 
generally  called,  in  abeyance,  it  was  admitted  that  the  inheritance  might.  But 
.this  suspense  or  abeyance  of  the  inheritance  could  not  but  be  considered  with 
.H  very  jealous  eye ;  for  tho*  fiefs,  in  their  original  constitution,  were  not  heredi- 
i^;  BtiU,  wlicn  they  had  once  b(come  hereditary^  the  consequences  of  l^eir 

becoming 
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that  the  freehold  is  in  abeyance,  because  a  succesMr  is  in  ex- 
pectation to  take  it;  and  here  note  the  necessitie  of  the  tnie 
interpretation  of  words. 

M 


becoming  such  were  so  numerous,  and  affected  materially  so  nnany  other  pam 
of  the  feudal  system  of  real  property,  that,  tho'  it  was  always  admitted  that  the 
inheritance  might  be  suspended,  it  was  agreed,  that  the  suq[)en8e  of  it  should  be 
discountenanced  and  discouraged  as  much  as  possible,  and  aUowed  upon  none 
but  the  most  pressing  and  urgent  occasions.  The  chief  reasons  of  the  srer- 
sion  of  the  old  law  to  the  suspension  of  the  inheritance  are  set  forth  in  twolaie 
masterly  and  profound  publications,  sir  William  Blackstone's  Argument  on  the 
Case  of  Pcrryn  and  Blake,  and  mr.  Hargrave's  Observations  on  the  Role  ii 
Shelley *s  case. — To  these  reasons,  the  modern  law  has  added  her  discoun|^ 
ment  of  every  contrivance,  which  tends  to  render  property  unalienable  bcrood 
the  limits  settled  for  its  suspense ;  it  being  clear,  that  no  restraiof  upon  the 
alienation  of  property  would  be  more  eftectual  than  the  admission  of  a  sospesie 
of  the  inheritance — The  same  principles  have,  in  some  degree,  given  nse  to 
the  well-known  rule  of  law,  that  a  preceding  estate  of  freehold  is  iadispeDtablj 
necessary  for  the  support  of  a  contingent  remainder ;  and  tliey  influence,  la 
some  degree,  the  doctrines  respecting  the  destruction  of  cmntintrent  remainden. 
Mr.  Feame  8  excellent  Essay  on  these  subjects  makes  any  farther  investigation 
of  them  here  quite  unnecessary ;  but  perhaps  the  reader  will  not  be  dii^kased 
with  the  following  short  discussion  of  a  subject,  intimately  connected  mith  thma; 
— the  suspension  and  extinction  ofpoxxers^  deriving  their  effect  from  the  #tatuteof 
uses,  or  the  statute  of  wilk. 

I.  A  power  may  he  defined  a  right  reserved  bu  a  person  to  himself j  or  gim 
to  him  bj/  another,  to  devest  landjrom  those,  on  tcnom  it  is  settled^  by  the  instn* 
ment,  containing  the  povcer,  and  to  vest  it  in  others — ^\Vhen  it  may  Tie  exercised 
indiscriminately  in  favour  of  any  object,  the  party  has  the  complete  dominion 
of  the  land;  such  a  power  may  tlierefore  be  termed  a  potcer  ofoamership:  when 
the  objects,  in  whose  favour  it  may  be  exercised  are  confinecl,  it  may  be  tenned 
a  limited  power,  and,  in  most  cases,  partakes  of  the  nature  of  a  trust,  delegated 
to  the  party  to  be  exercised,  more  or  less,  at  his  discretion,  for  their  benefit, 
and  is  therefore  a  power  cliarged  witli  a  trust,  more  or  less  discretionar}'.  A 
power  to  appoint  land  in  settlement  or  any  proportion  of  it,  or  to  charge  it 
with  the  payment  of  a  given  sura  to  any  person,  is  a  power  of  ownership;  a 
po^'er  of  jointuring,  and  a  power  to  appoint  land  to  or  among  any  description 
of  persons,  as  the  party's  own  children,  or  the  chiidnen  of  another,  or  to  charge 
it  with  the  payment  of  a  sum  of  money  to  such  children,  is  a  limited  power, 
and  a  species  of  trust,  exerciseable,  more  or  less,  at  the  party's  discretion, 
for  their  benefit ;  and  therefore  a  power  charged  with  a  trust. 

IL  Powers  over  real  property, — (to  which  this  annotation  is  altogether 
confined), — may  be  distinguished  into  powers  collateral,  and  powers  relating \9 
the  estate  of  the  donee  of  the  pmixr  in  the  land.  A  collateral  potcer  is,  where  a 
power  is  given  to  a  person,  who  has  no  estate  or  interest  in  the  land.  Sudi 
IS  the  power  of  sale  given  to  persons,  who  have  neither  an  estate  for  pn^ 
serving  contingent  remainders,  nor  any  other  estate  or  interest  in  the  landi 
Povcers  relating  to  the  estate  of  the  donee  of  the  povcer  in  the  land  may  be 
subdivided  into  wotc^r*  appendant  to  an  estate,  which  the  donee  of  the  pof 
hath  in  the  land,  subject  to  it,  and  powers  in  gross,  A  power  is  said  to  be 
appendant  to  the  estate  of  the  j)arty,  when  the  use  or  estate,  to  be  created 
by  the  nower,  takes  effect  in  possession  during  the  continuance  of  an  estate 
v-nich  the   donee  hatli  in  possession  or.  rcmabdcr,  and  therefore  wboll)' 

or 


L.3.  C.l  1.  Sect.  646.      Of  Discontinuance.  [343.  b. 

If  tenant  pur  ierme  d'auter  vie  dieth,  the  freehold  is  said  to 
be  in  abeyance  untill  the  occupant  entreth.  If  a  man  make  a 
lease  for  life,  the  remainder  to  the  right  heires  of  /.  S.  the  fee 

simple 


«  »■  n 


err  partially  overreaches  it.  Such  is  the  power  usually  given  in  settlements, 
to  tenants  for  life  to  cxeeute  leases :  such  also  are  the  powers  of  sale 
find  exchange,  usually  given  to  trustees  for  preserving  contingent  re«> 
niainders.  Potoers  in  gross  are,  when  the  person  to  whom  they  are  given, 
hath  an  estate  in  the  lands,  but  the  estate  to  be  created  under  or  by 
virtue  of  the  power,  is  not  to  take  effect  till  afler,  and  therefore  does  not 
overreach  the  estate  of  the  donee  of  the  power.  Such  is  the  power  of  jointur- 
ing usually  given  in  settlements.  But,  where  a  person  takes  distinct  estates 
under  the  same  settlement,  the  same  power  is  sometimes  a  power  appendant 
in  respect  to  one  estate,  and  a  power  in  gross  in  respect  to  the  other.  Thus, 
where  land  is  limited  to  the  use  of  ^.  for  life;  remainder  to  his  sons  succcs* 
sively  in  tail,  with  remainder  to  the  heirs  of  his  body,  with  a  power  to  jointure 
and  to  create  a  term  for  securing  the  jointure ;  these  powers,  m  respect  to  Afu 
estate  for  life,  are  powers  in  gross ;  and,  in  respect  to  his  remainder  in  tail^ 
are  powers  appendant. 


III.  As  to  the  suspense  or  extinguishmeni  of  potoers  collateral  to  the  land,' 
is  said,  that  the  release,  fine,  feofmient,  or  common  recovery  of  the  donee  of  such 
powers  will  not  extinguish  or  destroy  them.  See  ante  265.  h.  Albanie's  case, 
1  Rep.  110.  b.  Digges*s  case,  1  Rep.  173.  a.  Moore  605.  The  reason,  whyn 
release  does  not  extinguish  them,  is  shown  to  be  (ante  265.  b.)  1st.  that  collateral 
powers  are  not  in  the  nature  of  rights  or  titles,  and  cannot  therefore,  from  their 
nature,  be  released.  2dly,  That,  where  powers  are  given  or  reserved  to  any 
person,  having  any  estate  or  interest,  either  present  or  future,  in  the  land^  the 
exercise  ef  these  powers  is  considered  as  advantageous  to  him ;  and  there  is  no 
reason  why  he  should  not  be  allowed  to  depart  with,  or  exclude  himself  from 
ilie  benefit  of  them :  but  that,  when  they  are  given  to  strangers,  they  are  in- 
tended for  the  benefit  of  some  third  person ;  and  therefore  the  extinction  of 
them  is  supposed  to  be  injurious  to  some  person  intended  to  be  benefited  by 
them.  VVitli  respect  to  their  not  being  destroyed  by  feofiiuent,  fine,  or  recovery, 
every  man,  it  is  said,  is  estopped  from  claiming  any  estate  contrary  to  his  own 
feoffment;  but,  if  a  stranger,  with  a  power  of  revocation,  makes  a  feoffment, 
levies  a  fine,  or  suff*ers  a  recovery,  and  afterwards  revokes,  the  person  claiming 
the  estate  under  the  revocation  is  in  immediately  by,  and  makes  his  title  inune- 
diately  from,  the  original  settler  or  devisor,  and  not  by  or  from  the  feoffor, 
conusor,  or  recovcree:  he  is  not  therefore  bound  or  estopped  by  any  act  of  the 
feofibr,  conusor,  or  recoveree.  Thus,  if  a  person  devised  that  his  executors 
should  sell  his  land,  and  died,  and  his  executors  made  a  feoffinent;  it  was 
held,  that  the  executors  might  sell  against  their  own  feoffhient,  because  the 
power  to  sell  was  merely  collateral  to  the  right  to  the  land,  and  the  purchaser 
took  nothing  by  the  feoffment. 

IV.  As  to  potvers  relating  to  the  estate  of  the  donee  of  the  potver  in  the  land,^^ 
Such  of  those  powers  as  are  in  the  nature  of  powers  appendant  to  the  estate^ 
may,  it  is  agreed,  be  extinguished  by  tlie  release,  feoffment,  fine,  or  common 
recovery  of  the  donee  of  the  power.  These  powers  also  are  liable  to  be  ex- 
tinguished or  suspended  by  any  of  the  conveyances  which  are  said  not  to 
operate  by  transmutation  of  the  possession,  as  bargains  and  sales,  leases  and 
releases,  and  covenants  to  stand  seised :  for  whoever  has  any  estate  in  tlie 
land,  may  convey  that  estate  to  another;  and  it  would  be  unjust  that  he  should 
afterwards  be  admitted  to  avoid,  or  to  do  any  thing  in  derogation  froih  his 
own  grant. — Any  assurance  of  this  nature^  therefore^  which  carries  with  it  the . 

whole 
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simple  is  in  abevance  untill  /.  &  dietb*  And  lo  in  the  one  of 
the  parson^  the  fee  and  right  is  in  abeiance,  that  is,  in  expeda- 
tion,  in  remembrance,  entendment,  oi:  consideration  of  law,  i.  Is 

coHsidenUiom 


whole  of  the  grantor's  estate,  is  a  total  destruction  of  the  powers  appendant  to 
that  estate;  and  by  parity  of  reason,  any  such  assurance  as  cames  with  it 
only  apart  of  the  estate,  (as  a  term  for  years,  or  an  estate  for  life),  suspends 
during  the  continuance  of  that  estate,  the  exercise  of  the  power,  or,  at  least, 
the  estate  to  be  raised  by  it ;  and  any  6uch  assurance,  which  iiiduces  only  a 
charge  upon  the  estate,  (as  a  grant  of  a  rent),  necessarily  subjects  the  estate 
created  by  the  power  to  that  charge.  It  should,  however,  be  observed,  thiti 
in  cases,  where  a  power  is  in  the  nature  of  a  trust,  a  question  may  arise, 
whether  a  release  oi  the  power  be  not  a  breach  of  trust,  and,  on  that  account, 
inoperative. 

V.  As  to  such  of  the  powers  relating  to  the  estate  qf  the  donee  of  the  power 
in  the  land  as  are  said  to  be  powers  in  gross: — As  the  estates  raised  by  them 
do  not  fall  witliin  the  compass  of  the  estate  to  which  they  are  said  to  relate^ 
there  does  not  seem  to  be  any  reason  why  any  alteration  in  that  estate  should 
aflfect  them.  Hence,  if  tenant  for  life,  with  a  power  to  jointure  an  after-takea 
wife,  conveys  his  life  estate  by  bargain  and  sale,  lease  and  release,  or  covenant 
to  stand  seised,  tliis  conveyance  will  not  afFect  the  power  of  making  a*  jointure. 
If  he  even  makes  a  conveyance  in  fee  by  any  of  these  assurances,  as  it  is  not 
their  operation  to  pass  a  greater  estate  than  the  grantor  has  a  right  to  conveyi 
the  powernn  gross  is  not  affected  by  it ;  but,  if  he  conveys  by  fine,  feoffiDeiit» . 
or  recovery,  as  these  assurances  not  only  pass  the  estate  of  the  grantor,  but 
convey  a  tortious  fee,  they  necessarily  disturb  the  whole  inheritance.  They 
therefore  may  operate  in  extinction  of  the  power.  A  power  in  gross  may  also 
be  released  to  any  of  those  in  remainder : — and  if  the  whole  fee  is  in  the  terre- 
tenant,  subject  to  the  power ;  as  where  an  estate  is  limited  to  A.  for  life^ 
remainder  to  such  uses  as  he  shall  by  deed  or  will  appoint,  and  in  default  of  sudi 
appointment  to  ^.  in  fee;  there  if  A-  conveys  the  whole  fee  by  lease  and  re- 
lease, his  power  of  appointment,  notwithstanding  it  is  in  the  nature  of  a  power  in 
gross,  is  totally  extinguished.  See  Penne  v.  Peacock  &  ux.  Ca.  Temp. 
Talbot  41. 

VI.  It  should  be  observed,  that  in  mentioning  above  the  effect  of  a  feoff- 
ment, fine,  or  common  recovery,  the  expression  is,  that  powers  tnay  be  extin- 
guished by  those  conveyances : — Btff  it  />  not  intended  to  express^  either  witk 
respect  to  potcrrs  appendant  orpotvers  in  f^rossy  that  sttch  convet/ances  necBisafilg 
and  unavoidablt/  extinguish  such  powers^  in  all  cases. 

VI.  1.  On  the  contrary,  the  cases  of  Hiillock  v.  Thornc,  Moore  615,  and 
Smith  on  the  demise  of  Richards  v.  Clyffbrd,  i  Dum.  and  East,  738,  seem  to 
show,  that  such  conveyances  xcill  not  have  this  (jffecty  if  the//  are  accompanied  by  « 
deedy  tohich  directs  them  to  operate,  as  a  confimtaiion  of  the  subsisting  uses^  and 
either  declares  no  other  uses,  or  declares  none  inconsistent  xviih  such  stdtsistkig 
iaef«-^As  where  land  is  limited  to  A.  during  his  life,  with  a  limitation  to  trus- 
tees and  their  heirs,  during  his  life,  in  trust  to  preserve  contingent  reniainden, 
remainder  to  his  sons  successively  in  tail  male ;  and,  for  default  of  such  issue, 
to  the  right  heirs  of  A.;  and  powers  of  leasing,  jointui'ing  and  charging  widi 
portions,  are  given  to  A.,  and  powers  of  sale  and  exchange  are  given  to  trus- 
tees to  be  exercised  with  A.'s  consent ; — at  a  subsequent  period.  A,  covenants  to 
levy  a  fine,  and  directs  it  to  operate,  in  the  first  place,  fer  confirming  the  uses 
antecedent  to  the  limitation  of  the  reversion,  and  the  powers  collateral  oc 
relating  to  those  estates ;  and,  in  the  next  place,  for  conveying  and  limiting 
the  reversion  to  uses,  wliich  he  proceeds  to  declare  of  the  same  ;A-it  is  appiv- 

heiiilcd 
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consideratione  -me  tntdUgentii  legisy  because  it  is  not  in  any  man 
then  living ;  and  the  rimt  that  is  in  abeiance  is  said  to  be  in  ntc- 
bilms^  in  the  clouds,  and  therein  hath  a  qualitie  of  fame  whereof 
the  poet  speaketh : 

Ingredkurque  soh^  et  caput  inter  nubila  condit,  Viig .  4.  jCimm!. 

Sect 


hended  that  the  fine  will  operate  neither  to  divest  the  uses,  nor  to  destroy  tfaf^ 
Bowers,  nor  to  forfeit  the  estate  of  the  tenant  for  life,  but,  as  a  confirmation  aw 
further  assurance  of  those  uses,  estates  and  powers. 

VI.  2.  And  the  cases  of  the  Earl  of  Leicester,  1  Vent  278,  and  Herring  v. 
Brown,  1  Vent.  368,  371,  appear  to  show,  that,  where  a  tenant  for  life  has  a 
power  of  appointment ;  and,  by  a  deed  executed  in  the  manner  prescribed  ibr 
the  exercise  of  the  power,  covenants  to  lem/  ajine,  and  directs  it  to  operate  Uf 
uses  tvarranted  by  thepowerSf  the  fine  will  not  destroy  the  power,  but  operate» 
in  concurrence  with  the  deed,  as  an  exercise  of  it.  Hence,  if  tenant  for  ufe  has 
a  power  of  jointuring  by  deed  executed  by  him  in  the  presence  of  and  attested 
by  two  or  more  witnesses;  and  by  deed,  so  executed  and  attested,  covenants  tq 
levy  a  fine,  and  directs  it  to  operate  as  a  confirmation  of  his  lile  estate,  and 
after  his  decease  to  the  use  intent  and  purpose  that  B,,  his  intended  wife,  may> 
if  she  survive  him,  receive  a  jointure  rent-charge  during  her  life,  and,  subject 
to  the  same,  to  the  subsisting  uses;  and  the  fine  is  le\ied  accordingly : — it  is  ttn 
prehended,  that  the  fine,  thus  directed  in  its  operation,  will  be  a  legal  exercise 
•f  the  power,  and  operate,  at  the  same  time,  as  a  further  assurance  of  the  uses 
subsisting  or  capable  of  taking  effect  under  the  deed  creating  the  power. 

VI.  3.  It  may  further  be  generally  asserted,  that,  in  all  cases  wnere  a  fine  or 
common  recovery  can  be  so  connected  with  a  prior  deed,  as  to  make  with  it 
cne  entire  assurance,  the  fine  or  recovenr  will  operate  not  to  suspend  or  ex^ 
tinguish,  but  to  strengthen  and  establish  the  patvers  contained  in  that  deed*  As»' 
where  a  tenant  in  tail,  supposing  himself  seised  in  fee,  conveys  the  land  ta, 
several  uses  in  strict  settlement,  and  limits  powers  of  all  or  any  of  the  de- 
scriptions which  have  been  mentioned;  and  afterwards,  on  discovering  the 
mistake,  levies  a  fine  or  suffers  a  recovery,  and  directs  it  to  operate  to  the 
uses  of  the  settlement,  a  court  would  consider  the  settlement,  the  fine  or  re* 
oovery,  and  the  deed  declaring  the  uses,  as  forming  one  assurance,  and  that 
the  powers  were  therefore  established  by  the  fine  or  recovery. 

VII.  It  should  also  be  observed,  that  any  contract  entered  into  by  the  donee 
of  a  power y  with  which  an  exercise  of  the  power  woidd  be  inconsistent,  prevents^ 
at  least  in  eauity^  a  valid  exercise  of  it.  Thus,  where  a  tenant  for  lite,  has  a 
power  to  cnarge  an  estate  with  a  sum  of  money,  for  his  own  benefit,  and  to 
create  a  term  for  securing  it,  and  covenants  for  a  valuable  consideration,  not 
to  exercise  these  powers,  a  subsequent  exercise  of  them  would  be  a  breach  of 
his  contract,  and  tnerefore  void  in  equity. 

VIII.  It  even  may  be  thought  doubtful  whether  it  would  not  be  void  also  at  lew* 
This  leads  to  the  discussion  of  a  point  of  great  importance,  but  which  doth 

not  appear  to  the  writer  to  have  received  the  attention  it  deserves, — ^whether 
in  conveyances,  which  derive  their  effect  from  the  statute  of  uses,  the  use  h 
executed  by  the  statute  in  any  case,  in  which  the  party  is  not  entitled  bond' 
Jide,  to  the  trust;  or,  in  other  words,  whether  there  can  be  a  cestui  one  mse,' 
under  the  statute,  in  any  case,  where  the  party,  to  whom  the  use  is  limited, ' 
would  not  have  been  cestui  aue  trust,  while  uses  remained  in  their  fiduciary ' 
state,  at  common  law.     To  oring  this  suggestion  to  the  test,  let  it  be  supposed 
that  lands  are  conveyed  by  A.  to  /.  S,  and  his  heirs,  to  the  use  of  A^  ie/t  life, 
remainder  to  /.  S.  and  his  heirs  during  the  life  of  A.,  in  trust  to  preserve  the 
contingent  remainders;  and  after  the  decease  of  il.  to  the  use  of  the  sona  etA^- 
auccesslvely  in  tail  male ;  and  for  de&ult  of  such  issue,  to  the  right  heirs  of 
A.\  and  tfaiat|  before  the  birth  <tf  any  son  to  A.^  A*  aiid  /.  8.^  for  a  valuable 
Vol.  n.  R  A  considtratioRf 
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consideration,  convey  tlie  lands,  by  bargain  and  sale  enrolled,  to  C.  and  his 
heirs, — C.  having  notice  of  the  settlement.  It  is  generally  considered  that,  in  such 
m  case,  the  bargain  and  sale  would  operate  as  a  valid  conveyance  of  the  legal 
fee  of  the  laud  to  C;  and  that  the  only  remedy  of  the  issue  male  of  A  ,  would 
be  a  bill  in  equity,  upon  which  the  court  would  direct  a  reconveyance.  Now, 
if,  previously  to  the  statute  of  uses,  A.  and  /.  S.  had,  in  the  proposed  case 
conveyed  the  lands  by  bargain  and  sale  to  C.  and  his  heirs,  the  bargain  and 
sale  would  have  been,  in  respect  to  the  sons  of  A,f  wholly  inoperative.  For,  be- 
fore the  statute,  the  effect  of  a  bargain  and  sale  was  only  to  transfer  the  trust, 
by  substituting  one  cestui  que  trust  for  another.  But,  in  the  caie  which  hai 
been  mentioned,  /.  6'.,  notwithstanding  the  conveyance  to  C  would  have  con- 
tinued trustee  for  the  sons  of  A.,  and  accountable  for  the  rents  to  them. 
Now,  the  statute  of  uses,  (27  Hen.  8.  c.  10.),  enacted  that,  **  when  any  person 
**  should  be  seised  of  land  to  the  use,  confidence,  or  trust  of  any  other  person 
•*  or  body  politic,  the  person  or  corporation,  entitled  to  the  use  in  fee  simple, 
*^  fee  tail,  for  life,  or  years,  or  otherwise  should,  from  thenceforth,  stand  and 
**  be  seised  or  possessed  of  the  land,  of  and  in  the  like  estates,  as  they  had 
**  in  the  use,  trust  or  confidence."  It  seems  to  follow,  that,  in  the  proposed 
case,  to  entitle  C,  to  the  benefit  of  the  statute,  and  bring  the  conveyance  to  him 
within  its  operation,  it  must  be  shewn  that  /•  S.  was  seised  '*  to  tl>e  use,  coo- 
**  fidence  or  trust  of  C.  •"  and  that  C.  was  entitled  to  the  "  use,  trust  or  confi- 
"  dence"  of  the  land.  But  the  sons  of  A,  were  entitled  to  the  benefit  of  the 
iise,  trust,  and  confidence ;  and  C.  had  no  title  to  them  against  the  sons  of 
A.  It  may  he  thought  to  follow,  that,  in  the  case  which  had  been  proposed, 
the  statute  of  uses  would  not  operate,  and  the  conveyance  of  A.  and  f,S,  to  Cn 
would  be  equidly  void  at  law,  as  it  is  allowed  to  be  void  in  equity,  with  re- 
spect to  the  issue  male  of  A,  If  tliis  doctrine  be  founded,  it  must  be  attended 
with  extensive  consequences. 

IX.  This  leads  to  the  consideration  of  tlie  eflfect,  which  convet/ances  hf  thi 
person  y  seised  Jor  the  time,  of  ike  land,  have  on  collateral  powers  vested  in  dtker 
persons. 

IX.  1.  As,  where  a  tenant  for  life  under  a  settlement  containing  the  usual 
powers  of  sale,  executes  a  feoffment,  levies  a  line,  or  sutlers  a  recovery.  A 
necessary  effect  of  such  a  conveyance  is,  to  divest  tlie  whole  fee,  aod  vest  it 
in  the  feoflee,  conusee,  or  recoveror.  This,  therefore,  makes  it  necessary  to 
consider,  what  from  that  circumstance,  independently  of  any  other,  its  effect 
V.  ould  be  in  suspending  or  extinguishing  Uie  power  of  sale.  To  arrive  at  a 
conclusion  on  this  point,  it  might  be  I'ound  necessary  to  ascertain,  with  pre- 
cision, the  nature  of  the  estate  of  trustees  for  preserving  contingent  remainoerSy 
—particularly,  whether  it  vests  in  them  in  possession  in  the  instant  of  the  com- 
ihission  of  the  act  of  forfeiture  by  the  tenant  for  life,  or  waits,  for  its  so  vesting  m 
them  in  possession,  till  the  trustees  determine  the  estate  conveyed  by  the  tenant 
fbr  life,  oy  their  entry.     This  case  sometimes  occurs  in  practice ; — as,  where  a 

f)erson  consideri np^  himself  seised  in  fee  simple,  conveys  to  the  use  of  himself  for 
ife,  with  a  limitation  to  trustees  and  their  heirs  during  his  life  for  preserving  dm- 
tingent  remainders ;  remainder  to  tlie  use  of  his  sons  successively  in  tail,  and  fbr 
default  of  such  issue  to  the  use  of  his  own  right  lieirs.  Having  issue  an  obIj 
soil,  they  levy  a  fine  to  the  use  of  a  purchaser.  It.  is  afterwards  discovered 
that,  at  the  time  of  the  execution  of  tlie  settlement,  the  father  was  teuanl  in  tail 
with  remainders  over :  and  the  father  and  son  join  in  suffering  a  camivx>Q  reco- 
very, to  the  use  of  a  purchaser  in  fee.  It  might  be  contended  in  such  a  case, 
that,  if  the  legal  freehold  vested  in  the  trustees,  immediaicly  on  ihe  levyiqg  <rf 
the  fine,  the  recovery  suffered  by  the  father  and  sen,  would  be  void,  far  want 
of  a  tenant  to  the  precipe ;  but  that  the  recovery  would  not  be  subject  to  thai 
objection,  if,  to  vest  tlie  legal  freehold  in  the  trustees,  their  previous  entiT  !»• 
necessary  .^The  writer  is  not  apprised  of  any  judicial  authority,  wWch  feadilaa 
Certain  conclusion  in  this  C88e.«^ln  respect  to  the  cfieet  of  a  tee,  fMfaMDl,  ^r 
recovery  of  a  tenant  for  iife^  on  a  power  vested  in  a  Ihtrd  ptfitia  te  Ihu^ 
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A  LSO,  if  a  parson  of  a  church  diefhy  now  the  freehold  of  the  glebe  of 
the  parsonage  is  in  none  during  the  time  that  the  parsonage  is 

voide, 


there  is  strong  ground  to  contend,  that  if  the  estate  waits  for  its  vebting  in  the 
trustees,  for  their  entry,  the  potrer  is  suspended  by  the  feoffment,  fine,  or  reco- 
very, till  it  is  restored  by  the  entry  of  the  trustees ;  but  that  it  is  unaftectcd  by 
the  feoffment,  fine,  or  recovery,  if  the  estate  vests  in  the  trustees  immediately  on 
the  commission  of  tlie  act  of  forfeiture. 

IX.  2.  The  effect  of  Jeoff^ments^  Jines,  or  recoveries  of  tenants  in  tail,  on 
poxvers  vested  in  other  persons,  depends  on  other  principles ;  and  leads  to  dis- 
cussions too  numerous  and  extensive  for  the  present  annotation. — It  shall  be 
confined  to  a  case,  which  frec^uently  occurs  in  practice. — Lands  are  conveyed  to 
the  use  of  A,  for  life,  with  a  lunitation  to  trustees  and  tlicir  heirs  during  tlielife 
of  A.f  intrust  to  preserve  contingent  remainders;  with  remainders  to  n  is  sons 
successively  in  tail ; — and  powers  are  limited  to  A.  either  to  appoint  the  land  to 
or  among  his  children,  or  to  cliarge  it  with  portions;— or  other  powers  are 
limited  to  him,  enabling  him  to  create  uses  which  are  to  take  effect  in  possession 
after  his  decease.  In  these  cases,  it  frequently  becomes  necessary  to  consider, 
whether,  if  previously  to  the  execution  of  Uicse  powers,  A.  and  his  eldest 
or  only  son,  join  in  suffering  a  common  recovery,  it  will  have  the  effect  of  de- 
stroy mg  the  power.  Now  it  is  the  known  effect  of  a  common  recovery  by  a  tenant 
in  tail  to  bar,  not  only  estates  limited  in  remainder  after  the  estate  tail,  but  all  uses 
which  may  take  effect,  and  divest  the  lands  either  wholly  or  partially  from  hini, 
during  tlie  continuance  of  his  estate.  If,  therefore,  after  the  limitations,  which 
have  been  mentioned,  a  proviso  had  been  inserted,  directing  that,  if  particular 
lands  devolved  to  any  of  the  sons,  the  settled  lands  should  be  divested  from  him, 
and  devolve  to  others,  there  is  no  doubt  that  a  recovery,  suffered  by  the  tenant 
in  tail,  before  this  event,  would  prevent  the  effect  of  such  a  proviso.  With  great 
deference  to  the  contrary  opinion,  it  appears  to  the  present  writer,  that  this  case 
and  the  case  now  under  consideration  are,  in  respect  to  the  effect  of  the  reco- 
ver}', perfectly  parallel.  Whether  uses  arise  under  a  limitation;  or  by  the 
exercise  of  a  power,  they  are  equally  springing  or  shifting  uses,  if  they  arise  on  a 
deed,  and  executory  uses,  if  they  arise  on  a  will.  In  the  proviso,  which  has  been 
suggested,  they  arise  on  an  event,  in  which  the  settler  himself  directs  them  to 
arise ;  when  Ihey  arise  under  a  power,  they  take  effect  on  an  event,  on  which 
the  settler  authorizes  the  donee  of  the  power  to  direct  their  rising :  but,  in  each 
case,  when  the  event  happens,  the  effect  of  the  use  thea  springing  up  or  vesting^ 
on  the  uses  previously  subsisting  or  capable  of  coming  into  existence,  is  exactly 
the  same : — and,  thus  in  the  view  of  the  present  writer,  both  are  equally  liable  to 
destruction  by  a  recovery. — The  reader  will  observe,  that,  in  the  case  pro- 
pounded, the  uses,  to  be  created  under  the  power,  are  supposed  to  be  limited 
u\  such  manner,  that  they  take  effect  after  the  de<ith  of  the  tenant  for  life,  and 
that  the  estate  of  the  tenant  in  tail,  who  suffers  the  r<3covcry,  is  the  next  estate 
of  freehold.  ^Vhere  other  estates  of  freehold  are  interposed,  or  where  the  uses 
are  so  limited  that  they  may  take  effect  in  the  life  time  of  the  precedent  tenant 
for  life,  the  case  is  different,  and  leads  to  different  considerations  ^ — in  the  opi- 
nion of  the  writer,  the  uses,  in  this  case,  are  equally  to  be  barred  by  a  common 
recovery,  and  a  deed  properly  prepared  to  give  it  the  operation. 

The  principles  of  the  doctrme  contained  in  tliis  annotation  may  be  ex- 
tended much  farther  in  argument ;  but  it  is  by  do  means  advisable  to  do  it  in 
pcactice.  On  the  learning  of  powers,  mr^  Sugden  has  lately  favoured  the  public 
with  a  sicond  edition  of  w  eKceUp^t  treatise  upon  that  sw>jeot — [Note  998.] 
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t!6idf,  hut  in  nbeiance,  viz.  in  romideralian  and  in  the  understandiiig  cf 
the  lair,  unlill  another  be  made  panon  of  the  same  chtirc/t ;  and  imae- 
dialel^  nlien  another  ii  I  made  parsvn,  the  freehold  in  deed  is  in  him  ai 
lufeetsor.  f 

"  IF  a  parson  of  a  eharch  dieth,  S(C."  So  U  is  rf  a  buh^ 
abbot,  deane,  arclidcncon,  prebend,  vicar,  and  of  e»m 

Other  Bole  corporation  or  body  politike.  preventative,  vlectivr,  or 
Bnet.tl.  t.ci.  donative,  which  inheritBocee  pui  in  abciuice  are  by  aooie  callei} 
Brit  f.i+B-         hareditale*Jacenlei;  and  aome  aay,  jae  U/teest  en  oalawKe. 


ey  Sect.  C48. 


pf] 


',  may  grant  a 


/^ZiSO,  tome  prradfintart  wil  argue  and  lay,  that  iru 
partoH  with  Ike  niient  nflhe  patron  and  ordinary,  may 
charge  out  of  the  ^Irbe  of  the  pnrsonage  in  fee,  and  to  eharge  the  glebe 
of  the  pnrvinage  ptrprlwilly,  ergo  thrif  have  a  fee  timple,  or  too  or  hm 
of  them  hiire  a  fee  ixmple  at  the  least  (ou  rieiix  ou  uit  de  eux  avoil  fce 
•ioiiile  •  a!  iinnni  i).  To  thin  may  l/ee  amwered,  that  it  it  a  principU 
ia  law,  thai  of  evfrie  land  there  js  a  fee  timple,  &C.  in  some  hodit,  or 
%othcTu'tse  the  fee  simple  ij  in  abeya/ice'jji.  And  there  is  another  prindflt, 
that  every  land  of  fee  timple  may  bee  charged  nith  a  rent  charge  in  fee  tm 
otu  may  or  other.  And  when  such  rent  is  granted  by  the  deed  of  lit 
partoHt  and  the  patron,  and  ordinarie,  &C.  in  fee,  none  shalt  have  prejutbtt 
or  loiie  by  force  of  each  grMit,  but  the  ^  grantors  in  their  lives,  amd  lit 
heiret  of  the  patron,  and  Ute  succtsmurs  of  the  ordinarie  after  their  dectan. 
And  aj^er  such  charge  if  the  parson  die  (si  le  **  parson  dcvie),  his  ok- 
ffssor  eanniil  come  f"  the  S'lytl  church  to  be  pardon  i>f  ihr  ^nrie  bi/  the  Ils, 
hut  h>i  the  prcicnlmctii  if  the  patron,  imd  admission  and  iin/ilii'tioii  of  !u 
ordinarie. -i-f  And  for  this  cause  the  succestour  ought  to  huld  hinaelit 
content,  and  agree  to  that  which  his  patron  and  the  ordinarie  have  lavful'if 
done  before,  i^c.  Hat  this  is  no  proofe  that  the  fee  simple,  Sfc.  is  in  th 
j>atron  and  the  ordinarie,  or  in  either  of  them,  ^c.  But  the  cause  th^U 
such  grannt  of  rent-charge  J  J  is  good,  is,  for  that  theij  ttho  have  the  in- 
terest, 6:c.  in  the  stiyd  church,  viz.  the  patron  according  to  the  law  tempo- 
Tail,  and  the  ordinarie  aceordin"  ta  the  law  spiritual,  mere  assenting,  or 
parties  to  such  charge,  ifc.  And  this  seemeth  to  be  the  true  cause  trhy  such 
glebe  may  be  charged  in  perpetmtie,  %*\  S^c. 


I,  ^c."  Piincipiiim,  quod  est  quaa 
ich  many  ciuos  h^vc  their  original' 
o  strong,  an  it  suffcreth  no  conUadiction; 
in  our  books,  that  ancient  principles  <>< 
'  c  disputL'd,   Contra  negnn/on  princifn^ 


"    TT  is  a  principle  in  latv, 

or  beginning,  which  is 

and  therefore  it  ia  na 

tlie  law  [a]  ought  not 

non  cJ  dispulanduin.     I'hat  which  our  autlior  here  calletfi 

ciple,  Sect.  3,  &  qo,  he  callttli  a  maxime. 

Here 

§  grantors— grtntees.'L.iOidM. mi 
Koh. 

"'  parson  not  in  L.  and  M.  or  Rok. 
It  ^e-  added  in  L.  and  M.  and  Boh. 
it  4-c.  added  in  L.  and  M.  and  Bob. 
f  f  Sfc.  not  in  L,  acd  M.  or  Rah. 


II  mtdc  not  in  L.  and  M.  or  Roh. 
<f  S{c.  added  in  L  and  M.  and  Koh. 
-  al— an,  L.  and  M.  and  Roh. 
t  Ac.  added  in  I.,  and  M.  and  Roh. 
X  otherwise  not  in  L.  and  M.  or  Koh. 
]|  jl  Sfc.  added  in  L,  and  M-  and  Boh, 
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Here  Littleton  in  answer  to  an  objection  alleageth  two  prin- 
ciples.   First, 


"  That  of  everie  land  there  is  a  fee  simple,  S^c**    This  is  per^ 
spicui  verum,  and  needeth  no  explanation.     Secondly, 

"  Every  land  of  fee  simple  may  bee  charged  in  fee  by  one  toay  or 
other:*     Hereby  it  appeareth,  that  albeit  the  right  of  the  fee  ^,^^    ^^^ 
simple  be  in  abeyance,  yet  it  may  be  charged  by  one  way  or  ^         *^ 

another.  And  so  it  may  be  aliened  in  fee,  albeit  the  right  of  the 
fee  be  in  abeyance,  or  m  consideration  of  law.  And  herein  is 
a  dirersitie  worthy  the  observation  to  be  made,  that  when  the 
rieht  of  fee  simple  is  perpetually  by  judgement  of  law  in  abeyance, 
without  any  expectation  to  come  in  esse,  there  he  that  hath  the 
qualified  fee,  concurrentibus  hiis  quce  in  jure,  requiruntury  may 
charge  or  alien  it,  as  in  the  case  of  parson,  vicar,  prebend,  &c. 
But  where  the  fee  simple  is  in  abeyance,  and  by  possibilitie  may 
every  houre  come  in  esse,  there  the  fee  simple  cannot  be  charged 
untill  it  commeth  in  esse  (i).  As  if  a  lease  for  life  be  made,  (3RQit4i8. 
the  remainder  to  the  right  heires  of  /.  5.  the  fee  simple  419.} 

[34371  cannot  be  c:>  charged  till  /.  S.  be  dead.     And  so  is 
Y^^  J  Littleton  to  be  understood,  viz.  that  either  it  may  be 
charged  in  prasentiy  or  infuturo. 

**  Every  land  of  fee  simple,*'    And  so  it  is  of  lands  entailed, 
for  they  may  be  cnarged  in  fee  also;  for  the  estate  taile  may  be 
cut  off  by  fine  or  recovery.    Also  the  estate  taile  may  continue, 
and  yet  tenant  in  taile  may  lawfully  charge  the  land  and  binde  ^^'^*  3<«  3<- 
the  issue  in  taile.     As  if  a  disseisor  make  a  gift  in  taile,  and  the  ^*^***  '^""•43^-) 
donee  in  consideration  of  a  release  by  the  disseisee  of  all  his  right 
to  the  donee,  granteth  a  rent  charge  to  the  disseisee  and  his 
heires,  proportionable  to  the  value  of  his  right,  this  shall  biode 
the  issue  in  taile.   Vide  Sect.  1 ,  BridgematerB  case  (A) ;  which  lands,  Vide  Sect.  1 . 
by  the  rule  o£  LUtieton,  may  be  charged:  and  therefore  if  the  ^^^^^''^ 
owner  of  tliose  thirteene  acres  grant  a  rent-charge  out  of  those        ' 
thirteene  acres  generally,  lying  in  the  meadow  of  eightie,  witliout 
mentioning  where  they  lie  particularly;  there,  as  the  state  in  the 
land  removes,  tlie   charge  shall   remove  also.      But  since   our 
author  wrote,  all  ecclesiasticall  persons  are  disabled  to  charge  in 
fee  any  of  their  ecclesiasticall  possessions,  as  before  hath  beene 
spoken  of  at  large. 

**  And  tvkai  such  rent  is  granted,  SfC,**    This  is  an  excellent  Vide  Sect.  59a. 
interpretation  and  limitation  of  the  said  principle,  viz.  that  none  (I>oct.  and  Stud, 
fhall  have  prejudice  or  losse  by  any  such  grant,  but  such  as  ore  &<>•»•) 
pcjrtie  or  privie  thereunto;   as  the  patron  and  his  heires,  the  ^^^^^^^ 
ordinary  and  his  successors,  and  the  parson  and  his  successors;  sr.3. 
which  successors  of  the  parson  are  to  be  presented  by  the  patron  Annul t.  53. 
or  his  heires,  and  admitted  and  instituted  by  the  ordinary  or  his  (^  ^^o.  197.) 
successors.    The  like  is  to  be  said  of  an  archdeacon,  prebend^ 
vicar,  chauntrie  priest,  and  the  like. 

"  By  the  deed  of  the  parson,  and  the  patron,  and  ordinarie,  Sfd*  ^|5f  ^  ^*^ 
Yet  if  the  parson  die,  and  in  time  pf  vacation  the  patron,  of  the  j^Q^Qit.  34. 

40  £.  3.  30.          3  £.  3.  17.         Reg.  38.        (Doet  &  Stad.  56.  b.) 
•  (A)  See  onfe  4.  a.  48.  h,  assent  


( 1)  On  the  Question,  whether  the  fee  simple,  during  the  suspense  of  a  con- 
tingent remainder,  remains  in  the  grantor,  or  is  in  abeyance,  see  Mr.  Feome'i 
Essay  on  Contingent  Bemainden,  6th  ed«  351. 

.   ji  R  3      -  .    • 


.•  /• 
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*«.j.f7b. 
VLSMf-iss- 


a«eal  of  the  ardMr;,  or  the  ptttroa  i „ 

MUli««rreM-cl«rc«aati)flbe  (Um.  Ifa»  ahsU   (at  tuthi 
■M)  biBd«  the  wiic«wlii^  |Hmm  ftr  cw. 

ir  tfatn  be  fmtam,  ftam,  tad  mUmij,  sMd  Ak 
pwMB  b;  ihe  ordtDBiKK  asd  MMM  g;}-  oftb*  anii&«>:  r344n 
gnat  an  annuhie  ta  aiMther.  hanof  fn/  ^r»  fmo  *■  I     ^  J 
KOna^mtlijD  tbcftoC  tltti  lli^  bttda  »e  wicct^or  of 
tbc  pvson,  wttbsvt  Ibe  conwot  of  ibr  patron. 

A  cbotdh  pornciiiall  tnaj  b*  donuiTe  md  cxea^t  ttam  A  W 
fiaaricJtiriMlictMo,  umI  tbc  iocuntbrat  ini^  tvafgne  to  the  vKna, 


tAM.ag.31.     patnv 


as  t.  a-  '■*■ 
Vnira  d*  I'r 
war.   MmJ..  I 


r.N  B,35.E. 
43.  A.  n, 

B  A.i.  i<) 
BE.:i.A«.iso 

la  E.  3. 

(kUF.r.11. 
«H.7.  u. 
16  E.  :t. 
BriffffiGo. 
31  E.  3.  Gn. 

n.  Eli.  f,  273. 
14L1.C^.  5.     i 


ordiaane ;  iwitber  can  tbc  ordutaric  twI.  0 

bj  cMnmHsanaa  ta  be  anpoInlMl  bv  him.    And  bfLU^ 

iaa't  niti,  the  patnia  and  mcinnbewl  mmj  aunt  the  gleW ;  W 
^■it  it  be  duoatin  by  a  l^ibaa,  jet  ncrv  bocau  ia  iw*  aplk 
of  it,  but  an  abU  cmitv  m^  tocrai  arduKi  ia  :  for  albdl  l(C 
cunu.-  in  b;  laj-  dooatiaa.  aod  mm  bjt  admiimw  or  inatittttMa.  Jift 
hti  fiuictMa  ia  ifMntuaU;  aad  if  aocb  a  derke  donative  be  » 
Intbcd,  tfaL'  puna  ahall  have  a  emrc  imptdit  of  this  church  dMa- 
live,  and  the  writ  ibW]  mj,  faW  permttat  ipntm  prx^i*ntarr  al 
Hx/cueia,  ^c.  aoJ  dedarv  the  tftn^l  nrnltn  in  bn  dedaittm 
And  to  it  ia  of  a  prcbfodt  chaaicrr.  cha|i|ietl,  donattve,  and  tit 
like;  and  no  laps  fhall  hKorre  lo  the  ordioarr,  except  ttbew 
tfieriallT  prawiurd  in  the  fooDdotioo.  But  itxite  patron  otnA 
a  churea.  chanterj,  ^ii|i|ieU,  Ac.  duoatira,  dotli 
Hk  ordniarir,  aad  hia  cictke  k  adoutted  and 
bvoome  pitwnuble,  and  Bev«r  ahall  be  dpaati*«  1 
l«]t(  AM  bM-orrc  to  the  ordinary,  ai  it  ifaaD  of  t 
preMfllable.  But  a  jireaefiuticni  to  aiid^a  dtmntire  by  a  ttrmgK. 
andadnUNuan  and  iBititution  thereupon  ta  cueerety  tiniI.  Aai 
■]|  tbia  ma  reaolred  by  the  nhole  court  of  hing'a  bcnd^  fi' 
the  rhetoric  parochiall  donative  of  Soint  Burian  in  the  countieif 
tVrTK'.iiill. 

It  iippcireili  liy  our  bookca,  aiid  1i_t  divers  acts  of  paiiiammt. 
thai  111  the  Fir^t  all  the  bit^hiipricki^  in  Engla^id  were  of  the  Jcinji') 
tbuntliilian,  and  doiiHlive  per  tTcddionrm  bnerdi,  fid  fit)  the 
crosier,  wliich  was  thi'  pasturall  staHe.  A  annidi,  the  ring  mhtTcbj 
hie  was  married  to  the  clmrth.  And  king  Henry  the  tirsl  twinc 
reqaestwl  by  the  bisliop  of  Home  to  make  them  eluctive.  ret'oKn 
it:  hut  king  John  by  liis  tharter  bi'nring  date  qninio  Juuii  ukm 
ilechiio  sfptimo,  granti'd  that  the  bibliopricks  should  be  elii^'blc. 
li'tbc  kiii^'  diilh  found  a  church,  hospilull,  or  free  chappcU  ilana- 
tive,  ho  may  exempt  the  same  from  ordinnrie  jurisdiulioo,  and 
then  his  ciuiicellor  KhaJl  visit  tJie  suiiil'.  Nay,  if  tlie  Iting  doe 
found  tlie  sanicwithout  any  apeciall  cxemiitlon,  ibcordlnarie  lj  uot, 
but  tlic  king's  chancellor,  to  visit  the  >^:uiie.  Now  as  the  tiif 
muy  crente  donatives  ex.eiupt  frcni  the  visilatinn  of  the  ordinanfi 
•0  he  may  by  111*  charier  licence  any  subject  to  fiiiind  .such  a  timni 
or  chappcll,  and  to  ordaine  that  it  shall  be  donative,  and  not 
presentable,  and  to  be  visited  by  the  founder,  and  not  by  ili^ 
ordinarie.  And  tJius  bcganne  donatives  in  England,  ntierei}!' 
coiiiiuon  persons  were  patroi*s. 


n.  5 


(F.  K. : 


a.) 


Ordinarie."  Oriiinnrius  is  hec  that  bath  ordinarie  jurisdiction 
kusis  ecclesiastical!,  immediate  lo  the  king  aiid  his  courts  <3t' 
lary,  for  the  btttir  execution  of  justice,  us  the  bishop 

any  (ither  that  hath  exempt  and  iumiediate  jurisdiction  in 

i£es  ccclcsiatiticall. 
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*'  Laio  temporally    Which  consisteth  of  three  parts,  viz.  First,  C^"^-  >  *<>• 
on  the  common  law,  expressed  in  our  bookes  of  law,  and  ju-   ^*5-b.) 
diciall  records.     Secondly,  on  statutes  contained  in  acts  and  re- 
cords of  parliament.     And  thirdly,  on  customes  grounded  upon 
reason,  and  used  time  out  of  minde;  and  the  construction  and 
determination  of  these  doe  belong  to  tlie  judges  of  tlie  realme. 

"  Zflto  spiritual  J  8^c."    That  is,  the  ecclesiastical!  lawes  al-  (iQj^p  .-j, 
lowed  by  tne  lawes  of  tliis  realme,  viz.  which  are  not  against  the  The  stutnte  of 
common  law  (whereof  the  king's  prerogative  is  a  principall  part)   25  H.  8.  c.  19. 
nor  against  the  statutes  and  customes  of  the  realhie:  and  regu-  33  H.  6.  34. 
larly  according  to  such  ecclesiasticall  lawes,  the  ordrnarie  and  **       '  ^®* 
otiier  ecclesiasticall  judges  doe  proceed  in  causes  within  their 
conusance.     And  tihis  jurisdiction  was  so  bounded  by  the  an- 
cient common  lawes  of  the  realme,  and  so  declared  by  act  of 
parhament. 

*^  Admission  Sf  institution*'    In  proprietie  of  speech,  admission 
is,  when  the  bishop  upon  examination  admitteth  him  to  be  able, 
and  salth,  Admitto  te  nabUem.    [d]  Institution  is,  when  the  bishop  [d\  lib.  4. 1 75. 
saith,  Insiitno  ie  rector  em  talis  ecclencB  cum  curd  animarum,  8f  ac^  *^,  79' 
cipe  curam  tuam  Sf  meam.     [e']  But  sometimes  in  a  more  large  J^^*  ^-  ^  "^9* 
sense,  admissus  doth  include  insiitutusBlao:  cuius  prcesentatus  sit  fe]  w.  aTcto  fc* 
admissus,  (i.  e.)  instiiutus.     And  it  is  to  be  observed,  that  insti-   13E.  1. 
tution  is  a  good  plenartie  against  a  common  person  ^but  not 
against  ihe  king  unlesse  he  be  inducted) ;  and  that  is  Uie  cause  ^^  ^*  ^'  ^7* 
that  regularly  plenartie  shall  be  tried  by  the  bishop,  because  the  ^  '**•  3-  4- 
church  is  full  by  institution,  which  is  a  ^rituall  act:  but  void  or 
not  void  shall  be  tried  by  the  common  law. 

At  the  common  law,  if  an  estranger  had  presented  his  clerke,   ^^*"^*ll  ^^*  'fl« 
and  he  had  beene  admitted  and  instituted  to  a  church,  whereof  Mirror  cap^k. 
any  subject  had  beene  lawfull  patron,  the  patron  had  no  other  §  5.    Bractoa 

remedy  to  recover  his  advowson,  but  a  writ  of  right  of  lib.  4.  fo.  338. 
r3447|  a<lvowson,  wherein  the  ^  incumbent  was  not  to  be  ^•♦^-  *^'  ^^: 
I     b    J  ^^"^^^'^^  •  ^"^^  ®^  ^^  w*s  at  the  common  law,  if  an  usur-  ^^^'  ,f  ,^  ,7 

pation  had  beene  had  upon  an  infant  or  feme  covert,   uVit.  f  ^^^ ' 
having  an  advowson  by  discent,  or  upon  tenant  for  life,  Ac.  the  223,  224. 
infant,  feme  covert,  ana  he  in  the  reversion  were  driven  to  their  5  E-  3-  ^8-  39- 
writ  of  right  of  advowson;  for  at  the  common  law,  if  the  church   ^2.  39E-3-  ^A* 
were  once  full,  the  incumbent  could  not  be  removed,  and  pie-    ?.  £  ?* 
nartie  generally  was  a  good  plea  in  a  qaare  impedif,  or  assise  of  Quar.  imp.  139. 
darreinc  presenhnent:  and  the  reason  of  this  was,  to  the  intent    loE.  a.Com.22. 
that  the  nicuukbent  might  quietly  intend  and  applie  himselfe  to   ?*  ^'  [•  ^^^^' 
his  spirituall  charge.     And  secondly,  the  law  intended,  that  the   /r^R^D^7  07 
bishop  tliat  had  cure  of  soules  within  his  diocesse,  would  admit   Db.  6. 49, 50.  h. 
and  institute  an  able  man  for  the  discliarge  of  his  dutie  and  his  6  Rep.  Grcen't 
owne ;  and  that  the  bishop  would  do  right  to  every  patron  within  case, 
his  diocesse.     But  at  the  common  law,  if  any  had  usurped  upon  *  ^^'^^'  t^ 
the  king,  and  his  presentee  had  beene  admitted,  instituted,  and         '    '^'^ 
inducted,  (for  without  induction  the  church  had  not  beene  full 
i^ainst  the  king)  the  king  might  have  removed  him  by  guare  tw-   ^' ^'^'  3"-  ^ 
pedit,  and  beene  restored  to  his  presentation ;  for  therein  ne  hath  a  35^**3.  ca.  3.- 
prerogative,  quad  nullttm  tempus  oocurrit  r^i^A) ;  but  he  could  not   1 3  K.  a.  ca.  1'. 
present,  for  the  plenartie  barred  him  of  that:  neither  could  he  4H.4. ca.31. 
remove  him  any  way  but  by  action,  to  ihe  end  the.diurch  might  *  ^-  ^^^  *9- 
be  the  more  quiet  m  the  meane  time.  [*]  Neither  did  the  kmg  [•]  Li.6.  fo.51, 

la.  7.  fo.  19. 
3  H.  6.  Dam.  17.    34  H.  6. 38.    la  S.  3.  Champerty  g.     18  £.  3. 2.     Tempi  £.  1. 
Quar.  imp.  181. 

(A)  27itf  rule,  heweveVf  istuhject  to  varum  cxcg^tiom,    Setante  119,  a.  noU  U 

Alt  4  recover 


'  Of  Disconlinaaiide. 


g, 


recover  dammars  in  h\f  qMnre  impedil  nt  the  c 
[■]  W.g.(a.6.  th«  said  statute  [a]  hath  attorcd  th*  conimoa 
13  E.  I.  ftroTeiaJd:  as  namely,  Quoad  hoc,  ^uid  fi pars  rea  aecipiat  (A)  A 

plfniludinr  n/i^enia  per  fuam propriam  prtrtentalwnem,  non  prifltr 

illam  plfnitudinem  rcmaneat  latfiirla,  dammono  brrve  infra  ttmfu 
«  titHentre  impetretur,  Sfc.  and  nlso  hath  provided   remedy  in  dM 

other  ca>«ft,  as  by  the  laid  act  appeareth. 
W  4iE.3,  35.       [j?.!  *"''  'f  t''^  '''"K  ■*<>*  prcsenl  to  a  church,  and  hisdnic* 
tB  £■  S- 4'  admittMl  and  instituted,  yet  before  indiictioii  the   king  majric- 

95 £.3,47.  penle  and  revoke  hi«  presentation.  But  regularly  no  iiiau  cul« 
ijEl.  Dy.sga.  pm  out  of  poasetsion  of  hb  advowson  but  by  adniisEion  and  ia- 
iB^'dV  348,  "'""''"'  ''P*"'  "•*  uiurpalion  by  a  preteolation  to  the  chutdb, 
■  4  E.  4,  a!  "^^  *^"'''  oli^it  Jul  prasentandi  noH  hubtns  priesenlawrit,  SfC  and  an 
7R4.31.  by  collation  of  the  biihop:  [A]  and  therefore  if  the  bisfaopcolklr 

31  E.  1.  Quar.  without  title,  and  hig  cicrke  is  inducted,  this  shall  not  pat  tht 
Imp.  1B5.  rightful!  patron  out  of  posiession ;  for  It  shall  be  taken  to  be  oulj 

aiilia  64  p''Ovisionally  made  for  celebration  of  divine  aervice  until  thf 
nw.366.  patron  doe  present ;  and  therefore  he  is  not  driven  to  his  ^snt 
i  Rep.  tft-  a.  impedil,  or  assise  of  darrfine  pre'fntment,  iu  that  case :  but  n 
&■>'  >■)  usurpation  by  collation  shall  taVe  an-ay  the  riglit  of  collatioa  that 

if  in  another'(i). 

{3ltep.3o.K.  It  is  to  be  obaerved,  that  an  ugurpalinn  upon  a  presentttiv 

(o  i->  shall  not  only  put  out  of  posBeasion  him  that  hath  right  of  pnui- 

gg.ti.  ga&ge.  tation,  but  right  of  collation  also.     Therefore  at  thU  day  the  i»- 

19  H.  G.63,        cumbent  shall  be  removed  in  a  guare  irnpedit,  or  assise  of  damvt 

praetitntfttl,  if  there  be  not  a  plenartie  by  six  niooetJis  before  ibe 

'7  H«p.  97.         tfsle  of  the  writ :  but  then  the  incumbent  must  be  named  in  die 

l^ro.Car.  74.       writ,  or  el>e  he  shall  never  he  removed;  yet  at  the  commonliv, 

Dort.4Siud.      if  the  ordinary  refused  to  admit  and  institute  the  clerke  of  the 

'J  ^^      1^ .     patron,  or  when  any  disturbed  him  to  present,  bo  as  he  could  M 

preferre  hrs  clerke,  he  tni^t  have  his  ^are  impedil,  or  asnie  it 

darreine  presentment;   and   if  tlie  church   were  not  full,   hat«  a 

writto  the  bishop  to  admit  his  clerke :  but  so  odious  was  symonie 

in  the  eye  of  the  common  law,  that  before  the  statute  of  W.  j.  hf 

recovered  no  dammages.     At  the  common  law,  if  banging  t'le 

^uare  impedil  against  the  ordinary  for  refusing  of  his  clerke,  ar.d 
efore  the  church  were  full,  the  patron  brought  a  quare  imptdA 
against  the  bishop,  and  hanging  the  suit,  the  bishop  admit  and  in- 
F  Btituto  a  cicrke  nt  the  presentation  of  another,    in  this  case  if 

judgement  be  given  for  the  patron  against  the  bishop,  the  pairoa 
shall  have  a  writ  to  the  bi*hop,  and  remove  the  incumbent  ihs; 
came  in  pendente  lite  by  usurpation,  for  pendente  lite  nihil  ir^o- 
vetur,  and  therefore  at  the  common  law  it  was  good  policie  ID 
bring  the  funre  tmrm^it  against  the  bishop  as  speedily  as  migfac 
(10  Hep.  53-  be.  And  it  is  to  be  observed,  that  albeit  the  clerke  that  coma 
5  Bep.  lot.  mpendente  lite,  by  usurpation,  shall  be  removed  ;  yet  if  the  righr- 

Hrt^oV.'  '""''  Pftron,  being  a  stranger  to  the  writ,  present  pendenU  Ulr, 

3  Cra.  93.)  and  his  clerke  is  admitted  and  instituted,  he  shall  not  be  removed ; 

iB  E.  a.  Pre-  for  else  by  the  bringing  of  such  quare  irnpedit  against  the  onS- 
""p'™'  p"*  nary,  the  rightfull  patron  might  be  defeated  of  nis  presentation ; 
em^t  10  ""'^  therefore  ever  after  the  statute  of  Weslm.  2.  amongst  other 
aiH.7  B  i      things  it  was  enquired  ex  officio,  if  the  church  were  full,  asdef 

l)jera6o.r.N.B.3a.   14  H.8.31.  19  E.a.  Dar.Prei.2i.    10  E.  3.  17.    9H.6.31. 

vhue 
Sfe  a  Jna,  3J4, 


(1)  V.  sut.  7  Ann.  c.  18. 
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whose  presentation,  &c.  and  if  the  plaintife  should  have  a  writ  io 
die  bishop,  and  his  clerke  admitted,  i^as  in  roost  cases  hee  ought) 
yet  may  the  rightfull  incumbent  have  his  remedie  by  law. 

And  as  it  was  good  policie  ( as  hath  beene  said)  to  bring  a  quare  30  £.3.  tit 
impedit  as  speedily  as  might  be  a^nst  the  bishop,  so  it  is  good  Quwrimp.9tstb. 
policie  at  this  day  to  name  the  bishop  in  the  quare  impeditf  for  ^^|^  6^3sf&|L 
then  he  shall  not  present  by  laps.    But  seeing  the  bisnop  shall  ig  h.  6. 68.  L. 
not  present  by  laps  because  he  is  naitaed  in  the  writ,  what  then,  5  £.  4. 1 16. 
after  that  the  time  be  devolved  to  the  metropolitan,  shall  not  he  0  ^  4*  3^* 
present  by  laps,  because  he  is  not  named i     To  this  it  is  answer- 
ed, that  he  shal  not  in  that  case  present  by  laps ;  for  the  metro- 
politan shal  never  present  or  collate  by  laps  after  six  moneths, 
but  when  the  immediate  ordinary  might  have  collated  by  laps  11  H.  4,  So.  ''^' 
within  the  six  moneths,  and  had  surceased  his  time.   And  C^^^-  ^^} 

[3457]  '^  ^^  '^  '^  ^^^  ^^^^  ^  devolved  to  the  king  (^  for  the 
J  first  step  or  beginning  faileth ;  and  in  humane  things, 

Qjuod  non  habet  principiumy  non  habet  Jinem.     And  all  ,        ^ 

these  points  were  resolved  [*]  in  a  writ  of  errour  brought  by  T*]  Mrefa.3. 
Richard  bishop  of  London  and  John  Lancaster  against  Anthony  y^^    ^  , 
LcfifiC  upon  a  judgement  given  against  them  in  square  impedit  in  ^  Ci^m^* 
the  common-place  for  the  church  of  Wimbishe.     But  now  let  us 
beare  what  our  author  will  say  unto  us. 


Sect.  649. 

A  LSO,  if  tenant  in  tayle  hath  issue  and  is  disseised,  and  after  he  r#. 
leaseth  by  his  deed  all  his  riglU  to  the  disseisor:  in  this  case  no  righi 
oftailecan  be  in  the  tenant  in  taile,  became  hee  hath  released  all  hit 
right.  And  no  right  can  be  in  the  issue  in  taile  during  the  life  of  hh 
father.  And  such  right  of  the  inheritance  in  the  taile  is  not  altogether 
expired  by  force  of  such  release,  S^c.  Ergo,  it  must  needs  be  that  suck 
right  remaine  in  abeiance,  ♦  ut  supra^  during  the  life  of  tenant  in  taile 
that  releaseth,  Sfc.  and  after  his  decease  such  right  presently  is  in  his  issue 
in  deed,  S^c. 


Sect.  650. 

TN  the  same  manner  it  ts,  where  tenant  in  taile  grant  all  his  estate  to 

another;  in  this  case  the  grantee  hath  no  estate  but  for  terme  of  life 

of  the  tenant  in  taile,  and  the  reversion  of  the  taile  is  not  in  the  tenant  in 

taile,  because  he  hath  granted  all  his  estate,  and  his  right,  S^c.    And  if  the 

tenant  to  whom  the  grant  was  made  make  waste,  the  tenant  in  taile  ihall 

not  have  a  writ  of  waste,  for  that  no  reversion  is  in  him.     But  the  revet* 

eion  and  inheritance  of  the  taile,  during  the  life  of  the  tenant  in  taile,  is  in 

abeiance,  that  is  to  say,  only  in  the  remembrance,  consideration,  and  tn* 

teUigence  of  the  law  \. 

LITTLETON 


*  Sfc.  added  in  L.  a»d  M.  and  Roh,       ±Jfe.  addttd  ia 


« 


a.  343.b.]    Of  DUcoutiauaDce.    L.3.  C. ' 

<IIub.  33*.)  r  ITTl.ETON  having  declared  where  a  fee  is  in  abejtaet, 

"^  nnd  whtre  a  frechald  imd  fee  is  in  abeyance  by  ac«  in  Inr, 
and  wlicrv  af<}c  that  isin  ubeyaacctnay  bccliBr^d;  berebeput 
tcthiwii  coses  ivhcrc  a  right  ol'an  «ctate  taile  may  be  in  tlaejmtt 
by  t)it-  act  of  l\w  partii',  v>liit.-h  ere  lo  clcore  »nA  evident,  a*  lb« 
needs  no  further  {iroot'e  or  argument,  titan  L,itHelott  bMbjoi^ 
and  artificially  mndc,  albeit  some  objt-clians  of  do  weight  hitt 
'  beeoc  Ruidc  ngain*t  it.  If  tenant  in  ikile-of  lands  balden  of  ibt 
kinj^  be  attainted  nf  fduuie,  and  the  king  after  office  iWMlll 
llic  muic,  t}ie  estate  taile  i>  in  nbcyuice,  tbere  aaJd  to 
•inpcncc. 

Aat.  n$3'  l>'  309.  b.  331.  *.  343.  b.) 

"  Grant  his  tstate,  conctiH  ilaltm  num."  State  or  estattM-' 
nificlh  giich  inheritance,  tVcehold  lerme  for  yeares,  tenancies 
■tatiitc  merchant.  sta|>]e,  elegit,  or  the  like,  as  any  man  halb  ii 
land*  or  tenenicnls,  Src.  And  by  the  grant  of  his  estate,  Src  u 
Much  ta  he  am  grant  shall  passe,  as  here  by  Liflleion'%  cbm  Ip- 
pearetti.  'feiwut  for  life,  the  remainder  intaile,  the  remainikrB 
the  right  ht-irei  of  tenant  for  life,  tcnaat lor  life  grsntfofum  KM* 
suam  to  a  man  and  his  hcirei,botb  estates  doe^uusc. 

(Pto.  484.)  "  Right"  Jut,  five  recitiin,  ^which  Littleton  oflea  useth]  %g- 

nifieth  properly,  and  specially  in  writ*  and  pleading^,  when  » 
esttilc  IS  turned  to  a  right,  as  by  discontinuance,  disseisin,  tc 
where  it  shall  bee  said,  quod  jut  discendit  et  non  terra. 
Vu'it^'  Ss  ^"'  l.Right)  doth  also  ipclude  the  cJ-  estate  in  «<<■  tn  r345l 
PLC<mi.48!^  conveyances;  and  therefore  if  tenant  in  fee  simple  make  I  k  J 
Xlh,  8.  ful.  i&a,  a  tease  for  yeeres,  and  relciue  all  his  right  in  the 
Alihun'ii  cuK.  land  to  the  leasee  and  his  hcires,  the  whole  estate  in  fee  i1ibJ< 
to  a  0.38.       pa^eth. 

(1  Cto.  ii<i )  And  so  crnnmonly  in  fiiiP5,  the  ri£;ht  of  thy  land  jncliidclh  tai 

pasBLlli  the  ,-l,ilL'  Lif  thi'  Lind;  as  A.  cn^rfrir  Irveiiienln  pr.rdi'^i 
MW.3.MP.3.  esse  jus  insiiis  n.  SfC.  And  the  sUlutc  [n]  saith.  jus  ™um  di- 
H.  Com.  4B4  Jendere,  (whidi  is)  i^tniiim  siiiim.  And  note  that  there  is«H 
&  417.  t>.  reciipernndi,  iusiiilrandi,jushitbcndi,jia  retiitcn<li,jiis  percij'.inii'.., 

jus  jiofsidendi. 

Title,  properly,  (as  some  .say )  is,  when  a  man  Iiiith  a  lawfiili 
cause  of  entry  into  lands  whereof  another  is  seised,  for  the  which 
hee  can  have  no  aftioii,  as  title  of  condition,  title  of  morimainc, 
Vid,  Sect.  4!9.     &Q.     Hut  legally  tliis  word  (Title)  incluileth  n  right  abo.  as  vou 
e&g-i'c.  shall  perceive  in  many  places  in  Litl/cloii;  and  title   is   the  niDt;: 

(I'lHi,  347- li.)     generiill  word;  for  every  rj{;ht  is  a  title,  but  every  title  is  in.''. 
such  a  right  for  which  an  action  lieth;  and  therefore   Titula'  f.-i 
jusia  eau.ia  posiidendi  qvod  nostrum  est,  and  signifieth  the  meaofS 
thereby  a  man  coinraelh  to  land,  as  his  title  is  by  fine  or  br 
feofliiient,  &c.     And  when  the  plaiiitife  in  assise  muketli  hinifeliV 
611.  :.8.«.        a  title,  the  tenant  may  say,  t'enial  assisa  super  fiitdum;  which  is 
Alilwm'5  caie      ^  much  to  say,  as  upon  tlic  title  which  tlie  plaintife  hath  made 
'*"''"'  by  tliat  particular  conveyance.     Kl  disitttr  titidus  ii  iiiendo,ki- 

cause  by  it  he  holdcth  and  defendcth  his  land  ;  and  as  by  a  re- 
lease of  a  right  a  title  is  released,  so  by  release  of  a  title  "a  ri^t 
is  released  also.  See  more  hereof  in  Filzhcrbert  and  BnwjlTj' 
Abridge  I)  icnts  in  the  title  of  Title. 

■B.CDm.foi.  Interc^.    Itrierfsse  u  ▼ulmrly  takea  for  a  tenne  or  chatdf 

374.  "1  seignior  *"      ' 

Ztnciie't  cucj  &  M.  4^7  &  448  in  ffidiol's  use. 
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reall,  and  more  particularly  for  a  future  tearme ;  in  which  case  it 

is  said  in  pleading,  that  he  is  possessed  de  inter  esse  termini.     But 

ex  vi  termini,  in  legal!  understanding,  it  extendeth  to  estates, 

rights,  and  titles,  that  a  man  hath  of,  in,  to,  or  out  of  lands ;  for 

he  is  truly  said  to  have  an  interest  in  them:  and  by  the  grant  of  ^3  H.  8.  taile 

totum  interesse  suum  in  such  lands,  as  well  reversions  as  posses-  Br.  3a.  35  H.  8^ 

•ions  in  fee  simple  shall  passe.     And  all  these  words  singularly  vi^de^ie  Elif^* 

ipoken  are  nomina  cdlectiva ;  for  by  the  grant  of  totum  statum  Dier.  315.  b. 

iuum  in  lands,  all  his  estates  therein  passe.    Et  sic  de  cateris.  Tltuium. 

"  Shall  not  have  a  <writ  ofxmste^  ^c."     So  it  is  if  tenant  for  43  Ass.  p.  13, 

life  be,  the  remainder  in  taile,  and  he  in  the  remainder  release  to  41  £.3.  tit. 

the  tenant  for  life,  all  his  right  and  state  in  the  land.     Hereby  ^^'a«J«  83. 

it  is  said  in  our  bookes,  that  the  estate  of  the  lessee  is  not  in-  I«  h  7  10 

larged,  but  the  release  serveth  to  this  purpose,  to  put  the  estate  pj.  Com.  482. 

taile  into  abeyance,  so  as  after  that  he  in  the  remaynder  cannot  per  Dier. 

have  an  action  of  waste;  yet  in  that  case  (saving  reformation)  37H.  8.  20. 
the  lessee  for  life  hath  an  estate  for  the  life  of  tenant  in  taile. 

expectant  upon  his  owne  life.     But  if  tenant  in  fee  releaser  to  his  43  £.3. 523. 

tenant  for  life  all  his  right,  yet  he  shall  have  an  action  of  waste.  ^ •  N.  B.  60  H. 

And  if  tenant  in  taile  make  a  lease  for  his  owne  life  be  shall  have  ^  ^'  ^• 

an  action  of  waste.  4*  e!V  ?8- 


[34671  ccjt  Sect.  651.  (Ant  342  a. 

^  J  F.N.B.194.) 

yd  LSO,  if  a  bishop  alien  lands  which  areparcell  of  his  bishopricke  and 
die,  this  is  a  discontinuance  to  his  successor,  because  he  cannot  enter, 
hut  is  put  to  his  writ  ofde  ingressu  sine  assensu  capituli. 

/~^  F  this  sufRcient  hath  beene  said  (how  the  law  standeth  at  this 
^^    day)  before  in  this  Chapter. 


Sect.  652.  (AnL34a.a.) 

jdLSOj  if  a  dean  alien  lands  *  which  he  hath  in  right  of  him  and 
his  chapter y  and  dieth,  his  successor  may  f  enter,  %     But  If  the  deane 
bee  sole  seised  as  in  right  of  his  deanry,  then  his  alienation  is  a  discon-' 
tinuance  to  his  successor,  as  is  said  before. 

m 

TJ  E  R  E  O  F  also  that  which  was  necej^swry  is  before  said  in  23  £.  4.  tit. 
this  Chapter,  and  Littletons  owne  words  are  plaine  and  |]«»ffnicnt& 

^^*^^«^  3iE.4:8fcl€. 

Sect. 

*  tvfiich  he  hath  in  riM  of^im  and  %  ^^  ^^V  -^^  ^  *^  ^^  ingressu 

his  chapter. — parcel  ofnis  aeanry,  L.  sine  assetisu  'episcdpi  et  capiMSy  Sgc* 

and  M.  and  Roh^  added  m  L.  and  M.  aodllgh.  and  MSS. 

t  not  added  in  L.  and  M.  hhA  Roh. 


?Wa.346.b.J  Of  Discontinuance.  Ii.3.C.ll.S.653-4-5-6. 


Sect.  653. 

LSO,  ptTnfhfntUTf  >ame  wUI  iirgut  and  toy,  that  if  an  abiot  and 
bit  coient  bee  teiied  in  l/ieir  demaae  at  qj  J"  of  certaiiu  latub  h 
th*m  arid  to  their  tuectaon,  &c-  and  the  abbot  without  the  auettt  o^  ht 
fovent  alien  the  same  landt  to  itnother  and  die,  this  u  a  ditcontiHuoMCttt 
hit  tuccettoT,  Sir. 


A' 


Sect.  654. 

D  Y  the  tame  reasan  they  vill  say,  that  tthvt  a  dtane  and  chapter  (na 
dean  •  eii  chapter)  are  seiied  ofcertaine  landt  to  them  and 
their  tucceitort,  if  the  deatie  alien  the  same  landt,  ey  ^c.  this    VSiff^ 
thall  he  a  discontiniiarire  to  kit  ttircessor,  so  at   las  tuccettor    [_  ^.J 
cannot  enter,  ^c.     To  thin  it  maif  be  answered,  that  there  is  a 
great  divenitie  Oelweeiie  these  two  cases  (pcrtnter  Ics  ^  deux  cases). 


(AnLj4i...>  Sect.  655. 

Jf'OR  when  an  abbot  and  the  covetit  are  teised ;(.  yet  if  they  bee  £^ 
seised,  the  abbot  shall  haveanassise  in  his  oa'ne  name,  without  namitg 

the  coveiit,  +  5c.  And  if  any  liill  sue  a  i)ia?cii)C  i]iiod  letldat,  &c-  ^ 
the  snme  li.-nds  7;heii  ihey  sen:  in  the  hands  oj  the  abiiit  and  corent,it 
behoveth  that  such  iictiun  leall  be  sued  against  the  abbot  only  uithott 
naming  the  cuvent  ||,  because  ihei/  are  all  dead  persons  in  taw,  but  the  abbot 
aho  is  the  soveraigne,  &c.  Jnd  this  is  by  reason  of  the  soi^eraigntj/^. 
for  otherrrise  he  sliould  bee  but  as  one  of  the  other  monkes  of  the  cornt 
(car  iiuteraient  il  serroii  tbrsque  come  %  un  de  les  auiers  moigncE  de  it 
ccveiit_),  Sjc. 


Sect.  6^. 

J^UT  deant  and  chapter  are  not  dead  persons  in   fan;  &c.  for  errit 

of  them  may  have  an  action  by  himtelfe  in  divers  cates.     And  w 

such  lands  or  tenements  as  the  detine  and  chapter  have  in  common,  ^c.  ij 

they  bet  disseised,  the  deaue  and  chapter  shall  have  an  assise,  and  not  tai 


*  en— et  le,  /,.  and  M.  and  Roh.  4  ^c.  not  in  L.  and  &I.  or  Rob. 

f  dites  added  in  L.  and  M.  and  ||  t(C.  added  in  L.  and  M.  and  Roh. 

Jtoh.  §  ifc-  added  in  L.  and  M.  and  Rob. 

t  Sit.  added  in  L.  and  M.  and  Roh.  f  uo  not  in  L.  and  M.  or  Roh. 
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ieane  alone y  *  i^c,   Jnd  ifanotlter  will  have  an  action  reallfor  such  lands 
or  tenementi  against  the  deaney  8^c.  he  must  sue  against  the  deane  and 
chapter^  and  not  against  the  deane  alone^  iic.  and  so  there  ap» 
r34771    p^f^reth  a  cfT*  great  diversitie  betueene  the  txco  cases,  Sic. 

nrilESE  are  apparent  and  need  no  explanation.    Saving  in  (loB^p.  13a. 
the  655  Section  mention  is  made  of  the  prtecipe  quod  reddaty  ^'  ^*  ^*  *•  •• . 
which  in  this  place  is  intended  of  a  reall  action  whereby  land  is  '3*-«-  »93.  -) 
demanded,  and  is  so  called  of  the  words  in  every  such  writ. 

And  the  reason  of  this  diversitie  betweene  the  case  of  the  Vid.Seot.^oo. 
abbot  and  covent,  and  deane  and  chapter  is,  for  that  (as  hath  8  E.  3.  37. 
beene  said)  the  monkes  are  regular,  and  civilly  dead,  and  the  ^*  ^^fi' 
chapter  are  secular,  and  persons  able  and  capable  in  law.    But  *J  h  J^  * i[ 
by  the  policie  of  law  the  abbot  himselfe  (here  termed  the  sove- 
raigne)  albeit  he  be  a  monke  and  regular,  yet  hath  he  capacitie 
and  abilitie  to  sue  and  be  sued,  to  enfeofie,  give,  demise,  and 
lease  to  others,  and  to  purchase  and  take  from  others ;  for  other- 
wise they  which  right  have  should  not  have  their  lawfull  remcdie, 
nor  the  house  remedie  against  any  other  that  did  them  wrong: 
neither  could  the  house  without  such  capacitie  and  abilitie  stand. 
And  the  covent  have  no  other  abilitie  or  capacitie,  but  only  to 
assent  to  estates  made  to  the  abbot,  and  to  estates  made  by  him, 
which  for  necessities  sake,  though  they  be  civilly  dead,  they  may 
doe. 


Sect.  657.  {^\r.f 

A  LSO,  if  the  master  of  an  hospitall  discontinue  certaine  land  of  his 
hospitally  his  successor  cannot  enter y  but  is  put  to  his  writ  of  at  la^ 
gressu  sine  asseusu  confratrum  et  -)-  consororum,  &c.    And  all  such  writs 
jully  appeare  in  the  Registery  S^c. 

n^  H  I S  must  also  be  understood  where  the  master  of  the  hos- 
pitall hath  sole  and  distinct  possessions,  and  not  where  he  and 
kis  brethren  are  seised  as  a  body  politike  aggregate  of  many. 
And  here  Littleton  (as  divers  time  before)  doth  cite  the  Register. 


Sect  658.  (1  KoU.  Abr.  634.) 

A  LSOy  if  land  be  litt  to  a  man  for  terme  of  his  lifcy  the  remainder  to 
-another  in  tailty  saving  the  reve^ion  to  the  lessor,  and  after  he  m 
the  remainder  disseiseth  the  tenant  for  terme  of  life,  and  m&keth  a  feo'f* 
ment  to  another  in  fecy  and  after  dyeth  without  issue,  and  the  tenant  Jor 
life  dyeth ;  it  seemeth  in  this  case^  that  hee  in  the  reversion  may  well  enter 
upon  thefeoffeey  because  'Ae  in  the  remainder  which  made  thefeoffmetit,  was 
never  seised  in  taile  by  force  of  the  same  remainder,  Sfc^ 

HERE 

*  Sfc,  not  in  L.  and  M.  or  Roh.  f  consororwvi'^^orcrMW^^  L*  uA  M 

and  Roh« 


Kemilter.        L.5.C.  13. 

!(:)•  tJ  E  R  E  it  apppftrclh,  tliat  nlheil  llie  feoffor  hath  r^i^l 
nu  e«atf  tuilf  in  litiu  expi-clanl  upon  an  estate  I  j,  J 
for  VA;  yd  hit  fivSvainnl  worketli  nu  dincontiituunce. 
^Vhcrdn  Liltltion  ilotli  uilde  a  titniiaiion  to  that  which  in  Ha 
Chnptcr  lie  lintl  ficntirally  said.  viz.  That  nn  t»ULie  Utile  caniut 
l)c  divcuntiimfil.  but  where  he  that  iimkcih  the  (luconiintunct 
wHii  oiici' ftt-'iiuMi  by  force  of  lh«  tftilc;  which  ia  to  be  uiulenuoit 
when  he  is  seised  of  tho  frvchnid  nnd  inheritance  of  the  evtaletl 
taile,  and  not  where  he  in  »ci«cd  of  n  rcinttiniUr  or  revcnioo  »• 
pedant  upon  a  freeholdi  wliich  freehold  (as  often  hath  bcoi 
Mid)  ia  ontr  much  ri^»pected  iu  Uw. 


[;bap.is. 


Of  Remitter. 


SeGL659. 


J^EMITTER  ia  an  antimt  terme  in  the  law,  and  it  tchert  a  ma 
hath  two  lilUs  to  landi  or  tenemcnti,  vii.  ont  u  more  antiei4  titit, 
and  atii'lkrr  a  more  latter  title;  and  if  he  comr  to  the  land  b^  a  laltti 
title,  V"  the  /am  ttill  ailjuilge  him  in  hif  ftin-e  of  l/it  elder  titte,  betami 
tke  eider  title  it  the  wore  tare  and  imae  tcortbU  title,  jind  then  aktui 
man  i(  adjudged  in  by  J'orrt  of  hi*  elder  title,  Ihit  i<  >afd  a  remitter  it 
him,  far  that  the  law  doth  admit  him  to  he  in  the  land  btf  the  elder  W 

'  s^tr  title  ([»er  le  pluis  eigne  *  et  sure  title).  As  if  tertatiHt  irt  taiU  i» 
continue  the  taile,  and  after  he  diaieiseth  hia  discontiuuer^  and  to  iliiA 
ttited.  whereby  the  lefiemeriti  desi-end  to  his  issue  or  r Mjwe  inlei  iloLlt  i^ 

Jitrce  "fihe  taile ;  in  this  case,  this  it  to  him  la  whom  the  tenements  deKtii, 
who  hath  right  /h/ forte  1^  the  tayle  a  remitter  to  the  tai/le,  became  the  Itl 
ihali  put  and  adjudge  him  to  bee  in  by  force  of  the  tayle,  vhick  »  hh  eUa 
title:  fur  if  het  should  bee  iu  hij,  force  of  the  dtscrat,  then  the  (iitcj,ntiimfr 
riiig/il  haxi-  a  unt  of  tutiie  siir  <lis-i  i-iii  iii  the  jiii  a^wii^!  lit,,,,  mid  ,-)(^ii.i 
recover  the  tenements  mid  his  a'rii/:mi!i:cs,  f  iSc.  Jhit  imrsiuuc/i  as  he  ii .;. 
his  remitter  bi/forfc  of  l.'ie  lai/e,  l/if  title  and  iuteicU  of  the  discontinue. 
is  ijuite  taken  aany  and  defeated,  Sc.  (i) 


tion  of  a  Iti 


■  author  having  next  before  treated  of  a  DL'Cos- 
,  very  aptly  bi'gimitdi  this  Chapter  with  a  dtscrip- 


"  Rtjnitlcr  ii  an  antienl  Ifrme  in  ihe  law."  and  is  derived  of  ihf 
Latiite  vcrbe  irmiV/tTf,  which  hath  two  significations:  tilhcr.  lo 
rwiore  and  *pi  up  agaiiie,  or  to  tiMsf.  Therefore  a  rtniiiiit:  i? 
an  operation  in  law  uiion  tht!  iiifeting  of  at)  ancient  riclu  rent- 
diable,  and  a  latter  state  in  one  person  where  there  is  no  foUie  ir: 
hini,  whereby  the  ancient  right  is  restored  and  set  up  againf- 
aud  the  new  defeasible  estate  ceased  and  vanished  away,  " M^ 


t  ^c.  not  in  L.  and  M.  or  Roh. 


(i)  I.  Here  the 
ii  nnuiaieriai  whcihi 
Stance*  brought  by  Littleton  aftcni-vdt,  Sect. 


icient  right  and  the  defeasible  estate 
iJiey  come  by  descent  or  by 
'     '^     L.(iG; 


tozeiher.  1: 
ither  act  of  law.  'See  theiii- 
6ti6,  and  678. — [Note  300] 
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the  reason  hereof  is,  for  that  the  law  pdreferreth  a  sure  and  con- 
stant right,  though  it  be  little,  before  a  great  estate  by  wrong  and 
defeasible ;  and  therefore  the  first  and  more  ancient  is  the  most 
sure  and  more  worthy  title ;  Quod  prius  est,  verius  est,  Sf  quod 
prim  est  tempore,  potius  est  jure:  [a]  therefore  many  bookes  in-  [a]  2^  Au.pl  ^ 
stead  of  remitter  say,  that  he  is  en  son  primer  estate^  or  en  son  3^^**'  ?!*"* 
tnelior  drok,  or  en  son  melior  estate^  or  the  like.  ( 1 )  J  ^  ^^'  ^  ^ 

--  41  £.  3.  17. 1).      Et  tit.  Remit.  11.    6  E.  3.  17. 

"  Where 


(1)  As  to  the  general  doctrine  of  remitter  : — In  note  1,  p.  239,  a.  notice  was 
taken  of  the  different  degrees  of  title,  which  a  person  disseising  another  of  his 
lands  acquires  in  them  in  the  eye  of  the  law,  mdependently  of  any  interior 
right :  That  if  ^4.  is  disseised  by  B^  while  the  possession  is  in  B.  it  is  a  mere 
naked  possession,  unsupported  by  any  right;  ana  that  A,  may  restore  his  pos- 
session, and  put  a  total  end  to  the  possession  of  B.  by  an  entry  on  the  land, 
without  any  prerious  action :  but  that  if  B,  dies,  the  possession  descends  on 
his  heir  by  act  of  law.  That,  in  this  case,  the  heir  comes  to  the  possession  of 
the  land  by  a  lawful  title,  and  acquires  in  the  eye  of  the  law  ail  apparent  right 
of  possession,  which  is  so  far  good  against  the  perspn  disseised,  that  he  has 
lost  his  right  to  recover  the  possession  by  entry,  and  can  only  recover  it  by  an 
lection  at  law.  That  the  actions  used  in  these  cases  are  called  possessory  actions ; 
but  that  if  A.  permits  the  possession  to  be  with-held  from  him  beyond  a  certain 
period  of  time,  without  claiming  it,  or  suffers  judgment  in  a  possessory  action 
to  be  given  against  him  by  default ;  or,  if  being  tenant  in  tail,  he  makes  a* 
discontinuance;  in  all  these  cases,  B's.  title  is  strengthened,  and  A^  can  no 
longer  recover  by  a  possessory  action,  and  his  only  remedy  there  is,  by  an 
action  on  the  right.  That  these  last  Actions  are  called  droiturel  actions,  and 
that  they  are  the  ultimate  resource  of  the  person  disseised. — Now,  if  in  any  of 
these  three  different  stages  of  the  adverse  title,  the  disseisee,  without  any  de&ult 
in  him,  comes  to  the  possession  of  the  estate  by  a  defeasible  title,  he  is  con* 
sidered  to  be  in  not  as  of  his  new  right,  but  as  of  his  ancient  and  better  right; 
and  consequently,  the  right  of  the  person,  who,  susposing  the  disseisee  stifl  to 
be  in  as  of  his  defeasible  estate,  would  be  entitled  to  the  lands,  upon  the  cesser 
or  determination  of  that  estate,  is  gone  for  ever.  In  these  circumstances,  the 
disseisee  is  said  to  be  remitted  to  his  ancient  estate.  The  principal  reason  for 
his  being  remitted  is,  that  the  person  so  remitted  cannot  sue  or  enter  upon 
himself;  so  that  in  these  cases  where  the  possession  is  recoverable  by  entry, 
the  remitter  has  the  effect  of  an  entry ;  and  in  those  cases  where  it  is  recovera- 
ble by  action,  it  has  the  effect  of  a  judgment  at  law.  But  there  is  no  remitter 
where  he  who  comes  to  the  defeasible  estate,  comes  to  it  by  his  own  act,  or 
his  own  assent.  Hence  the  defeasible  estate,  to  entitle  the  party  to  be  re- 
mitted, must  be  made  to  him  during  infancy  or  coverture,  or  must  come  to 
him  by  descent,  or  act  of  law :  neither  is  there  any  remitter  where  the  ancient 
estate  is  recoverable,  neither  by  action,  nor  by  en^.  So  that  in  those  cases 
where  the  disseisee  is  beyond  the  three  stages  mentioDed  in  the  beginning  of 
the  note,  if  he  afterwards  comes  to  the  estate  by  a  defeasible  title,  he  remains 
seised  as  of  that  estate,  and  is  not  remitted  to  nis  more  ancient  title.  These 
are  the  doctrines  of  the  common  law  rejecting  remitter.  But  they  are  greatly 
altered  by  the  statute  of  the  37  Hen.  8.  That  statute  executes  the  pes- 
session  to  the  party  in  the  same  plight,  manner,  and  form,  as  the  use  was 
hmited  to  him;  It  operates  only  with  respect  to  the  first  taker,  and  therefore 
the  issue  is  remitted.  By  the  stsftute  of  3s  Henry  8,  it  is  enacted,  that  no 
fine,  feoffment,  or  o<her  act  by  the  husband,  of  the  wife's  lands,  shi^l  be  any 
disoontiBuance ;  but  that  the  «i4fe  and  her  heirs,  and  such  othere  to^iusa 
the  right  shall  appertain  after  her  decease,  shsfi^  ootwitlilaading  sudf  fiaa^ 

or 
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(8Bep.t53.)         <<IFXavafiiaiiAatA<fPofi(te.'*  HerethBwoid(Tjllci)kld» 

in  the  lanrest  aenie,  induding  ri^ltti :  te  bdog  pn»perij 
pi]  Vide  Sect,     taken,  [ij  as  in  caae  of  a  c<mditiop»  mormaine.  cC^  aa*  PMAI 
SH^ari^'    aent  to  a  ramher,  and  the  Kkc,  there  ia  no  remitter  LV  J 
ItemitterBr.50.  wrought  unto  them,  because  Ihcae  are  hot  bare  titles  of 
44  C  3.  entrie,  for  the  which  no  action  is  given :  but  a  remitter  most  bs 

Attkiat  «3.  to  a  precedent  right:  and  Uttleiam  in  this  Chapter  putteth  aU 
^^"^u*  7-      his  cases  onely  of  remittersy  to  rights  remediable. 

Ant  346.)     (s  Roll.  Abr.  431.) 

19  H.  6. 59. 78.  «  Jnd  another  a  more  latter  tUUy  Sfc^  Here  is  to  be  obaOred, 
46  tit.  Eoire  ^3^  ^^  estate  must  worke  a  remitter  to  an  ancient  rwht;  for 
PM^om^  946.  m.  ^^^'^  ^o  rights  doe  descend,  there  can  be  no  remitter,  Dc^nois 
(s  Rep.  i.)         0Q8  right  cannot  worke  a  remitter  to  another:  for  regolariy  to 

every  remitter  there  be  two  incidents,  vis.  an  ancient  ri^t  and 
a  defeasible  estate  of  freehold  coomiing  together. 

*^  The  elder  tide  is  the  more  sure  and  more  toorihie  ikk^  So 
as  the  eldest  title  is  worthily  (as  hath  beene  said)  preferred,  be* 
cause  it  is  the  more  sure  and  more  worthy. 

i^H.0L6i,^        <<  As  jf  tenant  in  taiU  discontinue  the  taUe^  tfc^     Here  em 

author,  according  to  his  accustomed  manner,  to  iUustrate  Ui 
description  putteth  an  example  of  a  remitter,  where  the  far 
preferreth  the  ancient  estate  by  riffht,  before  a  new  estate  dcfioa- 
sible.  And  this  remitter  is  wrought  by  an  estate  cast  upon  Ae 
issue  in  taile  by  discent,  which  is  an  act  in  law,  and  the  dtsceat 
of  the  land  in  possession,  and  the  right  of  estate  taile  descesii 
together. 

(Post.  390.  a.  it  Js  quite  taken  avmy  and  defeatedy  Bfc,^    Here  be  two  thiats 

^t^^ti  a.)      implied  and  to  be  understood :  First,  that  this  remitter  fa  mocA 

o*   357*  ••;      JQ  ^^  ^^^g  ^y  operation  of  law  upon  the  freehold  in  law  ds* 

scended  without  any  entrie.     Secondly,  that  the  law  so  finrouredi 

a  remitter  (being  a  restoring  to  right),  that  if  the  diacontinasa 

bs 


or  other  act,  lawfully  enter  into  her  lands,  according  to  their  rights  and  titks 
therein.  This  takes  from  the  wife,  and  those  claiming  under  her,  the  effect 
of  the  statute  of  the  27  Hen.  8,  so  that  she  has  her  election  to  take  by  the 
t7  Hen.  8,  or  to  enter  by  the  32  Hen.  8,  upon  which  she  shall  be  remitted. 
See  Duncombe  v.  Wingfield,  Hobart  254. — bir  W.  Blackstone,  3  Com.  Cha.  10^ 
observes,  that  the  doctrine  of  remitter  might  seem  superfluous  to  an  hasty 
observer ;  who  perhaps  would  imac^ine,  that  since  the  tenant  hath  now  both  the 
right,  and  also  the  possession,  it  little  signifies  by  what  means  such  possessioa 
shall  be  said  to  be  gained.  But  the  wisdom  of  our  ancient  law  determined 
nothing  in  vain.  As  the  tenant's  possession  was  gained  by  a  defective  title, 
it  was  liable  to  be  overturned,  by  shewing  that  defect  in  a  writ  of  entry ;  and 
then  he  must  have  been  driven  to  his  writ  of  right,  to  recover  his  just  in- 
heritance ;  which  would  have  been  doubly  hard,  because,  during  the  tiaae  he 
was  himself  tenant,  he  could  not  establish  his  prior  title  by*  any  pocscssory 
action:  the  law,  therefore,  remits  him  to  his  prior  title,  and  puts  him  in 
the  same  condition  as  if  he  had  recovered  the  lana  by  writ  of  entry.  Without 
the  remitter,  he  would  have  had  jus,  et  seisinam,  separate,  a  good  right,  bat  a 
bad  piBsession;  now,  by  the  remitter,  he  hath  the  most  perfect  of  all  titlo,  jaru 
sT  MiAur  corysmctioneiiu^lSi^  299.] 
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be  an  infant  or  a  ferae  covert,  and  tenant  in  taile  after  a  discon- 
tinuance disseise  them  and  die  seised,  the  issue  shall  be  remitted 
without  any  respect  of  the  privilege  of  infancie  or  coverture; 
and  therefore  our  author  said,  the  title  and  intereU  of  the  discon-  ^  £,  .  |      • 
tinuee  is  quite  taken  av9ay  and  defeated* 


« 


Then  the  discantinuee,  SfcJ'    Here  is  a  reason  added  in  this  i  >  £•  3*  3* 

particular  case,  that  fitteth  not  other  cases  of  remitter ;  for  in  ^^i, ^■•^  ^5. 

this  case  and  many  other,  the  law  that  abhorreth  suits  of  vexa-  jj  R^a. 

tion  doth  avoid  circuitie  of  action ;  for  the  rule  is,  Circtdtus  est  Bar.  343. 

evitandus.  30  K.  3.  8. 

6  K.  3.  7. 
19  H.  6. 63.      34  K.  3.  70.      14  H..  4.  27.     10  H.  7. 1 1.       F.  N.  B.  M«sne&  Wast. 


Sect.  660. 

yd  LSO,  if  tenant  in  tayle  infeoffe  his  sonne  in  fee,  or  his  cosine  in- 
heritable by  force  of  the  taile,  tvhich  sonne  or  cosine  at  the  time  vf 
the  feoffment  is  within  age,  and  after  the  tenant  in  taile  dieth,  and  hee  to 
whom  the  feoffment  was  made  is  his  heire  by  force  of  the  taile ;  this  is  a 
remitter  to  the  heire  in  taile  to  whom  thefeoffement  was  made.  For  albeit 
that  during  the  life  of  the  tenant  in  tayle  who  made  thefeoffement  y  such  heire 
shall  bee  adjudged  in  by  force  of  the  feoff ement,  yet  after  the  death  of 
tenant  in  taile,  the  heire  shall  be  adjudged  in  by  jorce  of  the  taile,  and 
iiot  by  force  of  the  feoffment,  *  For  {A)  alt  ho*  such  heire  were  of  full 
age  at  the  time  of  the  death  of  the  tenant  in  taile  who  made  the  Jeoff-- 
ment,  this  makes  no  matter,  if  the  heire  were  within  age  at  the  time  of 
the  feoff  ement  made  unto  him.  And  if  such  heire  heeing  within  age  at  the 
time  of  such  feoffment,  com/net h  to  full  age,  living  the  tenant  in  fay/e 
that  made  the  feoff etnent,  and  so  being  of  full  age  he  charges  by  his  dfeed 
the  same  land  with  a  common  of  pasture,  or  with  a  rent  charge,  and  after 
the  tenant  in  tayle  dyeth ;  now  it  scemeth  that  the  land  is  discharged  <f 
the  common,  and  of  the  rent,  for  that  the  heire  is  in  of  another  estate  in 
the  land  than  he  z&as  at  the  time  of  the  charge  made,  in  as  much  as  Iiee 
is  in  his  remitter  by  force  of  the  tayle,  and  so  the  estate  which  hee  had 
at  the  time  of  the  charge,  is  utterly  defeated,  t  ^c.  (1 ) 


(^UR    author    having   put    one    example    where    both    the  Temps.  E.i. 
^^  rights    descend  together,  now  puts    another  example,  l^njit-  13- 

[34871  ?/"  where  the  issue  in  taile  claimeth  by  purchase  in  the  ^J  £  ^  ^^  ^ 
^    J  life  of  tenant  in  taile,  and  the  ancient  right  descendeth  40  E.  3!  43' 
after  to  the  same  issue.  21  £.  4. 19. 

"  For  altho  such  heire  toere  of  full  age  at  the  time  of  the  death, 

•  For  not  in  L.  and  M.  or  Rob.  f  Sfc.  not  in  L.  and  M.  or  Rob. 

(A)  Ptrhupt  "And"  ihouU  be  imerud  here  instead  rf  "  For."    See  Mr,  liitso'i  Intr, 
p.  113-  i»4- 


*        -Wi 


Y   ♦, 


( 1 )  II.  Here  the  ancient  ri^t  corns  after  the.defeasiblc  estate«^[Nqpi|0Oi4 
Vol.  II.  5  s 


.b.349-a.]  OfRcmirter.    L.3.C.12. 

S;i:."  The  roiwwn  i»,  Itecausc  do  follic  cnn  be  adjud^eO  in  the 
Mvn  ot  thi'  time  of  tiic  ttccepianco  of  the  feoffi?ment-  'nl«^ 
fore  the  luw  re*rieclMli  the  time  of  the  feoffement,  and  not  lb 
time  of  thu  (lentil-  and  aJWit  he  might  have  waived  the  c«lc 
which  he  had  by  the  fecifl"ein«nt  at  his  full  age.  yet  hen  it 
npnuarvlh,  that  the  riglit  of  tlie  egtsle  tsile  descending  (o  bin 
either  frittrin  nf^^  or  of  fall  age,  sliitll  work  a  rc-mitter  in  lum: 
for  that  the  iraiviTofthci^te  vhouldhave  been e  to  his  to«eaid 
jirejudii-c. 

Srucc  I. tUlrirm  TtraXf,  and  nfter  tlie  sUitiite  dr27  //.8,«p.lfl, 
if  tenant  in  Uili'  meiuf  u  feoflenient  in  fee  to  the  use  of  hiiinsi 
being  nilhin  age,  and  his  hi-ire«,  and  dietli,  and  the  right  uflbi 
ntaic  taJle  draceod  10  ihi^  issue  being  within  age  ;  jet  he  i)  txt 
rvuiitled,  bec(Wi»e  the  eutitle  execuledi  ihm  pocsesNon  io  »ud 
itite,  m^inniT  ond  fDnnc,  as  the  use  waa  limited  :  Kt  tic  di  jw 
UN  tlicre  i»  a  grvat  duuige  of  n;nuttCrs  itince  UiSdn 
wrote  ( 1  >. 

34  H.  8.  lit,  Rcmil.    Br.  49.     (Djer  loC-      SW.  63- 


tLeo-gi.    Hub.  aaj.  igS.) 


nCwt 


(fRcllAhf. 
Iti9.4iti. 

•(fe«dn.JUr. 
-*■ 


Hilt  if  rhe  imuc  in  laile  in  that  case  waive  the  poascuioii.  laj 
brine  n  foraiL-duii  in  lite  dbcendcr,  and  recover  i^nn  ttt 
fvaffeei.  Ii('  thall  thereby  bee  remitted  to  the  estate  tafle;  oiho- 
wile  tile  lands  may  be  so  inciimbred,  a.i  the  issue  in  talle  Ao^ 
be  at  a  {rreat  inconveiiience :  but  if  no  futmedun  be  brougbt,  if 
that  iMu«  dieth,  fai*  isiw  nhull  he  remitted ;  because  a  stair  a 
fee  simple  at  tlw  common  law  deacendeth  uDto  him. 

"  Btiag  n/JiiR  «fl»  he  charges  iy  Am  itecd.  O  ^."  R^l 
Tho  resMw'  is,  because  the  graotor  had  not  any  right  |_  ^  J 
of  the  estate  in  taile  in  him  at  the  time  of  the  grant, 

Imt  only  ihe  e«tate  in  fee  simple  gained  by  tho  fi-offmert,  "I'n 
(.J-  /  .'>  i/i  ht-rc  suith.i  is  wholly  dcli-Liicil.  And  liic  staw  ^ 
\\iv  land  oat  of  wliifb  liic  n-nt  issUL-d,  being  defeated,  tlie  K\Xi 
di'V:iied  al^i>. 

liiii  if  r  .'[i.;:;!  iii  i.'.-lc  nuke  3  'tasi-  for  life  whereby  !io  zr.w:'^- 

pr^ititt'ih  a  ri  III  diai;.;;  uut  ut'  tiic  reversion,  and  after  t-T,:!rt  Ij' 
\\w  diclli,  "  hori-by  t!i.-  i;nijif>r  h;"joiiimetli  tenant  in  tai.i-  ifi-r:~ 
ntui  iIk-  rivcr^i.-n'tn  Ii'l-  .i.'rlntnl;  vtt  because  the  gi-ant.ir  tijJi 
riLilir  .'I'tho  .■.ii.iilL-inhii.i.  tk.arfie;iwi!!iadefcaMb!e  ;-f>L- >iiTi|'k 
ti;.-  n'm-clui|:i'  rcniaiaLih  g.jod  ^'ainc  him.  but  not  uj^iinsi  hi. 
is*ni'  L  wliLtli  ilivi^iiiie  is  nortliy  of  observation,  for  it  ooesrti 
the  Tfu-oii  nMnanv  ijics. 

U\\w  l;,irr  app:;rtnl  of  l!ie  dis.^eisee  iliweisf  the  disseiiur.  xr:- 
^r,:M  a  rfi!;-,.-h.irL'i'.  unJ  timn  tlie  diii<ei*8e  dletli.  the  gnL-.-.r 
»ii.il;  ]!,■![!  i[  a-sihar^'fd ;  for  iherL-  a  new  right  of  cnfriii  Jol!i 
doK-^uii  ui;Ii'  hiii:,  iind  tLtTpforc  he  is  remitted. 

bi>  ii'  thi'  r;ii]icT  I'.i-iai-iii'  the  grandialher,  and  granieth  a  ret:- 
eliarjjL',  ar.J  <!.\..\\\,  no'.v  ii  th?  t'ntry  pf  the  gt^idfaiher  uici 
aw.11.  \\  aliiT  lliL-  graiidi.iiher  dicth  the  sonno  is  remitted,  mJ 


(0  T!ir  .■C- 
plain^-a   in  Dd.iCL^ 


.  Wti^'i'^IJ-'""!'- 


e  o!  Remitter  is  very 
See  ;  J-eo.  asa. 


fullT  "■ 
I  SiifJ- 


L.3.  C.12.  Sect.  661.       Of  Remiller.        [349.a-  349. b; 

he  shall  avoid  the  charge.     So  as  where  ^our  author  putteth  his 
example  of  a  fee  taile,  it  holdeth  also  In  case  of  a  fee  simple. 

"  A  common  of  pasture,  or  a  rent  charge,  Sfc.'*  Here  Littleton 
putteth  his  case  of  things  granted  out  of  the  land.  But  what  if 
the  issue  at  full  age  hy  deed  indented  or  deed  poD  make  a  lease 
for  yeares  of  the  land,  and  after  by  the  death  of  tenant  in  taile  he 
is  remitted,  whether  shall  he  avoid  the  lease  or  no  ?  And  it  is  33  H.  8. 
holden  he  shall  not,  because  it  is  made  of  the  land  it  selfe,  and  I>i«r6i.b. 
the  land  is  become  by  the  lease  in  another  plight  than  it  is  in  the 
case  of  a  grant  of  a  rent-charge,  which  I  gather  out  of  our 
author's  owne  words  in  another  place.  *  Vide  Sect  280; 

"  The  land  is  discharged  of  the  rent,  Sfc.'*    Littleton  doth  adde 
these  words  materially,  because  the  whole  grant  is  not  thereby 
avoided,  but  the  land  discharged  of  the  rent-charge;  for  the 
grantee  shall  have  notwithstandmg  a  writ  of  annuitie,  and  charge  Li.  a,  f.  35.  b. 
the  person  of  the  grantor.  Ward's  aum. 


Sect.  661. 

^^  LSO,  a  principall  cause  why  such  heire  in  the  cases  aforesaid,  and 
other  like  cases,  shall  bee  said  in  his  remitter,  is  for  that  there  is  not 
any  person  against  whom  he  may  sue  his  writ  q/'formedon.  For  against 
himself e  he  cannot  sue,  and  hee  cannot  sue  against  any  other,  for  none 
other  is  tenant  of  the  freehold ;  and  for  this  cause  the  law  doth  adjudge 
him  in  his  remitter,  scilicet,  in  such  plite,  as  if  hee  had  lawfully  recovered 
the  same  land  against  another,  S^c. 

*^J  principall  cause  why,  SfcJ*     And  of  this  opinion  is  [d]  Lit'  [d]  la  E.  4.00; 

tUton  in  our  bookes.  41  ^^-  3-  18. 

1 1 II.  4.  50. 

"  There  is  not  any  person  against  tvhom^  Sfc,  as  if  hee  had 
lanfully  recovered  the  same  land  against  another,  8fc,**     Here  it  is  (6  Rep.  48.  b. 
to  be  understood,  that  regularly  a  man  shall  not  be  re-   1  Sid.  63. 

[34071  mitted  to  a  oCjr  right  remedilesse,  for  the  which  he  can  ^  ^^'  ^^''• 
1     J  have  no  action ;  for  Littleton  here  saith,  that  there  is  no  Jib.  3,f  3,  the 
person  against  whom  the  issue  when  he  conuneth  to  the  Marquetse'  of 
land  without  folly  may  bring  his  action  ;  and  saith  also,  that  this  Winchciter'i 
is  the  principall  cause  of  the  remitter ;  for  neither  an  action  «^**- 
without  a  right,  nor  a  right  without  an  action,  can  make  a  re-  ^'^  ^^'  ^^ 
mitter.     As  if  tenant  in  taile  suffer  a  common  recovery  in  which 
there  is  error,  and  after  tenant  in  taile  disseiseth  the  recoveror 
and  dieth,  here  the  issue  in  taile  hath  an  action,  viz.  a  writ  of 
error ;  but  as  long  as  the  recoverie  remaineth  in  force,  he  hath 
XK>  right,  and  therefore  in  that  case  there  is  00  remitter  (1). 

If 


(1)  III.  By  what  sir  Edward  Coke  says  here,  and  in  other  parts  of  this 
Chapter,  it  appears,  that  there  is  no  remitter  to  a  bare  title,  nor  to  an  irremediable 
right,  nor  to  a  bare  right  of  action,  nor  in  those  cases  toher^  the  freehold  does  no$ 
accrue  /•  the  right,  nor  tohere  there  tvas  default  in  him  toho  ta^es  the  defta» 
sible  estate,  nor  if  he  takes  th€  defeasible  estate  by  st.  97  H.  8.  c.  10,  tvMcA 

a  8  a  ueattu 


3*9.b.]  OfReinilltT.         L.3.C.  12.SecL()63. 

US.  purchase  au  advuu-ton,  and  sulTeretl)  an  usurpatioa •»! 
sis  moncllu  to  |>asM.  ai»i  after  the  uiurpcr  ^rantcth  ui«  advoa* 
KOR  [o  A.  nnil  htD  bi'iros,  /J.  dietb,  his  lit-ire  is  not  reiuitled, 
bcc-BiiKo  hi*  riglii  to  the  lulvowGOn  was  remedilesse,  viz.  a  ri^i 
witliaut  na  nction  (-i), 
{Aat,  i«^.  Ii.)  Ttfiinnt  in  tai\a  »(  a  mnnnor  whereuDto  an  advowson  is  appn- 
V^Ly.ss.  ,])u)i    mukcllt  a  discontinunace,  the  dbcontinuee   gnuiielji  lh( 

odvuwMii  to  tenant  iu  tmle  and  his  heireii,  tenant  in  toile  di«th, 
the  issue  ia  not  remitted  to  ilie  udvuwaoii,  bt.'caii»e  the  lAue  h^ 
no  ftctiou  to  recover  the  advowson  before  he  recovered  the  nutt- 
nor  trhcrciiDEo  the  adv<>wson  was  appeBdunt.  Attd  so  it  u  of 
nil  other  inhiTirances  regardant,  appendant  or  appurtenant:  i 
man  fJiall  never  be  rc-raitled  to  any  of  iheni  before  he  recon- 
tiitueth  ihc  matinor,  &c.  whereuottf  tliey  sue  regardaut,  ^iptn- 
dant,  or  belonging. 
Sriii<nfiil.  i9(>,  C'lr  nut  ne  }ioet  ciamer  droit  tm  let  ajipuriettancei  ne  en  Uttutt$- 
sorirn  t/iie  nal  droit  ad  en  U  prindpdi. 

ie\  Brvt.  Ii.  4,  \f]  ittn,  exdpi  potest,  Sfc.  qvavroit  jvt  habcat  in  trttrmnta  d 
■'43''  pertinrntiis,  pri/no  recuperare  dtlxt  ieiitmentutn  att  tpiod  ptrtimt 

B  R  1.  advoealio,  el  tunc  postra  pr/rtrntet  et  iion  anle,    et  de  kac  materU 

tjuantnrfi  \gg.  in  ftolu/o  de  lermino  SancU  Michaflii,  anno  regis  IJcuriei  lertivix 
»  "- *■  '"■    „     comilaUi  SotJ.  de  ThmS  liardo{fe. 

Bit.  b/i";  '  '  ^"''  ""  t""  '•'''^'"  *''''■••  "'  "  '"'^"  ''•'  renjitted  to  the  prindpin, 
38  H  ".  ij.  he  kliall  al»ii  be  remitted  to  tlie  u[ipendant  or  accessory,  albeil  it 
^^■^  M-  were  severed  by  the  disvoutinuee,  ur  olher  wrong  doer.  \ti 
B.  ii  36  F.  therefore  if  tenant  in  taiie  he  of  a  niannor  whereunto  ai>  advmr- 

iJ^ot.  ifl.  **"' '"  "ppcudant,  aod  infeofieth  A.  of  i?ic  mnnnor  with  the  apput* 
W.1I.  p.  tcnancc*,  A.  re-infeoffcih  the  tenaut  in  laile,  saving  to  hitotelfe 

bjri,.^b.         the  wlvowton,  tenant  in  tailediethi  hia  issue  being  recnittedta 
I    (m('$t4.  b.      the  mimnor, !«  consequently  remitted  to  the  ailvowson,  althM^ 
^."^  n    ,  ,     ft";  *"•  t'"""  h  "Bs  severeJ  from  the  man 


Jill   USUri.ilti..ll,    it-   Ihf  llJ.SL-i:.C-l.-    tllUT  illtO    t 

rcmitli'd  to  iho  iu'.vjwsoii. 


SccL  GG'2. 

/?  /..SO,  Ifhnd  he  et,!a,l,-d  to  a  man  ami  io  fm  7a/,',  ami  t„  the  f,eiif< 

'    ()/'  llicir  Itco  toiiiia  bei;')tlfti,  7ilio  have  j.s.swe  a  daug/iter,    and  the  T^'ff 

•!.  f-'i'.    ami   Ike    liu.\Oiiiid   iaket/i    aiiot/ier    trife,    and  liulh   issue    a/iolher 

(laazhttT. 


(J:  Ihc  pwxcssir.a  ill  the  Mine  jilight  as  the  use  was  limited.      It  is  upca 

tl>'.  :■■  I  ;-riiii:id,  th^it  whi^re  ti^nant  in  tail  makes  a  feojfment  to  the  usi-  ul  lii:^ 
i^■  .i;!iiii  iif;;',  and  dies,  the  issue  in  tai!  is  not  remitted.  Neither  is  iher*  a 
WW  :..-(  li>  ii  iiT'ii  fjr  yi-nr!:.  Hence,  if  lessee  tor  years  tn  commence  at  a 
iV:  ■..  ,',v.  v.:';vi  bdtire  tli.-t  d:iv  (ivhirh  is  a  disseisin),  and  continues  in 
jv  ;,>;;  nil  ihu  ti.ri5.  c.jiniii,i.r.s.'  \iv  sliall  not  be  remitted,  for  the  disseisiT 
■M.\  .  .V;;  !.y  tli,-  i!issei>iii  an  LMale  of  freehold  ;  whieli,  though  it  be  tortiei:- 
th,  U\\-  vv.ll  iiDt  divest  fioni  him  for  a  tL-rm  which  is  uf  no  account.  Sc; 
y  i ..(II.  Ab,-.  4-n.  I.  :)j.  Com.  Dig.  tit.  liemilter,  C— [Note  30J,] 

■jj  This  seoiiis  to  be  altered  by  the  afore -mentioned  statute  of  7  Ann.  c-  iS. 
Ni,te  to  the  lHh  edilioii. 


L.3-  C.12.  Sect.  663.        Of  Remitten  [350.a; 

daughter,  and  discontinue  the  taile,  and  after  he  disseiseth  the 

t 3  5071  discontinuee  and  flCj*  so  die  seised,  now  the  land  ska  I  descend  to  t/ie 
Q  J  two  daughters.  *  And  in  this  case  as  to  the  eldest  daughter, 
who  is  inheritable  by  force  of  the  tayle,  this  is  no  remitter  but  of 
the  moitie  (ceof  n'est  un  remitter  forsque  de  le  moity^.  And  as  to  the 
other  moitie  she  is  put  to  sue  her  action  of  formedon  against  her  sister. 
For  in  this  case  the  two  sisters  are  not  tenants  in  parcenarie,  but  thei/  are 
tenants  in  common,  for  that  they  are  in  by  divers  titles.  For  the  one 
sister  is  in  her  remitter  by  force  of  the  entaile,  as  to  that  which  to  her 
belongeth;  and  the  other  sister  is  in  as  to  that  to  her  belongeth  in  fee 
simple  by  the  discent  of  her  father,  J  6)C. 

a  rrifjjg  j5  jjQ  remitter  but  of  the  moitie^  Sfc."     Here  Littleton  44  E.  3.  26. 
putteth  a  case  where  the  issue  in  taile  shall  be  remitted  to   »9  H.  6.  59. 
a  moitie,  because  but  a  moitv  of  the  land  descended  unto  her,  (l*lo- 246- a.) 
and  there  cannot  be  any  remitter,  but  for  so  much  as  corameUi 
to  the  issue  by  discent,  or  by  any  other  meanes  without  his  folly; 
and  in  this  case  by  act  in  law  the  coparcenary  is  defeated,  for 
the  daughters  are  in  by  severall  titles,  viz.  the  eldest  daughter 
is  tenant  in  taile  per  for  mam  doniy  by  the  remitter  of  the  one 
moitie ;  and  the  youngest  seised  in  fee  simple  by  discent  of  the 
other  moitie,  against  whom  the  other  sister  in  taile  may  hare 
her  formedon  (1). 


Sect.  663. 

TN  the  same  manner  it  is,  if  tenant  in  taile  enfeoffe  his  heire  apparent  in 

tayle  (the  heire  being  within  age),  and  another  jointenant  in  fee,  and 

the  tenant  in  tayle  dieth ;  now  the  heire  in  tayle  is  in  his  remitter  as  to 

the  one  moitie,    and  as  to  the  other  moitie  hee  is  put  to  his  writ  of 

formedon,  ||  <Jfc. 

"  n^HE  heire,  S^c,  is  in  his  remitter  as  to  one  moitie^  S^c"  (a  Roll  Abr. 

Hereby  it  appeareth  that  albeit  joyntenants  be  seised  jwo  4»-) 
indiviso  per  my  et  per  tout,  yet  each  of  them  hath  in  judgement  of  ^^^^  Sect.  28a. 
Jaw  but  a  right  to  a  moitie ;  and  therefore  the  issue  in  taile  in 
this  case  is  remitted  but  to  a  moity,  and  is  tenant  in  common  but 
with  the  other  feoffee.  And  so  it  is  if  the  discontinuee,  after  the 
death  of  tenant  in  tayle,  make  a  charter  of  feoffment  to  the  issue 
in  tayle,  being  within  age,  who  hath  right,  and  to  a  stranger  in 
fee,  and  make  livery  to  the  infant  in  name  of  both ;  the  issue  is 
not  remitted  to  the  whole,  but  to  the  halfe :  for  first  he  taketh  the 
fee  simple,  and  after  the  remitter  is  wrought  by  operation  of  law, 
and  therefore  can  remit  him  but  to  a  moitie.  But  of  this  suffi- 
cient hath  beene  said  in  the  Chapter  of  Joyntenants. 

Sect. 

*  And  not  in  L.  and  M.  or  Roh.  %  Sfc.  not  in  L.  and  M.  or  Roh. 

f  n*est — est,  Z.  and  M.  and  Roh.  ||  Sfc,  not  in  L.  and  M.  or  Roh. 


( 1 )  IV.  By  this  and  the  following  section  it  appears,  that  if  part  of  the 
estate  comes  to  the  right,  it  is  remitted  for  that  part. — [Note  303.] 
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cy-  Sect.  664.  poflLJ 

jd  L  S  O,  if  tmant  in  taile  mferffe  hit  heire  ajtjtarettt,  thr  keirt  bnig 

ofj"^^ "S'  "'  '*'  ''""  "■/  the ftoffnitnt,  mtd  after  tentmt  in  taile  dietS; 

''iAti  is  vo  remitter  ta  the  heire,  becattte  it  sm  httfuU^,  that  beittg  offuil 

I  me  Art  nvnlii  lake  lueh  feoffment,  ftc      Hut  nurh  folly  ratinot  be  attju^ged 

in  the  hrire  fieing  nilliiii  age*  at  the  time  of  the J'enffmatt ,  Sfc. 

I  <Ani,  iTt,  b.        D  Y  Ihia  feoflmmt,  iJbcit  tlic  lu-ir*  apparent  hath  some  ben«*l 

KT,  *.  ^4611.     •■'  iiilliclircoflii»  BDt-estor,  yet  in  he  uiereby  (bewlec  hisovM) 
7.  t>,  3"^- 1) )  (ubjfct  during  h»  lil'e  tn  atl  churgM  and  incurobrwices  nuidev 
ts£4  )3  (uHrml  by  liio  nuuntor.     And  th«r«fo  re  our  author  Mtthvell,il 

irfl]  hii  fiillij.  ihal  being  offaU  agr  hee  Koulii  take  mcM^fi^meit, 
but  fully  ilittU  not  be  jutlK«l  in  one  within  age  Id  reject  of  U 
tender  yK\xet»,  aiid  want  of  experience. 


Sect.  (JQo. 

A  LSO,  if  tenant  in  taile  eiifaiffe  a  tsoman  in  fee,  and  tfyelA,  and  id 
itme  atthin  age  Inketh  the  unite  aomanf  to  w'fp;  this  it  a  remilttr 
ta  the  itrftmt  J aiUin  age.  and  the  vife  then  hath  nothing,  for  that  Ik 
Autbaiui  and  hit  wife  are  but  as  one  person  in  faw.  ^nit  in  this  eaat  Ik 
huibattd  laiinot  sue  a  writ  of  f'ormiL'doii,  imleste  he  will  nie  against  Aut* 
sel/e,  which  ihtmtil  be  ineoavaiitid ;  and  for  this  caate  the  taw  adJH^ff/i 
the  heire  in  hit  remitter,  for  that  no  folJ^  cmi  be  adjudged  in  him  (pK 
rro  fiti-'  Tiiil  follv  poir  .^^I^C  IikIJmHsc  cii'luv)  /w»g  tiillun  a^e  at  thrti^. 
of  tin-  f'iHiii\vh,'>.c.  Jiid  if  lltt  h,-he  l>-'e  111  Am  remil/er  (jif  fiu-L  n'  il„ 
entaik,  it  fulhicctk  hi/  raison,  that  the  aife  htilh  iwt/iing,  JSfc.  I'oi  twuJ- 
much  as  llie  bushaiid  inid  ui/'e  be  as  unc  person,  the  land  cannot  be  pariti 
by  wiojViVs;  mid  fir  t/iis  caiM.  ihv  husbiuid  j's  in  bis  remitter  of  the  uh:k. 
Tint  olheiiiise  it  is  ij  mch  heire  ucrc  oj  full  age  ut  the  time  of' espowfi', 
for  then  the  heire  hulk  mthing  but  in  right  of  his  wife,  %  i^c. 

{lni.2oi.il.)      tj  ERE  Littleton  pultctli  a  cnse  wliere  the  husband  wiihin  ago 
by  tlie  intermarriage  may  be  remittetl,  albeit  he  gaintfh  hui 
a  frceliolJ  during  tlif  coverture  en  outer  droit. 

Also  here  is  to  btc  obstTvcJ,  that  the  eetate  which  dotli  in  thii 
ca.se  worke  the  remitter,  could  not  have  continuance  ai'tcr  the  dt- 
cuascof  the  wife.  And  soon  the  other  side,  if  theluishaiid  make 
a  discontiiiuaiici',  and  take  backc  nn  estate  to  him  and  his  <iitV. 
during  the  lif«  of  the  husband,  this  is  a  reniiiter  to  tho  wife  pft- 
Rentlv,  albeit  the  estate  is  not  by  the  limitation  to  havf  conti- 
nuajicc  aftLT  the  decease  of  th»  husband ;  which  case  is  pry^w 
by  ihe  reason  of  the  case  which  our  author  here  putteth.  An'. 
liere  our  author  observeth  the  divcr»ity  when    the   husband  ^* 

wiUiia 

*  5r.  added  in  I,,  and  M.  and  l!oh.         ||  adjudge- a vclte,   Z,.  and  M.  i'.i 

f  lo  wife  not  io  L,  and  M.  or  Roh.       lloJi. 

^MlAin  ngc  notia  L.  and  M.  or  Mob.         §  Sjc.  not  in  L.  aod  M.  or  Rob. 
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within  age,  and  when  hec  is  of  full  age ;  for  when  he  la  within  age, 
no  folly  can  be  adjudged  in  him,  as  in  this  Chapter  hatli  beene 
often  said, 

[35 1 71    .CCS*  Here  is  also  to  bee  noted,  that  presently  by  the  mar- 
a.  J  ^^^S^  within  age,  the  iiusband  is  remitted,  and  the  free- 
hold and  inheritance  of  the  wife  banished  cleane  away. 

"  Takcth  the  same  xuoman  to  tvife"     Here  it  is  good  to  be  seone  (4  ^^p  29.) 
what  tilings  are  given  to  tlie  hiisband  by  marriage  (1).     First,  it 

appeareth 

( 1 )   On  the  interest  which  the  husband  lakes  in  the  chattels  real  and  tMngs  m 
action  of  his  toife, — Some  observations  have  been  offered  to  the  reader  in  a 
former  part  o^  this  work,  upon  the  nature  of  the  estate  which  tlic  husbana 
takes  in  his  wife's  lands  of  freehold  or  inheritance.     See  ante  325.  b.  note  9, 
The  following  observations  are  now  submitted  to  his  consideration,  upon  the 
nature  of  the  interest  which  the  husband  takes  in  his  wife's  chattels  real  and 
things  in  action.     I.  Where  the  husband  survix^s  his  tvi/e : — At  the  common 
law  no  person  had  a  right  to  administer ;  it  was  in  tlie  breast  of  the  ordinary  to 
grant  administration  to  whom  he  pleased,  till  the  statute  of  tlie  21  Henry  VHL 
which  gave  it  to  the  next  of  kin ;  and,  if  there  were  persons  of  equal  kin, 
whichever  took  out  administration  first,  was  entitled  to  the  surplus.    The  statute 
of  distribution  was  made  to  prevent  this  injustice,  and  to  oblige  the  admini- 
strator to  distribute.     In  those  cases,  where  the  wife  was  entitled  only  to  the 
trust  o£  a  chattel  real,  or  to  any  chose  in  action,  or  contingent  interest  in  any 
kind  o£  personalty,  it  seems  to  have  been  doubted,  whether,  if  the  husband 
survived  her,  he  was  entitled  to  the  benefit  of  it  or  not.  See  the  commentary  on 
sect.  66sy  and  4  Inst.  87.    1  Roll.  Abr.  346.  All.  15.   Wytham  v.  Waterhouse, 
Cro.  Eliz.  466.    3  Rep.  in  Cha.  37,  and  Gilb.  Ca.  in  £q.  234.     By  the  22  and 
23  Car.  II.  c.  10,  administrators  are  liable  to  make  distribution;  but  as  the  act 
makes  no  express  mention  of  the  husband's  administering  to  his  wife,  and  as 
no  person  can  be  in  equal  degree  to  the  wife  with  the  husband,  he  was  not 
held  to  be  within  the  act.     To  obviate  all  doubts  upon  this  question,  by  the 
29  Car.  11.  c.  3,  §  25,  it  is   declared  that  tlie  husband  may  demand  admini- 
stration of  his  deceased  wife's  personal  estate,  and  recover  and  enjoy  the  same, 
as  he  might  have  done  before  the  statute  of  the  22  and  23  of  that  reign.    Upon 
the  construction  of  these  statutes,  it  has  been  held,  that  the  husband  may  admi- 
nister to  his  deceased  wife,  and  that  he  is  entitled  for  liis  own  benefit  to  all  her 
chattels  real,  things  in  action,  trusts,  and  every  other  species  of  personal  pro- 
perty, whether  actually  vested  in  her  and  reduced  into  possession,  or  contingent, 
or  recoverable  only  by  action  or  suit.     It  was  however  made  3  question,  after 
the  statute  of  29  Car.  II.  c.  3,  §  25,  whether,  if  the  husband,  having  survived 
his  wife,  afterwards  died  during  the  suspense  of  the  contingency  upon  which 
any  part  of  his  wife's  property  depended,  or  without  having  reduced  into  pos- 
session such  of  her  property  as  lay  in  action  or  suit,  his  representative  or  hie 
wife's  next  of  kin,  were  entitled  to  the  benefit  of  it.     But,  by  a  series  of  cases 
it  is  now  settled,  that  the  representative  of  the  husband  is  entitled  as  much  to 
this  species  of  his  wife's  property,  as  to  any  ether;  that  the  right  of  administra- 
tion iollows  the  right  Of  the  estate,  and  ought,  in  case  of  the  husband's  death, 
after  the  wife,  to  be  granted  to  the  next  of  kin  of  the  husband  (see  mr.  Har- 
grave's  Law  Tracts,  475) ;  and  if  administration  de  bonis  non  of  the  wife  in 
obtained  by  any  third  person,  he  is  a  trustee  for  the  representative  of  the  hus- 
band.    See  Squib  v.  Wyn,  i  P.  W.  378.    Cart  v.  Rees,  cited,  ib.  381. 

II.  \^\i\\  respect  to  such  part  of  the  wife  s  personalti^  as  in  not  in  her  possession^ 
as  money  owing  or  bequeathed  to  her,  or  accrued  to  her  in  case  of  intestacy,  or 
contingent  interests,  these  are  a  qualified  gift  by  law  to  the  husband,  on  condition 
that  he  reduce  them  into  possessieo  durmg  the  coTerture ;  fori  if  he  happen  to 
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appeareth  here  by  Littleton^  that  if  a  man  taketh  to  wife  a  womin 
mi3H.4-6.  seised  in  fee,  [/]  he  gaineth  by  the  intermarriage  an  estate  of 
Staupf.  J.  7.  b.  freehold  in  her  right,  which  estate  is  sufficient  to  worke  a  re- 
1 1  H  8^  ?Q.  "fitter,  and  yet  the  estate  which  the  husband  gaineth  dependeth 
10  H.  6. 1 1 .      7  H.  6.  9.  b.      Vide  Sect.  5B. '  ^^j^ 


die  in  the  lifetime  of  his  wife,  without  reducing  such  property  into  possession, 
she  and  not  his  representatives  will  be  entitled  to  it.  Roll.  Abr.  34*2.  350. 
Moor  452.  Gold.  iGo.  2  Vent.  141.  His  disposing  of  it  to  another  is  the  same 
as  reducing  it  into  his  own  possession.  Thus,  if  a  baron  be  possessed  of  a 
term,  or  the  trust  of  a  term  in  the  right  of  his  wife,  he  may  dispose  of  it,  except 
m  the  case  of  a  trust  term,  where  the  trust  is  created  by  herself  previously  to 
the  marriage  :  and  it  should  seem  that  the  husband's  power  of  disposition  over 
his  wife's  contingent  personal  estate  can  extend  only  to  such  part  as  he  may 
possibly  become  possessed  of  during  the  marriage,  and  not  to  any  part  of  hex 
estate  which  depends  upon  a  contingency  that  cannot  possibly  happen  during 
his  life;  as  if  a  lease  be  made  to  the  husband  and  wife  during  their  lives,  with 
remainder  to  the  survivor,  and  the  husband  disposes  of  the  term  and  dies, 
the  disposition  will  not  bar  the  wife ;  for,  during  the  coverture,  she  had  a 
mere  possibility  only.  Ant.  40.  b-  1  Roll.  Abr.  343.  pi.  15.  Lane,  54,  55. 
Ch.  Ca.  225.  Vern.  7.  18.  2  Vern.  270.  Eq.  Ca.  Ah.  58.  Pre.  Ch.  519.  1  Roll. 
Ab.  344.  2  Roll.  Abr.  48.  Poph.  5.  4  Leon  185.  Godb.  139.  Cro.  Eliz.  841. 
Hutt.  17. 

This  interest  of  the  husband  in,  and  his  authority  over,  the  personal  estate  (d 
the  wife,  is,  however,  considerably  modified  by  equity,  in  some  particular 
circumstances.  A  settlement  made  upon  the  wife  in  contemplation  of  mar- 
riage, and  in  consideration  of  her  fortune,  will  entitle  the  representatives  of  the 
husband,  though  he  die  before  the  wife,  to  the  whole  of  her  goods  and  chatr 
tels,  whether  reduced  into  possession  or  not  during  the  coverture.  Gilb.  Eq. 
Rep.  100:  but  it  seems  to  be  the  better  opinion,  that,  in  cases  where  the  pro- 
vision for  the  wife  is  not  made  in  consideration  of  her  fortune,  or  is  made  in 
consideration  of  a  particular  part  only  of  it,  the  husband  will  not,  in  the  first 
case,  be  entitled  to  the  wife's  choses  in  action,  unless  he  survive  her;  and,  in 
the  second,  to  no  more  than  is  comprised  in  the  contract.  Pre.  Ch.  63. 
Amb.  (x)2.  2  Ves.  jun.  607.  2  Vez.  sen.  ii'jii,  But  it  seems  doubtful  whether  a 
settlement  made  after  marriage  will  not  entitle  the  representatives  of  the  has- 
bftnd  to  such  an  estate  in  preference  to  the  wife.  See  Lanoy  v.  duke  and 
dutchess  of  At  hoi,  2  Atk.  444,  and  see  4  Ves.  jun.  15. 

III.  If  the  husband  be  obliged  to  resort  to  a  court  of  equity,  to  recover  the 
choses  in  action  of  the  wife,  or  any  property  which  he  cannot  recover  without 
the  assistance  of  the  wife,  the  court  will  not  interfere  unless  he  will  submit  to 
dispense  equity  before  it  be  administered  to  him :  or,  in  other  words,  equity 
will  not  act  on  liis  behalf,  unless  he  submit  to  make  a  competent  settlement  on 

f*  his  wife,  when  no  settlement  has  been  made  ;  but,  if  the  wife  consent  in  court, 
or  being  abroad,  before  proper  commissioners  there,  that  the  husband  shall  re- 
ceive her  fortune,  he  will  be  ordered  payment  of  it  accordingly.  2  P.  Will.  641- 
'A  P.  Will.  12.  202.  2  Atk.  (>;.  2  P.  Will.  ()38.  2  Vez.  sen.  60.  2  Bro.  C.  C. 
()63.  3  Bro.  C.  C.  195.  But  see  ex  parte  Higham,  2  Vez.  sen.  579.  The  equity 
of  the  wife  to  cbrnpt^l  the  husband  to  make  a  settlement  is  merely  personal;  so 
that,  if  he  survive  his  wife,  the  children,  though  unprovided  for  by  settlement, 
cannot  ol)';i<;e  him  to  make  provision  for  them  out  of  it.  Amb.  509;  and,  ex- 
cept in  a  ?trong  case  of  the  husband's  misbehaviour,  as  in  3  Atk.  21,  and  Like 
v.  Beresford,  3  Ves.  jun.  506,  a  court  of  equity  will  not  interfere  with  the 
lui?band*s  right  to  receive  the  income  during  the  coverture,  though  the  wife 
rev-i^t  the  application,  2  Vez.  sen.  562.  4  Ves.  jun.  15,  20.  798. 

IV.  Whether  the  vsijh's  equity  xviil  prevail  against  the  auignee  of  the  husband 

for 
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upon  uncertaintie,  and  consisteth  in  privitief^] ;  for  if  the  wife  [^]4Ais.  p.  4. 
be  attainted  of  felony,  the  lord  by  escheat  shall  enter  and  put  out  4  ^-  3-  Ass.  i6S> . 
the  husband:  otherwise  it  is  if  the  felonie  be  committed  afVer  (»Rep-6o-*. 
issue  had.     Also,  if  the  husband  be  attainted  of  felonie,  the  king  i^'^ILv*** 
gaineth  no  freehold,  but  a  pernancie  of  the  profits  during  the  5  R^p^7. 
coverture,  and  the  freehold  remaineth  in  the  wife.     [/*]  Secondly,   Hob.  285.) 
if  she  were  possessed  of  a  terme  for  yeares,  yet  he  is  possessed  in  W  PI*  Coin, 
her  right ;  but  he  hath  power  to  dispose  thereof  by  grant  or  de-  l^'  ^^'^ , 
mise;  and  if  he  be  outlawed  or  attainted,  they  are  gifts  in  law.       i:^^  kqAm  &. 

38H.  6.  23.    QiE.4.35.     7E.  4. 6.    7H.  7.  Q.    loH.  6.  II. 

Upon 

for  a  valuable  consideration,  has  been  a  subject  of  frequent  discussion;  see^' 
1  P.  Will.  459,  mr.  Cox*s  note.  One  of  tlie  last  cases  on  this  point  is  Macaulay 
T.  Philips,  4  Ves.  jun.  19,  in  which  the  Master  of  the  Rolls  thus  expressed 
himself:  <^  Many  cases  upon  this  point  have  been  before  me,  which  have  put 
"  me  under  the  necessity  of  considering  very  much  the  right  of  the  wife ;  and 
"  I  am  clearly  of  opinion,  the  doubt  respecting  the  assignment  of  the  husband. 
"  for  valuable  consideration,  of  the  wife's  equitable  interest,  was  not  well 
"  founded,  with  the  single  exception,  perhaps,  of  a  trust  of  a  term  for  years 
"  of  land,  upon  which,  perhaps,  tliere  may  be  some  doubt ;  but  subject  to  that, 
^*  I  am  clearly  of  opinion,  an  assignment  for  valuable  consideration  will  not 
*^  bar  the  equity  of  the  wife ;  and  it  would  be  strange  if  it  did,  since,  in  the 
courts  of  law,  with  regard  to  an  action  brought  against  executors  by  the 
husband  for  a  legacy  due  to  his  wife,  it  is  determined,  that  an  action  does 
not  lie,  and  the  reason  given  is,  that  it  would  totally  defeat  the  wife's  equity. 
It  would  be  whimsical  then  tliat  the  assignment  by  the  husband,  for  valu- 
'*  able  consideration,  should  put  that  assignee  in  equity  in  a  better  situation 
**  than  the  husband  himself  is  at  law.  The  guard  of  this  court  upon  the  wiWrn 
interest,  would  be  very  singular,  if  the  husband,  not  being  entitled  at  law, 
might  assign  it  for  a  v&luable  consideration  to  another  person,  who  would  be 
entitled  hi  equity.  I  am  clearly  of  opinion,  it  was  only  a  doubt,  and  it  never 
was  decided  that  the  husband  could,  by  such  assignment,  or  any  other  mean(B, 
deprive  her  of  her  equity."  See  also  note  5  Ves.  517.  Mr.  Roper,  to  whose 
useful  "  Treatise  on  the  Revocation  and  Republication  of  WiUs  and  Testaments  ^ 
*•  together  xvith  Tracts  upon  the  Law  concerning  Baron  arid  Feme"  the  editor  is 
indebted  for  a  considerable  part  of  the  present  note,  observes,  that  the  reason 
why  the  trust  of  a  term  is  probably  made  an  exception  to  the  rule,  depends 
upon  the  disposition  of  such  a  term  being  good  at  law,  and  in  order  to  preserve 
an  unity  of  decision,  in  both  tribunals ;  and  that  for  the  same  reason  it  seems 
that  an  assignment  by  the  husband  of  his  wife's  mortgage  term  will  bind  her. 

Assignees  in  law  are  bound  by  this  equity  of  the  wife  to  have  a  settlement 
made  for  her  benefit.  The  principal  cases,  in  which  the  doctrine  has  come 
into  consideration,  have  arisen  in  consequence  of  the  husband's  bankruptcy, 
and  are  systematically  arranged  and  ably  discussed  by  mr.  Montagu  in  his 
Digest  of  the  Bankrupt  Laws,  1  vol.  199.  The  result  of  them,  in  his  words, 
is,  that  "  the  wife's  property,  which  vests  in  the  husband  by  operation  of  law, 
'*  and  of  which  the  assignees  under  a  commission  of  bankruptcy  against  the 
**  husband  can  obtain  possession  only  by  the  intervention  of  a  court  of  equity, 
^*  or  of  an  ecclesiastical  court,  is  not  distributable  under  the  commission,  till 
"  there  is  a  sufficient  settlement  upon  the  wife  out  of  this  or  some  other  fund: — 
"  but  whether  property  which  the  assignee  can  recover  at  law,  is  subject  to  a 
**  provision  for  the  wife,  seems  not  to  be  finally  settled.  The  extent  of  the 
**  provision  is  either  left  to  the  liberality  of  the  creditors,  or  determined  upon 
**  a  reference  to  the  Master  or  fixed  by  the  Chancellor." 

V.  From  what  has  been  stated  it  appears  to  have  been  settled,  that,  xvhtre  a 
settletneni  of  personal  estate^  except  ehaiteh  realy  is  executed  before  marriagej  and 
contains  an  express  stipulation  that  the  voamoMf  on  the  event  ^her  iwroivinz  her 

husoand, 


i* 

ii 
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[*)  I7p')"  ■>>  execution  against  tfa«  bueband  for  bis  dobi,  iW 
ehcriffr  miiy  »Rtl  llie  ti'ruiA  during;  her  life ;  bat  the  hushand  en 
raake  no  (liiiptMitioii  tlii--reof  hv  his  last  will.  Alio,  if  fa*  tab 
no  dispotitiui)  or  furTdttLre  of  it  in  his  lite,  yet  it  u  a  gift  in  In 
unto  him  il'  he  i]oe  tnirvivp  hin  wife;  hut  it  lie  outke  a  " 
tion,  Olid  (lio  bcforo  hit  wife,  she  tholl  have  it  a^iatne. 
s«up  law  is  of  eatiiles  bj  sUlute  aiprrhajit,  statute  ataplet  ilegi, 
twdiJiiii*,  anA  otli«r  cluittela  rcttis  in  poaci'acion. 

ikit  il  tlie  Iiuihanil  chtwge  the  chati«ll  rcall  of  bis  wife,  it  ihd 
not  hihilc  tlic  ivife  if  tilieu  lurvivc  liim. 

If  u  feiDc  sole  lie  poKSts^ed  of  h  diattell  rcall,  and  be  tbenof 
diipujistuDcd,  aud  tbt^o  l;ik<;th  huvhaiid,  and  the  wife  dicth,  aoi 
Iho  htubatiil  surviveth,  Ihii  riglit  is  not  given  to  the  husband  hr 
the  interniarriag«,  but  the  executors  or  odministrvton  of  the  wife 
(hoJI  bavn  it ;  m  it  t*  if  the  wile  hath  bill  a  possibilitic. 

In  thL-  KaiiM.'  maoncr  it  it  if  the  wife  be  possessed  uf  chattcii 
Tval*  fn  auter  iir«it,  as  executrix  or  sdrauiiatratrix,  or  as  gardeM 
in  socage,  &c.  and  the  intcrmorrieth,  the  law  maketh  im>  ^ft  it 
them  to  tlie  husband,  ulthougii  he  surviveth  her.  In  (he  suv 
niflmiorifu  woman  grunt  a  tcrnic  to  her  owne  uee,  takcth  hu&btad. 
and  dieth,  the  buthand  surviving  >hall  not  have  this  triwt,  bat 
the  executors  or  ailtniniBtratorfl  of  the  wifi;  [i] ,-  for  it  cowOA 
in  privitic:  and  so  hath  it  boeno  rciolved  by  the  justice*-  Chit 
St.  in  Cimcrll.  in  WdlprhnnH''*  Cin.     Vlra\n\ey»  iwr,  ubi  sup.  . 


hwhntui,  thall  hax<f  thf  abtiilttle  propn-lif,  or  shall  have  ike  income  ofix  dviitt 
her  lyi,  no  drtd  rjicculeJ  by  ifie  uximan,  either  alotie  (irjoudly  tcith  her  hti^ai. 
Airing  their  joint  lives,  can  Iront/ir,  charge,  or  iu  anu  manner  affect  her  at- 
Ungenl  right  to  the  property  or  income,  fy  lunm'oritip. — It  th«B  becaa*  ■ 
([Mttion,  whether  in  a  suit,  to  which  the  husband  and  wife  were  pattka,  ■ 
court  of  eijuiiy.  witli  the  consent  of  the  wife,  upon  examination,  would  direct 
o  tvanslir,  i;i'  inlici'wise  niiuclum  any  di>pi>bition  of  sutli  her  contingent  pr> 
perty.  In  several  cases,  particularly  Traser  v,  Baillie,  i  Bro.  Cb.  C'a.  jiS. 
Sperling  v.  Kochfort,  8  Ves.  164.  Chesslyn  v.  Smith,  ib.  183.  Riclianh 
¥.  Chambers,  10  Ves.  5)?o,  and  Lee  v.  Muggeridge,  t  Ve*.  &  Boainci  ill 
it  teems  now  to  be  settled  iliat  the  couri  will  not,  in  such  a  ca^e,  direct  such 
8  transfer,  or  sanction  such  a  disposition.  It  ihould,  however,  be  home  in 
mind,  that  a  wife's  vested  or  contingent  interest  in  a  real  estate,  or  chstteli 
real,  is  during  the  joint  lives  of  hurself  and  her  husband,  always  subject  10  liit 
operation  of  their  fine. 

VI.  It  remains  to  state  some  of  the  general  rales  of  equity  respection  du- 
positions  h>i  a  married  iromoti  of  Iter  separate  estate,  tijpeaking  gciiersliv. 
It  may  be  mid  down,  ist.  That,  except  in  particular  cases,  a  court  of  equitv  will 
decree  a  conveyance  or  assignnient  of  a  woman's  separate  estate,  either  to  bet 
husband  or  a  stranger,  on  a  hill  filed  or  such  purpose  by  the  husband  awJ 
wife;  Allen  v.  Papworth,  1  Vez,  seh.  1(13;  Clarke  v.  PistoT,  cited  3  Bro.  Cti- 
Ca.  3+(i ;  Ellis  v.  Atkinson,  -j  Bro.  Ch.  Ca.  5G5.  adiy,  That  a  married  wonijn 
may  dispose  by  anticipation  of  her  separate  estate,  though  it  be  for  ber  lit 
only,  unless  the  anticipation  be  prohibited  in  the  deed  creating  the  tr^s'. 
Ovighy  V.  Cox,  1  Vez.  sen.  r^^y ;  Hulme  v.  Tenant,  1  Bro.  Ch.  Ca.  16 ;  ISbus 
V.  Smith,  .T  Bro.  Ch.  Ca.  340;  Burnaby  v.  Griffin,  3  Ves.  «6ii ;  Wagstjilf  »• 
Smith,  9  Ves,  ;v;0:  Furkcs  v.  White,  11  Ves.  ■201J;  and  Witu  v.  Dnwkins.  i: 
Ves.  501.  And  jdly,  That  where  it  appears  by  the  instrument  creating  ihe 
trust  to  have  bi'tni  the  intention  of  the  parties,  that  the  woman  should  not  haw 
the  power  of  disposing  of  her  separate  income  by  anticipation,  the  court  «il! 
not  allow  it.  Sockett  v.  Wray,  4.  Bro.  Ch.  Ca.  +85;  Whistler  v.  Newrnja, 
4  Ves.  1  ag ;  Mores  v.  Huish,  5  Ves.  63a ;  H»jvey  t.  Blakqnuto,  cited  In  Wsj- 
itaff  V.  Smith,  g  VcB.  524. — [Note  304.] 
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tels  reals  consisting  meerely  in  action  the  husband  shall  not  have 
by  the  intermarriage,  unlesse  he  recovereth  them  in  the  life  of 
the  wife,  albeit  he  Buryive  the  wife  ;  as  a  writ  of  rieht  of  ward,  a 
vniore  marita^ii,  a  forfeiture  of  marriage  and  the  like,  whereunto 
the  wife  was  mtitled  before  the  marriage. 

But  chattels  reals  being  of  a  mixt  nature,  viz.  partly  in  posses*  13  £.  3. 
aion,  and  partly  in  action,  which  happen  during  the  coverture,  Q*^^*  ^^P-  57- 
the  husband  shall  have  by  the  intermarriage,  if  hee  survive  his   *8e  ^*^^'k 
wife,  albeit  he  reduceth  tliem  not  into  possession  in  her  life-time;  L  E.  3!  13! 
but  if  the  wife  surviveth  him  she  shall  have  them.     As  if  the   10  H.  6.  11. 
husband  be  seised  of  a  rent  service,  charge,  or  seek,  in  the  right  FN.B,  121. 
of  his  wife,  the  rent  become  due  during  the  coverture,  the  wife  *^  ^'  ^'  ^^' 
dieth,  the  husband  shall  have  the  arerages ;  but  if  the  wife  sur-   ^^  ^  ^*  ^^' 
vive  the  husband  she  shall  have  them,  and  not  the  executors  of  Account  49. 
the  husband.     So  it  is  of  an  advowson,  if  the  church  become  19  R.  a. 
voyd  during  the  coverture  [A],  he  may  have  a  quare  impedit  in  hit  Briefe  639. 
owne  name,  as  some  hold :  but.  the  wife  shall  have  it  if  she  survive  ^     ^' 
him ;  and  the  husband  if  he  survive  her :  et  sic  de  similibus.  [^/so  £^^13. 

a8  H.  6. 9.      7  H.  7.  2. 

[i35  iTI      0^  ®^^  *^  ^^^  arerages  had  become  due,  or  the  church  a6  E.  3. 64. 
i^    J  had  fallen  voyd  before  the  marriage,  there  they  were  ^S'^'  **' 
meerely  in  action  before  the  marriage ;  and  therefore  ^^'^U  6  'as. 
the  husband  should  not  have  them  by  the  conmion  law,  altliough 
he  survived  her.      And  so  it  is  of  releefes,  mutatis  mutandis. 
[I]  But  now  by  the  statute  of  312  H.  8.  cap.  37,  if  the  husband  [C  lib.  4,  foj. 
survive  the  wSe,  he  shall  have  the  areraires  as  well  incurred  6i»«»^H5«l'» 

,     r»  .1  •  A,  CMC-     Hik 

before  the  marriage,  as  after.  j_£l  n^^^ 

But  the  marriage  is  an  absolute  gifl  of  all  chattels  personals  in  Com.  Banco/ 

in  possession  in  her  owne  right,  whe&ier  the  husband  survive  the  Sharp's  caie. 

wife  or  no ;  but  if  they  be  in  action,  as  debts  by  obligation,  con-  «i  K.  4.  4. 

tract,  or  otherwise,  the  husband  shall  not  have  them  unlesse  he  |[  u  I  ?* 

and  his  wife  recover  them.     And  of  personall  goods,  en  aute^  ^6  H.  a!  7! 

droity  as  executrix  or  administratrix,  &c.  the  marriage  is  no  gift  43  £.  3.  10. 

of  them  to  the  husband,  aHKough  he  survive  his  wife  (1).  3  H.6.  33.  37. 

4  H.  6.  5* 
14  E.  3.  Det.73.    5  E.  a.  ibid.  i6q.    30  E.  3.     48  E.  3.  la.     la  R.  a.  Bre.638,630. 
16  E.  4.  8.     16  H.  6.  Brc.  939. 

[m]  If  an  estray  happen  within  the  mannor  of  the  wife,  if  the  [m]43E.3.8.V. 
husband  die  before  seisure,  the  wife  shall  have  it,  for  tliat  the   >oH-  <5-  »•• 
propertie  was  not  in  the  wife  before  seisure.  39  E.  3- 17- 

But  as  to  personall  goods,  there  is  a  diversitie  worthy  of  ob- 
servation betwecnc  a  propertie  in  personall  goods  (as  is  aforesaid) 
and  a  bare  possession ;  for  if  personall  goods  be  bailed  to  a  feme, 
or  if  she  finde  goods,  or  if  goods  come  to  her  hands  as  executrix 
to  a  bailiffe,  and  taketh  a  husband,  this  bare  possession  is  not 
given  to  the  husband,  but  the  action' of  detinue  must  be  brought 
against  the  husband  and  wife. 

But  now  let  us  heare  Littleton. 

"  f^liich  should  be  inconvenient.'*     This  argument  ab  incon^  Vide  Scot.  87, 
venientiy  our  author  hath  used  in  many  places  (A).  ^^' 

Sect. 

(A)  A$  to  the  limited  force  (f  the  argument,  see  ante  iwte  1  to  66.  a. 

( 1 )  But  they  shall  go  to  the  administrator  de  bonis  notif  for  should  Aey  go 
to  the  husbai^d,  the  creditor9,  legatees,  &c.  of  the  deceased  would  be  tilereby 
wrougei    JSfo/e  to  i  xth  edUiogu^^ote  305. J 


351- b.  352.  a.]     Of  Remitlen     L.3.  C.  12.  Sect. 666^7. 


(Ant  860.  b.)  Sect.  666. 

A  LSOf  if  a  woman  seised  of  certaine  land  in  fee  taketh  husband,  th 
alienetn  the  same  land  to  another  in  fee,*  the  alienee  letteth  the  same 
land  to  the  husband  and  wife  for  terme  of  their  tts>o  lives,  saving  th 
reversion  to  the  lessor  and  to  nis  heires ;  in  this  case  the  wife  is  in  her 
remitter,  and  she  is  seised  in  deed  in  her  demesne  as  of' fee,  as  shee  Cft 
before,  because  the  taking  backe  of  the  estate  shall  be  adjudged  in  law  the 
fact  of  the  husband ,  and  not  the  fact  of  the  wife;  so  no  folly  can  be 
adjudged  in  the  uije,  zohich  is  covert  in  such  case.  And  in  this  case  tie 
lessor  hath  nothing  in  the  reversion  (Et  en  cest  case  le  lessor  n'adt.  riea 
en  le  reversion),  J'or  that  the  wife  is  seised  in  fee,  J  ^c. 

«i  E.3.a6.  t<  fJ^HE  wife  is  in  her  remitter"    By  this  it  appearedi,  lliat 
39  E.  3-  43-  albeit  there  be  no  moities  betweene  husband  and  wife,  yet 

Hemit?!  i  *^*^  '**  ^  remitter  presently,  and  standeth  not  upon  the  Burrifor 

ig  £.  3.  '  of  tlie  wife,  as  some  have  thought :  for  if  the  estate  gained  by  in- 

Remit.  14-  termarriage  be  a  sufficient  estate  to  worke  a  remitter ;  a  fortiori^ 

35  Ass.  la.  HQ  estate  made  to  the  husband  and  wife  shall  worke  a  remitter 

*^Q  E  q  oQ^'^o  '"  ^^®  ^}^^'     ^"^  so  it  is  if  tenant  in  taile  infeoffe  his  issue  bcinf 

41  £.3. 17.  within  age,  and  his  wife  in  fee,  and  dieth;  this  is  a  remittertt 

46  £.  3.  Qo.  b.  the  issue  presently,  by  the  death  of  tenant  in  taile ;  though  some 

a6  E.  3.  69.         have  thought  the  contrarie. 
Vi.  Sect.  676.  ® 

11  R.  3.  Remit,  is.     44  E.  3.  17. 

The  Marqaes  of  ^  Here  also  it  appeareth,  that  no  follie  in  this  case  r552l| 
"Winch,  caae,  c^n  be  adjudged  in  a  feme  covert,  for  the  taking  backe  I  •  J 
(Hob*^7i )         ^^  ^^  estate  shall  be  adjudged  in  law  the  act  of  the 

husband. 

Note  in  the  case  of  the  feme  covert,  she  may  be  remitted  ii 
the  life  of  the  discontinuor,  because  she  hath  a  present  right: 
but  in  the  case  of  tenant  in  taile,  the  issue  cannot  be  remitted  is 
the  life  of  the  discontinuor,  because  the  issue  hath  no  right  untill 
his  decease. 


Sect.  667. 

T)  UT  in  this  case  if  the  lessor  will  sue  an  action  of  wast  against  the 
husband  and  his  wife,  for  that  the  husband  hath  committed  wast,  tke^ 
husband  cannot  bane  the  lessor  by  shewing  this,  that  the  taking  backe  of 
the  estate  to  him  and  to  his  wife  was  a  remitter  to  his  wife,  because  tke 
hmhand  is  stopped  to  say  that  xchich  is  agaimt  his  owne  feoffement  (per 
ceo  que  le  baron  est  estoppe  a  dire  ceo  §que  est  encounter  son  feofT- 
ment),  and  taking  backe  of  the  estate  for  terme  of  lije  to  him  and  -to  his 
wife.     And  yet  the  lessor  hath  wo  reversion  (Et  uncore  le  lessor  n*ad  f^ 

reversion), 

*  and  added  in  L.  and  M.  and  Roh.  t  Sfc.  not  in  L.  and  M.  or  Boh. 

t  ascun  added  in  L*  and  M.  and        $  que  est  not  in  X.  andM*  or  Rok, 
^oh.  ^  ua—nuy,  li..and  JSf.  and  Rok. 
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reversion),  for  that  the  fee  simple  is  in  the  wife.  And  so  a  man  may  see 
one  thins  in  this  case,  that  a  man  shall  bee  stopped  bi/ matter  in  fact, 
though  there  bee  no  writiftg  by  deed  indented,  or  otherwise, 

^*    T^ECA  USE  the  husband  is  stopped  to  say  (pur  oeo  que 
le  baron  est  estoppe  a  dire),  £fc.'* 

"  Estoppey"  commeth  of  the  French  word  estoupe^  from  whence  Li.  %  f-  4<  b. 

tlie  Enghsh  word  stopped :  and  it  is  called  an  estoppel  or  conclu-  Goddard's  case, 

sibn,  because  a  man's  owne  act  or  acceptance  stoppeth  or  closeth  gnq  R^/eT 

up  his  mouth  to  alleage  or  plead  the  truth :  and  Littletons  case  (i>oit.  363.  bj , 
here  proveth  this  description. 

Touching  estoppels,  which  is  an  excellent  and  curious  kinde 

of  learning,  it  is  to  be  observed,  that  there  be  three  kinde  of  (Cro.  Car.  388. 

estoppels,  viz.  by  matter  of  record,  by  matter  in  writing,  and  by  1  RoU.  Abr. 

matter  in  paiis,  ^®5) 

[a]  By  matter  of  record,  viz.  by  letters  patents,  fine,  recoverie,  fa]  43  Am.  39. ' 

pleading,  taking  of  continuance,  confession,  imparlance,  warrant  ®  ^'  4*  7»  8. 

of  attumey,  admittance.  J^  ^  ***  ^ 

Estop.  239.    4  E.  3.  ib.  133.     (1  Roll.  Abr.  86a.) 

[h]  By  matter  in  writing,  as  by  deed  indented,  by  making  of  M4H.  4. 1. 
an  acquittance  by  deed  indented  or  deed  poll,  [c]  by  defeasance  ^  ^•7*  ^• 
bv  deed  indented  or  deed  poll.  !?  if"  '!'^/^ 


by  deed  indented  or  deed  poll.  £     ^g 

[r]  8  R.  a.  Estop.  383 
3  H.  6.16.      1611.7.5.      34H.  6.  19.     14 


41  E.  3.  Estop.  12.      13  R.  2.  ib.  a  13.  [c]  8R.  3.  Estop.  383.     35  H.  6.  18. 

H.  4.  39. 


By  matter  in  paiis,  as  by  liverie,  by  entry,  by  acceptance  of 
rent,  by  partition,  and  by  acceptance  of  an  estate,  as  here  in  the 
case  that  Littleton  putteth;  whereof  Littleton  maketh  a  spcciall  (i  Leo.  83. 158. 
observation,  that  a  man  shall  be  estopped  by  matted  in  the  coun-  4  I^p-  63- 
trey,  without  any  writing  (1).  ®  ^^'  ^3»  64») 

To  make  the  reader  more  capable  of  the  learning  of  estoppels, 
^ese  few  rules,  amongst  others,  are  to  be  knowne. 

[rf]  First,  that  every  estoppel  ought  to  be  reciprocall,  that  is,   [<i]33  H.  6.  19. 
to  binde  both  parties;  and  this  is  the  reason,  that  regularly  a  50.    30 1^6.  3. 
stranger  shall  neither  take   advantage,   nor  be  bound  by  the  ^»  E.  3. 
estoppel! :  [c]  privies  in  bloud,  as  the  heire ;  privies  in  estate,   ^.^  ^\^^^jq' 
as  the  feoffee,   lessee,  &c. ;   privies   in  law,    as  the   lords  by  30  Ass!  51! 
escheat ;  tenant  by  the  curtesie,  tenant  in  dower,  the   14  Ass.  9. 

[35271  ^  incumbent  of  a  benefice,  and  others  that  come   18  E.  4.1. 
V    J  under  by  act  in  law,  or  in  thejoo*^,  shall  be  bound  and  (sj^^o^-  •4>) 
take  advantage  of  estoppels ;  and  that  a  rebutter  is  a  \^  ^  ***  ^3- 
kinde  of  estoppell.  8H.  6.  17. 

SI  E.  3'  35-      3B  £•  3-  31.     30  £»  3.  Estop.  187. 

Secondly, 


(1)  The  reasons  why  estoppels  are  allowed,  seem  to  be  these:  No  maa 
ought  to  allege  any  thing  but  the  truth  for  his  defence,  and  what  he  hat 
alleged  once,  is  to  be  presiuned  true,  and  therefore  he  ought  not  to  contradict 
U  ;  for  as  'tis  said  in  the  4  Inst.  272,  alUgans  contraria  non  est  audicndus.  Se- 
condly, as  the  law  cannot  be  known  till  the  facts  are  ascertained,  so  neither  can 
the  truth  of  them  be  found  out  but  by  evidence ;  and  therefore  'tis  reasonable 
that  some  evidence  should  be  allowed  to  be  of  so  high  and  conclusive  a  nature, 
AS  to  admit  of  no  cootradiciory  proof.    Note  to  the  lUh  ec/i^icir.^— [Note  306.] 


152.  b.]  OfRmiitter.      t.S.  C.12.  ScctfiG;. 

[_/■]  Srcondly,  ihai  t^ery  entopprH,  because  it  candudrtli  i 
man  to  alieadge  the  truth,  muit  he  ttcrt'oine  to  btctj  iDtenl,iA 


[  ^m.^  *"'*  '"  ^'^  t*^^"  ^y  argument  or  inference  (B), 

t  ffl  46  E-  3-  33.       [g]  ThirdlT,  every  Mtoppell  ought  to  be      ^ 
aoAM.  38.  gf  tji^t  whicn  mikt^th  the  MtupMll,  md  nol  be  apekcn  »p9- 

PI. Cw- 3!»B.      g<>n»lly ;   us  if  it  bu  laid,    iV  (/icitar.   fiiKi    hnpcnonaiitMi  vt 
eoiictudit,    nee   ligal :    impenonalU  tliatur,    ytaa    tine  pmaU. 
{h]  M  H.  6.  33.  [^  Neither  ioth  a  recital!  conclude,   bccatue  it  b  no  ^ns 
M  E  a  M        amrmation. 
aA...i     '45A.«.s.     3El.Dj.196.     MFJH..180.     BH,«.ft>. 


I 


Ml  A  E.  4.  T  li]  Fourthly,  k  matt«r  ultragrd  that  it  neither 

8E|4.  19  tnatvriaU,  tbali  not  estoppe. 


10  E.  . 

aa  £■  4. 38-    S^  A*»  9-     34  '*-  ^^  ^' 

(kl  33  H.6.  la.      [jt]  FifUiir.  regularly  a  inan  diall  not  be  condudsd  b;  tcofr 

SK  *  **■         onoe  or  tlie  like,  before  the  ^tle  occTuod. 
It  4.7- 
i»  «.  I.  G»hL  15a.     F.  N.  B.  Ml-  E. 

[IJiflH.7. 4.  ri]  Sixthly,  eitoppelt  ngsinxt  cstoppell    doth    put  the  mOi 

•"He's-        at  large. 

41E.3.4-     itB,  4-3o> 

(mloB.3. 14.        \m]  Seventhly,  mutters  al leaded  by  way  of  luppoeaUin  nM 

• '*■  •■  ihall  not  conclude  after  non-iuit :  DihcrwMe  it  is  afWr  judgnDH< 

40  fTi?°        S'*^"  '  "'^  *^"  non-suit,  albeit  the  sujipusal)  in  the  count  ^ 

13  e!  4.  13!         not  conclude,  yet  the  barre,  title,  repUcation,  or  other  pUao; 

iBE^S.  31.3^.    of  either  partie,  which  it  precinely  all«i4;iiil,  thaJl  (Macludttfis 

44C.3.4A.        Don-Buit:  and  hereby  aro  die  booket  rccoocikd. 

17  Ah.  a?- 

45E.3-a-      3lH.7,94.      fiE.4,7,     7  E.  ^   19,     3E,,,li.      4  E.  3.  54.      7  E.  «. 

Eighthly,  where  llic  vcritie  is  oppnront  in  the  sanK'  reco* 

therL<  the  adrerEe  jmrly  ahull  not  hi^  estopped  to  take  aJwS^ 

of  the  truth;  for  he  laiinot  be  i^sioppud  to  alleage  the  trii 

fn]  n:  An.  17-    when  the  truth  appeareth  of  record,    |  jj]  II'  a  fine  he  levieJ  "^li- 

a»_ll,6.  10.        out  any  origlnall,  it  is  voydoblc,  but  not  void  ;  but  if  an  ori;iia 

5  KL Dj.  niia.      Ijj  broiighr,  and  a  rc(/axi7  eiitrcd,  and  after  that  a  coDCi'iJ  • 

made,  or   a.  fine  iL-vietl,  lliis  ie   void,  in  respect   the  vprilie  JJ- 

(nl  7  rx  Dj.      peareth  of  record,    [o]  An  impropriation  iE  made  alV^r  thf  oiii 

>4)*  uf  BD  incmuhent,  to  u  bishop  and  hi^  tuccesaori  ;  ibc  bithop  bi 

indenture  demiieth  the  parsonage  for  fortie  ycares,  to  begin  »Sa 

the  death  of  the  incumbent ;  the  deanc  and  cbapiter  confiritli 

it,  ihe  incumbent  dieth;  thi.s  demise  shall  not  conclude,  fm  <^ 

it  appcareth  that  he  had  nothing  in  the  impropriation  ti:l  ^ 

the  death  of  tlic  incumbent. 

If]  Braci.  r.4ao,       f  n]  Ninthly,  where  the  record  of  the  eitoppell  doth  run  te  * 

26  Ais.  64.         disabilitie  or  legilimatioo  of  the  person,  there  all  itranjrpn  *)* 

I?  il\  84  "^''^  benefit  of  that  record ;  as  outluwrie,  ex  com  men  gem  enU  pr* 

7IL6,  7.  fesfcioD,  attaindtr  ai  pramuvirc,  of  felon  ie.  ftc.  baetardic,  n^ 

33  All.  J.  liertie,  nud  shall  conclude  the  partie,  though  they  be  str.irgfti 

'  I  E.  3.  lo  i]yg.  record.      Vide  m  Lilllelon   cap.    i'dtena^e.    Sect,  iv^,  !,■'' 

^'tTi^iQ  ^^-     ^"*  °^  "  'C*^""*  concerning  the  name  of  the  periOD,  q^fr 

»9  B.  3.  ijtMi.  (1B9.    3E.3."l>.^3-    3SE.3-  Efop.  Siwli.    I^  "»i.  <i«  g  H.  6.  c».  il- 

3uB.  6.  d,    iJoct.  &Sm<J.t>B.    34  H.  6.  39-     18  E.  4.  I'b.     iuE.4-  16. 

liw 
(B)  1 V.  aMt  303,  a,  atd  titt  lutt  wukr  (AJ  lAerc. 


L. 3.  C.  12.  Sect.  668-69.     Of  Remitter.    [352.  b.  353.  a. 

iitie,  or  addition,  no  estranger  shall  take  advantage*  because  he 
ihall  not  be  bound  by  it.  But  notOf  reodar,  that  in  case  of  the 
muliertie  prima  Jacie,  an  efttranger  shall  take  benefit  of  it,  ice 
But  yet  because  he  may  be  a  mulier  by  the  ecclesiastical  law, 
and  a  bastard  by  tlie  common  law,  therefore  against  such  a  certi- 
ficate pleaded,  the  adverse  partie  may  allcage  the  speciall  matter, 
and  coufesse  the  certificate  of  the  bishop  according  to  the  eccle- 
siasticall  law,  and  alleage  further  the  speciall  matter  according 
to  the  common  law,  whereunto  the  adverse  partie  must  answer ; 
and  so  are  the  books  tliat  treat  of  this  matter  to  be  reconciled  (i). 
But  now  let  us  retume  to  Littleton. 


Sect.  668. 

T^  VT  if  in  the  action  of  wast  the  hmband  make  default  to  the  grand 
distresse,  and  the  anfe  pray  to  he  received,  and  is  recmed,  shee  may 
well  shew  the  whole  matter,  ana  how  shee  is  in  her  remitter,  and  shee  shall 
barre  the  lessor  of  his  action,  •  Sfc, 

**  nnHE  uife  pray  to  be  receivedy  and  is  received!'    Receipt,  (Aat.  19a.  b.) 

recevtto,  commeth  of  the  Latine  verbe  reciperCf  so  called 
because  tne  wife,  upon  the  default  of  her  husband,  is  received  aa 

a  feme  sole  alone,  without  her  husband,  to  defend  her  right;  and  20  £.  1. 

k  is  also  called  defensio  juris  ;  and  in  this  case  the  wife  may  bee  Defensio  juris, 

received   by  the  [a]  statute :   and  yet  [b]  ancient  authors  who  [a]  W.  «.  ca.  3. 

wrote  before  the  statute,  doe  speale  of  a  kind  of  receit  at  the  {&]  Bract,  f.  393. 

cOfnmon  law.     The  civilians  call  resceit,  admissionem  tertii  pro  p^""'  ^*^-  3'  *^P' 
suo  intereste,  which  more  properly  is  resembled  to  the  receit  of     ^^^P^*"^* 
him  in  the  reversion  or  remainder,  that  is  no  party  to  the  writ. 


poSl  (O-  Sect.  G69. 

JPOR  in  every  case  where  the  wife  is  received  for  default  of  her  husband, 
she  shall  plead  and  have  the  same  advantage  in  pleading,  as  shee  were 
a  woman  so/e,  %i^c.  And  albeit  that  the  alienee  made  the  lease  to  the 
husband  and  wife  by  deed  indented,  yet  this  is  a  remitter  to  the  rxnfe. 
And  alsOf  albeit  the  alienee  rendereth  the  same  land  to  the  husband  and 
his  wife  by  fine  for  terme  of  their  lives,  yet  this  is  a  remitter  to  the  wife, 
because  a  feme  covert  which  takes  an  estate  by  fine,  shall  not  be  examined 
ffy  the  justices,  fS^c, 

^^  AS  shee  were  a  tvoman  sole,  SfcJ^   In  thif  Section  foure  things 
are  to  be  understood. 
First,  when  a  feme  covert  is  receif  ed,  that  she  shall  plead  as  if 

she 

*  4'C'  ^^^  tn  L.  lUid  M.  or  Roh.  f  S^c,  not  in  L.  and  M.  or  EoL 

i  Sfv.  not  in  L.  and  M.  or  Boh. 


(1 }  See  note  1  to  page  945,  a. 


Of  Remitier.      L.3. 

«  sole.     And  ttiis  i<t  n^ularly  true,  jet  holdt 

S;]  for  if  B  fctne  covert  be  received  in  an  assii 
nnd  failc.  ^crefore  ^e  shall  not  be  sdjudged  8  < 
as  sher  ihoiild  be  if  ghee  were  sule,  &c.      So   if  n  feme  twm 
onfly  Icvic  «  fine  cxpcuiorie,  and  a  scire  fatiaa  is  brought  t^ix 
V^eh       8       !>''r  nnd  herliuxband,  if  slice  be  received  upon  tlie  default  tf  te 
"  "  '      huj-banil,  iihec  nhall  barre  the  cotiusee,  which  if  ahc  hadbeenirie, 
•liee  coiilil  not  doe,  and  in  some  other  cases. 

Secondly,  that  thcrugh  the  estate  taken  bactce  be  by  deeds- 
dented,  yet  that  idiall  not  hinder  tbo  rcmiltcr  id  case  of  ate 

Thirdly,  that  though  it  be  by  fme  mr  render,  yet  that  lU 

(i«R«p, 43}      not  hinder  the  remilttT;  bccnuie  a  feme  covert  ia  not  to  been 

mined  upon  any  fine,   but  when  dice  an<)    her  huj<band  pw 

Hume  eatatt^  or  interest,  or  release  her  right  by  a  fine  of  the  W 

or  teneinenU. 

Trin.  ijElU.  Fourthly,  if  the  hinband  Wvie  a  fine  of  his  wife's  Iftadi,  ad 

Inter  Owen  U      the  conuaee  grant  and  render  the  land  10  the  husband  sad  wk. 

Um^ui.  Mm.      althoagb  the  wife  be  not  jiartie  lo  the  originall,  nor  bu  the  as*' 

•raiiDu'ni ""^     Sam,  and  therefore  she  ought  not  by  the  law  to  take  anypcM 

U-3,f.il.5,  iho    estate  but  by  way  of  reniAinJer  only;  y«t  h«;re  it  is  provoJh 

«vi}ivMror       Litlietoit,  that  the  erant  nnd  reiidcri/e^/Bfro  totbeMifen^ 

*'»«"•'•"'•       senii  is  iiol  void  1  for  tlicn  it  coutd  not  worke  s  remitter,  h: 

™^7E3e4-  voidable  by  writ  of  error  J  and  that  avoidnble  csuie  dotb  vKu 

VowlKf  119.      areminer[i). 

i3H'-|>.5.  ».)  "  Shall nnl  tje  f.Ktminrd  hi/  lheju*iu:tt,8,\'"     1i\\e  extaataan 

of  a  feiue  covert  ought  to  be  secret;  and  l]ie  ulFect  is  to  exuwr 
her,  wbether  elice  be  content  to  levie  a  fine  of  aucli  lancU  (sioEf 
them  particularljp  aad  diminctly,  and  tltc  atale  that  poiMti  In 
the  fioc]  of  her  owne  voluntary  free  will,  aud   not  by  clt:ta^ 

Sccl.  G70. 

j^S D  here  note,  that  when  aiii/  thm^  Rhatl  p-me  j'l-orn  the  icift 
-^  fchick  is  covert  ti/'a  /iiishciiui  l>i/  d-  fiirce  of  ajiiie  :  ns  if  ifie  V-^j]] 
kitsLuiid  add  vt'^'a  maU  coiiiuinice  of  'right  hi  another,  6ic.  ur  |_  1,.'  j 
mah'  a  grunt  and  render  to  another,  or  release  by  Jine  unto 
«wo/Aer,  et  sic  dc  siinilibus,  j^here  the  light  0/ the  aij'e  s/m/l  paste  frva 
the  vije  I'lf  fitrr.e  uf'lhe  sn  me  fine;  in  all  such  casei  the  aij'e  shall  i' 
cxanih'i'il  li^/ore  (hut  the  fine  be  taken,  because  that  siichjiues  shall  con^lidi 
suchj'f/dvs  ■■in-iils  fur  ever,  •  At-  Bat  where  nothing  is  moved  ht  the^' 
but  one/,/  (hilt  the'  husband  nnd  wife  doe  take  an  estate  by  force  oftkesaH 
fine,  ihis  sliiill  iml  i:nn<lade  the  wife;  for  that  in  sitsh  case  she  s/iatl  nolit 
at  all  examined,  +6iC. 

*■  n'HES 

•  ^c.  not  m  L.  and  M.  or  Iloh.  +  Sfc.  not  in  L.  and  M.  or  Roh. 

ii)  v.  Friini  till;  passiifjL',  and  others  mentioned  both  by  Littleton  ait^ 
e,  it  Appears  lo  l)f  a  g,/iit;rai  rule,  thnt  the  remitier  shall  take  effrrt,  thm^" 
the  edate  uhich  made  the  remitter  w  voidable;  as  if  it  be  taken  from  an  infjDt,  ^ 
fiKfte  corert,  or  upon  condition.  See  Cijai, UJg.  tit.  BcmiHcr,  B,  i. — [Noiejo;! 


L.5.C.12.S.671,©r2.    Of  Remitter.       [353.b.354.a. 

"  JJ^HEN  any  thing  shaU  passe  from  the  tnife  cwerty  S^c.  hy 

force  of  a  fine^  ^c."    And  of  this  opinion  is  \d\  Littleton  [d]  15  £.4.08. 

in  oar  bookes.  34  £.  3. 31. 

[*]  Therefore  if  the  husband  and  wife  be  tenants  in  speciall  ^u^g*^" 

tajrle,  and  they  levie  a  fine  at  the  common  law,  and  after  the  ^o  e.  ot^! 

husband  and  wife  take  backe  an  estate  to  them  and  their  heires ;  Cmin  Vita  10.* 

in  this  case  the  estate  tayle  is  not  barred ;  and  yet  against  a  fine  [*]  29  £.  3. 43. 

levied  by  her  selfe  she  cannot  be  remitted,  because  thereupon  4^  £.  3-  5< 
she  was  examined :  but  in  that  case  if  the  land  descend  to  her 
issue,  he  shall  be  remitted  ( 1 ). 


Sect  671. 

ydtjSO  if  tenant  in  iaile  discontinue  the  taile,  and  Hath  %  issue  a 
daughter,  and  dieth,  atid  the  daughter  being  of  fill  age  taketh  hus-^ 

bandy  ana  the  discontinuee  make  a  release  of  this  to  tlie  husband  and  tsnfs 
for  terme  of  their  lives,  this  is  a  remitter  to  the  ztife,  and  the  wife  is  in  by 
force  of  the  tai/e,  causa  qua  supra,  S^c. 


"  ji  ^^  *^^  rffltt^A<^  being  of  full  age  taketh  husband,  8fc.** 
Here  it  appeareth,  that  her  mil  age  when  she  tooke  baron 
is  not  materiall,  but  her  coverture  at  the  taking  backe  of  the 
estate.  And  so  note  a  diversitie  betweene  a  remitter  and  a  dis- 
cent :  for  if  a  woman  be  disseised,  and  being  of  ful  age  taketh  (A^^  ^^•) 
husband,  and  then  the  disseisor  dleth  seised,  this  discent  shall 
binde  the  wife,  albeit  she  was  oovert  when  the  discent  was  cast, 
because  she  was  of  full  age  when  she  tooke  husband,  as  appearetb 
before  in  the  Chapter  of  Discents.  But  albeit  the  wife  that 
hath  an  ancient  right,  and  being  of  full  age,  taketh  a  husband, 
and  the  discontinuee  letteth  the  land  to  the  husband  and  wife  for 
their  lives,  this  is  a  remitter  to  the  wife ,  for  remitters  to  ancient 
rights  are  favoured  in  law. 


r3547|  (d-  Sect  672.  (iiob.a6o.) 

jdLSOifland  be  given  to  the  husband  and  to  his  wife,  to  have  and  to 

hold  to  them  and  to  the  heirs  of  their  two  bodies  begotten,  and  after  the 

husband  alien  the  land  in  fee,  ana  take  backe  an  estate  to  him  and  to  his 

wife 
X  issue  not  in  L.  and  M •  or  Roh. 


(1)  Since  Littleton  wrote,  several  statutes*  have  been  passed,  which  have 
ffiven  rise  to  a  great  extension  of  the  doctrine  respecting  alienations  by  hus- 
bands of  their  wives  estates.  These  are  chiefiy  the  statutes  of  the  4  H.  7^ 
respecting  the  force  and  effect  of  fines,  the  27  H.  8,  for  transferring  uses  into 
possession,  and  the  32  II.  8,  for  preserving  the  estates  of  wives  against  the 
alienations  of  their  husbands.  The  reader  will  find  the  effect  of  these  statutes 
upon  the  doctrine  of  remitter,  investigated  in  a  very  copious  and  masterly  man- 
ner in  lord  chief  justice  Hobart's  account  of  his  argument  on  giving  juogment 
ia  the  case  of  Puncombe  v.  Wingfi^d.  See  faia  Rep.  page  354.— [mte  308] 

Vol.  II.  T  T 
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55i.a.35*.b.l         Of  Remilter.      L.3.  C.12 

wiftfor  Irrmt  of  ihmr  Iko  Ihet ;  in  *Ai»  cau  tkii  h  a  remUtfr  in  dlllfe 
lU  hmtiMfd  and  to  A"  rrif'f,  mgu^er  the  iuibanti.  far  it  ranmat  bt  ■ 
nmitltr  in  ihh  mv  to  the  irij't,  uulnst  it  be  a  rrmitler  to  tht  kmmm, 
hixautttht  huilninJandttiltaieaUone  $ame  oenom  in  loK,  f*o«^* 
luabatd  be  tJoppfd  lo  d'aiuv  it.  •  J-d  iktnfore  tUis  is  a  rrmfc 
his  OKiK  alienaliija  and  rrprinf,  at  it  taidae/hre  1*. 

M  E  It  E  fl  affpramih,  that  the  biutwod  seiuiut  bk  ovnvaiM- 
■'■'  tion.  if  lie  bad  taken  the  c^utc  U>  aim  aioas.  cooU  M 
have  bcL-nu  rcniiltwl.  But  when  the  ttaie  u  made  to  tbc  h» 
buiil  wid  wift,  aibtii  ihcy  be  but  uoe  [icnoa  Ln  Uw,  indM 
}.}  moitic*  bvltveeitc  ihem ;  yet  for  tbu  tb«  wife  cannot  bv  rcmitHi 
(a  thii  COM,  unlrase  \k*  bi»fa«ud  be  refuitttxl  also,  and  foe  it 
rrroitun,  u  hslh  bccoe  often  mud,  arc  faToured  in  law,  becMR 
tlxmby  Uiv  more  antJcnt  and  belter  ri^hu  are  restored  ifUt; 
thcicbrc  in  tbia  eaae,  in  judgemant  ol  Lav,  both  buflbaad  mi 
w^  ore  remitted;  which  ii  worthy  of  great  observMinn. 


i    jir,i 


Sect.  673. 


ALSO,ifland  he  giten  to  a  tnnnan  in  laile,  the  remainder  lo  aaoAit 
in  laiU,  the  remainder  to  the  third  in  taik,  the  remainder  totk 
fiwfth  inffe,  tnd  the  teaman  laketH  kushaiid,  and  the  htuband  diirantviK 
llu  laud  in  fee;  Ay  ihii  dtKontinaanee  all  the  rematntlcrt  are  diffoalituii 
For  if  the  uife  die  without  inue,  thev  in  the  remaiuder  thall  not  hatt  aj 
Ttmedie  but  to  tue  their  writ$  of  forpiedaD  «  the  retuaittdrr, 
when  cc^  it  comes  to  their  timej.^.  But  if  afier  such  dtscon-  PSSfl 
timiaiirc,  an  t'tlnle  fm  muilt  (•>  the  hinh/iiid  unci  rvlfc  for  ttrme  |_  [..  J 
oflharluo  lives,  or  fur  Unite  if  iiiwdier  man's  lift,  or  other 
estate,  ■^c.  for  that  this  it  a  remitter  In  the  tcife,  ihix  u  4-  aim  a  remitltrti 
all  them  in  the  remainder.  Fvr  after  thai  the  rrife  tchic/t  is  in  her  remitlr 
be  dead  ailhoul  isiuc,  thci/  in  the  Ttmnimler  imii)  enter,  isc.  nit/ioul  at* 
action  iuiii^,  &r.  In  the  same  nuuiiier  i>  it  if  t/iuse  z^/iich  huvc  tii 
!  njtei  sui-h  entai/es*. 


4'E,3,i7-  TITTLETOy  having  spoki-n  of 

aS  Am  It  *.  '°''*''  "'"*  '*  P^'"'*'  '"  ^"ud,  uud  to  the  wife,  who  is  pri«B" 

•  P'  *■        person,  now  he  spcaketh  of  remitters  to  them  in   reversion  w 

remniniter  CKpecLant,  upon  an  estate  taile,    who   are   priTic  i: 

estate.      Ami   this  ca;?c  provelli   that   the  wile    is  remitteit  pri- 

sently  ;  for  llie  equitie  of  the  law  requireth,    that  as  the  di'tuc- 

tinuance  of  the  estate  in  taile  is  a  discontinuance  of  the  rever^ice 

or  lemainder  ;  so,  that  the  remitter  to  the  catatc  in  taile  Uwnw 

be  a  remitter  to  them  in  the  reversion  or  remainder. 

44AH.  p.  15.  Tenant  for  life  the  remainder  to  A.  in  taite,  the  remainder  t> 

■44  K-  3. 30-         J5.  in  fee,  tenant  for  life  in  disseised,  a  collaterdl  ancestor  of  A- 

dji  ■!(:     1        releaseth  with  warrantie  and  dieth,  whereby  the  estate  taile  s 

w.Jonrt  igg)  boTrcd ;    tlic  tenant  fur  life  re-entreth,  the  disseisor  hatii  i-" 

a«E.3.Aid.a9.  tao^ 

*  And  there/ore  cot  in  L.  and  M.         ^  ^c.  added  in  L.  and  M.  and  R^ 
or  Roh.  i  also  not  in  L.  and  M.  ot  R<i>- 

t  4^.  added  in  L.  and  M.  and  £ob.       %  4t;.adae4inl«tUclM.«adBt^ 
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estate  in  fee  simple  determinable  upon  the  estate  taile,  end  the 
remainder  of  B'  is  revested  in  him ;  and  so  note  in  this  case  the 
estate  for  life  and  the  remainder  in  fee  are  revested  and  remitted, 
and  an  estate  of  inheritance  left  in  the  disseisor.  If  a  fine  be 
levied  sur  grant  et  render  to  one  for  life  or  in  taile,  die  remainder 
in  fee,  if  tenant  for  life,  or  in  taile,  execute  the  estate  for  life  or 
in  taile,  this  is  an  execution  of  the  remainder. 

A  gift  in  taile  is  made  to  B.  the  remainder  to  C  in  fee,  B.  dis-  Vid.  PI.  Com. 
continueth  and  taketh  backe  an  estate  in  taile,  the  remainder  in  489.    Nichor« 
fee  to  the  king  by  deed  inroUed ;  tenant  in  taile  dieth,  his  issue  "wau/^^h^^^ 
is  remitted,  and  consequently  the  remainder,  as  Littleton  here  case.    17  Eiiz. 
aaidi ;  and  the  diversity  is  [a]  betweene  an  act  in  law,  for  that  Dier,  344. 
may  devest  an  estate  out  of  the  king,  and  a  tortious  act,  or  entry,  ^5  E.  3.  4S. 
or  a  false  and  a  feined  recovery  against  tenant  for  life  or  in  taile,  ^i^-^*ce>t.  08. 
vt^hich  shall  never  devest  any  estate,  remainder,  or  reversion  out  rji  Sefenior 
of  the  king,     [b]  But  a  recovery  by  good  title  against  tenant  for  stiifford'«  case, 
life,  or  in  taile,  where  the  remainder  is  to  the  king  by  defeasible  lib.8,fol.  76.  b. 
title,  shall  devest  the  remainder  out  of  tlie  king,  imd  restore  and  [P^  Cholraley't 
remtf  the  right  owners  (1 ).  7"^  i  Aich?" 

leRoy,  61.    a3E.3.7. 


Sect.  674,  675- 

ALSO,  if  a  man  let  a  house  to  a  woman  for  terme  of  her  life,  saving 
the  reversion  to  the  lessor,  and  after  one  sue  afeynea  and  false  action 
nsainst  the  woman,  and  recovereth  the  house  against  her  by  default,  so  as 
the  uv man  may  have  against  him  a  quod  ei  deforceat,  accordiitg  to  the 
stjUtute  of  Hcstm.  2.  now  the  reversion  of  the  lessor  is  discontinuedl, 
so  that  he  cannot  have  any  action  of  waste.  But  in  this  case  if  the  woman 
take  husband,  and  he  which  recovereth  let  the  house  to  the  husband  and 
his  wife  for  terme  of  their  tno  lives,  the  wife  is  in  her  remitter  by  force 
of  thejirst  least. 


Sect.  675. 

j4^D  if  the  husband  and  wife  make  waste,  the  first  lessor  shall  have 
a  writ  of  wast  against  them,  for  that  inasmuch  as  the  wife  is  in  her 
remitter,  he  is  remitted  to  Ids  reversion.  But  it  seemeth  in  this  case,  if 
hee  tliat  recovereth  by  the  false  action,  will  bring  another  writ  of  waste 
against  the  hmband  and  his  wife,  the  husband  hath  no-ot/ier  remedie 
against  him^  but  to  make  default  to  the  grand  distresse,  i^c.  and  cause  the 
wife  to  be  received,  and  to  plead  this  matter  against  tlie  secoitd  lessor^ 
and  shew  how  the  action  wherby  liee  recovered  was  false  andfained  tVt 
iaw,  Sfc.  so  the  wife  may  bar  him  (issint  le  feme  poit  *  luy  barref;  8cc.). 

«  A  FEY NED 
*  luy  not  in  L.  and  M.  or  Roh. 


( 1 )  VI.  Thus  it  may  be  laid  down  as  another  general  rule,  that  a  reoulter 
to  the  pariicuiar  estate  is  a  remitter  to  him  in  thc.reveni^n  or  ranainder.  See 
Can.  &g«  tit*  fitfuittdr,  B.  5^Nole  309^1 

X  T  2 
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(6B«p.ai.         "    A  FEYSBDandfalie  a,ti>»i:'     i.  Actio  JUta  rf>i«,b« 
*  lint.  3SO-  ^      bcu'Uf  LUtUlott  bpcnkcth  iiiniM^fe  in  this  Cliapter. 

■  I  Rep.**.)  "^  "^ 

r«]  W.  a.  cap.  4-       "  ^'<^  "  dffarcMt,"  is  it  writ  tliai  in  gtreo  by    [e]  atatuu  U 
(Aql-a31.l1.)     ""y  Uimnl  fcrr  iilc   ur    111  lajle  ui>wi    it    rwrovcry  by  dc&nb 

ngvin^l  thrm  in   a  prarnpe,   and    lydii    a^ain&t    tlie 

(1^  ivruvtTur  aiid  tiiM  hi-irea,   in<  which  caHe   the   par-  p35Sl 
UnciQ  It.  tiw'ar  (eunui  wait  without  remedk-  at  the  common  i«ir,  [_  ^  J 

att^Fleiaii*',',  •'ccn'"*  '"^'  could  not  hiivc  a  writ  rf  righi.      Antl  ii  is 
tK^ta.ti  IL  ii!'  callid  a  ifuod  e'l  ilrfiirctai,  for  that  they  are  part  of  the  wonl»«f 

that  writ,  HIT.,  I'r.rcipr  A.  quod,  ^-c.  raidtif  li.   unum  mfata^iim. 

SfC.  qriod  clamal  euejiu  rt  marita^m  taum,    et  q%od  idem  A  a 


n. 


(CmTjk.  aga.    Cm.  Cu.  178. 444) 

('&1LB.1U-         "  Rfcoverflh,  Sfc.  by  defatdi."    Tliere  hath  beene  a  quertioo  it 

"■)  our  bookcs  upun  these  wnrds  (by  defaidt):  as  for  example.  1^ 

ther  a  rccoreriv  had  liy  default  in  an  action  of  waste  sgiiitf 

tenant  in  dower,  or  by  the  courtesie,  a  ijiiod  ei  defbrecot  I jeth  bf 

W,B.(*p..|.        tl^  gaij  stututf.     A[id  divert  hold  opinion,  that  m  that  caif  m 

giad  ci  defrircml  IJeth,  for  that  judgt-iucnt  is  not  ^iven  by  dt'^iuh; 
r  notwiuislniiding  thv  default,  there  goeth  i.>ul  a  writ  to  enqinR 
de  vastajixcto,  el  ijuod  voftum prttdklum  A.  {the  defendant)  fe^; 
so  as  the  defendant  may  give  evidence,  and  the  juron  may  findc 
for  the  defendant,  thut  no  n'oste  was  done :  as  in  tlie  8Mi«e  slhti 
it  bee  awarded  by  default,  yet  may  the  leoant  give  evidence,  and 
the  recofi^iturs  of  the  oacise  may  Gnde  for  iht  tenant ;  and  '&tat- 
fore  in  tliuse  cases,  the  defendant  or  ttnant  non  tzmiaH  fv 
7.  M  B.  fid.  d^allnm,  Bs  the  statute  and  Littleton  spcakcth,  and  lh«y  OK 
ijs.  K-  ^  ^-  B.  in  the  point  [1 }. 

Secondly. 

ti)  Oi.  M&S.  ai5,  p.  33  Eliz.  Elmer  v.  Thackers,  The  cue  -mu  iAit 
Elmer  and  hit  u-ife,  tetianl  in  rfurivr,  bri)Uj;hl  quod  ei  iluforcuit  verew 
W.  Thacker,  ivlin  pleaded,  that  30  lUh.  he  brought  ivastc  against  the  demandaiti 
Vifio  appeared,  nnd  upon  niliil  dicit  W.  Thacker  rean-ercd  damagii  and  hoi 
Judgment.  The  demandants  replied,  mil  wast  feit.  The  tenant  demurred  m 
law i  and  these  jiriinfs  xvere  wioccrf,  i.ii.  Whether  ijuod  ei  di-forceat  lies  ■»•• 
recover)/  iy  dejanli  ngax-nsi  tenant  in  doxver  in  waste.  3d.  Admitting  that  it  actt, 
tehether  tjuod  ci  deioreeat  ties  upon  the  recovery  hif  nihil  dicit,  at  thit  cait  tt 
Al  to  the  second  point,  the  whnle  court  resdved  dearly,  that  quod  ui  deforced 
dots  not  lie  ;  Jar  in  as  much  as  the  judgment  upon  nihil  dicit  is  after  appeantJUt, 
there  the  defnidt  is  not  the  cajixe  nf  the  jvdgment ;  and  the  statute  sai)s.  p*f 
defalrani:  and  Jhr  this  reason  jiid:^ent  U'as  f;iven  against  the  i/r-mandant.  a 
appears  ajierwards  in  page  .ijC.  But  as  to  the  1st  point  it  turn  objected,  tiSl 
quod  ei  deforceat  does  not  lie  upon  default  of  tenant  in  dottier  in  tvaste,  as  is  tW 
caw;  here;  for  if  it  should  lie  in  this  case,  he  shall  avoid  the  verdict  oftvielrena, 
tehic/i  was  not  the  intention  of  the  statute,  but  only  to  relieve  the  ienarU  tnkere  ^ 
makas  default;  titerejbre,  in  as  much  as  the  tenant,  notviiiltstanding  the  drfaalt, 
might  give  evidence  to  the  jury,  tltcn  every  person  in  policy  might  make  default, 
if  afterwards  he  might  prevaU  upon  evidence  to  have  quod  ei  deforceat :  and  ihi 
reason  nf  F.  -V.  B,  is,  thai  the  verdict  has  found  waste.  3  Men.  2.  If  in  w/att 
thejur^Jindfaisdii,  attaint  lies,  and  31  I  fen.  G.  56.  34  Hc/t.  G.  la.;  lovAert 
the  ((Hisc  is  amarJcd  Jhr  defaull,  yet  the  tenant  may  have  attaint,  if  it  he  fasid 
against  him  hy  false  oath.  17  Kd.  1.  Attaint  tJi).  3+  Hen.  t>.  7.  Pnor  n- 
ethers  in  waste,  and  has  a  writ  iif  enquiry  in  waste,  and  iht;  sheriff"  retamstU 
wute  30  marks,  and  awards  that  he  shall  recover  the  place  vioiled,  and  Irdii 
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Secondly,  they  hold  that  a  quod  ei  deforceat  lieth  where  the  ^  u  -  ^ 
tenant  can  have  no  remedie  by  attaint;  but  in  thi^  case  (say  aiH.6. 56L 
they)  an  attaint  doth  lie.  41  £. 3.  a. 

311. 6.39.    aaE.  3. 19. 

Thirdly,  they  hold,  that  in  an  action  of  waste  although  it  be  (8  Rep.  85.) 
'brought  against  a  tenant  in  dower,  or  tenant  by  the  courtesie 
that  have  a  freehold,  yet  the  dammages  are  the  principall ;  for 
they  were  recoTcrable  against  tenant  in  dower  ana  by  Uie  cour- 
tesie by  the  common  law ;  and  the  statute  of  Glocesier 
[S55TI  8*^®  0^  ^®  place  wasted  but  for  a  penaltie,  so  as  the 
t^  J  nature  of  the  action  {S9y  they)  remaincth  still  to  bee  (7  Rep.  68.  b.) 
personal],  for  that  the  dammages  arc  the  principall: 
[d]  and  in  proofe  hereof  they  cite  divers  authorities  in  law,   [^]34H.6.7. 
And  if  two  bring  an  action  of  waste,  the  release  of  one  of  them  ^®^-  3* 
is  a  good  baiTe  against  the  other,  [e]  and  so  resolved  by  die  p^  ^  ^     '^ 
whole  court ;  which  proveth  (say  they)  that  the  damn^es  are       „  ^i   . 
the  principall :  for  i£  the  land  were  the  principal!,  the  release  ^  ^0.  ^^ 
of  one  of  them  should  not  barre  the  other,  no  more  than  in  an        * 
assise,  a  writ  of  ward,  an  ejedionejimue^  &c. 

Lastly,  they  say,  that  m  actions  where  dammages  are  to  be 
recovered,  and  the  land  is  the  principall,  the  demandant  never 
countcth  to  dammages,  and  yet  shall  recover  them :  but  in  an 
action  of  waste  the  plaintiffe  counteth  to  his  dammage ;  and  if 
the  dammages  be  the  principall,  then  cleerely  no  quod  ei  deforcefU 
lieth. 

Others  doe  hold  the  contrarie :  and  as  to  the  first  they  say,  that 
.^beit  that  in  the  writ  of  waste,  judgement  is  not  only  given  upon 
the  default,  yet  the  default  is  the  principall,  and  the  cause  of 
awarding  of  the  writ  to  enquire  of  the  waste  as  an  incident 
thereunto;   and  the  law  alwayes  hath  respect  to  the  first  and 
principall  cause;  and  therefore  upon  such  a  recoverie  [♦]  a  writ  [*]  »7E.  3.  58. 
of  deceit  lieth;  and  that  writ  lieth  not  but  where  the  recoverie  is  ??tJ*5*  "^o*  k 
by  default.     So  in  an  action  of  waste  against  the  husband  and   j^^h  /  \ 
wife,  upon  the  4efault  of  the  husband,  the  wife  shal  be  received ;   i()  s.^.' 
and  yet  the  statute  there  speaketh  also,  ptr  defaUam.     So  upon  Disceit  59.      \ 
such  a  recoverie  in  waste  against  the  baron  ana  feme  by  default,   ^\?'  *^P;  3*  - 
die  wife  shall  have  acta  in  vita  by  the  statute;  and  it  speaketh  w  2  ct^^^ 
where  the  recoverie  is  per  defaUam.    And  albeit  the  defendant  9  £.  4.  16, 
may  give  in  evidence,  if  he  knoweth  it ;  yet  when  he  makes 
demult,  the  law  presumeth  he  knoweth  not  of  it,  and  it  may  be 
that  he  in  truth  k&ew  not  of  it ;  and  therefore  it  is  reason,  that 
seeing  the  statute,  that  is  a  beneficiall  statute,  hath  given  it 
him,  that  he  be  admitted  to  his  quod  ei  deforceat^  in  which  writ 

the 


dqmagesy  and  thai  he  shall  have  execution  Jor  ike  damages  immediately^  licet 
cesset  execution  for  the  thing  fjoasted  till  the  collusion  should  be  enquired  into, 
therefore  Uie  damages  are  the  principal ;  Jbr  it  is  no  vokere  found  that  execution 
should  be  atcarded  of  the  accessory  before  the  principal :  and  for  this  reason, 
1 2  Rich,  2.  Estrepement  6^  judgment  shall  not  be  ^en  in  the  estrepement,  because 
it  is  only  the  accessory y  untiljudgment  shall  be  given  in  ike  minctpal  plea.  And 
in  Elmers  case,  ante  355,  it  wu  resolved,  iha$  this  wit  ties  upon  recoveiy  fo 
default  in  tvaste  against  tenant  in  doner,  or  any  other  tenant  fir  ltfe.^JLoA 
yhti.  MSS.— [Note  310.] 

X  T  5 
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„     1^^  the  tnitb  and  ng}it  ihall  be  tried.     And  bo  it  i*  of  a  recovcnc^ 

Hb.  ««•  debult  in  an  OMkiu';  aiben  ttu-  ncof^iton  of  the  bki'sc  ptt  % 

»■!  ILitfit.  '  verdict,  n  ^'W  n  defarcrat  iiclh.     And  tilt  ihia  as  to  din  pti* 

44  K  S-*^-  (H).  TMolvcd  by  thi-  whale  court  of  cnnimaa  pleas  ;  and  to  da 


I 


'*''  """i^Kh  ^'»>'"  '"  4'  ^  3-  ^'  "■■'"  '"o'""'-     ^'o^"'  '•'  ten*"*  (or  life  a 

m^IWl"^  dr&ult  after  dcliiuit,  and  ho  in  the  rcmaton  ia  teeeiacd  ad 

tiia,iRirt  ^.  pUad  to  aMU*,  and  it  is  faund  br  *vnUct  for  the  deawoilaac  lb 

EloKrAi  (;!.  Hb  (tc&ult  anddicfordict  arc  cniwc*  of  the  judgencM;  andjollb 

^"'■'™  *"  tsnant  sht^l  haTc  a  ftrm/  n  dr^cfat. 

dann.lc  Wii.TliatlMr  Icn.in'gaoH  ri  ilrrnrvrat.     <('r>.  FJii.  atfj.) 


to  ME. 


An  to  thr  «ccond  nbjecliim,  that  thff  ^(vndaot  mrf  bavg  a 
^3-  attaint.  Fit*  it  wa«  olterly  dtnivd,  of  tbc  other  [lan,  [yjth* 
iri^FNa  *"  ■*"""*  ***  !"■' '"  '''"'  *■"•* ;  '<*'  ihtmgh  if  bi-  taken  by  *c  raA 
^fC  v.  Bet.  of  WcItb  men,  yet  it  b  biit  a«  raqoMt  of  nfficc,  whcreuMo  n 
!&«■•■'  attxrnldid  lyi^  o»  (.'ither  mrtic,  aa  opon  an  mqaxrie  ofcrilMB, 

4>E.a-  >9-  ahbougii  it  be  br  one  Juriv,  nor  apon  a  vunlict  oT  fatdrjn 
*"  iL*d^  Secondly,  admtlling  that  an  ntlJiim  di<t  Iw  in  that  ca«e,  jia  i 
«  a  R  I  fnlloiretB  not  «r  cowitifiifHli,  that  a  ^w*/  ci  defanxiU  <fid  MTftf 

F^K.  E.  i»T-       [f  1  f')!*  if  an  ateibe  bee  laJirD  by  detstdl,  h  ^hh')  n  itrfimttl  AA 
[•]  17  E  *•        be ;  and  yei  the  partic  intiy  have  an  altaint ;  for  ihia  u  tm  M^' 
»"«  ^         "'^  ofice.  but  .t  rtcogtiitiffB  by  the  recognitor*  of  an  mamat,  ah 
ai  It  fi  It  ''*"  iviiitT>rd  thr  tiret  iUy,  and  not  Telunted  upon  Ae  aavdi^ 

O  riw.414.  oftheawiiie  by  detiitilt.  And  a*  to  the  Mcontt  ohjretian,  of  n 
Mo.  1E4.  opifiion  wa«  the  wbole  conrt  in  EAtmd  Ktmcr'a  auo  afcovv  w^ 

P.  K.  B-  i«T c    tioni-d.     A»  to  the  third  objectHW,  that  the 
11  B^"& )        the  priscipdl.  becauae  ih^  were  at  dw  ( 
^^^        arjBneot  (aagr  the albvra»de)  that  llnTai 

thM  ifay  are  nton  pnnctpall :  and  trcole  i  ^ 

ike  CDanun  hnr  (br  tbe  cominon  law  ncvrr  gtreth  r 

nap  tban  the  Imai*  amoantrth  itnt«\  biit  are  pire-a  br  the  ataiM 

of    n!:.-f<,r:    hilt    till-    i.:.li.<-    <^.^^rL-d    .<    «.>nh-:,.r    K_-i;v^     :i;  tv 
re.'.ltic.  th;iii  ii.'.niiii3;.-i-  th^i!  be  in  the  pcr^on.iltie:    £r  O'Ktr  n;;;- 

nt.liniiiiis.   e!  .'.   r/-jf:;—-:  :!-':t  AVr/  dfr^nminatio.      And  ii   is  cca- 


t'ffseil,  Ihat  In  an  action  ol"  w;iMc  :iL::uiiil  tenant   for   lite,  or  !> 

34"   f- 7- 

ycarej.  iho  [il.'.fv  it.isic.i  i<   iho  prini-ip.iit.  b.  cause  ihescitinf  a 

W»H.  5i>. 

'<,!i>,T.'U-T  ili>ih  c:i.'lhe  pLice  HiMidaiid  trfble  d.iiiJiTiapeia:  oc-* 

lii:ie:  for  no  [irohibiticiu   iir  action  of  tta.-ti?  J.iy  iig-aii\=-t  theros: 

the  ci'nmicii  bn- ;  ar.d  ii'  an  action  tif  wii-ic,  it'  tho  di-tVndjr.t  coa- 

fcsfe  the  action.  i':c  [I'.v.nifc  may  Iwvo  ju.lg.-mert   for  iW  fli^ 

waited,    an,i    nLa-i'    iht>   iia:iiiiii;__v=:    which     provt-lh    (jeJ  « 

Fit^hcr!'fr!  ciillcctcth;  llial  ihc  i!aiiiniai:cs  arc  not  the  priiicipi':: 

(loRop.  li; 

i       tor  a  man  fhr.ll  n:-vcr  rf!e;'.sc  the  jirtncipa!!  and  have  j'jditmeE 

1  Lf^'  ;o7 

ot"thcaccc->L>7:c:  .v.A  :\n   aclion   of  wjitc  a|;a:n>t  tenai-t  V.ir  li:"* 

i.4  as  Tcall   lis  i;i  actiou  agaiiiit  ti.-iiii:t  iii  dawcr.      And  a=  io  tji 

ciif  of  11  //.  ,^,  cited  on  the  other  >l.!c.  il  nas  answered,  ihi:  .1 

tiion  the  releaiJt'  01"  liic  one  doth  bar  bolli;  neiiher   couid  a«- 

fi]  6  E  ^-4^;-      "'<"'*  a-id  «vir;tnce  lie  in  that  case  :  [ii  \  but  in  an  actiou  of  waFU 

^SE.  3, 1^  0-'  the  /^-^;.'  '.  either  ag.iinsl    leuant   lor   hfe   or   A>r   tcsfi-s,  li* 

(i  Rrp  fit.  S.     release  of  tiw  one  dotii  not  baire  the  other  ;  and   in  both  ik* 

Am.  1,^1.  1.         cas4^  >uinmo(i$  a»d  ^\cr»nce  ddlh  lie:  and  tiad  poiut  wai  aiw 

aP*-  »->  r.-stilvev!  iieeordingly  in   J.J-jmra  i-jiKCr'i  caso.      But  *hcn  therf 

three  )>gi[itii  irere  rts«i>cu  by  the  court  lur  the  demandant,  tho 

the  coLnicell  of  t.'ie  tenant  moved  in  arrest  of  judge^ntcnt  acotfatf 

iNjiui,  1  u.  ilui  the  jud^mcot  was  gii  en  upon  a  nlhii  di^ii,  akti 
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is  irfWAyes  after  lippearancey  and  not  per  dtfaUam ;  ind  thereuponr 

ju^ement  was  stayed  ( i ) . 
r3567|      ^  ^^^  *®  returne  to  Littleton,    Here  he  q>eneth  a  (8Repw6a.35S 
I     ^    J  secret  of  law ;  for  the  cause  of  this  remitter  is,  for  that  '•  N.  B.  155.  h. 

the  tenant  for  life  in  this  case  might  hare  a  quod  ei,  ^  hut  350,) 
deforceat^  for  so  Littleton  saith :  so  as  she  may  have  a  quod  ei 
defbrceat :  Now  it  appeareth  by  our  bookes,  that  the  tenant  for 
life  at  the  common  law  was  remedilesse,  because  he  could  not 
have  (as  hath  beene  sayd)  a  writ  of  right ;  and  consequently  the 
feme  covert  in  this  crtse  could  not  bee  remitted  by  the  taking  of 
an  estate  to  her  husband  and  her,  because  her  right  was  remedi- 
lesse,  and  could  have  no  action.     But  when  an  act  of  parliameht  Vide  for  tlie 
or  a  custome  doth  alter  the  reason  and  cause  thereof,  thereby  the  cases  upon  this, 
common  law  it  selfe  is  altered,  if  the  act  of  parliament  and  cus-  g«>und,  1 4  H.  7» 
tome  be  pursued ;  for  Alteratd  causa  et  ratione  legis,  alteratur  et  IX'^^T^ 

Aid.       35  H.  6.  Card.  7a.       39  £.  3.  5.    per  Wilbie  Custome.        Lib.  3,  fbl.  861 
Justice  Windham's  case,  a.  6c  b. 

fer, 

(1)  Sir  Edward  Coke,  in  his  commentary  xon  the  statute  of  Gloucester^ 
<2  Inst.  286,  observes,  that  regularly  in  personal  and  mixed  actions  damages 
were  to  be  recovered  at  the  common  law ;  but  that  in  real  actioas  no  damages 
were  to  be  recovered  at  the  common  law,  because  the  court  could  not  give  the 
demandant  that  which  he  demanded  not ;  and  the  demandant  in  real  actions 
demanded  no  damages  either  by  writ  or  count.    The  assise  was  a  mixed  action  ; 
and  therefore  if  upon  the  trial  the  demandant  made  out  his  title,  his  seisin,  andl 
his  disseisin  by  me  tenant,  he  had  judgment  to  recover  his  seisin  and  hia 
damages  for  the  injury  sustained.  But  the  damages  in  these  caiies  were  awardea 
against  the  disseisors  only,  and  not  against  their  alienees  or  tenants.     The 
statute  of  Marleberge,  52  Hen.  3.  c.  16,  gave  damages   in  a  writ  of  mort- 
auncestor  against  the  chief  lord.     The  statute  of  Gloucester,  6  Ed.  1.  c.  1.  wai 
a  considerable  extension  of  the  law  of  damages.     It  ordained,  that  if  the  dig* 
seisor  should  alien  the  lands,  and  should  not  have  whereof  damages  might  be 
levied,  the  person  into  whose  hands  the  tenements  came  should  be  charged 
with  the  damages,  so  that  each  should  answer  for  the  time  he  held  them ;  that 
the  disseisee  should  recover  damages  on  a  writ  of  entry  sur  disseisin  against 
him  who  was  found  tenant  against  the  disseisor ;  that  damages  should  for  the 
future  be  recovered  in  a  writ  of  mortauncestor,  as  in  one  of  novel  disseising 
and  also  in  writs  of  cosinage,  aiel,  and  besaiel ;  and  generally,  that  damages 
should  in  all  cases  be  rendered  where  tlie  land  was  recovered  against  a  man 
upon  his  own  intrusion,  or  his  own  act.     The  statute  then  mentions,  that  till 
that  time  damages  had  been  taxed  only  to  the  value  of  the  issues  of  the  land: 
it  was  therefore  provided,  that  a  demandant  in  future  should  recover  the  costs 
of  the  writ  purcnased,  together  with  the  damages,  not  only  in  the  above  in- 
stances, but  generally  in  cases  where  he  was  entitled  to  recover  damages. 
Tho'  this  statute  only  mentions  the  costs  of  the  writ,  the  construction  of  it  nas 
been  extended  to  the  whole  expence  of  carrying  on  the  suit     Before  this 
statute  the  justices  in  eyre  used,  where  the  plaintiff  obtained  a  verdict,  to 
compute  the  expenses  of  the  suit,  and  in  assessing  damages,  assessed  a  sum 
sufficient  to  satisfy  that  expence  at  well  as  the  damages.     The  statute  of 
Marlbridge  gave  costs  in  particular  cases  to  the  defendant ;  se  that  it  is  a  mis- 
tak)e  to  say,  that  the  statute  of  Gloucester  was  the  first  statute  by  which  costs 
were  given.     See  Sayer's  Law  of  Costs,  p.  3»     The  general  law  of  costs  still 
rests  on  the  statute  of  Giettcester;  so  that  where  costs  were  not  recoverable 
before  that  statute,  they  are  not  recoverable  now,  unless  in  those  cases  where 
they  have  been  given  either  by  the  statute  of  Giouoestsr  or  by  some  sidbsequeiit 
fitatute, — [Note  311.] 

T  T4 
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IfijCf  et  cessantc  causd  seu  rations  leps  uuai  ctlexi  as  in  tbit 
the  statute  o^W,2.  giving  rcmedie  to  this  feme  tenant  for  IHe,  ip 
this  it  giveth  her  abilitie  to  bee  remitted,  because  her  right  iaaot 
now  remedilesse,  but  shee  hath  an  action  to  recover  it. 
And  Littleton  warily  putteth  his  case,  that  the  recoverie 
'  had  against  the  feme  wnile  she  was  sole ;  for  there  was  a,tt 

when  it  was  a  question,  whether  a  recoverie  being  had  by  defiuih 

against  the  husband  and  wife,  (the  wife  being  tenant  for  life)  tha 

said  statute  gave  a  quod  ei  deforceat  to  the  husband  and  wife,  ibr 

that  the  statute  gave  it  against  tenant  in  dower  and  tenant  fer 

life,  &c.  and  here  the  husband  is  not  tenant  for  life,  but  seised 

in  the  right  of  his  wife,  and  therefore  out  of  the  statute  :  and  of 

x^] 4 £.3.^8.     this  opinion  is  one  \g\  booke;  but  (Apices  juris  non  suntjurot 

33E.  ^  et  parum  differ unt  qme  re  concordant)  the  contrarie  hath  beene 

ATowrie  a^.      adjudged,  and  so  that  point  is  now  in  peace :  and  the  like  in 

T  N^B*ir6  a.  caseofreceit  for  him  in  reversion.     But  if  the  husband  and  wife 

5  £.  8-  5-  ^^'^  ^y  default,  and  the  husband  die,  the  wife  shall  not  have  a 

«  £.  4. 13.  quod  ei  deforceat ;  for  a  cui  in  vitd  is  gjjcn  to  her  in  that  case  by 

y.  N.  B.  156.  C.  a  former  statute,  viz.  JV.  2,  cMp.  3.    These  things  are  worthv  of 

33  H.  6. 46.        j^g  observation,  and  points  of  excellent  leammg;  and  Ltttk' 

19  Ka.  2.         ^^^  ^^  ^^^  bookes  speakes  of  another  kinde  of  quod  ei  deforceat  at 

the  common  law,  upon  a  disseisin,  Which  you  may  r^ad.    But 
now  let  us  heare  him  in  his  booke. 

45E.3.Q1.  ^*  The  reversion  is  discontinued,  so  that  he  cannot  have  any 

44  £.3.  34«36*  action  of  toaste.*'  Here  it  appeareth,  that  when  the  reversion  h 
P.  N.  B.  60.  devested,  the  lessor  cannot  nave  an  action  of  waste,  because  the 
^t  Wast  Br  ^^^  ^  ^^^^  ^^  lessee  did  waste  ad  exharedationem  of  the  leasor, 
938.  and  that  inheritance  must  continue  at  the  time  of  the  action 

^Cro.  Cur.  405.  brought.  And  it  is  to  bee  observed,  that  in  an  action  of  waste 
Ant  3«7.a.  brought  by  the  lessor  against  the  lessee,  the  lessee  in  respect  of 
334r  n.)  jjie  privitie  cannot  plead  generally,  riens  en  le  reversion^  vii. 

[A]  46  £.  3. 20.    [K]  that  the  lessor  hath  nouiing  in  the  reversion,  but  he  must 
H'l^'J^*  shew  how  and  by  what  meanes  the  reversion  is  devested  out  of 

y>  **•  «'•  7«         jiini ;  and  this  holdeth  (as  hath  been  said)  betweene  the  leawr 

and  the  lessee ;  but  if  the  grantee  of  a  reversion  bringeth  an 

action  of  waste,  the  lessee  may  plead  generally,  that  he  hath 

(Ant  54. a.         notliing  in  the  reversion.     And  yet  in  some  speciall  cases  an 

^lo.  53.)  action  of  waste  shall  He,  albeit  the  lessor  haa  nothing  in  the 

reversion  at  the  time  of  the  waste  done.  As  if  tenant  for  life 
make  a  feoffment  in  fee  upon  condition,  and  waste  is  done,  and 
afler  the  lessee  re-enter  for  the  condition  broken ;  in  tliis  case  the 
F.N.  C.  113. b.)  lessor  shall  have  an  action  of  waste.  And  so  if  a  bishop  make  a 
lease  for  life  or  yeares,  and  the  bishop  die,  the  lessee,  the  fee 
being  void,  doth  waste,  the  successor  shall  have  an  action  of 
waste.  So  if  lessee  for  life  be  disseised,  and  waste  is  done,  the 
lessee  re-enter,  an  action  of  waste  shall  be  maintained  against  the 
lessee ;  and  so  in  like  cases :  and  yet  in  none  of  these  cases  the 
plaintiffe  in  the  action  of  waste  had  any  thing  in  the  reversion  at 
the  time  of  tlie  waste  made ;  but  these  especiall  cases  have  their 
Post.  36a.  a,)  severall  and  especiall  reasons,  as  the  learned  reader  will  eaflly 
finde  out. 

Here  note,  that  albeit  the  action  be  felse  and  feigned,  yet  ii 

the  recoverie  so  much  respected  in  law,  as  it  workem  a  disceo* 

5  £ -^  P*'  3'  tinuance.     [i]  But  if  tenant  for  life  suflfer  a  common  recoverie, 

Bat.  Cong.  49.    ^^  Any  other  recoverie  by  covine  and  consent  betweene  die 

i?  ?«.?;  ^^  ^5-      **  ^-  3.  18,  per  fhichdeQ.      fia  £,  3.  a.  b.     Lib.  i,fcii  15. 

hvF  WilL  rdham'f  case.    14  YL  cap,  8; 

teoant 
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tenant  for  life  and  the  recoTeror,  thit  u  a  forfeiture  of  his  estate, 

and  he  in  the  reversion  raaj  presently  enter  for  the  forfeiture. 

Since  our  author  wrote,  the  statute  of  14  El.  cap.  6,  hath  beene 

made  concerning  dils  matter,  which  is  to  be  considered,  [Ic]  and  Q^l  Lib-  3>  ^1* 

faath  beene  well  construed  and  expounded,  and  needs  not  here  ^*  ^^'  ^*'*  >5* 

to  be  repeated. 

And  It  is  to  be  observed,  that  although  the  discontinuance 
groweth  by  matter  of  record,  yet  the  remitter  may  be  wrought 
by  matter  in  paiis:  and  of  the  residue  of  these  two  Sections 
sufficient  hath  beene  said  before. 


0 


■356]  a>  Sect.  676.  ?.i1^^^ 


A  L  SO,  if  the  husband  discontinue  the  land  of  his  zcife,  and  after  taketh 
backe  an  estate  to  him  and  to  his  wife,  and  to  a  third  person  for 
terme  of  their  lives,  or  in  fee,  this  is  no  remitter  to  the  wife,  but  as  to  the 
moitie  (ceo  *  n'est  un  remitter  a  la  feme,  forsque  quant  a  la  moity) ; 
and  for  the  other  moitie  shee  must  after  the  death  of  her  husband  sue  a 
writ  of  cui  in  vitaf . 

"  'THIS  is  no  remitter  but  as  to  the  moitie,  Sfc"     Albeit  there  44  E.  3-  »7- 

is  authoritie  in  our  bookes  to  the  contrarie,  yet  the  law  ^  ^•'*  ^• 
is  taken  as  Littleton  here  holdeth  it,  and  as  before  it  appeareth  ^^  ^^^  q^ 
in  the  like  case  in  this  Chapter,  and  for  the  reason  therein 
expressed. 


Sect.  677. 

A  LSOy  if  the  husband  discontinue  the  land  of  his  wife,  and  goeth 
beyond  sea,  and  the  diseontinuee  let  the  same  land  to  the  wife  for 
terme  of  her  life,  and  deliver  to  her  seisin;  and  after  the  husband  commeth 
backe,  and  agreeth  to  this  liverie  of  seisin,  this  is  a  remitter  to  the  wife ; 
and  yet  if  the  wife  had  beene  sole  at  the  time  of  the  lease  made  to  her,  this 
should  not  be  to  her  a  remitter.  But  inasmuch  as  she  zcas  covert  baron 
at  the  time  of  the  lease,  and  liverie  of  seisin  made  unto  her,  albeit  shee 
taketh  only  the  liverie  of  seisin,  this  was  a  remitter  to  her  because  a  feme 
covert  shall  be  adjudged  as  an  infant  within  age  in  such  a  case,  8^x* 
Quaere  ///  this  case  if  the  husband  when  hee  comes  backe,  will  disagree  to 
the  lease  and  livery  of  seisin  made  to  his  wife  in  his  absence,  if  this  shall 
ouste  his  wife  of  her  remitter,  or  not,  S^c.  (si  J  ceo  oustera  son  feme  de 
son  remitter,  ||  ou  nemy,  8lc.) 

J  ND  after  the  husband  commeth  backe,  and  agreeth,  Sfc."    In  15  E.  4.  i. b. 

"^      this  case  the  estate  is  in  the  feme  covert  presently  by  the  ^  ?j"** '  g  i^ 

liverie  before  any  agreement  by  the  husband ;  and  of  this  opinion  ^g  £.3.^30. ' 

is  Littleton  in  our  bookes,  97  h.  8.  04. 


jn 


iC 


Goeth 


♦  n'est — est,  L.  and  M.  and  Roh,  H  ou  nemy,  Ire.  not  in  L.  and  M* 

f  Sfc.  added  in  L.  and  M.  and  Roh,    w  Boh. 
^  ceo— jeoy  L.  and  M.  and  Roh. 
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ra 


<4liist  14a)         ''  Goak  ImyandieaP    If  hat  had  Went  nilhiii  the  fedm^  il 

doth  not  alter  the  case. 

^<  Q^{sre  in  this  case  ^  the  htukind,  i^e.^'  Here  b  a  queBtiea 
moved  by  LUtkUmf  whether  the  disagreement  of  the  husband 

shall  ouste  the  wife  of  her  remitter.     And  it  seemcth  that  the 
disagreement  shall  not  devest  the  remitter.^ 

First,  because  the  state  made  to  the  wife  which  ¥hrought  the 
remitter  is  banished  and  wholly  defeated,  and  therefore  no  dis- 
agreement of  the  husband  can  devest  the  state  gained  by  the 
lease,  which  by  the  remitter  was  devested  before. 

Secondly,  for  that  the  law  having  once  restored  her  antient 
and  better  right,  will  not  suffer  the  disagreement  of  the 
husband  to  devest  it  out  of  her,  and  to  revive  the  oc^  dis- 
continuance, and  revest  the  wrongfull  estate  in  the 
discontinuee. 

Thirdly,  for  that  remitters  tending  to  the  advancement  of  an* 
cient  rights  are  favoured  in  law. 
41  £.  3. 18.  And  so  it  is  for  the  same  causes,  if  the  wife  survive  her  hus- 

<Plo.  1 14.  b.)      band,  she  cannot  claime  in  by  the  purchase  made  during  the 

coverture ;  but  the  law  adjudgeth  her  in  her  better  right.  But 
18  ElLt.  Dier  if  both  estates  be  waiveable,  there  albeit  the  wife  primAfode  is 
^1-  remitted;  yet  after  the  decease  of  her  husband  she  may  elect 

which  of  the  estates  she  will.  As  if  lands  be  given  to  the  hus- 
band and  wife,  and  their  heires,  the  husband  make  a  feefiment  in 
fee,  the  feoffee  giveth  the  land  to  the  husband  and  wife  and  the 
(2  Rep.  37.  heires  of  their  two  bodies,  the  husband  dieth ;  in  this  case  the 
3Rv»p. a6.b.  ^ifg  njay  elect  which  of  the  estates  shee  will;  for  both  estates 
Abr*4ai  42a  *^®  waiveable,  and  her  time  of  election  and  power  of  wayver 
423.  9  Rep. '  accrewed  to  her  first  af^er  the  decease  of  her  husband.  If  lands 
140.  b.  be  given  to  a  man  and  the  heires  females  of  his  body,  and  be 

>  Cro.  4R9.  maketh  a  feofiment  in  fee,  and  take  backe  an  estate  to  him  and 
^lL^*^'\'^^^  his  heires,  and  dieth,  having  issue  a  daughter,  leaving  his  wife 
^        '  grassement  enseint  with  a  sonne  (A)  and  dieth,  the  daughter  is  re- 

mitted ;  and  albeit  the  sonne  be  aflerward  borne^  he  shall  not 
devest  the  remitter  ( i ) . 


Sect.  678. 


J 


LS  O,  if  the  husband  discontinue  the  lands  of  his  wife^  and  the  dis- 
continuee  is  disseised,  and  after  the  disseisor  letteth  the  same  lands  to 
the  husband  and  wife  for  terme  of  life,  this  is  a  remitter  to  the  wife.    But 

if 

(A)  Here  the  uvrds,  "  and  dieth,"  are  repeatedt  and  appear  to  lie  printed  by  mistake. 

■  ■  ■  ■!  I  ■  ^.>ai»-^p^     Mill  ,  ■^».»aw  ■■     ■  ■■        ■   I  I  1^——   II  M  .  ■  ^mmmrn^^ 

( 1 )  VII.  The  remitter  defeats  the  'vorongfxd  estate  immediately  xvithout  entn/; 
yet  where  both  estates  are  waiveable  by  a  wif^,  vHthout  prejudice  to  a  thinl 
person,  she  may  waive  which  she  pleases.  But  if  a  third  person  is  interested, 
she  must  take  her  ancient  estate.  Thus,  if  there  be  a  ieoAnent  to  the  husband 
and  wife  in  tail,  remainder  to  A. ,  the  husband  discotrfinues,  and  takes  back 
an  estate  to  him  and  his  wife  in  tail,  remainder  to  B.  though  the  wife  in  respect 
to  herself  may  take  either  the  original  estate  tail,  or  the  estate  tail  created  by 
the  feofiinenty  both  the  estates  being  afler  marriage ;  yet  she  ought  to  take 
the  first,  being  for  the  benefit  of  A  the  rwhtful  remainder-man.  Hob.  17.  ^55' 
—[Note  31a.  J 


L.S.C.  12.  Seeders.     OfRemittef.         [S57^a.35r*bw 

if  the  husband  and  ?ris  wife  were  of  amne  %emd  eemxnt  thai  the  disseisin 
should  be  made,  then  it  is  no  remitter  to  his  wife,  became  she  is  a  dis" 
seiseresse.  But  if  the  husband  were  of  covin  and  consent  to  the  disseisin, 
and  not  the  wife,  then  such  lease  made  to  the  wife  is  a  remitter,  for  that 
no  default  was  in  the  wife. 

"  A^^  ^^  ^^^  ^^^^^^^  l^^h  the  same  lands,  Sfc/*    Note,  i8E.4.Q.b. 

so  much  are  remitters  favoured  in  law,  that  the  state  made  (F.N.B.98.C.) 
by  the  disseisor  (which  commeth  to  the  land  by  wrong,  andnpon 
whom  the  entry  of  the  discontinuee  is  lawfuil)  dotn  remit  the 
wife,  and  devesteth  all  out  of  the  discontinuee,  albeit  he  hath  a 
war  ran  tie  of  the  land. 

**  But  if  the  husband  and  toi/e  voere  of  cavine  and  consent,  Sfc.^  18  E.  4.  ubi 
Here  it  appeareth  that  covin  and  consent  of  the  husband  and  ^"P'** 
wife  doth  hmder  the  remitter  of  the  wife  ;  for  covine  and  consent  (3  Rep.  71.) 
in  many  cases  to  do  a  wrong,  doth  choak  a  meere  right,  and  the 
ill  manner  doth  make  a  good  matter  unlawfulK 


"  Covine.^*     Covina,  commeth  of  the  French  word  P*-  Com.  54^^ 
r3577t  (^on'^in^y  and  is  a  secret  assent  (CJ-  determined  in  the  ^WimbUhe't 
L  b    11  ^a*^'  ^^  *^°  ^^  more  to  kh«  defrauding  and  prejudice  /j^^  gg  ^ 
of  another.  4  Rep.  ia.  b. 

F.  N,  B.  98.  d.> 

A  woman  is  lawfully  intitled  to  have  dower,  and  she  is  of  44  £.  3.  4^. 
covine  and  consent,  that  one  shall  disseise  the  tenant  of  the  land,   1 1  H.  4. 60. 
against  whom  she  may  recover  her  lawfuil. dower,  all  which  is  ^  u"o^^* 
done  accordingly;  the  tenant  may  lawfulfy  enter  upon  her,  and   ,q  i{  q'  r 
avoid  th€  recovery  in  respect  of  the  covine.     But  if  a  disseisor,    n  e.  4.2. 
intruder,  or  abator,  doe  endow  a  woman  that  hatk  a  lawfuil  title  7H.  7.  n. 
of  dower,  this  is  good,  and  shall  binde  him  that  right  hath,  ii  (3  R^P-  7^- 
there  were  no  such  covine  or  consent  before  the  disseitiin,  abate-    *  ^1  ^V  *'  ?**' 

.    ^       .  '  Ant.  35.  a.) 

ment,  or  mtrusion. 

And  so  it  is  in  all  cases  where  a  man  hath  a  rightfull  and  just  4i  Ass.  p.  a8. 
cause  of  action  ;  yet  if  he  of  covine  and  consent  doe  raise  up  a  ^^^  ^"' J?'  *' 
tenant  by  wrong  against  whom  he  may  recover,  the  covine  doth  \-  e  ^'l^ ,, 
suffocate  the  right,  so  as  the  recovery,  though  it  be  upon  a  good  12  Ass.  p.  io^ 
title,  shall  not  binde  or  restore  the  demandant  to  his  right. 

If  tenant  in  taile  and  his  issue  disseise  the  discontinuee  to  the  1 1  E.  4.  %. 
use  of  the  father,  and  the  father  dieth,  and  the  land  descendeth   ^^5'o'^^' 
to  the  issue,  he  is  not  remitted  against  the  discontinuee  in  respect  A  jj'  g  ^' 
he  was  privie  and  partie  to  the  wrong:  but  in  respect  of  all  others  12  IL  4.  ai.  b, 
he  is  remitted,  and  shall  deraigne  the  first  warrantie.    Ami  so  note 
a  man  may  be  remitted  against  one,  and  not  against  another. 

A,  and  B.  joyntenants  be  intitled  to  a  reall  action  against  the 
heire  of  the  disseisor,  A.  cause  the  heire  to  be  disseised,  against 
whom  A,  and  B.  recover  and  sue  execution.  B.  is  remitted,  for 
tliat  he  was  not  partie  to  the  covine,  and  shall  hold  in  common 
with  A, ;  but  A.  is  not  remitted,  for  the  reason  that  Littleton  here 
shcweth. 

"  Because  she  is  a  disseisoresse*'    Nota,  it  is  regularly  true,  ^- ^ ®*  ^79"' 6"' 
that  a  feme  covert  cannot  be  a  disselsoresse  byker  commande-  l^j^J^'   . 

44  E.  3.  9.  23.      13  Am.  1.     Temps.  E.  i.  Waste  ia8t      18  A184  p.  7.      21  £1  4. 
2 1  ri.  7.  35.     3  H.  4.  1 7.     (1  Roll  Abr.  278.  666.    F.  JJt,  B.  1 1 7.  g.) 

mem 

J  ffnrf— Of ,  L.  and  M.  and  Boh, 


367.b.  aJaTa!!     tSrfcimtlerr 


Tucnl  or  procuroiDMit  ptuci-deot,  nor  by  her  aafrent  or  ogKeaoA 
aulwcqiunt ;  bul  by  lu-r  ncluoll  entry,  or  prop«r  act,  shcmajbe 
(k  Oistcisuresbc.  And  therefore  some  doc  hold  thai  LUtUlvn  nw 
be  'iDtendcd,  lIuW  the  htwbanil  and  wife  were  pr«;ent  when  ibt 
di&Kuin  was  dune;  and  others  doe  hold  that  LtUUt'/rt  u  good 
law,  albtit  she  were  abwrnt ;  for  that  if  her  procureroeni  or  agret- 
tossA  be  to  due  a  wrong,  to  cause  a  remitter  unto  ber  in  tiiii 
■pcciall  caie,  she  ihull  faile  of  her  end,  and  re-roitted  she  ibtU 
not  be :  but  in  this  epcciall  caee  she  shall  b«  holden  as  a  dit- 
H'isort;£su  by  her  covine  and  consent  quattniu  to  hinder  the  n- 
mitttr.  And  here  it  apptiareth,  that  albeit  tJie  hu&b»uii  Ik  uf 
covine  and  consent,  &c. ;  yet  if  the  wife  were  not  of  covioe  ini 
consent  alio,  she  shaJl  be  remitted,  because,  as  Littittom  ixA, 
tJicrc  Was  no  default  in  the  wif& 


ii  lUp.  6».) 


Sea.  679- 


yd-LSO,  ij  tueh  diicotUinuee  make  an  tttate  of  freehold  to  the  hiaba»i 
,  and  wtfe  by  deed  indtnltd  upon  condition,  scilicet,  reaeroing  to  tk 
^ixontiuuee  a  c'ertaine  renl,  and  tor  default  of  piiipnent  a  re-entt-ie,  narf 
fgr  Ihnt  tht  rttit  is  behind  the  ducanttnuec  enter ;  then  for  this  enlrie  tkt 
mje  shall  have  an  asuiie  d/'hovcI  disseisin,  after  the  death  of  her  liu*lia*i 
against  the  dixciintinuee,  because  the  rondilion  was  allvgether  taken  auaif, 
inatmuch  as  the  wife  teas  in  her  rentitlcr ;  yet  the  husband  u-ith  \\ 

hit  anfe  <^  cannot  have  un  assise,  because  the  husband  is  esiup-    fSoatf 

ri,  Cora,  in  T  T  is  herrtiy  to  be  obsenred,  that  the  wife  is  pres«tt]y  nXBi$u6f 

j"7,]-   '*""  '*"''  '''"^  ''■^  conditions,  and  rents,  niid   iill    other  things  an- 

13  li.  a.  lii.  ncxed  to,  or  rcstTvtd  nimii  tlio  ilalc  [llial  i.^  vanished  and  defeated 

Kiiuiutr  IS.  by  the  remitter)  are  deteuled  also  ( i ). 


Sect.  680,  C81. 


ji  I, S 0,  if  the  husband  disronliiiuc  the  tenements  of  his  Tiife,  and  tali 
btitke  an  eHale  to  him  for  liji;  (he  remainder  nfler  //is  diciasf  to  An 
trifefor  tertae  of  her  life;  in  this  case  this  is  no  remitlvr  to  tlu-  ti-i/i-  ilwnii 
the  life  of  the  hmbanri.for  that  during^  the  iiff  (f  ike  iui^homl  the  uifi 
hath  iiui/iing  in  the  freehold.  But  if  in  this  ,ii?<.'  the  a  i/'c  stiniiclh  ihi 
husband,  this  is  a  remitter  to  the  zcife,  because  a  frei-ho/il  in  /titc  is  cait 
Upon  her  against  her  uill  (maugre  le  sucq*}.     ^Ind  inasmuch  at  ..W 

caiimi 
•  soon — feme,  Pnper  MS. 


(l)  VIII.  The  remitlcr  defeats  entirely  the  tvrongjid  estate,  and  consequevi}^ 
Kiery  tkinj;  anTie^ed  to  or  issuing  out  of  it.  See  a'lit.  Seel.  iiyj.  (ifj^,  (>6(i,  and 
post.  Sect.  ()8i;,  (J87.  But  an  estate  made  of  the  land  itself  by  him  who  ij 
remitted,  as  a  lease  for  years,  is  not  defeated  by  the  remitter. — Sec  Com  Dig- 
tit.  Itemitter,  B.  3  —[Note  313.  J 


L.3-  C.  12-  Sect  68 1 ,  682.    Of  Remitter.    ISSQfck  358.  fr. 

cannot  have  an  action  against  any  other  person,  and  against  her  selfe  shee 
cannot  have  any  action,  therefore  she  is  in  her  remitter.  For  in  this  case, 
although  the  wife  doth  not  enter  into  the  tenements,  yet  a  stranger  which 
hath  cause  to  have  an  action,  may  sue  his  action  against  the  wife  for  the 
same  tenements,  because  shee  is  tenant  in  law,  albeit  that  she  be  not  tenant 
in  deed. 


Sect.  681.  ^i,^P|U 

(Plo.  416.  b.) 

TPOK  tenant  of  freehold  in  deed  is  he,  who,  if  hee  be  disseised  of  the 

freehold  (s*il  soit  disseisie  de  +  frank  tenement),  may  have  an  assise: 

but  tenant  of  freehold  in  law  before  his  entrie  ^in  deed,  shall  not  have  an 

assise.    And  if  a  man  %  bee  seised  ^of  a  certaine  land,  §  and 

[35871    A^'^  '^"^  ^  Sonne  who  taketh  wife^  and  cO  the  father  dieth 
]^   J    seised,  and  after  the  sonne  dies  before  any  entrie  made  by  him  into 
the  land,  the  wife  of  the  sonne  shall  be  endowed  in  the  land,  and 
yet  he  hud  no  freehold  in  deed,  but  hee  had  a  fee  and  freehold  in  law. 
And  so  note,  that  a   prascijDe  qu6d  reddat  may  as  well  be  maintained 
against  him  that  hath  the  freehold  in  law,  as  against  him  that  hath  the 
freehold  in  deed, 

XJERE   five  things  are  to  be  observed.    Firtt,  that  a  re-  i8H.  8. 3. 

■     mainder  expc^ctant  upon  an  estate  for  life  worketh  no  re-  (3  Rcp.a6.a.) 
mitter,  but  when  it  full  in  possession :  for  before  his  time  he  can 
have  no  action,  and  no  freehold  is  in  him.     Secondly,  though  the 
woman  might  waive  the  remainder,  yet  because  she  is  presently  vide  Seot.44Y. 
by  the  death  of  the  husband  tenant  to  the  priecipe,  it  is  within  Bracton  lib.  \J 
the  rule  of  remitter,  and  her  power  of  waiver  is  not  material].  foL  206.  Q37. 
Thirdly,  that  a  freehold  in  law  being  cast  upon  the  woman  by  S""°|?i.^^  ^*  ■ 
act  of  law,  without  any  thing  done  or  assented  to  by  her,  dom  ^^^^^'  ^ 
remit  her,  albeit  she  be  then  sole  and  of  full  age.     Fourthly,  that  (pi©.  s^q.  b. 
a  praecipe  lyeth  against  one  that  hath  but  a  freehold  in  law.  230.0. 
Fifthly,  that  a  woman  shall  be  endowed  where  the  husband  hath  C">-  Car.  338. 
the  inlieritance,  and  but  a  freehold  in  law,  as  hath  beene  said  ^^'  *^ 
in  the  Chapter  of  Dower. 


•     V. 


Sect.  682. 

A 
\     ' 

ALSO,  if  tenant  in  taile  hath  issue  two  sons  ^f^H  ^g^#  and  he  lettetA 
""  the  land  tailed  to  the  eldest  son  for  terme  ojhts  life,  the  remainder  to. 
the  younger  son  for  terme  of  his  life,  and  after  the  tenant  in  taile  diet  hi 
in  this  case  the  eldest  sonne  is  not  in  his  remitter,  because  hee  tooke  an  estate 
of  his  father.  But  if  the  eldest  die  without  issue  of  his  bodie,  then  this 
is  a  remitter  to  the  younger  brother,  because  he  is  heire  in  taile,  and  a 

fteeMi 

f  son  added  in  L.  and  M.  and  Roh*        ||  in  fee  added  in  L.  and  M.  and  4 
4  in  deed,  not  in  L.  and  M.  or  Roh.    Ac3i.  .     •  1  .  .^ 

t  bee  not  in  L.  and  M.  or  Boh.  §  and  not  ia  L.  and  M.  Mi&abi>'      ^ 


aS&.b.  359.a-]    Of Eaniittr.    CJ 

frcrhol'i  in  liBf  ii  escheateti  (A),  and  cast  upon  him  by  force  of  tkt  it- 
taaiudtr(eLu»  tVankicn^-mfot  cti  Ir  ley  est  i-scheatc,  et  jecte  •uriufWf 
Jorce  de  le  remainder)  and  there  U  wowe  against  whom  he  utay  uu  Ml 


[fll«E.4i»o.  rjF  this  opinion  is  [a]  LitOet»a  in  our  ljooke»;    and  rf  lii 

-        '-'    eufficicnt  liBlh  beene  wiid  in  the  ncut  Section  befgre.    S« 

hereaAcr  [i]  some  explluiation  liereof. 


Bl? 


Sect.  G84. 


(O-  Sect.  683. 


PS 


TX  <A<  siiinf  niaimrr  if  m  uhere  a  man  it  disteittdf  and  the  Jititim 
dieth  leiird,  and  ike  li-itetwiiti  descend  Iq  hit  heire,  and  the  heiit^ 
,  the  ditscitor  mal-t  a  Iraae  lit  a  man  of  the  tame  ImrmeiUsfur  termt  tfi 
WcjiAe  rnnaiiidfr  to  the  disici^ee  for  leririr  »/ tiff.,  or  iti  tuiU,  orinjk 
f  (/c  lentintfoi  life  diclh,  now  ihit  it  a  remilier  to  the  disaettee,  i^c.tim 
qu&  suprd,  4-  ^c-  - 

AND  tills  Ktandeth  upon  the  >aiae  rca»on  that  the  easn  ii 
the  two  Sections  precedent  doc.    Sev  tbe  next  SwM 
follow  ing. 

Sect.  684. 

§  \rO  T  E,  if  tenant  in  taile  tnfeoffe  his  tonne  and  another  by  hit  dad 

-^  *  ofll,efnmi\iilmli-d.  in  fee,  mid  lively  of  seliin  M  made  to  ihf  other 
nccordim;  to  the  deed,  {|  oiid  the  f,on  not  knowing  of  this  agreeth  not  to  thi 
fcofieineiit  (el  Ic  fits  ricii  conusant  tic  ceo  H  ai^reea  a  le  feoffment),  ani 
after  hee  which  li/oke  the  liveri/  if  ■■icisin  dieth,  and  the  son  doth  not  sf- 
eujiie  the  land,  nor  liiheth  iiny  profit  of  the  land  daring  the  life  of  M* 
father,  and  after  the  father  diith,  aozv  this  it  a  remitter  to  the  ioune, 
liecan^e  the  freehold  is  vatl  upon  him  hi/  the  suriivor;  and  no  default  frai 
in  him,  hecmi'.e  he  did  nei-er  a<^iee,&c.  in  the  life  of  his  father,  and  ha 
hath  none  against  nhom  hce  mai/  sue  a  7Crit  of  fomiedon,  iyc. 

•IT  should  seetne  by  tliis  marLe,  that  this  was  an  addition  10 
■^     Liltleiun;  but  it  is   o? Lilllelons  owne  workc.  ami   agreeth 
with  ihe  originall,  saving  tjie  originall  begun  tliis  yection  thus. 
Also  ij' tenant  in  tatle,  ifc. 

-Bj 

*  S;c.  added  in  I.,  and  M.  mid  Roh.         §  Note — aim,  L.  and  M.  and  lloh. 
I  Aw  added  in  L.  and  M.  and  Roh.  |i  and  not  in  L.  and  M.  or  Roh. 

*  and  added  in  L.  and  M.  and  Roh.         ^  ne  addtd  in  L.  and  M.  and  Roh. 
\  V-"Ot  iiiL.and  M.  or  Roh. 

I.'mi;;(j  vt  I.IJ  .i/ry  P/'  cxheul  hi  tlir  nrlct  lefal  iie«nvis  if  the  lo-m,      Mr.  IVuk  thinij  lie 
tretahliou  should  have  iKcn,  •'  b  fit'Clii^d  In  Uw  i>  cwbeircJ  LGiUeo  to)   and  cait  upuu 

biio."    StcliUIiar.p.in. 


V'S'  C.  12.  Sect.685.      Of  B^witter.        [55gb«.  S59,h, 

"  By  his  deed,  Sfc."    Her^  JLittleton  materialhr  addetb  by  his  (Ant  4^  b*. 
d^;  for  if  a  man  intend^tb  to  [b]  make  a  fton^m^ni  by  parol  .fifSr*^^*  «,« 
%o  A.  and  B.  and  he  and  B'  cpme  upon  the  land,  A.  being  absent,  jS^^Jj. 
and  make  livery  to  B.  in  the  name  both  of  ^.  and  A,  and  to  ^^  j^^ 
\heir  heires,  this  shall  enure  onely  to  B. ;  for  neither  can  a  man  40  £.  3. 41. 
absent  take  livery,  nor  make  livery,  without  deed^  10  E.  4. 1.  a, 

18  £.  4.  ia.    32  U.  (5. 12. 

"  And  livery  of  seisin  is  made  to  the  other  according  to  the  deedy  (9  ^P-  '3^-)' 
^c."     Note,  (ivery  being  made  to  one  according  to  the  deede,  (Ant. 49.  b. 
enureth   to  both,  because  the  deede  whereunto  the  livery  re-  52- a) 
ferreth  is  made  to  both ;  for  the  rule  is,  that  Verba  relata  hoc 
maxime  aperantur  per  re/erentiam  ut  in  eis  in  esse  videntur. 

[2507|  "  Cdr  And  the  son  not  knowing  of  this  agreeth  not  to 
L  J  the  Jeqffement."  Here  it  appeareth,  that  if  the  sonne 
be  conusant;  and  agreeth  to^  the  feofiPement,  drc.  this  ia 
no  remitter  to  him.  And  therefore  if  the  feoffement  were  made 
by  deed  indented,  and  the  sonne  with  the  other  sealeth  the  coun- 
terpart, and  then  the  feoffor  maketh  livery  to  the  other  accord- 
ing to  the  deed,  and  the  other  dieth,  the  son  is  not  remitted^i 
because  he  was  conusant  of  the  feoffement,  and  agreed  to  the 
saine;  and  Littleton  saith  in  the  case  that  he  putteth,  that  there 
was  ne  default  in  the  son,  because  he  agreed  not  to  the  feoffement 
in  the  life  of  the  father :  and  so  it  seemeth,  that  if  A>  be  seised  yi^e  Sect.  G89, 
in  taile,  and  have  issue  two  sons,  and  by  deed  indented  betweene 
him  of  the  one  part,  and  the  sons  of  the  other  part,  maketh  a 
lease  to  the  eldest  for  life,  the  remainder  to  the  second  in  fee, 
and  dieth  and  the  eldest  son  dieth  without  issue,  the  second  son 
is  not  remitted,  because  he  agreed  to  the  remainder  in  the  life 
of  the  father,,  pr  if  the  like  estate  bad  been  made  by  paroli  if  in 
tjhe  life  pf  the  father  toe  tenant  for  life  had  beene  impleaded,  and 
made  de(au[lt,  and  he  iii  the  remainder  had  beene  received,  and 
^^eby  agreed  to  the  retnainder,  after  the  death  of  the  father 
and  l^e  eldest  son  without  issue,  the  second  son  should  not  be 
remitted,  because  he  agreed  to  the  remainder  in  the  life  of  the 
iktfaer ;  all  which  is  well  warranted  by  the  reason  yeelded  by  our 
author  m  this  Seotion. 


Sect.  685. 


77*0  R  if  a  man  be  disseised  vf  certaine  land,  and  the  disseisour  make  a 
deea  of  feoffement  whereby  he  infeoffeth  B.  C.  and  D.  and  liverie  of 
seisin  is  made  to  B.  and  C,  but  D.  was  not  at  the  liverie  of  seisin,  nor  evtr 
agreed  to  the  feoffment,  nor  ever  would  take  the  profits,  Sfc.  and  (fier  B. 
and  C.  die,  and  D.  survive  them,  and  the  disseisee  bringeth  his  writ  upon 
disseisin  in  the  per  against  D.  hee  shall  shew  all  the  matter  {*  ii  monstra 
tout  le  matter),  f  Iww  he  never  agreed  to  the  feoffement,  and  hee  ihall 
discharge  himself  (f  dammages,  so  as  the  deniaundaiU  shall  recover  no 

dammages 

♦  il—mesme  celuy  D.,  £•  and  M.       +  and  added  in  L.   and  M.  and 
and  Hoh.  £oh« 


SS9.b.  360.a.]     Of  Ronitto.     L.  3.  C.  13. 


I 


.^ad  jKf  lit  rfa*»/f  o^'  Glo«c«l*r,  Icm-  i.  »i/t  IM  lAr  -= — 

J—  HI  igo  in  a  writ  ^eiUrit  Jtmmdti'  — —  -  '*^— 

r,  foandue  — "^  -i:--t-:-. .  ti. 

Jmdlkiii.      ,      ^ 

mtktimmimtmUtaamttothit  frakaiii,mmiwmmfm*m9  VBi\   L  i.  J 
MBT  per  ton  fait),  marhmkh  agtwememt,  bat  ^itr  fAc  dailft  o^ 
Ida/m^r  (t  net  afre*  U  mort  mq  pier),  tkarfort  tim  u  « 
Afa^  ■"■■WW  li  at  ir  eatuut  nc  «t  acfim  ^  ftnedoa  i^g— '■■ 

ffbN.9S6.k        '     dratcHctfaxh. 

pi'iAt"*"       '•  A/pmMhm  iMdtufmMdtr'Aid.l^t.'     Hen  it  ^ip(*i& 

•.  no.  y»6.>       ^^  Kti  of  pwlknoit  an  ta  be  m  t-MMnwd.  m  bo  «n  ikvii 

tp^^'tiM  or  be»  Inn  bitum  or  wraafc  b«  bpr  a  liMsda|» 

■trudiaB  punUied  or  mdaoMged :   mm  thftfum   in  tUi  at 

■IbcK  Ui«  Ikiict  of  tho  MstolK  m  nneralljr  to  give  daa^|i 

-       .-  1  ihe  eaoe  lh«  i,ia(i*»  h 


puttMh  D-  bring  survivor,  ia  OMKvpaaij  fannd  tnaat  ofdi 
imA :  jTt  becwiM  he  wwrcd  ike  caute,  and  never  ■ariwJ  u  At 
fipoffinmt.  nor  toolw  any  pra8t»,  be  Aall  Dot  be  ilwuij  lik 


£1^*^  Sect.  686,  687. 

ALSO,  if  an  aWot  alien  the  toad  of  KU  tumu  to  tnotker  tmftf,  wl 

the  nliriiff  bif  hit  ili-ril  charge  the  land  ailh  a  retit-cftarge  inftr,imi 
after  the  •iluine  infei^ffc  the  abbot  nilli  licence,  to  have  and  to  hold  lathi 
abbot  and  to  his  succe'iunfor  ever,  and  after  the  abbot  die,  and  anotiff 
ii  ehoseii,aiid  made  abbot:  in  this  ease  the  abbot  that  is  the  sueeam, 
and  his  eoient,  are  in  their  remitter,  and  shall  hold  the  land  ditcharfJ, 
because  the  same  abbot  cannot  have  an  action,  iior  a  writ  of  entre  fiK 
assensu  cnpituli,  of  tlie  same  land  against  any  other  person  (pui  ceo  qnt 
mesmc  I'abbe  ne  poit  aver  ascun  action,  U  ne  briete  d'entre  tine  amm 
capituli,  de  mesme  la  terre  cnvers  nul  auter  person),  (i) 


Sect.  687. 

TN  the  same  manner  it  is,  where  a  bishop  or  a  deane,  or  other  tac^ 
persons  alien,  Sfc.  without  assent,  ^c.  and  the  alienee  charge  t/u  land, 

k. 

t  cap  1 .  nnC  i»  L.  and  M.  or  Rnh.  ||  ceo  added  in  L.  and  M.  and  RA. 

^  le  novel  added  in  L.  and  M.  and         -f  mea — que,  L.  and  M.  and  Rak. 
Xoh,  ^  nt — de,  L.  and  M.  and  Roit' 

( 1 )  Here  Littleton  begiog  to  treat  of  rmitttr  to  bodiet  poUtic.  — {Nou  314.] 


Ji.3.  C.  12,  Sect. 688.       Of  Rpmilter.         [360,b.  36l.a. 

^c.  and  after  the  bishop  takes-  backe  an  estate  of  the  same  land 

E360T]    ^  licence,  to  him  and  nis  ccJ*  successours,  and  after  tlie  bishop 
.  b.  J    ^^^^ »  ^^  successor  is  in  his  remitter,  as  in  right  of  his  churchy 
•■ '    '        and  diall  defeat  the  charge,  S^c  caus&  qu^  supr^. 

^  U  R  autiior  having  spoken  of  remitters  to  singular  or  natural] 
persons^  as  issues  in  taile,  and  to  feme  coverts,  and  to  their 
beiresy  and  to  them  in  reversion  or  remainder,  and  their  heires; 
now  he  speaketh  of  remitters  to  bodies  politike  and  incorporate, 
as  to  abbots,  bishops,  dcanes,  &c.  And  as  di scents  doe  remit 
the  hcire  which  comes  in  the  per,  so  succession  doth  remit  the 
successor,  albeit  he  commetli  m  the  post.  And  so  in  other  cases 
where  the  issue  in  taile  of  full  age  shall  be  remitted,  'there  in 
the  like  case  shall  the  successor  be  remitted  also,  and  defeat  all 
meane  charges  and  incumbrances. 

"  With  licence,'*  S^c.  That  is,  of  the  king  and  the  lords  im' 
mediate  and  mediate,  to  dispense  with  the  statutes  of  mortmaine; 
i^iereof  see  more  before,  Sect.  140. 


Sect.  683. 


ydlj  SO,  if  a  man  sue  a  false  action  against  tenant  in  taile,  as  if  one 

will  sue  agaifist  him  a  writ  of  entrie  in  the  post,  supposing  by  hk 

writ  that  the  tenant  in  taile  had  not  his  entrie  hut  by  A,  of  B.  who  dis^ 

feised  the  grandfather  of  the  demandant,  and  this  is  false,  and  he  recovereth 

against  tiic.  tenant  in  taile  by  default,  a  fid  sueth  execution,  and  ajier  tke 

tewn^  i^  idilc  dieth,  his  issue  may  have  a  writ  of  formedon  against  him 

Ti'^h  recovereth;  and  ifhee  Kill  plead  t/ie  recoverie  against  t/te  tenant  im 

tq^le,  the  issue  may  say,  that  the  said  A.  of  B.  did  not  disseise  the  grand^ 

father  of  him  which  recovered,  in  manner  as  his  writ  suppose,  and  so  he 

shall  falsifie  Itis  recovery  (et  issint  il  fauxera  *  le  recoverie).     And  admit 

thU  ^^Te  true,  that  the  said  A.ofB.  did  disseise  the  grandfather  of  the 

demandant  which  recovered,  and  that  after  the  disseisin,  the  demandant,  or 

his  father,  or  his  grandfather  by  a  deed  had  released  to  the  tenant 

P6l7|  *'*  ^^ilc  all  tlie  right  which  he^  had  in  the  (CJ*  latid,  Sfc.  and  not^ 
a.  J  ^withstanding  this  hee  sueth  a  writ  of  entrie  in  the  post  against 
the  tenant  in  taile,  in  manner  as  is  aforesaid,  and  the  tenant  in 
taile  plead  to  him  that  the  said  A.  q/'B.  did  not  disseise  his  grandfather,  in 
such  manner  as  his  writ  suppose;  and  upon  this  they  are  at  issue,  and  the 
issue  is  found  for  the  demandant,  wherby  he  hath  judgment  to  recover,  and 
sueth  execution ;  and  after  the  tenant  in  taile  dieth,  his  issue  may  have  a 
writ  q/' formedon  agaifist  him  that  recovered;  and  if  he  will  plead  the  re- 
cQvery  by  the  action  tried  agaimt  his  father  §  who  was  tenant  in  taile^ 
tlien  he  may  shew  and  plead  tlie  release  made  to  his  fattier,  and  so  the 
action  which  was  sued,Jeint  in  law  f. 

♦  le — son,  i.  and  M.  and  Roh.  f    ^c  added  in  L.  and  M.  and 

§  who  teas,  not  iu  L.  and  M.  or  Rob.     Roh. 

V  Jl.  II.  U  u 


r 


>f  Roniittcr.    L.  3.  C.  12.  S.  689,  6S0. 

TJ  E  rfcfjvrrelh  sfflinul  lAe  lenmt  m  tatle  4y  Jefim/t."     LdHttm 

I  ^               ft  iiileiJi  (bydcftailt)  becaiBe  if  Uie  [c]  recorenr' passed ift* 

W^~  *■ '"'  g,Q  i„m.  iriitl  bv  vcrditt,  he  shall  never  falmifie  in  the  poiu  noL 

iill.4.)*9-  bf(»iue  an  attuiiit  migUt  havf  bccne  had  a|^inst  lhej<jron;a2 

7H-  4. 17.  aihiit  all  thf  jurors  bt-  deoil.  »o  a*  the  nttnim  doc  t.v\e,  y«  At 

1411.7.10.  II.  i^ue  In  lajl,.  ilitill  nol  laUifir  in  the  ^oint  tried,  whicli,  untill  ir 

«**"■''■'*■  be  Impfully  txsoiAei.,  pro  vrrHntr  tifctphur.      As  if  the  tcflunii 

10  lt!*6?6.  *"''*'  ''^  impleaded  in  nfoTTutdon,  iind  la-  travvrseth  tlw  pit,nd 

tft  H.  6-  39-  it  ii  tried  sftainst  liim,  «nd  titermipnu  tlie  deuumdutit  recofvr;  ■ 

BfMl>e)'i.  this  cafe  the  issue  in  taile  shall  not  ftltifie  ■»  the  point  tried;  b« 

L    \^^".^  he  may  felsifif  the  recovery  by  any  other  niatlfr:  as  tStt  iIk 

\  «lM"a^'  lenonl  tn  twlc  might  have  pleaded  a  coUntcrall  wamntie.  « I 

I     84H.  6!a.  release,  aa  IJttUl/in  here  puttelh  the  case,   or  to  conAase  m^ 

a6  H.  &  33.  avoid  the  point  tried.     And  Littlfton's  care  holdctli  oat  oalf  il 

iS  "^  *  "^'^"^^T  '^J  default,  whereof  he  epeaketl),  but  also  vpoo  t  ail 

iuiwiriea7,  ^«'">  <*''  confeMioa  or  demurrer, 

<Slfap.7-      1  Boll.  Bcp.  443.J 


Sect.  689. 


A'SD  it  setmelh,  that  a  fuiiit  action  u  as  mucA  to  tay  in  Em^IA 
a  t'aiued  action,  that  it  to  toy,  sucli  <m  action  ai  albeit  t/u  mrdiif 
the  mil  be  true,  yet  for  cerlaine  causes  hee  hath  no  came  nor  titU  bjf  Ut 
law  to  recover  bif  the  iame  a,thn.  Jnd  a  Julse  attion  is,  orArre  the  Bw4 
of'  the  writ  htff'utit.  And  in  tktst  iro  caws  eforewid,  if  the  care 
wtrt  such,  that  after  such  recoven/,  nad  rxerntioH  c3-  thereupon  f^QQ 
done,  the  tenant  in  tavlf  had  ihstehed  him  that  recovered,  and  [_  i^  J 
thereof  died  teittd,  wnereby  the  hnd  detcended  to  A»  issue,  thit 
M  a  remiltfr  to  the  iaxiie,  ami  the  time  ii  in  bi/  force  of  the  taile;  and  fie 
thin  cause  1  have  put  ihesc  tao  cuses  precedent,  to  nforme  t/iie  {tni/  i&m' 
that  the  imue  in  tuile  hi/  farre  if  a  discent  made  unto  him  after  a  matm 
and  execution  made  against  kis  aureslour  (aprcs  un  recovery  et  esecuiiot 
•  I'ait  euviTs  son  aunccstcr),  may  He  as  well  in  his  remitter,  ai  he  thoiM 
be  ho  the  discent  made  tu  him  after  a  discontinuance  made  hy  his  a/uti» 
oftht  entayled  lands  btffeojfcmeiit  in  the  countrie,  or  otherwise,  Sfc- 

TJ  ETl  E  LiltJeton  esjilalnelh  what  a  faint  action  is,  and  whan 
false  action  is,  which  is  plaine  and  perspicuous.  Andber; 
it  is  to  be  observed,  that  a  reniitier  may  be  had  after  a  reiww 
upon  a  faint  action  by  a  dieseisin  and  a  discent,  aswell  as  bi  i 
difeccm  after  a  disconiinuunee  by  a  feofi'emeut,  &c. 


Sect.  690. 

.JLSO,  in  the  cases  aforesaid,  if  the  case  were  such,   that  after  li^^ 

the  danaiidant  have  jndgemeiit  tii  recover  against  the  tniaiit  i«  ttift 

ami  tlm  same  tvmiiil  in  Irii/lc  divtb  hrfore  ani/  Cieculioii  had  against  "■■ 

tfhereby  the  lencintnls  di-arciid  to  hii  tune,  and  he  n/tu  recuvereth  mdi  ' 


added  in  L.  and  M.  and  Roh. 


Jj.5.  C.  12.  Sect. 690.     Of  Renutten         [36l.b.  362.a. 

scire  facias  out  of  the  judgement  to  have  executionof  the  judgement  against 
the  isiue  in  taile,  the  issue  shal  plead  the  matter  as  aforesaid:,  and  so  prove 
that  the  fsaid  recovery  was  false  or  faint  in  law,  and  so  shall  barre  him 
to  have  execution  of'  the  judgement  p 

XJERE  it  appeareth,  that  if  a  judgement  be  given  against  a  28  Ass.  33. 

tenant  in  taile  upon  a  faint  or  false  action,  and  tenant  in  taile  34  Ass.  pi.  7. 

die  before  execution,  no  execution  can  be  ^ued  against  the  issue  |f  jj  ^'  gl*^^' 

in  tayle.    But  if  in  a  common  recoverie  judgement  bee  had  against  7  h.  4. 17. 

tenant  in  tayle  where  he  voucheth,  and  hath  judgement  to  recover  .13  E.  3. 

over  in  value,  albeit  the  tenant  in  tayle  dyeth  before  execution,  KntiieCong.31. 

yet  the  recoveror  shall  execute  the  judgement  against  the  issue  in  ^'  „*  g  i^' 

tayle  in  respect  of  the  intended  recompence;  and  for  that  it  is  j^  e. /ao, 

the  common  assurance  of  the  realme,  and  is  well  warranted  [^J  by  14  H.  7. 11. 

our  bookes,  and  was  not  invented  by  justice  Choker  who  was  a  ^3  SKz. 

grave  and  learned  judge  in  the  time  of  ^.  4.  (as  some  pjersTC.Iih. 

[3g27|  ^°'^^  ^y  tradition) ;  but  it  may  bee  (CJ*  that  it  was  upon  °  *  ^^^' 
"J  former  authorities  and  opinions  of  judges  discovered  by  , 

him,  assented  unto  by  the  rest  of  the  judges.  PI  ^Com*  ^s*** 

(Cro.  Car.  388.  Plo.  14.)  See  hereafter  Sect.  709.  15  E.  3.  Brief*  3*24.  4Q  E.  Q.  63- 
44  £.3.91.  48£.  3.  11.  1  E.4.5.  5  £.4.  a.  [</]  13  £.  4.  20.  Dier  33  £112.376. 
Litk  10,  foU  37,  38,  in  Mary  Portington's  case. 

If  a  recoverie  bee  had  against  tenant  for  life  without  consent  5  Ass.  3.  sE-s- 
or  covine,  though  it  be  without  title,  and  execution  be  had,  and  Entre  Cong.  4a* 
tenant  for  life  dieth,  the  reversion  or  remainder  is  discontinued,    js/'sirVV^i- 
00  as  he  in  the  reversion  or  remainder  cannot  enter ;  but  if  such  nam  Pelham's 
a  recovery  be  had  by  agreement  and  covine  bctweene  the  de-  case, 
mandant  and  the  tenant  for  life,  then,  as  hath  beene  said,  it  is  a  (^  Rep-  8.  b. 
forfeiture  of  the  estate  for  life,  and  he  in  the  reversion  or  re-         ^    ^'^ 
mainder  may  enter  for  the  forfeiture.     So  it  is  if  the  tenant  for 
life  suffer  a  common  recovery  at  this  day,  it  is  a  forfeiture  of  his 
estate ;  for  a  common  recovery  is  a  common  conveyance  or  as- 
surance, whereof  the  law  taketh  knowledge.      Since  Littleton 
wrote,  there  were  two  statutes  [e]  made  for  preservation  of  re-  [e]  33  H.  8. 
mainders  and  reversions  expectant  upon  any  manner  of  estate  for  cap.  31. 
life ;  the  one  in  32  H.  8.  the  other  in  14  Eliz.:  but  32  H.  8.  1^^%^^  ^• 
extended  not  to  recoveries,  when  tenant  for  life  came  in  as   j©  Ren.  49.) 
vouchee,  &c.  and  therefore  that  act  is  repealed  by  14  Eliz.  and 
fill]  remedie  provided  for  preservation  of  the  entrie  of  them  in 
reversion  or  remainder.     But  the  statute  of  14  Eliz.  extendeth 
not  to  any  recovery,  unlesse  it  be  by  agreement  or  covine.    Se- 
condly, If]  if  there  be  tenant  for  life,  remainder  in  taile,  the   m  Lib.  3. 
reversion  or  remainder  in  fee,  if  tenant  for  life  be  impleaded  by  wj.  60,  61. 
agreement,  and  he  vouche  tenant  in  taile,  and  he  vouch  over  the  I->"^*>1"«^^1' 
common  vouchee,  this  shall  barre  the  reversion  or  remainder  in     ^ 
fee,  although  he  in  the  reversion  or  remainder  did  never  assent 
to  the  recovery ;  because  ii  was  not  the  intent  of  the  act  to  ex- 
tend to  such  a  recovery,  in  which  a  tenant  in  taile  was  vouched ; 
for  he  hath  power  by  common  recovery,  if  he  were  in  possession, 
to  cut  off  all  reversions  and  remainders.     And  so  if  tenant  for  life 
liad  surrendered  to  him  in  remainder  in  taile,  he  mi^ht  have 
barred  the  remainders  and  reversions  expectant  upon  hi9  estate. 
Thirdly,  where  the  proviso  of  that  act  speaketh  of  an  assent  of 

record 

t  said  not  in  L.  and  M.  or  Roh.  %  SfQ.  added  in  L.  and  M.  and  I^b. 

u  u  2 


^^.n.sea.b."]         OfRcinUter. 

rccoril  liy  lirni   in  rL-vi'raion  t 

thai  »in-'li  OMcnt  niusl  a]i|)(mi 

u  vnuL'licr,  aid prter,  rccctt,  or  the  like;  fur  it  caunot  appeutrf 
<<bS>>)I.  Abr.  ■■L'conl,  iinlwHr  it  he  tlmic  in  cotinc  oV  law,  sod  not  by  aiw  n- 
aa^  i4*i.)     '       tnijmUcittll  i-ntrie,  or  by  metnoranihm. 


rid«-,  it  is  to  be  uit^enUod, 
opoii  ihe  same  record,  rithet  ^w 


■Sect.  691. 


y^  L  S  O,  iftennni  in  tmU  dmoitlinue  lite  tailr,  and  dieth,  and  kit  iar 
hrii'gelh  Im  arit  of  ruriiiedon  iigaimt  the  ditcoHthmef  (bring  trasS 
•v/  the  J'rtthald  nf  tkr  land)  am!  the  dimiiilinuee  plrad  (hat  ht  it  ml 
tenant,  fnil  utterlif  diiclnifmeih  from  the  lenanci/  in  the  land;  in  thit  em 
4he  jwtgemeHt  shim  be,  that  the  irnant  eoetk  uiihvut  dtiy,  and  aftrr  miA 
jaiij-rmtnt  thf  iutie  itt  the  tails  that  ii  aemandaiit  may  enter  into  ththd, 
notvithflandiiig  the  diitoniinuenee,  atvi  bif  tuch  entrie  hw  *koS  ft 
adfudged  in  liif  rrmiltrr.  And  the  remtm  in,  for  that  if  owy  mamtln 
pmripe  qutW  redd;it  affnintt  anif  tenant  tf  the  frecho/tf,  in  achith  ttim 
tht'demandant  ihall  not  tfcorrr  dtima^c.  tiiid  Ifie  tenant  pleads  nontaart, 
■•  or  otheraw  di^vinitne  in  the  tninmir,  the  demundiint  rannot  urffir 
<De  i»oii  uvcrrcr)  hi^  vril,  f  uiid  wy  that  liee  is  truant,  at  the  r-rit  i^ 
fioielh.  And  far  thii  name  the  dBmtnditttt  nfttr  that  Judgement  if  ^:ft 
that  the  tenant  JuiU  gnc  without  dot/,  may  enter  iulit  the  teaemenit  ^ 
nmudeiltlke  which  nhaii  bee  at  great  an  advantage  to  him  itt  Iok,  as  tfk 
hod  judgement  to  reiover  againti  the  texaiit,  find  by  mr/i  rntrie  ieev' 
his  •nmHler  by  fnrce  of  the.entaile.  But  vhere  the  demnwdaiit  iM 
nroivr  damegts  agairat  the  ieiuuit,  there  the  demandtnit  may  avent,  ^ 
he  iu  tenant,  a%  the  tint  sniifn>*etk,  and  that  far  the  tirfv/inta-'r  r/t^ 
.danawhnt  io  <■,  ■■i.-r  LI'  ■l.u»m.,p-s.  ur  ollivivhc  /,e^  ^lu,H  „„;  ."...A,-  b 
dawma'^m,  wliicli  ore  ,',i;/-  i;tvc  f^ivm  tu  liim  liy  the  laic. 


lib.  s,  t„l. 

Drilluu,  cap.84.   natli 


yi-'' '"  Ji-' 

tlu' lillf  n|-  In 

Uiscoiitiiruaiift 
ha  adjudgtd  i 


:  ibi 


■lat  upon  tlie  plpa  of  nomenure.  or.* 
'.•  <-:\\  r  !■. '-;•■' ,n  in  the  discendcr,  tR»! 
■iiif  shall  gne  withwii  J^' 
'  ■■  '■■'  "lay  cnttT  acconlinjW 
■■■  ■  -  .1  I'l  I  i^lL^  rK-twith^taniiwr^!.' 
.-,  J.>l"ei'»i  ^;llth,  i!,e  dcmanii'.il"^ 
■r;  where  he  taketh  rt-miticr  laii^^' 
e  dcmmitlant  hath  not  two  r  ^ht^.  "--^ 
lit,  ami  restored  to  the  same  b\-  e.-^ 
tru  ie  taken  for  a  recontinv!n:i^-e«f  — 


(^  "  In  ti'/iieh  nelinri  f/ie  demnndant  iliall  not  rccn 


damages 


IK-r 


II  bee  ohacrveil,  that 


such  a  pra- 
r  dam  mages,  if 


K 


nhcre  till'  ill 
:,"-i!.  tlid  [.'mint  i.k-iiile  ni.n-lcnufe  or  disdiiin.e.  f  ?j  then'  tk  ^ 
fr  mandiiiit  may  averrL'  liim  to  bo  tenant  of  the  land  a*  ha  "t* 
*■  fiiippoBC  lor  t'hi;  benefit  of  his  daiimges,  whlcli  otherwUe  he  fli«J 
■  6i:,a.a.   tTltcp-ia) 

I*. 


•  or-^'i'l. 


:  or  w€re  noi  in  L.  and  M.  of  H*- 


L.3.  C.I2.  Sect, 69^.      Of  Remitter.        [362. b.  365.  a- 

lose,  or  pray  judgement  and  enter,    [g]  But  where  no  damages  [g]  8  E.  3. 431, 
are  to  bee  recovered,  as  in  ajbnnedon  in  the  disccnder,  and  the  ^'^  ^-  3-  9- 
like,  there  hee  cannot  averre  him  tenant,  but  pray  his  judgement  i  j/^g"**  '^'^ 
and  enter,  for  thereby  hee  hath  the  effect  of  his  suite  :  Etfrustrh  5  £.'  ^[  }]^' 
Jit  perpluroy  quod  fieri  potest  per  pauciora.  (5  Tlep.  68. 

Doct.  ria.  49.) 
"  Averrer'*    To  averre  or  avouch,  or  verifie,  vehficarcy  whereof 
commeth  verification  an  avennent;  and  is  so  said  as  well  in  Eng- 
lish as  in  French ;  and  is  two-fold,  viz.  generall  and  particular, 
A  generall  avennent,  which  is  the  conclusion  of  every  plea  to 
the  writ,  or  in  barre  of  replications  and  other  pleauings  (for  (Ant.  303.  a.) 
counts  or  avowries  in  nature  of  counts  need  not  be  averred) 
containing   matter  affirmative,    oueht   to   bee   averred,  ct  hoc 
paratus  est  verificnre,  S{c.     Particular  averments  are,   as  when 
the  life  of  tenant  for  life,  or  tenant  in  taile,  arc  averred ;  and 
there,  tho'  this  word  (verificare)  be  not  used,  but  the  matter 
avouched  and  affinned,    it   is  upon  the  matter  an  averment. 
And  an  averment  containeth  as  well  the  matter  as  the  forme 
thereof. 

"  That  the  tenant  shall  goe  tvithotd  day'*     Quod  tenens  eat  sine  (g  Rep.  7. 
die.     This  is  the  entrie  of  the  judgement  in  that  case,  that  the  Sid.  1165. 310.) 
tenant  shall  goe  without  day,  that  is,  to  be  discharged 

[36371  of  further  attendance:  and  this  is  (f^  sometime  finall 
*J  for  that  action,  vrhereof  Litlletoyi  here  putteth  an  exam- 
ple; and  sometime  temporarie,  whereof  Littleton  also 
bath  put  an  example :  as  when  excommcngement  is  pleaded  in  ^^de  Sect,  oou 
disabuitie  of  tlie  plaintiffe  or  demandant,  there  the  award  is,  that  C^  ^P-  68.) 
the  tenant  or  defendant  shall  goe  witliout  day ;  and  yet  when  the  ' 

demajadant  or  plaintiffe  have  purchased  his  letters  of  absolution, 
upon  shewing  them  to  the  court,  he  may  have  a  resommons  or 
reattachment  to  recontinue  the  cause  againc.  But  k  is  to  be 
knowne,  that  when  judgement  is  given  for  the  tenant  or  defendant  3  H.  4.  a.  11.  . 
upon  a  plea  in  barre,  or  to  the  wTit,  &c.  the  judgement  is  all  one, 
VIZ.  quad  tenensy  or  defendens  eat  inde  sine  die,  and  shall  have 
reference  to  the  nature  and  matter  of  the  plea,  and  so  be  taken 
either  to  goe  in  barre,  or  to.  the  writ  So  when  judgement  is  (Ant  135.  b.) 
givei>  against  the  plaintiffe,  either  in  barre  of  his  action,  or  in 
abatement  of  his  writ,  &c.  the  judgement  is  all  one,  viz.  nihil 
capiat  per  breve;  and  it  appcareth  by  the  record  whether  the  plea 
did  goe  in  barre,  or  to  the  writ.  And  the  cause  of  the  judge- 
ment is  never  entred  in  the  record  in  any  case ;  for  that  upon 
consideration  had  of  tiie  record  it.  appcareth  therein. 


Sort    fiQ^  (F.N.B.i9a.b. 

Doct  Pla,  133.)     (3  Lev.  330.) 

y^  LSO,  if  a  man  he  di.^seised,  ami  the  disseisor  die,  his  heire  bein^  ia 

by  di.sccnt,  how  the  entrie  of  the  disseisee  is  taken  azcaj/ ;  and  if  the 

disseisee  bring  his  nrit  of  entrie  sur  dis:»eisin  in  the  per,  against  the  heire, 
>jy7  tftti  /i>>iii.i  tH.-ni  tiifittn  •*.  4itt%  /^•>ya»>/<>v  X'/*    -tho  riant^t  ti/tf  I  tit  "*f{jj  averrc  his 

ner  his  dam" 

.,.«^.w.  ^..*  yt.  cy   ,r,^,.  c.,..  ,v.c,.^.*»...  •». .,.-,  ^; Hitty  lawftiU If 

tnttr.  into  the  land  because  of  the  disclaimer,  fiotuithstanding  thai  his 

u  u  3  entrit 


363.a.  S63.b.]        Of  Remitter.     L.  S-  C.  12.  SeCL6&3, 

67t/rie  before  was  taken  away,  jind  this  was  adjudged  before  my  nuatter 
sV  R.  Uunby,  late  chief e  justice  of  the  common  place,  Sfc^  and  bi$  cow- 
panionSf  6iC» 

^^    ALSO  if  a  man  he  disseised,  S^e^    Albeit  id  Uus  ctte^  iiil 

in  the  case  before,  the  entrie  of  the  demandant  in  hi90WDe 

act,  and  the  demandant  hath  no  expresse  judroment  to  recover, 

36  H.  6.  f.  39.      yet  shall  he  be  remitted ;  because  he  in  judgement  of  the  Iiv 

shall  be  in  according  to  the  title  of  his  writ,  and  by  his  entiie 

defeat  the  discontinuance,  and  consequently  is  remitted  to  hii 

antient  estate. 

5  £.4.  41.  «  Sir  Robert  Danby"  knight,  was  a  gentleman  of  an  andent 

4  £.4. 38.  Qjrici  f2avG  descended  family,  and  chiefe-justice  of  the  court  df 

common -pleas ;  a  graye,  reverend,  and  learned  judge, 
(CJ*  of  whom  our  author  speaketh  here  with  very  great  R^Sl 
reverence,  as  you  may  perceive.     And  here  is  to  be  I    u  J 
noted  how  necessarie  it  is,  after  the  example  of  our 
author,  to  observe  the  judgements  and  resolutions  of  the  lages 
c^the  law. 


Sect.  693- 

yJLSO,  where  the  entrie  of  a  man  is  congeable,  although  that  he  tahts 
an  estate  to  him  when  hee  is  of  full  age  for  terme  of  life,  or  in  taik, 
or  in  fee,  this  is  a  remitter  to  him,  if  such  taking  of  the  estate  benotbf 
deed  indented,  or  by  matter  of  record,  which  shall  conclude  or  estcf 
him  (que"*  concliiclera  ou  estoppera).  For  if  a  man  be  disseised,  am 
takes  backe  an  estate  from  the  disseisor  without  deed,  or  by  deed  poll,  this 
is  a  remitter  to  the  disseisee  (Car  si  home  soit  disseisie,  et  irepreot 
estate  de  le  disseisor  sans  fait,  on  per  fait  poUe,  ceo  est  X  un  remitter 
al  disseisee),  ||  Sfc. 

99  Ass.  p.  a6.  TJ  E  RE  appcareth  a  diversitie  betweene  a  right  of  entrie  and 

^^  H***  ^'  ^'  *  ''^g^^  ^^  action ;  for  if  a  man  of  full  age  having  but  a  right 

3  H.6. 19!^  of  action  taketh  an  estate  to  him,  hee  is  not  remitted:  but  ^-here 

40  E.  3. 43.  hee  liath  a  right  of  entrie,  and  taketh  an  estate,  he  by  his  entrie 

(Sect.  683.)  is  remitted,  because  his  entrie  is  lawful!.     And  if  the  disseisor 

(Hob.  250\)  infeofFe  the  disseisee  and  others,  the  disseisee  is  remitted  to  tbc 

Icn^'a^?*  whole,  for  his  entrie  is  lawfull :  otherwise  it  is  if  his  entrie  were 

taken  away. 

a  R.  a  Quar.  "  Where  the  entrie  is  congeable.*'    A.  is  disseised  of  a  mannor, 

imp.  199.  whereunto  an  advowson  is  appendant,  an  estranger  usurpestotbe 

8  H  6^17**  advowson,  if  the  disseisee  enter  into  the  mannor,  the  advowson  i» 

ai  H.6a.  recontinued  againe,  which  was  severed  by  the  usurpation.    And 

'3  H.4  8.  so  it  is  if  tenant  in  tayle  be  of  a  mannor  whereunto  an  advon- 

14  H.  6. 15, 16.  son  is  appendant,  the  tenant  in  taile  discontinueth  in  fee,  the 
37H.  6. 18.  ^^  '  ^ 

a6  H.  8.  4     F.  N.  B.  36.  f.  k  35.  b.    (3  Rep.  3.  b.    Sect  661 .) 

discontinuee 


4f 


luy  added  in  L.  and  M.  and  Roh.  %  un— bon,  L.  and  AL  and  Roh. 

t  reprent— ent  prent,  L.  and  M.        Jj  Sfc.  not  in  L.  and  M.  or  Roh. 

and  Ron. 


L. 3.  C.  12.  Sect.  694, 693,    Of  Remitter.  [363.  b.  364.  a. 

•  ■       ■ 

discontinuee  granteth  away  the  advowson  in  fee,  and  dieth,  the 
iBSue  in  tayle  recontinueth  the  mannor  by  recoverie,  he  is  thereby 
remitted  to  the  advowson;  and  in  both  cases  hee  that  right  hatn 
shall  present  when  the  church  becommeth  voyd. 

The  patron  of  a  benefice  is  outlawed,  and  the  church  becom-  33  Ais.  p.  33. 
meCh  voyd,  an  estranger  usurpeth,  and  six  raoneths  passe,  the  ^^  '^  ^^*^  ^c^. 
king  doth  recover  in  a  quare  impedit^  and  remove  the  incumbent,  Theobald  Grin- 
^c.  the  advowson  is  recontinued  to  the  rightfull  patron.     And  (3  Rep.  3.) 
to  note  a  diversitie  betweene  a  recontinuance  and  a  remitter; 
for  a  remitter  cannot  be  properly,  unlesse  there  be  two  titles; 
but  a  recontinuance  may  be  where  there  is  but  one. 

"  By  deed  indented,  S^c"     Here  it  appeareth  that  if  the  dis-  13JL  4. 5. 
seisor  by  deed  indented  make  a  lease  for  life,  or  a  ^ifl  in  taile,  3  ^1  4-  n- 
or  a  feoffment  in  fee,  whereunto  liverie  of  seisin  is  requisite;  ^^4-8^ 
yet  the  deed  mdented  shall  not  suffer  the  liverie  made  according  «.  Aj^  8. 
to  the  forme  and  effect  of  the  indenture,  to  work  any  remitter  17  Ass.  3. 
to  the  disseisee,  but  shall  estop  the  disseisee  to  claime  his  former  ^9  Ass.  53. 
estate ;  and  if  the  disseisor  upon  the  feoffinent  doth  reserve  any  ^  ^  ?*  ^'^' 
rent  or  condition,  &c.  the  rent  or  condition  is  good :  and  the  ^T^^^  ***** 
reason  wherefore  a  deed  indented  shall  conclude  the  taker  more  £stop.  10. 
than  a  deed  poll,  is,  for  that  the  deed  poll  is  only  the  deed  of  21  HL  6.  2. 
the  feoffor,  donor,  and  lessor;  but  the  aeed  indented  is  the  deed  P«r  Paston. 
of  botli  parties,  and  therefore  aswell  the  taker  as  the  giver  is  ®  ^r^lj!^' 
concluded.  ^'n^U.  ^ 

863. 878. 

"  Or  hy  matter  of  record.**    As  by  fine,  deed  indented  and  in-  4  R«P-  6^) 
tolled  (A),  and  the  like. 


r364T]  (d-  Sect.  694. 

^  LSOy  if  a  man  let  land  for  terme  of  life  to  another j  who  alieneth  to 
"^  another  in  fee,  and  the  alienee  make  an  estate  to  the  lessor,  this  ii 
a  remitter  to  tlie  lessor,  because  his  entrie  was  congeable,  *  t^c^ 

This  is  evident  enough  upon  that  which  hath  beene  said. 


Sect.  695.  (Hob.  Q56.) 


^ 


LSO,  if  a  man  be  disseised,  and  the  disseisor  let  the  land  to  the  dis^ 
seisee  by  deed  poly  or  without  deed,  far  terme  ofyeares,  by  which  the 
disseisee  entreth,  this  entrie  is  a  remitter  to  the  disseisee.  For  in  such  case 
where  the  entrie  of  a  man  is  congeable,  and  a  lease  is  made  to  him,  albeit 
that  he  clainieth  by  words  in  paiis,  that  he  hath  estate  by  force  of  such 
lease,  or  saiih  openly,  that  he  claimeth  nothing  in  the  land  but  by  force  of 

such 

*  Sfc.  not  in  L.  and  M.  or  Roh. 


(A)  Fuf.  ante  251.6.  where  lord  Coke  ntahet  a  distinction  between  a  tnatteref  record,  a» 
•  fine,  and  a  deed  recorded,  as  a  deed  mrolUd,    Sac  aUo  ante  36a. «. 


L.3.  CIS. 


.1  rtmilttr  to  kirn,  for  that  sturh  discltiirner  in  p^ 
(liel  +  tiiBilJiiuitr  en  k  i>Jiii,)  it  notbhig  lo  iht  />utjMie.  BiU  if  4«  it 
eUlim*  in  court  of  rerunl,  that  he  hath  m  eUatc  but  fry  force  aj  such  lam, 
end  not  ofAemu*-,  then  ii  A*  toacludtd  (M»  s'll  J  di«:ibiimer  eu  covtlie 
I«rard,  que  il  'J  n'lwl  «>lulc  luisqac  [wr  force  de  tid  lease,  ct  oemj  ain» 
nicnl,  doanuc  il  «»i  coufiudc-),  ^. 


'    <j  Rtp.  ai  >       TJ  E  R  L  npjwAreili  a  diwrsilic  brtwccne  ■ 

^-^    aa  MiNte,  aoil  a  claime  of  record,  for  u  claime 
Dol  liindLT  a  teniiitcr.     Otherwise  it  b  of 
twcaiuc  that  doth  worlic  a  conclusion. 


jjnumM 

daime  of  ratw^^ 


Sect.  ^&. 


JLSO,  if  two  joynlenants  uiud  nf  ctrtahf  tenement*  in  fre,  thtvm 
being  of  fall  agf,  the  other  vtiifiin  nge,  bee  dtaeiant,  •  $e.  and  (*f 
disfeitor  die  sri-vd,  and  his  inue  enter,  the  one  o/'  the  joi/ntettants  hef 
then  within  net,  and  nfltr  that  he  commcth  to  foil  age,  the  heirt  of  m 
disseisor  feUem  the  teiieineiili  to  the  same  Joynleiiants  for  terme  of  their  i 
two  iiva,  lhi»  I'j  a  remitter  (as  to  tie  motile)  to  him  thiit  was  atthiuagt, 
tiecatue  Arc  « .wiW  (_)/'  the  tnoitie  ichich  behmgrth  to  him  in  fee,  for  tid 
hit  entrie  mas  coageabie.  But  the  other  joifnttnanl  Hath  in  the  oliv 
moitt/  but  an  ntaiefor  terme  of  hii  life  by  Joice  of  lie  irate,  becimtt  in 
etttry  van  taken  away,  ^c 

(«  Init.  :)uB.>      TT  E  R  E  note  a  disersitie  worthy  the  ob»ervRtio(i,  UiBt  wliwe 

jiiyiitc Hants  or  coparcrtiere  have  one  and  the  same  reinnlK. 

ii'  tlif   ODC   entiT,   the    other  shall    cnit-r    aiKO :    but 

C^  wher*  rL'iiieilits  bee  severall,  there  it  is  otherwise.  Hj^l 

10  H.  6,  10.         As  if  two  jiiyiitenaiils  or  coiiiirceners  joync   in  a  reall   I     b   J 

tg  H.  6.  4j,        action,  where  their  entrie  is  not  Inwfull,  and  the  one  is 

31  H.o.  til.         suuiLUonud  and  severed,  nnd  tlie  other  pursueth  and  recoverci!i 

''     ""=■  ^■'*      thu'  iniiitie,  the  other  joyntenant  or  coparcener   shall   enter  and 

l.iki,'  die  iirofiis  with  her,  because  their  rcmedie  was  one  and  ti.« 

snme.      IJiit  where  tivo  coparceners  be,  and   thev    are  ditseiii^ 

and  a  di-itcnl  is  fast,  iinJ  thej  have  issue  and  ilii',  if  tlie  issue  cf 

the  one  recover  her  nioitie,  tlie  other  ihall   not   enter   with  her, 

because  their  remedies  were  several)  (A) :  and  jet  when  boih  hjve 

recovered,  they  are  coparceners  againe.     So   here   in  this  cJr^^ 

that  Linletun  putteth,  the  two  joyntenauts  have  not  equall  rem-,- 

die  ;  for  the  intimt  hath  a  right  of  entrie,  and  the  other  a  r^j:bt ,:;" 

nelioii ;  and  therefore  the  inlimt  being  remitted   to   a   nioitie,  U.^; 

Otlieriihal!  nut  enter  and  take  the  prohcs  with  her. 


1   disclaimer  — 
iW  Itoh. 
X   liiselaimer  ~ 

lUft   Il'lh. 


L.  <i>u!  M. 


I'ad— a.i,  L 


and  M.andli.L 
L.  und  M,  or  Ko:i. 
L.  and  M.  or  Ruh. 


L.  3.  C.  13.  Sect. 697.      Of  Warrantie.       [364  b.  365.  a, 

If  A.  and  B,  jojmtenants  in  fee,  be  disseised  by  the  father  of  A. 
-who  dieth  seised,  his  sonne  and  heire  entreth,  he  is  remitted  to 
the  whole,  and  his  companion  shall  take  advantage  thereof. 
Otherwise  here  in  the  case  of  Littleton^  for  that  the  advantage  is 
girea  to  the  infant,  more  in  respect  of  his  person  than  ot  his 
right ;  whereof  his  companion  shall  take  no  advantage.  But  if 
the  grandfather  had  disseised  the  joyntenants,  and  the  land  had 
descended  to  the  father,  and  from  him  to  A*  and  then  A»  had 
died,  the  entrie  of  the  other  should  be  taken  away  by  the  first 
discent ;  and  therefore  he  should  not  enter  with  the  heire  of  A, 

But  here  in  the  case  of  Littleton^  if  after  the  discent  the  other  Vide  $6  Afjt 
joyntenant  had  died,  and  the  infant  survived,  some  say  that  he  P'*  *^^"^ 
should  have  entred  into  the  whole,  because  hee  is  now,  in  judge- 
ment of  law,  solely  in  by  the  first  feoifinent,  and  he  claimeth  not 
under  the  discent. 


Chap.  13.  Of  Warrantie. '  Sect.  697. 

TT  is  commonly  said,  that  there  bee  three  warranties,  scilicet,  warrantie 
Hneall,  warrantie  collaterally  and  warrantie  that  commence  by  disseisin. 
And  it  is  to  be  understood,  that  before  the  statute  of  Gloucester  all  war- 
ranties which  descended  to  (B)  them  which  are  heires  to  those  who  made  the 
warranties,  were  barres  to  the  same  heires  to  demand  any  lands  or  tenements 
against  the  zmrranties,  except  the  warranties  which  commence  by  disseisin ; 
for  such  warrantie  was  no  barre  to  the  heire,  for  that  the  warrantie  com" 
menced  by  wrong,  viz.  by  disseisin. 

**   TT  is  commonly  said."      Here  by  the  opinion  of  Littleton,  Vide  Sect.  a88. 
communis  opinio    is    of  authoritie,    and   stands  with  33i- 

[3657]  ^^®  '"^^  ^^  '^^>  ^  communi  ohservantia  non  est  (^  rece-  >j  ^  ^  376»; 
.     *  I  dendum :  and  againc,  Minimd  mutanda  sunt  quce  certam 
'  *•  ^  hahuerunt  interpretation  em. 

Here  our  author  beginneth  this  Chapter  with  an  exact  division 
of  warranties.    A  warrantie  is  a  covenant  reall  annexed  to  lands 
or  tenements,  whereby  a  man  and  his  heires  are  bound  to  warrant  Bract.  lib.  s. 
the  same ;  and  either  upon  voucher,  or  by  judgement  in  a  writ  *>*•  37-    lib.  5. 
of  xvarrantio!  cartce,  to  yeeld  other  lands  and  tenements  (which  J°'*  380,381, 
in  old  bookes  is  called  in  excambio)  to  the  value  of  those  that  cUnvill.  lib.  3. 
shall  bee  evicted  by  a  former  title,  or  else  may  bee  used  by  way  cap.  1,  a,  3. 
of  rebutter  ( 1 ) .  lib.  7.  cap. «,  3. 

Lib.  9.  cm.  4. 
Britron  ca.  105.  fol.  249,  a50,&:c.     &  fol.  88.  106.  b.  196,  197.    FleU  lib.  5.   cap.  15. 
Lib.  6.  cap.  23.    JMirr.  cap.  a.  $  17.     38  £.  3.31.    45  E.  3.  18. 

(B)  Vid.  ante  Sect.  601,  and  the  ncte  under  (A)  there. 


(1 )  The  doctrine  o^voarranty  was  formerly  one  of  the  most  interesting  and 
useful  articles  of  legal  learning ;  but  the  effect  and  operation  of  warranties 
having,  by  repeated  acts  of  the  legislature,  been  reduced  to  a  very  narrow 
compasS;  it  is  become  in  most  respects  a  matter  of  speculation  rather  than  of 

use. 
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Of  Warrantie.  L.3.  C.  IS,  SectfipT. 

"  Rtbouter,"  u  a  Frencli  word,  and  is  in  Latitte  rtptMinV 
repdl  uc  burn- :  tlinl  i»,  ifi  the  underftmidiii^  of  tiie  coibbm)  hi, 
thk  KCtion  of  the  lictre  by  the  warrantie  ot'  tuB 


use.  In  Botne  iastancci,  IwwevN,  warranties  have  atiJl  a  powriiil  infcnw 
on  OUT  landed  property' ;  and  then-  a  no  pan  ol'our  jiui^imdence  tovtnC&A* 
ancient  writen  havi;  more  IVequeatlj  recourse  to  explain  and  illuaUate  ihar 
legal  doctrines.  Hence  abuniac,  anil  in  iui>m  rewi^tU  ubMiIete,  a»  the  Itanif 
roipectinR  it  unqucuionakly  is,  il  contiimea  to  Jeaervt:  the  aUeotiMl  tttmij 
pcrcon  who  wishes  ts  oblain  accurate  aotiona  of  those  brauchet  of  our  faK 
whtcti  lire  uinrc  ininxnljatuly  connected  willi  ilia  doctiinet  that  rc^ea  it 
olietintiaii  of  Iwdud  pr<^rty. 

In  thr  ehil  lara  wumuity  ix  dtHined,  tlie  nbligiition  of  the  KcUer  U  pat  kH^ 
to  the  evictj'un  and  oilier  troublen  which  tJit  buyer  aufTers,  id  the  profetj 
purchaaed.  Eviction  is  dc6ned  to  be  the  loas  which  the  buyer  sufien,  cilbcr 
of  the  whole  thing  that  in  siold,  or  of  a  part  of  it,  by  reason  of  the  right  wliic* 
■  third  person  has  to  it.  Thv  other  troubles  arc  those  which,  vitbout  touchcj 
tiic  proponr  of  the  thing  sold,  diniini§h  the  right  of  the  piirchBi»er :  a*  if  v^ 
one  prctvnni  a  right  to  tlic  iiiMifruct  of  the  land*  sold,  to  a  rent  ts«uiag  tMi  of 
tlteno,  to  navrvicL-,  or  any  other  thing  of  the  like  nature.  The  buvct  belcf  (ba 
evicted  or  troubled  in  bis  pusseseioo,  hai  liis  ri'cuurse  to  the  seller  to  innat 
him.  Thi*  warranty  is  either  iii  /iitL>,  bi-ing  tliat  necurity  wliich  ererr  aeJiB 
la  boiiKd  to  gne  for  luaintaiaing  the  buver  b  the  free  posseasicM)  and  tajm- 
nieul  of  the  tluO|;  aold,  dtbough  the  «ale  makes  no  lucntion  of  it ;  at  ad^ 
being  that  kind  of  particular  or  conveatJonary  warrantyt  which  the  leDa  wi 
buyer  regulate  among  ttiemstJves,  Sec  Dvmat,  1.  u  tit.  2.  ^  10.  B;  tkr 
practice  of  (Ac  Roman  fme,  the  buyer  might,  immediately  after  the  eviniuBK 
trouble,  give  notice  of  it  to  the  seller,  who  then,  if  be  thought  proper,  ai^ 
make  himaelf  a  pany  to  the  ac^on,  and  defend  it ;  but  till  the  senteoee  v 
"pronounced,  the  borer  could  not  bring  his  action  of  warranty  against  the  seflw- 
xind  lIiij  ariiuii  was  hrought  b..('urv  llic  JLidgc  uf  ihu  placL-  iji  whicli  iht  iJle 
waa  doniJL'iliated.  But  the  practicL'  is  different  in  ihe  courts  of  law  in  Frric- 
Utere  the  buyer,  when  he  gives  notict.-  of  the  Bction  to  the  seller,  may  brm| 
his  action  of  warranty  against  him  before  the  jud^e,  btforc  whom  the  otiptd 
action  is  brought;  and  if  he  cannot  defend  the  action,  the  judge  condemiufaiB 
to  indemnify  the  seller,  by  the  sanie  sentence  by  which  he  pruoounces  in  firoiv 
of  the  plainlitf  in  the  original  cause.  See  Pothier  Traitc  de*  Conlmcu  it 
f'eiitt;  partie  3.  c.  1.  sect.  2.  art.  5.  §-■!.  The  first  warrantor  may  call  i^ 
anolher  to  warranty;  he  in  the  same  manner  may  call  upoa  a  third.  But  '<■ 
prL'VL'nt  the  delays  which  must  unavoidably  ensue  from  multiplying  warraalks^ 
a  fourth  warrantor  is  not  permitted  to  intervene,  except  in  particular  circoo- 
stances.  The  degrees  also  must  be  observed.  Each  person  must  vouch  bi 
own  immediate  warrantor,  as  it  is  not  lawful  for  him  to  vout^  anv  of  ^ 
ulterior  warrantors.  After  the  warrantor  has  entered  into  tiie  warraotyi  tie 
person  warranted  may  citlicr  proceed  in  his  defence  jointly  with  the  warraDlK- 
or  leave  the  cause  to  him  solely.  The  sentence  binds  them  both  equally,  li 
the  person  against  whom  the  action  is  brought  be  evicted  or  troubled  id  hit 
possession  by  the  sentence  of  the  judge,  he  lias  a  elaim  upon  the  warrantor  fo 
a  complete  indemnification.  Sometimes  the  precise  sum  to  be  paid  by  •3T 
of  ind^'n>T>it^■   i'^  l-vi'rl   n^nl   ;i.-rf.  ^1   to  by  the  parties  upon   the   miing  of  the 

contraiT       .     -■  ihi*  nature  are  preutiy  discountenanceil  br 

the  hill  -  .  ,  ,  (he  breast  tif  the  judge    to  moderate  ^^ 

increase  ilii-m:  but  they  cannot  be  increased  either  by  the  express  contract  of 
the  parties,  or  the  equity  of  the  judge,  to  more  than  double  of  the  proper^ 
evicted.  See  Trailidfs  EviclioiK  tide  la  Garaitlie  J'omtelle,  par  Mont.  Berlkt- 
lf>t,  a  vol  ocl.  Paris,  1781. 
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is  called  to  rebut  or  repell.     [c]  BriHon  laith,  Garrunier  en  tm  [f]  BritlAofcL 
sence  signifie  a  defender  son  tenant  en  &a  seisin^  et  en  aider  sence  ^97*  b. 
signifie  que  si  il  ne  le  defende,  que  le  garrant  luy  soit  tenue  a 

eschanges, 


The  warranty  treated  of  by  Littleton  in  this  Chapter,  is  evidently  o£Jeudal 
extraction  f  being  derived  from  the  obligation  which  the  lord  was  under,  bj 
that  system  of  polity,  to  defend  his  tenant's  title  to  the  land  against  all  claim- 
ants. If  the  tenant  was  evicted,  the  lord  was  bound  to  make  him  a  recom- 
pense, by  giving  him  lands  of  equal  value  to  those  evicted  from  him.  The 
doctrine  and  practice  of  warranty,  in  the  early  ages  of  the  feudal  law  is  thus 
set  forth  in  the  book  of  the  Fieft,  tit.  35.  It  is  there  stated  that  a  vassal  held 
a  fief  from  the  lord,  and  being  disturbed  in  his  possession  of  it,  called  upon 
the  lord  to  defend  him.  The  lord  refused  to  appear  before  the  judge,  by 
which  the  vassal  lost  his  cause.  The  vassal  thereupon  demanded  a  recom* 
pense  from  the  lord.  The  lord  said  in  answer  that  the  vassal  never  held  the 
nef,  nor  received  the  investiture  of  it  from  him.  The  vassal  replied,  that  he 
held  the  fief  from  the  lord,  and  had  been  invested  with  it  by  him ;  that  he  had 
called  upon  the  lord  to  defend  the  possession  on  the  trial,  and  that  the  lord 
did  not  then  deny  the  lands  being  held  of  him.  All  this  the  vassal  proved 
by  proper  witnesses.  Upon  this  case  it  was  held,  that  when  a  vassal  is  dis- 
turbed in  the  possession  of  his  fief,  if  he  calls  on  the  lord  to  defend  him,  and 
it  appears  on  the  trial  that  the  lord  invested  him  with  a  fief  that  did  not 
belong  to  him,  the  lord  is  bound  either  to  give  him  another  fief  of  equal  value^ 
or  the  price  of  it  in  money;  and  that  he  is  bound  to  do  this  as  soon  as  it 
clearly  appears  that  the  vassal  will  be  evicted  of  the  fief:  but  that  if  the  lord 
denies  that  the  fief  is  held  of  him,  and  that  the  vassal,  or  anv  of  his  ancestors, 
were  invested  with  it  by  him,  and  the  vassal  proves  those  facts,  either  by  an 
instrument  properly  authenticated,  or  by  the  peers  of  the  court,  the  lord  must 
give  him  another  fief;  or  may  be  put  to  his  oath,  that  neither  the  vassal  nor 
any  of  his  ancestors  held  the  fief  from,  or  were  invested  with  it  by  him,  or  anj 
of  his  ancestors.  If  the  lord  does  this,  he  is  to  be  acquitted. — Sir  MarUa 
Wright  seems  to  question  whether  the  lord's  obligation  to  protect  or  defend- 
the  feudatory,  made  him  anciently  liable  upon  eviction  (without  any  frau4 
or  defect  in  him)  to  compensate  the  loss  of  the  fief.  He  observes,  that  it 
can  hardly  be  imagined  that  while  feuds  were  precarious,  and  held  at  the  will 
of  the  lord,  or  indeed,  that  while  they  were  generously  given,  without  price 
or  stipulated  render,  the  lord  should  he  subject  to  such  a  loss;  especially  since 
it  is  likely  that  the  lord's  obligation  upon  eviction  rather  prevailed  upon  the 
reason  of  contracted  and  improper  feuds,  than  from  the  nature  of  a  pure 
original  feud.  He  observes,  that  none  of  the  antient  feudists  make  any  such 
distinction,  but  that  all  of  them  suppose  the  lord's  obligation  upon  eviction  ta 
have  been  general ;  yet  he  asserts  they  must  be  understood  to  speak  of  the 
times  in  which  they  wrote,  when  improper  feuds  chiefly  prevailed.  See 
Introduc.  to  the  Law  of  Tenures,  pp.  38,  39, 40. — Upon  a  principle  similar  to 
that  upon  which  this  distinction  is  grounded,  it  seems  to  nave  been  formerly 
made  a  question  by  the  writers  on  the  feudal  laws  of  the  German  and  Italian 
states,  whether  investiture  alone,  without  any  express  promise  or  undertaking 
on  the  part  of  the  lord,  entitled  Uie  tenant  to  claim  an  equivalent  firom  the  lor{ 
in  case  of  eviction.  Rosentall,  a  German  feudist  of  great  authority,  has  stated 
this  question,  and  the  authorities  upon  which  the  two  opposite  opinions  rer 
spectmg  it  are  founded.  He  mentions  it  to  be  his  own  opinion,  that  investiture 
ajone  without  any  promise,  entitled  the  tenant  to  an  equivalent ;  and  he  says, 
that  the  greatest  part  of  those  who  maintain  the  opposite  opinion,  admit  that 
the  lord,  though  he  has  made  no  promise,  is  bound  to  give  an  equivalent)  it 
the  fief  were  originally  granted  for  services  done;  or  otherwise^  in  the  waj  q£ 
remuneraUon.    See  Rosentdl  Tractatus  et  SynopsU  tatiut  Juris /eudalkf  Coll. 

Allob* 
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Bnt(.UbL&.  nel»ngc\  ti  drfliire  MM/rrr  a  la  vaillaunee.     [rfj 
3^  fVarrmiliiart  uikii  alind  nt,  ijuilm  drfradrr^  ft  aeqiaetar 

rieDiUb,  fi.    y«  vvmmtwi  voemit  m  teitaid  uuL     tej  Fi^ta  raidi, 
^  15  (A).         sort  aiAi/  oiiad  c\l  yHi>w  jioitiiUntrm  vaca/Urm  drfmiUrt 

lore  in  mia  uUina  velfoatuiimt  erga  prlentem,  fyc-  et  teitaitdMK 
vmrranli  eseambitim  habebit  ad  valealiam. 
).4.f>>l.  Bi.  It  i>  to  be  aht^reeA,  that  lh«r«  be  two  Idnde  ofwofnaiia. 

iLc'i  caw.  tliat  is  to  way.  toarrantia  crpreiaa  et  lacita,  Yuigarly  uid  mrrafe* 
N.  D.  iz*-  in  iffjd,  bccnutu  tht-y  bo  cx[>rcteed ;  ami  vrairsaiiea  in  In,  b^ 
'  caiuv  tlie  law  doth  tacitciv  impiy  them.      And  this  dirina  «f 

wnmuitiei  Uutt  LiltUtvH  here  speakeUi  of,  ho  intendetfa  of  nr- 

(A>  Tkii  rrfimet:  to  FIiM  in  urn)  omTtrl.    Stt  FIrta  l».  C.  rap.  «J.  f«. 


Allob,  1610.  vol.  I.  4^,470. — In  a  more  rt'ccnt  pubticatiati,  cxprNilv  m 
the  8ubJL-cl  of  gratuitous  fiefs,  it  is  livtil,  that  ihc  lord  is  bound  to  d4.-fciul  llie 
fief,  «nd  to  give  the  tenant  an  cquivnicnt,  if  it  is  evicted  from  him.  Via 
•ntlior  stalos  the  objection  inaJc  by  mr  Mitrtin  Wright ;  tad  in  answer  10  i 
obsL-rves,  that  (he  foHclal  contract  and  cniinocliun  bciWL-eit  the  lord  sud  tcsiU 
Is  such,  OS  dit^nguishivt  it  fruiu  ii  vuluDtary  dooatiou,  and'  nccossonly  incluJo 
this  obligation  upon  tlie  lord.  See  Petri  Schillzii  DUstrlalio  de  Fetudo  Omit 
in  Jcnichen  TkrMurus  Juris Jiudatis,  FVaucofurti  ad  Micnutn,  torn.  2.  556-  jCj, 
568.  It  should  leein  that  with  us  uncicnily,  cverv  kind  orhonia^t-,  ivhc-n  rircriTe^ 
but  nut  lidure,  bound  the  lord  to  ocqiiittal  unit  warraiityi  tltat  in,  la  keiy  tbr 
tenant  free  from  distrcu.  entry,  or  titliet  inoli»taii»n,  for  service:!  due  to  iW 
lords  paramount,  and  to  defend  \m  title  to  the  lands  ngninst  all  uthcfi :  tiid 
lliat  in  subiequciU  timcK,  the  implied  acquittal  and  warnnty  were  peculiar  U 
Hat  specie*  of  homage  which  is  icnawD  by  the  appellation  ot  homage  ancestiA 
Sec  ant.  b'~.  b-  note  1. 105.  &  note  1.  In  another  material  quality,  Uie  wanuO 
Biinexed  tg  hotnage  ancestrel  differed  front  express  warranty.  In  the  c«tc  a 
expri-s':  HMVmtHv  tlip  lu-ir  iva-;  chari:c-nbl<-  nurv  t^ir  tli.i-?  liinils  «-Iik-1i  lio  liiJ 
by  ili-jL-Mil  I'l.mi  111.'  iintL>.^I.)r  «l)o  ctaicd  itiL-  ».in-,,inv.  ISm  ;,,  tfi,-  ^.^^e  d" 
homagi;  nncctrfl,  tlie  tenant  was  not  drfM'n  to  recover  ir»  value  oiilj  thcrc 
lands  wliicli  tile  lord  had  fruiu  lliat  anci'stor  ivlio  created  the  warraiilv;  t!ut 
would  be  impossible,  as  it  vviis  cKsential  to  Immagc  anci'.^trel,  that  tl»e  seignorr 
should  liavc  been  creatL'il  before  time  of  memory.  It  bdng  therefore  InmiisS- 
blc  to  a.seertain  ivliieli  lands  descended  Irmn  tlie  luicestr.r  who  made  the  gran!. 
the  law  charged  all  the  lamis,  .See  ant.  luj.  h.  liut  defence  aiid  reconqtnee 
were  not  tlie  imly  heiiefils  wliieli  the  tenant  derived  from  tli.-  lord's  warra;:tv; 
it  rebutted  or  repelled  llie  lord  fn.m  daiming  the  land  il^elf,  or  a,iv  profit  t: 
ri^'lit  from  it,  but  tliosu  wliieli  under  the  tliidal  conlr:teI  weri!  <Iue' to  him  li 
lord,  according  to  (he  fundamental  maxim  of  the  d.ielrini.'  of  field,  Hwia-^im 
rrpitlil  perquisiluni.  Such  upjiear  to  he  tlie  iiutiiiies  of  the  .system  of  Marraatr 
in  the  early  ages  of  ilie  feudal  law.  Tlio  practice  ofsubinfeudation  necessatiiv 
oceiisioacd  11  omsiderable  extension  of  it.  It  xvas  totally  Inliibited'  by  the 
Statute  made  in  the  18th  year  of  f^dward  I.  commonly  called  the  stafjie  q-^'- 
emptorcx  Icirnriim.  That  statute  had  a  particular  iiitliience  both  011  the  pnitllc- 
and  tbe  doctrine  of  warranty-  Tlie  free  alienation  of  iiroperty  which  it  aj- 
thorized,  necessarily  put  an  end  to  the  homage  aiicestrel,  and  coiifcetiuenth  to 
the  implied  warranty  annexed  to  it.  To  remedy  this,  if  the  lonl  aliened,'tJie 
tcnaats,  before  they  attorned  to  the  nciv  lord,  required  a  nor.-  warranty  fraa 
him;  if  the /[-Hfin;  aliened,  it  wiis  with  ai)  expre.^^s  clause  of  warrantv.  ThL- 
gave  the  new  tenant  the  benefit  of  the  lord's  obligation  to  warrant"  the  ty.i 
tenant:  as  the  new  tenant  might  vouch  the  old  tenant,  and  be  in  liis  tur:;  ii;ic^! 
deraign  the  lord.  This  subject  will  be  pursued,  and  an  attempt  ivill  be  nude 
to  investig.ate  and  explain  the  grounds  of  the  dis^tinction  between  lineal  and 
collateral  warranty,  in  note  2.  373.  b. — [Note  31  J.] 
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mnties  in  deed.    And  of  warranties  in  law,  more  shall  be  said  \ld.'  Sect.  733. 
hereaiter  in  this  Chapter.     As  for  promises  or  contracts  annexed  (^  Koll.  Abr. 
to  chaktells  reall  or  personal!,  they  are  not  intended  by  our  autlior  J?^-  ^*^*  *78. 
in  his  said  division,  but  only  warranties  concerning  freeholds  and  ^^^'  i^^\ 
inheritances.  Post.  384.  L 

1  Roll.  Rep. 

<'  Before  the  statute  of  Gloucester.*'  This  statute  was  made  at  3»^.  Cro.  Jac. 
a  parliament  holden  slI  Glocester  in  the  sixth  yeare  of  the  reigne  fwjf  ?"«*^'^^* 
of  king  E,  1,  and  therefore  it  is  called  the  statute  of  Glocester,       Bri^.  1^. 

Owen  60. 

"  fVere  barres  to  the  same  heires  to  demand  any  lands,  Sfc"  3  Mod.  261. 
For  tlie  statute,  as  hath  beene  said,  being  made  in  G  £.  1,  was  S.C.Shower68.) 
before  the  statute  of  donis  conditionaUbus,  which  was  enacted  vid^  Sect.^24 
13  Edward  1.  when  all  states  of  inheritance   were  fee  simple.  7a5&7Q7,  &c! 
But  ai\er  the  statute  of  13  Ed-ward  1.  the  heire  in  tayle  is  not  (^  Inst.  293.) 
barred  by  the  warrantie  of  his  ancestour,  unlesse  there  be  assets,  I^n"^ton  lib.  4, 
as  shall  be  said  hereafler  more  largely  in  this  Chapter.  Ffcta^lib.  ft, 

•  c«p.  34.    7  E.  3.    GaiT.  47. 


By  the  statute  of  Glocester  foure  things  are  enacted.  (8  Rep.  53453.) 

First,  that  if  a  tenant  by  the  courtesie  alien  with  warrantie  and 

dieth.  that  this  shall  bee  no  barre  to  the  heire  in  a  writ  of  mor^ 

dancester,  without  assets  in  fee  simple ;  and  if  lands  or  tenements 

descend  to  the  heire  from  the  fatlier,  he  sliall  be  barred,  having 

regard  to  the  value  thereof. 

[365TI  ^  Secondly,  that  if  the  heire,  for  want  of  assets  at 
1^  J  that  time  descended,  doth  recover  the  lands  of  his 
mother  by  force  of  this  act,  and  afterwards  assets  descend 
to  the  heire  from  the  father,  then  the  tenant  shall  recover  against 
the  heire  the  inheritance  of  the  mother  by  a  writ  of  false  judge- 
ment, which  shall  issue  out  of  the  record,  to  resummon  him  that 
oucht  to  warrant,  as  it  hath  beene  done  in  other  cases,  where- the 
heire  being  vouched  commeth  into  the  court,  and  pleadeth  that 
he  bath  nothing  by  discent. 

Thirdly,  that  the  issue  of  the  sonne  shall  recover  by  a  writ  of 
cosinafrc,  -aiel,  and  besaieL 

And  lastly,  tlmt  the  heire  of  the  wife,  after  the  death  of  the 
father  and  mother,  shall  not  bee  barred  of  his  action  to  demand 
the  heritage  of  the  mother  by  writ  of  entrie,  which  his  father 
aliened  in  the  time  of  his  mother,  whereof  no  fine  was  levied  in 
the  king's  court. 

Concerning  the  first,  tliere  be  two  points  in  law  to  be  observed.  (Ant.  54.  b.) 

First,  albeit  the  statute  in  this  article  name  a  writ  of  mor- 
dancestery  and  after  writs  ofcosinagey  aid,  and  besaiel  [e] ;  yet  a  writ  [e]  11  E.  a.  tit. 
of  right,  arjormedon,  a  writ  of  entry  ad  communem  legem,  and  all  ^«"'-  83- 
other  like  actions,  are  within  the  purview  of  this  statute ;  for  *q^®'  ^"'•^8' 
those  actions  are  put  but  for  examples.  PI  Com.  1 10. 

7  E.  3. 53.    Temps  E.  1.    Garr.  87. 

Secondl}',  where  it  is  said  in  the  said  act  (If  the  tenant  by  the  37  E.  3-  8, 9- 
courtesie  alien,  yet  his  release  with  warrantie  to  a  disseisor,  &c.  14  ^•4-  ^^-S- 
is  within  the  purview  of  the  statute,  for  that  it  is  in  cquall  mis-  JJ^  T^l, 
cliiefe ;  and  if  that  evasion  might  take  place,  the  statute  should 
have  beene  made  in  vaine. 

If  tenant  by  the  courtesie  be  of  a  seignlorie,  and  the  tenancie 
escheate  unto  him,  and  after  he  alieneth  with  warrantie,  this  shdll 
not  binde  the  issue,  unleise  assets  descend ;  for  it  is  in  equall  mis-  2a  Ass.  9  &  37. 
chk&«    But  notwithstanding  this  statute,  if  feme  tenant  in  dower  Temps  E.  1. 

had  G^tf-fiO. 
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had  oliencil  in  fee  witli  w&mntj  and  di«I,  the  warmitr  hai 
M  tt  H.7.  bound  llu-  hciri-  unlinthe  MMotcfo)  of  1 1  //.  7,  since  otir  autbot 
<•».«(>.'  wrnir:  by  which  natute  th*  bei're  mny  eausr,  notvtiihamJkg 
(ftMi.  58<t.  a.       lach  wnrrantip 

But  note,  tliere  U  a  ciiver»i(ip  betwccne  a  warranty  cm  the  put 

of  the  mother,  and  an  eelomtcll ;  for  nn  eslopppU  of  tltr  pari  of 

the  mother  shall  not  bind?  the  heire,  when  hee  claitneth  frora  tbe 

l8&S-ft-  hibn:  ttK  if  lands  bee  ^Vvpn  to  the  htubanil  and  wifi?,  M»d  10  the 

hciro*  of  the  husband,  the  bi»bttn<l  make  a  gift  in  tailc,  o^ 

fflnh,  31,  dicth,  die  wifi-  recovereth  in  a  rui  in  vttd  against  the  doni^e.  Kup> 

8  Uty-  Q4- "-)     poiing  fliat  she  had  fee  simple,  and  moke  a  feofibiM^nt  and  dyeOi. 

the  dunce  dyclh  without  issue,  the  issue  of  the  hunband  and  wile 

bring  u/hrmfdan  in  the  rererter  n^ninst  tlie  lea  See :  aiwl  ■kK' 

withstanding  that  he  wiw  hi'ire  to  the  eetoppi-l),   and  the  motl« 

was  estopped,  yet  for  thiit  he  claimed  the  land   as  beire  to  Ui 

father,  hee  wiw  not  eslpppcd.     Note,  that  warranties  ase  fisvoarH 

in   Inw,    being  part  of  a  nian's  assurance ;     but  ealopp«U  an 

odious. 

SI  R.  t.  If  a  feme  liuire  of  a  dlsscbor  tnfcoffVlh  me  w  ith  warrantie,  and 

JditKiMut  163.  marrielb  with  the  disseisee,  if  after  the  disseisee  bring  a  pratur 

(aRoILAbr.       .jjain«  me,  I  shall  rebut  Iiini,  in  re«peci  of  the  worraniH?  of  bi 

i  Krn.53.  h.       *'*'^'  ""*'  y"  ^^  demnndeih  tJie  tiuid  in  another  righL     And  m 

AuL  39G.  *.        if  the  huiband  and  wife  deninnd  the  right  of  the  wife,  a  waitaoM 

IJoct.  &  Stud,      of  the  cnllstersll  ancestor  of  the  husbaad  iihall  borre. 

+•■  **■    g  .  If  "  woman  had  bcene  tenant  for  life,  the  reniainder  or  rtvcr- 

'         '  ''       lion  to  her  next  hcire,  and  the  woman  bad  aliened  in  fea  mi 

died,  this  warrantie  had  barred  her  hcire  in  remainder  or  rtref 

itII.7.np.9o.   tion:  but  this  is  partly  holpen  by  the  said  act    of  it  //.  7,  tii, 

VU.  Sea.  6B6'    where  the  woman  hath  any  estate  for  life  of  the  inheritance  m 

Wht'ft)  c.'flo.   ptTchasc.of  her  husband,  or  given  to  her  by  any  ofthe  anoesttai 

«mU  ujioandrd,  of  the  husband,  or  by  any  other  person  seised  to  the  use  of  b« 

Uh.  i.fol.  17B,    husband,   or  of  any  of  his  ancestors,  there  her  alienation,  rdetue, 

ill  sir  AiiiiHHij      or  ccnlirniBtion  with  warranlic,  sliiiil  not  biiide  tin;  iieirc. 

MilHiuHjc'i 

cue.  3  a:  4  Ph.  &  Mar.  Dlrr  146.  Lib.  3,  ful.  59,  Go.  61.6].  Lincoloc  Colt.  c.i!?. 
PI.  Com.  fi,l.  56.  ao  Klii.  Ditr  36*.  Boti.  &  Sludoul  55.  8  T.Hr..  IJicr.  3411. 
IflEili.  D:rr354.  31  l^ii-  ibiil.  3^1.  Lib.  3.  fol.  50,51,  sir  CJcoi^- I3n.*rc's  ca?f. 
lib.  a.  fol.  79.     Filih.  caic.     37  11.  B.  23, 

To  the  authorities  quoted  in  the  margent,  wliicli  may  serve  k 
commentaries  upon  the  said  statute,  I  will  only  adde  ttvo  cases. 
[/]  Mich,  13.     The  one  was  [/]  A  man  seised  of  lands  in  fe'o  levied  a  fine  to 
Jic.inicrHar-     thc  USB  of  himsclfe  for  life,  and  after  to  the  use  of  his  wife,  and 
Irjf  &  WpsI  in      jjf  j]j^.  Iicires  males  of  her  bndv  by  him  bej;otten   for  her  join- 
ill  Cuiumimi        tire,  and  had  issue  male,  aiul  after  be  and  his  wifi:  levied  a  tine, 
Jlsucu.  Lincoln,  and  suffered  a  common  recovery,  the  husband  and  wife  died,  and 
the  issue  male  entred  by  force  of  the  said  statute  of  1 1  //.  7. 
And  it  was  holiien  by  the  justices  of  assise  (the   case  coinming 
downe  to  he  tried  by  ni.ii  pn'iw),  that  iheenlry  ofllie  issue  male 
was  lawfuU  (A)  :  and  yet  this  case  h  out  of  the   letter  of  the 
statute ;  for  she  neither  levied  thc  fine,  Ac.  being  sole,  or  witb 
any  other  after-taken  husband,  but  i.s  by  herselfe  with  ber  hus- 
band that  made  the  joynture.     Sed  tjui  ha-rel  in  Utera  haret  a 
cor/ice;  and   this  case  being  in  the  same  mischiefe.    is  therefore 
within    the   remedy  of  thu  statute,  by  the  intendment  of  the 
makers  of  tlic  same,  to  avoid  the  disherison  of  heires  who  were 

provided 

It  ^  KieWiam  v.  lAonpKn,  Cro.  Joe.  474. 
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provided  for  by  the  said  joynture,  and  especially  by  the  husband 

himselfe  that  made  the  joynture,  which  (as  it  was  said)  is  a 

stronger  case  than  the  example  set  downe  in  the  statute. 

[36671  ^^  other  was,  [g]  A  man  is  seised  of  cjr  lands  in  the  [  *]  Pasch. 
J  right  of  his  wife,  and  they  two  leviea  fine,  and  the  »7  J^'iz. 
con  usee  grant  and  rendereth  the  land  to  the  husband  ^  ^t,*^" 
and  wife  in  speciall  tayle,  the  remainder  to  the  right  heires  of  ,  "J*  ^    p^gj 
the  wife,  they  have  issue,  the  husband  dyeth,  the  wife  taketh  369!  a.  381.0. 
another  husband,  and  they  two  levie  a  fine  in  fee,  and  the  issue  Sid.  34. 
entereth,  this  is  directly  witlnn  the  letter  of  the  statute,  and  yet  ^'°-  *^5-  «. 
it  is  out  of  the  meaning;  because  the  state  of  the  land  moved  jo"^!^  h  b  0  a 
from  tlie  wife,  so  as  it  was  the  purchase  of  the  husband  in  letter^  Cro.  EJiz.  a.     ' 
and  not  in  meaning.     But  where  the  woman  is  tenant  for  life,  by  a  Cro.  475. 
the  ffifl  or  conveyance  of  anv  other,  her  alienation  with  warran-  1^^"*  40. 
tie  shall  binde  the  heire  at  this  day.     So  if  a  man  bee  tenant  for  ^^"1**  ^^'  j^ 
life  (otherwise  than  as  tenant  by  the  courtesie)  and  alien  in  fee  05]- °^ali?a^ 
with  warrantie,  anddieth,  this  shall  at  this  day  binde  the  heire  33.  qi6.    Cro. 
that  hath  the  reversion  or  remainder  by  the  common  law  not  Car.a44.pl.  464. 
holpen  by  any  statute.     But  all  this  is  to  be  understood,  unlesse  ^^^'  ^anco. 
the  heire  that  hath  the  reversion  or  remainder  doth  avoid  the  J^^ich  t*  *^'**iV 
estate  so  aliened  in  the  life  of  the  ancestour ;  for  then  the  estate  heard  amf ob-^ 
bein^  avoided,  the  warrantie  being  annexed  unto  the  estate,  is  served. 
avoioed  also ;  whereof  more  shall  be  said  in  this  Chapter  in  his  (^  ^^'-  -^I'l*. 
proper  place.     And  therefore  it  is  necessary  for  the  heire  in  l^^'  ^^'-92) 
auch  cases  to  make  an  entry  as  soone  as  he  hath  notice  or  (f\^p  66 
probable  suspicion  of  such  an  alienation*  Post.  367.  b. 

388.  b.    ioR«p.  »5.) 

As  to  the  second  clause  of  the  statute  of  Glocesterj  there  are 
two  points  of  law  to  be  observed. 

First,. that  bv  the  expresse  purview  of  the  statute,  if  assets  doe  pi.  Com.  TuU 
after  discend  from  the  father,  then  the  tenant  shall  have  recovery  roerstone't  c»se« 
or  restitution  of  the  lands  of  the  mother.     But  in  Sijbrmedon,  if  *  ^^-  ■•    ^^'  ?» 
at  the  time  of  the  warrantie  pleaded  no  assets  be  discended^  case^^*     ^"  * 
whereby  the  demandant  recovereth,  if  afler  assets  discend,  there 
the  tenant  shall  have  a  scire  facias  for  the  assets,  and  not  for  the 
land  intailed.     And  the  reason  hereof  is,  that  if  in  this  case  the 
tenant  should  be  restored  to  the  land  intailed,  then  if  the  issue  in 
taile  aliened  the  assets,  his  Issue  should  recover  in  ^Jbrmedon ; 
and  therefore  the  sages  of  the  law,  to  prevent  future  occasions  of 
auits,  resolved  the  said  divcrsitie  in  the  cases  abovesaid,  upon 
consideration  and  construction  of  the  statute  o£Glocester,  and  of 
the  statute  de  donis  condiiionalibus. 

Secondly,  it  is  to  bee  observed,  tliat  afler  assets  discendcd,  the 
recoverie  shall  bee  by  writ  of  judgement,  which  shall  issue  out  of 
the  rolle  of  the  justices,  &c.     And  here  two  things  are  to  be 
declared  and  explained.     First,  by  what  writ,  &c.  and  that  is  lib.  8,701.53, 
cleere;  viz.  by  scire Jacias.     But  the  second  is  more  difficult;  64-  Sym'swa.^. 
and  that  is,  upon  what  manner  of  judgement  the  scire  Jacias  is  to  J^*^*,*^,***  ^^ 
be  grounded  :  for  explanation  whereof  it  is  to  be  understood,  that  (D^it^Pla^iSo 
if  the  tenant  will  have  benefit  of  the  statute  he  must  plead  the  (sCro.  15.  Ant! 
warrantie,  and  acknowledge  the   title  of  the   demandant,  and  33.8.  aae^.a. 
pnnr  that  the  advantage  of  the  statute  may  bee  saved  unto  him, 
and  then  if  afler  assets  discend,  the  tenant  upon  this  record  shall 
have  a  scire  Jacias :  and  if  assets  discend  but  for  part,  he  shall 
have  a  seire Jacias  for  so  much.    But  if  the  tenant  plead  the 
warrantie;  and  plead  further  that  assets  discended;  &c.  and  the 

demandant 
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dmutiuUnt  taieth  i^tur  ihnt  itueu  ilt><%n«i^  not.  &c.  >b(E 
JMor  ii  fniin'!  fc>r  the  dcnundiuil,  whvreupon  he  rec«»»MWh,4f 
tenant,  albeit  wwu  ditc  after  disccnd,  »h»ll  never  ban  a  tn 
fhciai  upon  the  «aid  jutlgvoieni ;  Tor  that  by  hm  fiUae  pin  hr  W 
Inst  l)i<-  bmefit  of  the  iiaid  italule. 

Tmicbinc  the  ifaird.  aufficimt  hath  ttccf»e  apoken  befbrr.  fv 
the  loM,  it  w  to  be  obicrveil,  tbnt  if  the  biMbimd  be  wiird  U 
land*  in  the  right  of  hi*  wilV,  nnd  nutkctb  n  fir^dVmuit  in  fo  vitk 
wvraniic,  the  wife  dietti,  etxl  the  hiubind  dietli.  thit  «vntfie 
diflll  not  biixlc  t)ie  heirc  of  thi-  wile  witJioul  asuota.  aXtiOL  the  ta»- 
band  be  not  traout  by  the  curtesie.  But  uf  tliia  you  dball  Mil 
more  hereafter. 

In  the  meane  lime  know  this,  that  die  ksmhw  of  waiiMliab 
nne  of  the  most  curioiu  and  cunning  IcitrTiings  c*f  the  In*,  waA4 
great  use  ami  conscfjuroco  ( i  ). 


"  TV)  demand  any  litiuU 

only  be  nnneTed  in  freehold*,  er  iuheritancca  corpomlli  *UA 

pnMc  by  liverv,  as  bouMs  and  landi.  but  alM  to  frvcbolda  or  al»- 

ritwicex  incnrporeHl).  which  Ive  in  ^mal,  at  advowaou;  hJm 

R-ntii.  eornmoni.  cotarer^.  and  the  bke,  which   iaaue  out  of  Im# 

or  tenement*.     And  not  onclj-  to  inheritance  im  c.itr,  b«t  ■!»« 

rents,  commoft*.  CGtoven,  &c.  newly  created.      An  it  tnau  ^M« 

Mv)  may  );rant  a  rent,  Ac  out  of  land  for  life,  in  tarle.  or  ate 

90,4.13.         with  irarniKlic ;  for  ultliough  there  can  be  no  title  precedeMH 

go  IL8.  1^    thj,  rpnt,  vet  there  may  be  a  title  precedent  to  the  land,  otf.il 

IdiwZ™.'    •^"'*'  "  "■""'l'  '»•"''«  t""^  P^'  o*"''"^  ■■""■  *'>'*■■•'  r*"*'  uMfto 

18.    31  E.  I.      woidcd  by  the  rocofery  of  the  land  ;  in  which  caac  ihc  fcrWii 

Voudier  «fH-      tnay  helfie  himietfe  by  a  tvarrantia  earUg,  noon  the  eapeciaHafr 

1^^*-  ter.     And  soa  warrantie  in  lawmaycxboM  toa  r«ot,  &c.ieA 

''^'''^  '^       erented ;  and  therefore  if  a  rent  newtr  creaied   be  grankd  ii 

*  ^*   n  exchance  for  nn  acre  of  land,   thi*  exchanpe   ip  eooJ.  auil  e.r? 

<F  N.H.  '34-     erealeit  may  be  granted  for  ovcltJe  of  partition. 

'loi'b!     3o8.iiutj.     Poji.  389,  a.) 

Vi.k'S.ri.  741.         C^  -A  ninn  Kciscd  of  a  rent  secke  issuing  out  of  the 

45  K,  3.  nuiiinororyjo/.',  taketli  a  wife,  tJie  Imsbaiid  releaseth  I 

\ui!c1ii'T;-  to  thi'  torrL'-lenaul,  and  warrantetli  Uiicmenta  pricdiiliu 

?/k\'--  ""''  '''"'■'  '''''  "''''^'  '"■'"gE''''  "  "''■'^  "''  »l«"'er  of  tlic  rem,  i:-: 

aoK'y,  3<'-  tern' -tenant  shall  voudii',  for  that  albeit  tlie  release  eiiunJS; 

aiH, 7.  (1,  nay  of  exlinf.'iiisliiiK'nt,   yet   the  warrantie   extendi-il   to  \i.y- 

3  H,  7,  4,  |)v  Harrantiiifj  of  the  land,  all  rents,  &c.  issuing  out  of  llit  \2i'- 

~  ' ,.  *■  ''■.  that  are  su?]>ended  or  discharged  at   the   time   of  the  v.-i:TyJ..i 

nil  'ii  created,  are  warranted  also. 

14H.H."  30H.8.     I)ier4'.     (J  """■  Abr- 744.) 

Sect 


(1)  U[K>n  the  alterations,  made  by  the  statute  law  in  the  doctrine  of  wama-*)' 
see  notes  i  and  2.  373.  b. 


'  Lb.  J 
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Sect.  698. 

TjTlrf  RRA  NT  IE  that  commences  by  disseisin  is  in  this  manner:  as 
where  there  is  father  and  sow,  and  the  sonne  purchpseth  land,  8^c. 
and  letteth  the  same  land  to  his  father  for  terme  of'  yeares,  and  the  father 
by  his  deed  thereof  infeojfeth  another  in  feCy  and  oindes  him  and  his  heires 
to  warraniie,  ana  the  Jather  dies,  whereby  the  warrantie  descendeth  to  the 
son,  this  icarrantie  shall  not  barre  the  sonne\  for  notwithstanding  this  xcar^ 
rantie  the  sonne  may  uell  enter  into  the  land^  or  have  an  assise  against  th^ 
alienee  if  he  will,  because  the  warrantie  commenced  by  disseisin :  for  when 
the  father  which  had  but  an  estate  for  terme  of  yeares,  made  a  feoffement 
in  fee,  this  was  a  disseisin  to  the  sonne  of  the  freehold  which  then  was  in 
the  Sonne.  In  the  same  manner  it  is,  if  the  sonne  letteth  to  the  father  the 
land  to  hold  at  will,  and  after  the  fat  her  make  a  feoffement  with  warrantie, 
tfc.  And  as  it  is  said  of  the  father,  so  it  may  be  said  of  every  other  ar^ 
tester,  S^c.  In  the  same  manner  is  it,  if  tenant  by  elegit,  tenant  by  statute 
merchant,  or  tenant  by  statute  staple,  make  afec^nent  in  fee  with  warranty, 
f  this  shal  not  bar  the  heire  which  ought  to  have  the  land,  because  such 
tmrranties  commence  by  disseisin. 

**  VfTA  BR  ANT  IE,  that  commences  by  disseisin,  Sfc"  {l)    It  (D6ct  &  Stud. 

is  called  a  warranty  tliat  commenceth  by  disseisin,  because   155.  a.  b.) 
regularly  the  conveyance  whereunto  the  warranty  is  annexed 
d6th  worke  a  disseisin. 

Iti  this  Section  Littleton  puttcth  five  examples  of  a  warfantie 
commencing  by  disseisin,  viz.  of  a  feoiFenient  made  with  Warranty 


1  Roll.  Abr.  6^.      3  Rep.  37.) 

Fir»t,  that  the  disseisin  is  done  immediately  to  the  heirc  that 
is  to  be  bound :  and  yet  if  the  father  bee  tenant  for  life,  the  re-  H^-fi-  f"^-79l>. 

caae.      (Cro.  Car.  483.    3  Roll.  Abr.  741.) 

mainder 
•f  Sfc,  added  in  L.  and  M.  and  Roh. 


(1)  As  to  tmrranties  commencing  by  disseisin: — Lord  chief  baron  Gilbert 
divides  warranties  into  two  sorts;  first,  those  commencing  by  disseisin  or 
wrong ;  and  secondly,  binding  warranties.  The  first  are  where  the  ancestor 
that  fflftkes  the  warranty  is  partner  to  the  wrong ;  and  such  warranties  are  not 
obliging,  because  it  cannot  be  presumed  tltat  one  who  is  so  unjust  as  to  do 
frrong,  will  be  so  jnst  as  to  leave  a  rocoiifpetise  to  his  heir;  wherefore  su^h 
contracts  are  wholly  rejected  as  collusive,  and  founded  on  ho  consideration. 
In  the  Ancien  Coutumier  de  Normandie,  ch.  gd,  it  is  said,  that  in  a  writ  of  notA" 
veUe  disseisine  there  is  no  vouching  to  warranty ;  because  it  is  not  to  Jbe  suffered 
that  any  one  shoilld  retain  the  posscssian  of  another,  eitlier  by  himself,  or  by 
the  means  of  another,  or  that  he  should  disturb  it  by  his  foolish  bardihooa ; 
and  whoever  does  so  ought  to  restore  it. — [Note  316.] 
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566. b.  367.a.]    .  Of  Warraatre.       L.3.  C.  13.  Sect.  69a 

maioder  to  the  Sonne  in  fee,  the  father  by  covine  and  conioil 
maketh  a  lease  for  yeares,  to  the  end  that  the  lessee  shall  make 
a  feoffement  in  fee,  to  whom  the  father  shal  release  with  warrant 
tie,  and  all  is  executed  accordingly,  the  father  dyeth,  this  war- 
rantie  shall  not  binde,  albeit  the  disseisin  was  not  done  imme- 
diately to  the  Sonne ;  for  the  feoffement  of  the  lessee  is  a  disseiiia 
31  K.  3.  tit.        to  the  father,  who  is  particeps  criminis.    So  it  is  if  one  brodier 
Gaelic  !i8.      make  a  gift  in  tayle  to  another,  and  the  unde  disseise  ^e  donee^ 
(5  l^P-  50- «-;    1^^  infeofieth  another  with  warrantie,  the  uncle  dieth,  and  the 

warrantie  descendeth  upon  the  donor,  and  then  the 
(a  Roll.  Abr.       donee  dyeth  without  (^  issue,  albeit  the  disseisin  was  r^^Tn 
772, 773.  done  to  the  donee  and  not  to  the  donor,  yet  the  warran-  f    a.  J 

Aai.  3a. «,  56.  m.  tie  shall  not  binde  him.    The  father,  the  sonne,  and  a 
17 '•*•«*  7^*'     third  person  are  joyntenants  in  fee,  the  father  maketh  a  feoffinent 
'  ^'  *  in  fee  of  the  whole  with  warrantie,  and  dieth,  the  sonne  dieth, 
the  third  person  shall  not  only  avoyd  the  feoffement  for  his  owne 
part,  but  also  for  the  part  of  the  sonne ;  and  he  shall  take  sd- 
▼antage  that  the  warrantie  commenced  by  disseisin,  though  the 
disseisin  was  done  to  another. 
(Cro. Car. 483.)       The  second  qualitie  appearing  in  Littletons  examples  is,  tfast 

the  warrantie  and  disseism  are  stmtd  et  semel^  both  at  one  and  the 
9]  19  H.  8.  IS.  same  time,  [y]  And  yet  if  a  man  commit  a  disseisin  of  intent  to 
iib.5.  foi.79.b.  make  a  feofiment  in  fee  with  warrantie,  albeit  he  make  the  feof- 
Titzh.  case.  ment  many  yeares  after  the  disseisin,  notwithstanding  because  the 
^^rT^'tS^^  warrantie  was  done  to  that  intent  and  purpose,  the  law  shall  wi- 
Fost.3&i. m.  Ju^S^  upon  the  whole  matter,  and  by  the  intent  couple  the 
371.  a.  disseisin  and  the  warrantie  together. 

9  Rep.  81,  m.        Ant.  314.  b.       5  Rep.  78.) 

The  third  aualitie  is,  that  the  warrantie  that  comroenceth  by 
disseisin  by  all  these  examples  (if  it  should  binde)  should  bin^ 
as  a  collaterall  warrantie,  and  therefore  commencing  by  disseiiia 
shall  not  binde  at  all. 

(>  J^n-  304,  «  Shall  not  bar  the  keire,  Sfc.''    For  by  the  authoritie  of  our 

305.  Cro.  Car.  author  himselfe,  a  lessee  for  ycarcs  may  make  a  feoffment,  and  bj 
Vide  Sect.  61 1.  ^^  feofiment  a  fee  simple  shall  passe ;  so  as  albeit  as  to  the  le«or 
699.  Bract,  foi.  it  worketh  by  disseisin,  yet  betweene  the  parties  the  warrantie 


L^ 


cap.  bisseitin.  '  warrantie.     And  therefore  if  a  lessee  for  yeares,  or  tenant  bt 

60  k  3.  la.  b.  elegit fS^c,  or  a  disseisor  incontinent  make  a  feoffment  in  fee  with 

8  H.  7.  5.  warrantie,  if  the  feofiee  be  impleaded,  hee  shall  vouch  the  feoffor, 

C  E.3. 11.  and  after  him  his  heire  also;  because  this  is  a  covenant  resll, 

nints  e^t  faits  ^^^^  binde  him  and  his  heires  to  recompence  in  value,  if  they 

67.    18  £.3.  ^^^^  assets  by  discent  te  recompence;  for  there  is  a  feoffineot 

Issue  36.  dejactoy  and  a  feofiment  dejure:  [*]  and  a  £eo&neat  dt /(ut9 

4  £-2.  Briefe  made  by  them  that  have  such  interest  or  possenioa  as  is  afinf- 

'^Mo^^'  **^^'  *^  P®^  betweene  the  parties,  and  against  all  men  but  only 

4S  £  3^7*  ogaiuBt  him  that  hath  right.    And  therefore  if  th^  lord  be  gs^ 

17  £.3.41.  deine  of  the  land,  or  if  Uie  tenant  maketh  a  lease  to  the  lofdftr 


F.  N.  B.  aoi.      the  lessor  it  is  a  disseisin. 


aoi. 

lib.  3.  fgl.  78   in  Fermor's  case.        [♦]  Temps  E.  1.    Countcrplta  de  Yoncher  it6. 
(10  Rep.  95'*'?^^^^  »•  ^-  48,  in  the  tcond  part  of  the   Institute.. 


TV 


L.  3.  C.  13.  S.  699, 700.    Of  Warrantie.    [367.  a.  367.  b. 

The  fourth  qualitie  is  a  disseisin;  but  that  is  put  for  an  ex- 
ample; and  the  rather,  for  that  it  is  most  usaall  and  frequent: 
but  a  warrantie  that  commenceth  by  abatement  or  intrusion  (that 
is,  when  the  abatement  or  intrusion  is  made  of  intent  to  make  a 
feoffment  in  fee  with  warrantie),  shall  not  binde  the  right  heire, 
no  more  than  a  warranty  that  commenceth  by  disseisin,  because 
all  doe  commence  by  wrong.  And  so  it  is  if  the  tenant  dieth 
without  heire,  and  an  ancestor  of  the  lord  enter  before  the  entrie 
of  the  lord,  and  make  a  feoffment  in  fee  with  warrantie,  and 
dieth,  this  warrantie  shall  not  binde  the  lord,  because  it  com- 
menceth by  wrong,  being  in  nature  of  an  abatement.  Et  sic  de 
simUibus.  (i) 


Sect.  699. 

A  L  S  O,  if  a  gardeine  in  chivalrie,  or  gardeine  in  socage, 

[367J  make  ^  a  feoffment  in  /ie,  or  injfee  tai/e,  or  for  life,  mth 

.  b.  J    warrantie,  S^c,  such  warranties  are  not  barres  to  the  heyres  to 
whom  the  lands  shall  bee  discended,  because  they  commence  by 
disseisin. 

UE  RE  Littleton  addeth  the  cose  of  gardeine  in  chivalrie,  and  1 9 £.3- Gar. 90. 

gardeine  in  socage,  and  gardeine  because  nurture  is  also  in  ^^"'^' 
the  same  case.  &lLu 

abovef aid.    Vide  Sect.  698.    (3  Rep.  37.) 


Sect.  700. 

A  LSO,  if  father  and  sonne  purchase  certaine  lands  or  tenements,  to 
have  ana  to  hold  to  them  joyntlt/,  S^c.  and  after  the  father  alien 
the  whole  to  another  (et  puis  le  pier  aliea  *  1  'entier  a  ua  auter),  and  binde 
him  and  his  heires  to  warrantie,  o^c.  and  afier  the  father  dieth,  this  war" 
ran  tie  shall  not  harre  the  sonne  of  the  moitie  that  belongs  to  him  of  the  said 
lands  or  tenements,  because  as  to  that  moitie  which  belongs  to  the  sonne, 
the  warrantie  commences  by  disseisin,  Sfc. 

*  Tentier-^rentierte,  L.  and  M,  and  Roh. 

— '^'*^»»^»«.«^^^1i^»*«    M ■ ■  ■       ■    I  I  ■■  ■     ■  I     ■         M  ■  I  I  ■     ■      I  I 

(1)  The  editor,  in  note  1,  to  page  330.  b.  has  (he  fears  too  prolixly)  at- 
tempted to  explain  the  difference  between  actual  disseisin  and  disseisin  by 
election,  and  to  prove  that  the  disseisin  produced  by  a  feoffment,  however 
slender  or  tortious  the  estate  of  the  feoffor  may  be,  is  an  actual  disseisin.  It 
is  submitted  to  the  reader,  that  what  he  has  said  on  that  subject  is  confirmed 
by  what  Littleton  says  in  this  Section,  and  lord  Coke's  commentary  upon  it. 
Ijie  discussion,  in  the  note  above  referred  to,  of  the  operation  of  a  feoffment, 
and  the  discussion  in  note  1,  p.  271.  b,  of  the  operation  of  conveyances  deriving 
their  effect  from  the  statute  of  uses,  will,  pernapa,  assist  the  reader  in  form- 
2Dg  accurate  notions  of  the  di&renoe  in  the  operations  and  effect  of  feoff-' 
ments,  fines,  common  recoreriesy  bargains  ani  salesi  releases  and  willi.-- 
[Note  317.] 

zx  t 
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13  Ass.  8.  <<  rpO  have  and  to  hold  to  them  joyntly^  S^cJ*    This  is  to  bee  in- 

13  £.  3-  -^   tended  of  a  joynt  purchaae  in  fee;  for  if  the  purchase  were 

^^^e'gf  ^^   ^  ^^  father  and  the  sonne,  and  the  heiret  of  the  sonne,  ajad  the 
8  H.  7. 6.  father  niaketh  a  feoifinent  in  fee  with  warrantie,  if  the  tonae 

(5  Rep.  79.)       entreth  in  the  life  of  the  fieuher,  and  the  feoffee  re-enter,  the 

father  dieth,  the  sonne  shall  have  an  assise  of  the  whole ;  and  so 
is  the  booke  of  22  H.  6,  to  be  understood.  But  if  the  aonne  had 
not  cntred  in  the  life  of  the  father,  then  for  the  Other's  moitie  it 
had  beene  a  barre  to  the  soiine,  for  that  therein  he  had  an  estate 
*^    (Post.  393.  a.)     for  life;  and  therefore  the  warrantie  as  to  that  moitie  had  betoe 

collateral!  to  the  sonne,  and  bj  disseisin  for  tlie  Sonne's  moitie; 
(1  Rep.  66.)        and  so  a  warrantie  defeated  in  part,  and  stand  good  in  part.    And 

this  appcareth  by  the  example  that  Littleton  hath  put.    But  if  the 

purchase  had  beene  to  the  father  and  sonne,  ana  to  the  heires 

of  the  father,  then  Uie  entrie  of  the  sonne  in  the  life  of  the  father, 

(F.N.B.ig^.a.)  as  to  the   avoydance  of  the  warrantie,  had  not  availed  him^ 

because  his  father  lai^'fully  conveyed  away  his  moitie  ( 1 ). 
Tempi.  £.1.  If  a  man  of  full  age  and  an  infant  make  a  feoffment  in  fee  with 

Voiich  ao:^  warrantie,  this  warrantie  is  not  void  in  part,  and  good  in  part; 
Joim  LonSn's  ^"^  *^  ^^  ?^^^  ^^^  ^^^  whole  against  the  man  of  full  age,  and  royd 
case,  14H.  6.  against  me  infant :  for  ajbcit  the  feoffment  of  an  infant  passii^ 
<8  llep.  42.         by  liverie  of  seisin  be  Toydable,  yet  his  warrantie,  whidi  take£ 

Plowd.  66.  b.       effect  only  by  deed,  is  meerely  voyd. 
fiRep.  1J9.)  J    J  ^  J      J 


^  Sect.  701.  pesi 

j^LSO,  if  A.  of  B.  bee  seised  of  a  mese,  and  F.  of  G.  that  no  right 
hath  to  enter  into  the  same  mese^  claiming  the  said  mese,  to  hold  to 
him  and  to  his  heires,  entreth  into  the  sai/d  mese,  but  the  same  A.  of  B.  ii 
then  continually  abiding  in  the  same  mease:  in  this  case  the  possession  q^' 
the  freehold  shall  bee  alwayes  adjudged  in  A.ofQ.  and  not  in  F.  ofG- 
because  in  such  case  where  two  bee  in  one  house,  or  other  tenements,  and 
the  one  claiineth  by  one  title,  and  the  other  by  another  title,  the  laze  skal 
adjudge  him  in  possession  that  hath  right  to  have  the  possession  of  the  s(tme 
tenements.  But  if  in  the  case  aforesayd,  the  sayd¥,  ofGrmake  a  fe<f* 
ment  to  certaine  barrettors  and  extortioners  in  the  countrie,  to  have  fnain* 

tenanct 


(1)  It  is  greatly  to  be  regretted,  that  sir  Edward  Coke  has  not  expressed 
himself  more  fully  on  the  subject  hinted  at  by  him  in  this  note,  the  defeating 
of  the  warranty  by  the  heir's  entry  or  claim  in  the  ancestor's  life-time.  It  ii 
thus  mentioned  by  lord  chief-baron  Gilbert,  Ten.  135.  The  heir  was  pre- 
sunied  to  receive  a  recompense,  and  therefore  was  barred  if  he  did  not  cuia 
during  the  life  of  his  ancestor;  and  this  was  the  more  reasonable,  becanss 
such  recompenses  were  anciently  in  lands,  which  did  of  ri^ht  descend  ts  tbs 
heir;  and  if  the  ancestor  did  aJien  them,  the  heir  must  claim  hia  own  duriop 
the  life  of  his  ancestor,  otherwise  he  could  tiever  claim  it,  inasmuch  as  tins 
was  the  whole  time  of  limitation  for  the  heir  to  challenge  his  own  in  this  esse; 
and  if  he  slipped  that  time,  he  was  barred  for  ever,  inasmuch  as  there  might  b« 
secret  conveyances  to  alien  the  recompense  for  the  benefit  of  the  heir,  wbidi 
might  turn  to  the  prejudice  of  the  purchaser,— [Note  318.] 


I, 
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tenancefrom  them  of  the  sayd  house,  by  a  deed  of  feoffment  with  warranties 
by  foree  whereof  the  mid  A.  of  B.  dare  not  abide  in  the  house,  but  goeth 
out  of  the  same  (perforce  de  quel  le  dit  Jl.  de  J5.  ne  osast  pas  demurrer 
en  le  mease,  mes  *  alast  hors  de  le  mease),  this  warrantie  commenceth  by 
disseisin,  because  such  feoffment  was  the  cause  that  the  sayd  A.  of  B,  re- 
linquished  the  possession  of  the  same  house  f . 

**  T^HERE  two  bee  in  one  house,  Spa.  and  the  one  chimeth  hu  (Ant.  194.  a. 

one  title,  and  the  other  by  another  title,  Sfc"     For  the  rufe  ^44.  ^  1  R<«» 
-is,  Duo  non  possunt  in  solido  unam  rem  possidere,  '  Plowd  i-'n  b* 

19 II.  6.  fel.  s8.  b.  per  Newton.      (8ideii.  385.  a.    Ant  1  bo.  b.  1 8 1 .  a.) 

These  words  of  our  author  be  significant  and  matoriall:  [h]  for  ['<]  17  ^-  3-  59* 

if  a  man  hath  issue  two  daughters,  bastard  eigne  and  mulier  11  A^s.  p.  23. 

puisne,  and  die  seised,  and  they  both  enter  generally,  the  sole  f^{{^.^  101.  b. 

possession  shall  not  be  adjudged  only  in  the  mulier,  because  they  iioi^.  /ao. 

both  claime  by  one  and  the  same  tide ;  and  not  one  by  one  title,  Ant.  189.  244. 

smd  the  other  by  another  title,  as  our  author  here  saith.  10  }^^P'  Lam- 

[t]  If  the  tenaunt  in  an  assise  of  an  house  desire  the  plaintiflfe  ^^ '  ^^'^'^ 

to  dine  with  him  in  the  house,  which  the  plaintiffe  dotli  accord-  [»]  P'-  Com.  9U 

ingly,  and  so  they  bee  both  in  the  house;  and  in  truth  one  pre-  H*^„cv'l^ie'i 

tendfeth  one  title,  and  the  other  another  title :  yet  the  law  in  this  ^ase.^ 

case  shall  not  adjudge  the  possession  in  him  that  riffht  hath;  (i\ut. 245. b. 

because  our  author  here  saith,  hee  claimed  not  his  ri^t,  and  it  rlowd.  93. «.  b^ 
should  be  to  his  prejudice  if  the  law  should  adjudge  him  posses- 
aion;  and  a  trespasser  hee  cannot  bee,  because  hee  was  invited 
by  the  tenant  in  the  assise. 

'<  Barrettors,"    A  barrettor  is  a  common  moover  and  exciter.  See  the  Indite* 

4>T  maintainer  of  suits,  quarrels,  or  partSj  either  in  courts  or  else-  m^Q^  of  a  com- 

where  in  the  countrey.    In  courts,  as  in  courts  of  record,  or  not  ^"  Banretor. 

of  record ;  as  in  the  countie,  hundred,  or  other  inferior  courts.  ^  *  ^*  ^^^'  ^  * 

ilk  the  countrie  in  three  manners:  first,  in  disturbance  of  the  40 £.3. 33. 

peace:    secondly,  in  taking  or  keeping  of  possessions  of  lands  Lib. 8.  lol.  3^1.  b. 

in    controversic,    not    only  by    force,    but    also    by  Case  de  Barre- 

[36871  03*  subtiltie  and  a  deceit,  and  most  commonly  in  sup-  /l\j^^^  ,»,. 

1.    J  pression  of  truth  and  right :  tliirdly,  by  false  inventions,  Sidfrf.s84. 

and  sowing  of  calumniations,   sumors,    and    reports,  2lU>ll.Abr.355j^ 

whereby  discord  and  disqujet  may  grow  betweene  neighbours.  <i  K«ll.  Abr. 

35  8  V 

*^  Barretor'*  is  derived  of  this  word  Charret J  which  signifieth  33  E.  1.  Stat,  da 
not  only  a  wrangling  suit,  but  also  such  brawles  and  quarrels  in  Cunspiracic. 
the  countrey  as  are  aforesaid.  p^-®-  "i>» jupr^ 

^  (3  Rep.  36.) 

y  Extortioners"    Extortion  in  his  proper  senBe,  is  a  great  mis-  p.  Com.  foi.$4. 

prision,  by  wresting  or  unlawfully  taking  by  any  ofi)cer,  by  colour  Lib.  10.  fol.  ioi« 

of  his  office,  any  money  or  valuable  tlun^  of  or  from  any  man,  *^^-  B^aiifages 

either  that  is  not  due,  or  more  than  is  due,  or  before  it  be  due ;  /^l^jt^  j  m.) 
quod  non  est  debitum,  vel  ouod  est  tdtra  debitum,  vel  ante  tempus 
Mod  est  debitum :  for  this  is  to  be  knowne,  that  it  is  provided  by  ^ 

we  [1}  statute  of  ^.  1,  that  no  sherifFe,  nor  any  other  minister  W  ^^.  >'^2(V 

42  R  3.  ft.    37  Ais.  14.    PI  Com.  68,    (»  Koli.  Abi;  3a.) 

of 

•  «e  ea,  added  in  L.  and  M.  md  Boh.      f  ¥^  ^'^^^  ift  L.  and  M..«!m1  lUk. 


kbj 


a.  u  r  ij- 

StMIDf.  49. 

3E.3 
W  mi.  .3. 


Dior  uid  M«n 
Mic.up.  5.  jl 
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of  the  kinc,  •liftll  take  any  reward  for  doing  of  his  office,  but  tclj 
that  wlucTi  the  king  alloiFeth  him,  upon  psine  tlmt  hee  tU 
render  double  to  the  partic,  and  be  pgnisbed  at  the  ldng'«pl<»- 
■ure.  And  this  wai  tne  entitiit  common  taw,  and  wac  poaJniU; 
by  fine  and  imprisonment ;  but  Hic  itittute  added  the  mfottmi 
pcnaltir.  But  rotne  latter  (taiutei  having  permitted  tkcn  U 
take  in  come  case«;  by  colour  thereof  the  bing'a  aScert  wi 
tnioiitera,  as  slieriffin,  coroneri,  otcheators,  lecdariea,  gMleii 
and  the  like,  doe  otfead  in  most  CM*.t;  and  Heang  this  acini 
■tandeth  in  force,  ^cy  ctuuiot  tskc  any  thing  but  ifbcre  ma  h 
farre  as  lallcr  statute*  have  allowed  unio  tht^m.  But  yet  wd 
reaionable  feci  ai  have  beene  allowed  bj'  the  courU  of  jiniiacf 
antient  time  to  iiiferiour  raicistert  and  atiendanta  of  count  £e 
their  labour  and  Bttendouce,  if  it  be  asked  and  taken  of  ik 
robiort,  id  no  extortion. 

And  all  this  waa  resolved  (n]  by  the  «-hole  court  of  kia-'i 
bench,  betweene  Sfiurleu  plaintifTe,  and  Pacirr  dcputie  of  tat 
of  the  aheriffea  of  London, 


an  action  upon  the  ca«c  b  tk 
the  im^ 


kins's  bench, 

See  the  statute  of  si  H.  1.  cup.  5,  setting 
ordinarieB,  registers,  and  otlier  officers,  in  1 
many  other  statutes;  as  for  example,  the  stniuto  of  \<f  H-r 
cap.  8,  against  taking  of  shewage  (that  is,  taking  of  any  tkif 
for  shewing  of  wares  end  merchundises  that  bo  truly  curtMH 
to  the  king  before)  and  the  like. 

Of  this  crime  il  is  said,  that  it  is  no  other  than  robberie:  ltd 
Another  aaitb.  that  it  is  more  odious  than  robburitr;  CorrcUm 
■■  apparent,  and  hath  the  face  of  a  crime ;  but  extortim  •• 
on  the  TJsure  of  vertue,  for  expedition  of  justice,  and  the  ■•; 
and  it  is  ever  accompanied  with  the  grievous  tirm^  of  peijnriK 

But  largely  extortion  is  taken  for  any  oppression  by  aUrt 
power,  or  by  colour  or  pretence  of  right ;  and  so  I.:!f!ft^ii  t»l«i 
it  in  this  pince.  F.xtortw  is  derived  from  the  verbe  ritonjin: 
and  it  is  called  cnWn  fxpilalionU,  or  ctmeussionit :  and  herebn- 
retors  and  extortioners  are  put  but  for  examples :  for  if  iJb 
fcoffcmcnt  be  made  to  any  other  person  or  persons,  the  law  i:  tD 


Ko.vS'^-) 


;nd  signifieth  in  !*■ 
a  taking  in  hand,  bearing  up  or  upholding  of  quarrels  and  side, 
■'        ■  ■     '  r  hindnince  of  common  right ;    Culpa  r^  -n 


<3lni(,  175-  "To   hnvf   mninlcnmiee frnm 

s  liui.  '111.         nenlia,  is  derived  of  the  verbe  rr 

liver.  r,55.5S6. 

to  the  disturbance  o  _ 

te  immitcere  ad  se  non  pertinetiti;  and  it  is  twofold,  1 
countrey,  and  another  in  the  court.  For  quarrels  and  sides  b 
pi]iE, 3.  top.  the  court  [k]  the  statutes  have  inflicted  grit'vous  punishmoA' 
14.  aoE.3.  But  this  kinde  of  maintenance  of  quarrels  and  sides  in  the  countro 
m'  M'^h  •}  "  punishable  only  at  the  suit  of  the  king,  [r]  as  it  hath  bttu 
jii  imhcSiarrc.  resolved.  And  this  maintenance  is  called  manutenentia,  or  vkj"- 
CliBiiilwr.  tentjo  rurolis,  for  example,  as  to  take  poseeasions,  or  keepe  p»- 

(Uuc.  rid. 340.)  sessions,  whereof  Z.il(/ef on  here  speaketh,  or  the  like  (1). 


{i)  Wlietheran  attorney's  laying  out  money  for  his  client  be  mainieosnC- 
bcc  Pierson  v.  Hughes,  Freeman  71.  81.— By  the  ancient  Roman  law,  th« 
were  few  cases  in  which  a  person  was  admitted  to  plead  by  an  attorney,  V- 
tordjng  to  tlie  rule,    yemo  alicno  nomine  tegt  agere  potest.     Kecourte  •* 

(Jicrdiw 
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The  other  is  called  cwrialk^  because  it  is  done  pendente  placitOf 
in  the  courts  ef  justice ;  and  this  was  an  offence  at  the  cetamon 
buvv^and  is  threefold. 

Fursty  to  maintaine  to  have  part  of  the  land«  or  any  thmg  oot  33  £.  1.  Stat,  a 
of  the  land,  or  part  of  the  debt,  or  other  thing  in  plea  or  suit ;  uifine. 
and  this  is  callea  cambipartia^  champertie.  eff ^^*  *^^* 

33  H.  6 . 7.    9  H.  7.  aa.    (a  Roll.  Abr.  114.)     30  Am.  5.  1 9  E.  4. 3.     so H.  6.  la. 

34  li.  6. Q.  II  H.6. 11.  8  H.  5.  8.  10 E.  4.  19.  W.  1.  cap.  25.  a8  W.  a. 
cap.  49.  Artie,  super  Cart.  cap.  1 1.  F.  N.  B.  17I1 172.  Mirror  cap.  1.  $  5.  {Mo.  6. 
Aot  157.      Hob.  S94.) 

The  second  is,  when  one  nuuntaineth  the  one  sid^ 

[^50T1  ^^out  having  any  part  of  the  thing  in  ^  plea,  or  suit; 
^   J  and  this  maintenance  is  twofold,  general  maintenance, 
and  speciall  maintenance ;  whereof  you  shall  reade  at 
large  in  our  bookes,  which  were  too  long  here  to  be  inserted. 

The  third  is  when  [u\  one  laboureth  the  jury,  if  it  be  but  to  [u]  13  H.4. 16. 
appeare,  or  if  he  instruct  them,  or  put  them  in  feare,  or  the  like,   °-  „  ^'  ^'  ^7'* 
he  is  a  maintainer,  and  he  is  in  law  called  an  embraceor,  and  an  ]}^  ^^' 
action  of  maintenance  lyeth  against  him;  and  if  he  take  money, 
a  decies  tanium  may  be  brought  against  him.    And  whether  the 
jury  passe  for  his  side  or  no,  or  whether  the  jurie  give  any  verdict 
at  all,  yet  shall  he  be  punished  as  a  maintainer  or  embraceor 
either  at  the  suit  of  the  luag  or  partie. 

Here  in  this  case  that  Littleton  putteth,  the  feoffment  is  void 
by  the  statute  [a]  of  1  R.2.;  for  thereby  it  is  enacted,  that  H  i  R*^- 
£^>ffements  made  for  maintenance  shall  be  holden  for  none,  and  ^*P- 9-    yy'- 
of  no  value,  so  as  LMetan  putteth  his  case  at  the  common  law ;  ^7  ".  «•  toi.  33, 
for  he  seemeth  to  allow  the  feo&ment,  where  he  saith  sitch  feoff' 
meni  was  the  cause^  Sfc.i  but  some  have  said  that  the  feofiement 
is  not  voide  betweene  the  feoffor  and  feoffee,  but  to  him  that 
right  hath. 

Now,  since  Littleton  wrote,  there  is  a  notable  statute  [b]  made  |>]  3a  H.  8. 
in  suppression  of  the  causes  of  unlawfull  maintenance  (which  is  cap*  9- 
the  most  dangerous  enemie  that  justice  hath),  the  efiect  of  which  (^^^^  79*  ••) 
statute  is. 

First,  that  no  person  shall  bargaine,  buy,  or  sell,  or  obtaine  (a  Roll.  Abr. 
any  pretenced  rights  or  titles.  J*3. 1 J4. 

Secondly,  or  take,  promise,  grant,  or  covenant  to  have  any  ^®°*  "^^ 
Tight  or  title  of  any  person  in  or  to  any  lands,  tenements,  or 
hereditaments;  but  if  such  person  which  so  shall  bargaine,  &c 
their  ancestors,  or  they  by  whom  he  or  they  claime  the  same, 
have  beene  in  possession  of  tlie  sama,  or  of  the  reversion  or  re- 
mainder thereof,  or  taken  the  rents  or  profits  thereof  by  the 
Vpace  of  one  whole  yeare,  8tc.  upon  paine  to  forfeit  the  whole 
value  of  the  lands,  &c  and  the  buyer  or  takec,  &c.  knowing  the  (,  Leon.  167. 
same,  to  forfeit  also  the  value.  ao8. 

Plowd.  89.  a.) 

Thirdly, 


'  dierefore  had  to  a  fiction  at  law,  by  which  it  was  supposed  that  the  property 
of  the  thing  in  contest  was  made  over  to  the  attorney.  The  consequence  was, 
that  the  proceedings  were  carried  on  in  the  name  of  the  attorney,  and  even 
the  sentence  passed  upon  him.  Hence  he  was  called  the  dominus  litis.  See 
Boehmer  de  dominio  litis^  /.  la.  Pothier  Pandecta  Justinianeaf  lib.  3.  tit.  3«  J  ^ 
—[Note  319.] 


Ill*  cbm:,  ^,  iiHui  a.  goon  ik^iuu  rtgi 
beiitg  out  of  poucnioR,  graoteth  to,  or  contracteth  I 
with  another,  he  hath  now  made  his  good  right  of 
t«ncecl  M'ithin  the  statute,  and  both  the  rnotor  i 
within  the  danger  thereoC  A  Jbriian  of  a  ligli 
Quod  nota. 

It  is  further  to  be  koownc,  that  a  right  or  title  ■ 
Bid«rc(l  thtvc  manner  of  wayes. 

First,  as  it  is  naked  and  without  poatession.     Sec 
the  abttolutc  right  commeth  by  releoat!  or  otherwise 
full  posseuion  ;  aud  no  third  person  hath  either  job 
or  jus  voaeaionis.    The  third  when  he  hath  a  good 
wrongtuU  posjcsnion.    As  to  the  first,  sookewhat  hath 
and  mure  xhali  be  said  heteofler.     As  to  the  second 
former  example,  if  A.  be  disseised,  and  the  disaeiaee  i 
him  (N),  hi.'  may  presently  seU,  grant,  or  oomtract  for  tl 
need  not  tarric  a  yeere ;  for  it  is  a  rule  upon  this  ■ 
FJ.Cum.Psr-      whosoever  hath  tlie  absolute  ownership  of  aay  land, 
tridgc') COM  ubi  or  hereditaments  (as  in  this  caw  th«  rlJMcisor  hath), 
iup.    6  £.  C.      owner  may  at  his  pleasure  borgnine,  grant,  or  conti 
'"'"■'  land,  for  no  person  can  thereby  be  prejudiced  or  grii 

so  if  a  man  raottgogc  his  land,  and  after  redeeme  ti 
if  a  man  recover  land  upon  a  former  title,  or  be  iw 
Plawd.Bg.s.)  ancient  right,  he  may  at  any  time  bai^aine,  grant, 
for  the  land,  for  the  reason  aforesaid.  As  to  the 
the  case  aforesaid  thi;  disseisor  dieth  seised,  and  A.  I 
cntreth,  and  disseise  the  hcirc  of  the  dissessor,  albeil 
ontient  right,  yet  seeing  the  possession  is  unlawful! 

{;aine  or  contract  for  tlie  land  before  hee  hath  beene  i 
ly  the  space  of  a  yeare,  be  is  within  the  daaget  of 
because  the  heire  of  the  disseisor  hath  right  to  th( 
and  he  is  thereby  grieved,  et  xic  de  itmiiibtu  t  and  ai 
hath  a  prctenced  right  (and  none  in  verity)  gettetfa 
aion  wron(;fulIy,  yet  the  statute  cxtendetn  unto  hi 
where  he  Is  out  of  possession. 
»3Elli,  Dler  Note,  the  words  of  the  statute  be  (any  pretencecl  r 
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Other  to  the  intent  to  trie  the  title  in  an  ^ectiommjlmue^ 

[j^gOTl  that  is  out  of  the  statute,  q^  because  it  is  in  a  kinde 
t^    J  of  course  of  law;  but  if  it  be  made  to  a  great  man,  or 
any  other  to  sway  or  countenance  the  cause,  that  ia 
within  this  statute. 

Also  the  statute  speakes  (of  any  right  or  title  to  any  land,  Ac.) 
[h]  A  customary  right,  or  a  pretence  thereof  to  lands  holden  by  [6]  Lib.  4.  fof. 
copie,  is  within  this  statute.  *^-    Copihold 

The  said  proviso  (which  is  rather  added  for  explanation,  than  g^^'g  ^.^ 
of  any  necessitie)  extendeth  only  to  a  pretenced  right  or  title,  Maintenaocc 
and  (A)  to  a  good  and  cleare  right ;  and  therefore  without  question,  Brooke  36. 
any  that  hath  a  just  and  lawfuil  estate  may  obtaine  any  pretenced 
riffht  by  release  or  otherwise ;  for  that  cannot  be  to  the  prejudice  (5  Rep.  60.) 
of  any:  nay,  as  liath  been  said,  a  disseisor  that  hath  a*  wrongfuU 
eetfite  may  obtaine  a  release  of  the  disseisee,  and  that  is  not  within 
the  body  of  the  act,  and  consequently  standeih  not  in  need  of  any 
proviso  to  protect  him. 

And  therefore  [c]  if  there  be  tenant  for  life,  the  remainder.  fc]34lL8. 
in  fee  by  lawful!  and  just  title,  he  in  the  remainder  may  obtaine  Dicr5a. 
and  get  the  pretenced  right  or  title  of  any  stranger,  not  only  for 
that  the  particular  estate  and  the  remainder  are  all  one,  but  for 
that  it  is  a  meane  to  extinguish  the  seeds  of  troubles  and  suits, 
and  cannot  be  to  the  prejudice  of  any,  as  hath  beene  said.  And 
where  the  statute  saith,  (being  in  lawfuil  possession  by  taking 
the  yearely  rent,  &c. )  those  words  are  but  explanatory,  and  put 
for  example ;  for  howsoever  he  be  lawfully  seised  in  possession, 
reversion,  or  remainder,  it  sufficeth  though  he  never  tooke  profit. 
But  the  matter  observable  upon  this  proviso,  which  is  worthy  of 
observation,  is,  that  if  a  disseisor  make  a  lease  for  life,  lives,  or 
yeares,  the  remainder  for  Iffe,  in  tayle,  or  in  fee,  he  in  remainder 
cimnot  take  a  promise  or  covenant,  that  when  the  disseisee  hath 
entred  upon  the  land,  or  recovered  the  same,  that  then  he  should 
convey  the  land  to  any  of  them  in  remainder,  thereby  to  avoid 
the  particular  estate,  or  the  interest  or  estate  of  any  other;  for 
the  words  of  the  proviso  be  ( buy,  obtaine,  get,  or  have  by  any 
reasonable  way  or  meane)  and  that  is  not  by  promise  or  covenant 
to  convey  the  land  after  entry  or  recovery ;  for  that  is  neither 
lawfuil,  being  against  the  expresse  purview  of  the  body  of  the 
act,  and  not  reasonable,  because  it  is  to  the  prejudice  of  a  third 
person.     But   the  reasonable  way  or  meane   intended  by   the  » 

statute,  is  by  release  or  confirmation,  or  such  conveyances  as 
amount  to  as  much  :  and  this  agrecth  with  the  letter  of  the  law, 
viz.  the  pretenced  right  or  title  of  any  other  person;  and  rights 
and  titles  are  by  release  or  confirmation,  as  by  reasonable  wayes 
and  meanes  lawfully  transferred  and  extinct :  and  the  words  of 
promise  or  covenant,  &^c.  which  are  prohibited  by  the  body  of 
the  act  are  omitted  in  the  proviso. 

^^Relinquished  the  possession,  Sfc.  This  must  be  understood,  (a  Hep.  31. 
that  before  livery  of  seisin  upon  the  feoffement.  A,  of  B.  de-  ^^^' 4o- k) 
parted  out  of  the  house;  for  otherwise  the  livery  and  seisin  should 
be  void,  because  A.  of  B.  was  m  possession.  And  Littleton 
here  saith,  bi/  a  deed  .of  ^feoffment ,  so  as  albeit  the  deed  were 
made  before  the  departure  it  is  not  materiall;  but  the  departure 
must  be  before  the  livery  of  seisin,  for  that  doth  worke  the  dis- 
seisin. And  yet  that  which  Littleton  saith  is  true,  that  the 
feoffement  was  the  cause  that  he  relinquished  his  possession; 
for  otherwise  he  woukl  not  have  done  it. 

But 

(A)  Hat  tht  word  *'  not"  teem  to  be  omitted  by  mittdhe. 


569.  b-  370.  a.]    Of  Warrantie.    L.3.  C.  IS.  S.  702, 703. 

But  admit  diat  Am  of  B.  had  departed  for  any  other  cause,  jet 
if  JP.  ^  G.  enter  and  enfeoffe  certaine  barreton  or  exftortioDen, 
or  any  other  with  warrantie,  this  ii  a  warrantie  that  commenoeth 
by  dineiain,  for  that  the  feoSement  worketfa  a  disKiain. 


Sect.  702. 

yi  LSOf  if  a  man  which  hath  no  right  to  enter  into  other  tenementSf 
enter  into  the  same  tenements^  and  incontinently  make  afeoffemad 
thereof  to  others  by  Ats  deed  with  warranty ^  and  deliver  to  them  seinm, 
this  warranty  commenceth  by  disseisin^  because  the  disseisin  and  feoffment 
were  made  as  it  were  at  one  time.  And  that  this  is  law,  you  may  see  in  a 
plee  *  M.  1 1  E.  3.  in  a  writ  of  formedon  in  the  reverter. 

^c  ^fo«  in  'p  H I S  doth  explaine  that  which  hath  beene  said  before.  And 
^cCh«ptcr  of  X  ^jjgi^  Littleton  useth^the  words  (and  incontinently  thereof 
<5  Rep.  79.)  make  a  feoffement)  ;  and  that  in  this  case  of  Littleton  the  disseisin 
46  £.  3. 6.)         and  feoffement  were  made  (quasi  una  tempore  j^  yet  if  the  disseisin 

were  made  to  the  intent  to  make  a  feoffment  with  warrantie, 
albeit  the  feoffement  be  long  after  this  {as  hath  beene 
said)  is  a  warrantie  o:^  that  commenceth  by  disseisin.    r370L] 

<<  Mich,  \i  E.  3."    This  is  mistaken  and  should  be 
Id]  31  £.3.  tit.  r^]  31  E,  3,  and  so  is  the  ori^inall,  which  case  you  shall  see  in 
Carr.  a8.  Master  Fitzherberfs  Abridgement,  for  there  is  no  booke  at  large 

of  thatyeare.  Hereby  you  may  perceive  that  learned  men  looke 
not  only  to  the  coses  reported,  but  unto  records,  as  you  may  see 
Littleton  ^id ;  for  Fitzherbert  put  this  case  in  print  long  after, 
as  elsewhere  hath  been  shewed. 


Sect.  703. 

TV-^  RRANTY  lineall  is,  where  a  man  seised  of  lands  in  fee  maktth 
a  feoffement  by  his  deed  to  another,  and  bindes  himself e  and  hi$ 
heires  to  zcarranCie,  and  hath  issue  and  die,  and  the  uarranty  nescendto 
his  issue,  that  is  a  lineal  warranty  (Garranty  lineal  est,  lou  home  seisic 
de  terres  en  fee,  t  fait  feoffement  per  son  fiait  a  un  auter,  et  oblige  luj 
et  ses  heires  a  garranty,  et  ad  issue  et  morust,  et  le  garrantie  discendbt 
a  son  issue,  ceo  est  lineal  garranty).  And  the  cause  why  this  is  called 
lineall  zcarrantie,  is  not  because  this  warrantie  descendeth  from  the  father 
to  his  heire  (Et  la  cause  pur  ceo  que  %  est  dit  lineal  garrantie,  n'est  pur 
ceo  que  le  garranty  discendist  de  le  pier  a  son  heire) ;  but  the  cause  is, 
for  that  if  no  such  deed  with  warrantie  had  been  made  by  the  father,  thai 
the  right  of  the  tenements  should  descend  to  the  heire,,  and  the  heire  should 
convey  the  discent  from  his  father  (et  1' heire  conveyeroit  le  discent  de 
II  son  pier),  S^c. 

"  WARRANTY 

*  M.  11.— anno  xxxL  L.  and  AT.        %  ceo  added  in  L*  and  M.andRA 
tind  Roh,  y  son— le,  L.  and  M.  and  Roh. 

t  et  added  in  L.  and  M.  and  Roh. 


L.3.  C.13.  Sect.  703.      Of  Warrantie.      370,a.  370.b. 

"  jyARRANTY  lineaU,  S(c"    A  warrantie  lineaU  is  a  co-  0  Rep.i.) 

venant  reall  annexed  to  the  land  by  him  which  either  was 
owner,  or  might  have  inherited  the  land,  and  from  whom  his 
heire  lineall  or  collateral!  might  bj  poieibilitie  have  claimed  the 
land  as  heire  from  him  that  made  the  warranty;  whereof  LiUleton  (Pott.  371.  a. 
himselfe  putteth  divers  cases,  which  shall  be  explained  in  their  37i5-.0 
proper  places.    And  in  this  case  put  in  tMs  Section,  Littleton 
(once  for  all)  sheweth,  that  the  reason  of  the  example  here  put, 
is  because  if  no  such  alienation  with  warrantie  (for  so  is  Littleton  (3  Hep.  59.) 
to  be  intended)  had  beene  made,  the  very  lands  had  descended  35^  3- 
to  the  heire,  so  as  the  case  being  put  of  lands  in  fee  simple,  the  ^^"'  73* 
alienation  without  the  warrantie  nad  barred  the  heire.     And 
note,  that  it  is  called  a  lineall  warrantie  (1 ),  not  because  it  must 
descend  upon  the  lineall  heire ;  for  be  the  heire  lineall  or  col- 
lateral!, if  by  possibilitie  he  might  claime  the  land  from  him  that 
made  the  warrantie,  it  is  lineall;  having  regard  to  the  warrantie, 
and  title  of  the  land.    And  also  it  is  called  lineall,  in  respect 
that  the  warrantie  made  by  him  that  had  no  right  or  possibility 
of  right  to  the  land,  is  called  collaterall,  in  regard  that  it  is  col- 
lateral! to  the  title  of  the  land.     And  it  is  also  to  be  observed, 
that  in  all  the  cases  that  Littleton  hath  put,  or  shall  put,  die 
lineall  or  collateral!  warranty  doth  binde  the  heire  ;  and  there- 
fore the  successour  claiming  in  another  right  shall  not  be  bound 
by  the  warrantie  of  anv  naturall  ancestour.    For  which  cause  [c]  [c]  27  H.  6. 
in  a  Juris  utrum  brought  by  a  parson  of  a  church,  the  collaterall  ^*^r.  48. 
warrantie  of  his  ancestour  is  no  barre,  for  that  he  demandeth 
the  land  in  the  right  of  his  church  in  his  politike  capacitie,  and 
the  warrantie  descendeth  on  him  in  his  naturall  capacitie.  [c/J  But  ]A]  34  £•  3* 
some  have  holden,  that  if  a  parson  bring  an  e^ise,  that  a  col-  ^"''*  7^* 
laterall  warranty  of  his  ancestour  shalT binde  him;  and 

[|3'7Qn|  their  reason  is,  for  {^  that  the  assise  is  brought  of  his 
1^    J  possession  and  seisin,  and  he  shall  recover  the  meane 
profits  to  his  owne  use :  but  seeing  he  is  seised  of  the 
freehold,  whereof  the  assise  is  brought  in  jure  ecdesia^  which  is 
in  another  right  than  the  warrantie,  it  seemeth  that  it  should  not 
be  any  barre  in  the  assise.    The  like  law  is  of  a  bishop,  arch- 
deacon. 


(i^  As  to  the  distinction  between  lineal  and  collateral  warranty: — By  the 
denmtions  given  in  this  place  of  lineal  warranty,  it  appears  to  be  distin- 
guished from  collateral  warranty  chiefly  by  this  circumstance,  that  he  on  whom 
It  descends  might  possibly  have  claimed  the  land  as  heir  to  him  that  made 
the  warranty,  and  whether  he  claims  as  heir  lineal  or  as  heir  collateral,  the 
warranty  is  equally  lineal.  But  he  must  claim  as  heir;  for  if  an  estate  is 
limited  to  the  sons  of  any  person  successively  in  tail,  and  the  eldest  son  aliens 
with  warranty,  and  dies  without  issue,  the  second  son  is  heir  at  law  to  the 
eldest  son ;  he  does  not  however  claim  as  heir,  but  as  purchaser,  and  therefore 
the  warranty  is  collateral  to  him.  So  if  an  estate  is  limited  to  the  &thcr 
for  life,  and  after  his  decease  to  his  sons  successively  in  tail,  and  the  fiither 
aliens  with  warranty  and  dies,  the  warranty  descenas  on  his  eldAit  son  and 
heir ;  but  as  he  claims  as  purchaser,  not  as  heir,  the  warranty  is  collateral  to 
him.  But  though  he  must  claim  as  heir,  it  is  not  necessary  he  should  make 
his  title  immediately  as  heir  to  him,  (see  Sect.  706,)  neither  is  it  necessary  he 
should  derive  from  him  alone.  See  Sect.  714, — An  attempt  will  be  made, 
note  s,  page  373.  b,  to  explain  the  real  distinction  between  lineal  and  col* 
lateral  warranty. — [Note  320.] 


370.  b.]  Of  Warrantie-       L.3.C.  IS.  Sect  704 

deacon,  deane,  matter  of  an  hospitall,  and  the  like,  of  their  aola 
possessions,  and  of  the  prebend,  vicar,  and  the  like. 

pi  45  Ass.  6.        **  And  bindes  himsdfe  and  his  heires**'     f*]  King  H.  a-  gave  a 
o  £.  3.56.  a.  b.   manner  to  Edmund  earle  of  Comewall,  and  to  the  heirea  of  his 
^  Com.  Q34.     iiody^  saving  the  possibilitie  of  reverter,  and  died :    the  earie, 
fa  ReppK^        before  the  statute  of  W,  2.  oap.  u  dedomi  Gondiiionalibmtj  b]f  deed 
Ant  19.  b.)        gave  die  said  maiinor  to  another  in  fee  with  warr«Dtie  in  ex- 
change for  another  niannor,  and  after  the  said  statute  in  tha 
38  yeare  of  j^\  i.  dieth  without  issue,  leaving  assets  in  fee  simple; 
which  warrantie  and  assets  descended  upon'^king  £.  i.  as  cosio 

fermaine  and  heire  of  the  said  earle,  viz.  son  and  heire  of  kiag 
leniy  the  third,  brother  of  Richard  earle  of  Cornwall,  father  o( 
the  said  earle  Edmund,    And  it  was  adjudsed,  that  the  king,  as 
Mdc  a7  II.  6.     heire  to  the  said  earle  Edmundy  was  by  the  said  warrantie  aad 
Garr.  48.  assets  barred  of  the  possibilitie  of  reverter,  which  he  had  ez- 

Garr  71  pectant  upon  tlie  saia  gift,  albeit  the  warranty  and  asseta  db« 

scendcd  upon  the  natural!  body  of  king  £.  i*  aa  henra  to  a 
subject;  and  king  E.  1.  claimed  the  said  mannor,  as  in  Ins  re- 
verter in  jure  corona  in  the  capacity,  of  his  body  politike^  ia 
Vide  Sect  711,   which  rieht  he  was  seised  before  the  gift.    In  thia  case,  how  Inr 
713-  the  deaUi  of  the  said  earle  Edmund  without  iasue,  the  kiegj 

(1^.339-)        title  by  reverter,  and  the  warrantie  and  asseta  came  together, 
Vaa/37q^        ^^^  ^^  ^^^^  warrantie  was  coUaterall,  yet  the  king  shall  not  be 

barred  without  assets,  as  a  subject  shall  be ;  and  many  other  thiaai 
are  to  be  observed  in  this  case,  which  the  learned  reader  «m 
observe  (i). 


(8  Rep.  51)  •■     Sect.  704. 

Tp OR  if  there  he  Jaiher  and  sonne^  and  the  sotme  purchase  *  lanii 
in  fee,  and  the  father  of  this  dismseth  his  sonne,  and  alieneth  to 
another  in  fee  bif  his  deed  (et  le  pier  de  ceo  disseisist  son  fits,  et  t  aliena 
a  un  auter  eii  fee  per  son  fait),  and  by  the  same  deed  binde  him  and 
his  heires  to  tcarranl  the  same  tenements,  i^r.  and  the  father  dieth ;  now  is 
the  son  barred  to  have  the  said  tenements ;  for  he  cannot  bt/  any  suit^ 
fior  by  other  meane  of  law,  have  the  same  lands  by  cause  of  the  smd 
uarrantie.  And  this  is  a  coUaterall  warrantie ;  and  yet  the  warrantU 
descendeth  lineally  from  the  father  to  the  sonne. 

Sect. 

•  lands — ientmentSy  L.  and  M.  and        f  ceo  added  in  L.  and  M-  and  Roh, 
Roh. 


( 1 )  The  king  was  in  this  case  barred  of  the  possibility  of  reverter  descend- 
ing to  him  tn  jure  corona,  by  warranty  and  assets  from  a  subject  /J^^ff^^^njUng 
on  his  body  natural;  for  in  all  likelihood  those  lands  will  discend  to  the  saaie 
person  to  whom  the  crown  will  descend,  and  consequently  will  be  a  good  re- 
compense fbr  the  loss  of  the  crown  lands,  but  in  the  case  of  the  panon^  Im 
successor  can  have  no  benefit  of  what  the  predecessor  has  in  his  natuial  c^ 
pacity.    Hawk.  Abr.  474,— [Note  S31.] 


L. S.C,  IS.Sect,  705,  706.        Of  Warrantie.  •    [371.  a. 


Sect.  705. 

J^  U  T  because  if  no  such  deed  with  warranlie  had  beene  made,  the  sorme 
in  no  manner  could  convey  the  title  which  hee  hath  to  the  tene^ 

[37171  fnents  from  his  father  unto  him,  inasmuch  as  his  c^  father  had 
a.  J  no' estate  in  right  in  the  lands ;  wherefore  such  warrantie  is  called 
collaterall  warrantie,  inasmuch  as  he  that  maketh  the  warrantie 
is  collaterall  to  the  title  of  the  tenements:  and  this  is  asmuch  to  say,  as  hee 
to  whom  the  warrantie  descendeth,  could  not  convey  to  him  the  title  which 
hee  hath  in  the  tenements  by  him  that  made  the  warrantie,  in  case  that  no 
such  warrantie  were  made. 

TTERE  Z.£/if&/o7t  putteth  an  example,  proving  that  it  is  not  5C-3-14- 
called  lineall,  because  it  deBcendeth  lineally  from  the  father  ^^  ^  3-  6- 
to  the  son;  for  in  this  case  the  warrantie  descendeth  lineally ,  g^R.^/*** 
and  yet  is  a  collaterall  warrantie.     In  this  example  you  must  Oarr.  ioo. 
intend  that  the  disseisin  was  not  of  intent  to  alien  with  warrantie  Vid.Sect.71S. 
to  barre  the  sonne;  but  here  the  disseisin  being  done  to  the  . 

Sonne,  without  any  such  intent,  the  alienation  afterwards  with 
warrantie  dotli  barre  the  «onne ;  because  that  albeit  the  warrantie 
doch  lineally  descend,  yet  seeing  the  title  is  collaterall,  that  is, 
that  the  sonne  clairaeth  not  the  land  as  heire  to  his  father,  there- 
fore in   respect  of  die  title  it  is  a  collaterall  warrantie.  •  And   .^  ^  .  ^ 
thus  doth  Littleton  agree  [e"]  with  the  authoritie  of  our  bookes.  5  £.'3. 14. 
So  as  the  diversities  do  stand  thus.    First,  where  the  disseisin  19  H.  8. 1-2. 
and  feoffment  are   una  tempore,  and  where  at  severall   times. 
Secondly,  where  Uie  disseism  is  with  intent  to  alien  with  war- 
rantie, and  where  the  disseisin  is  made  without  such  intent,  and 
the  alienation  with  warrantie  afterwards  made. 


Sect.  706. 

• 

jf  LSO,  if  there  bee  grandfather,  father,  and  son,  and  the  grandfather 
is  disseised,  in  whose  ])ossession  the  father  releaseth  by  his  deed  with 
warrantie,  &'c,  and  dieth,  and  after  the  grandfather  dieth ;  now  the  son  is 
barred  to  have  the  tenements  by  the  warranty  of  the  father.  And  this  is 
called  a  lineall  warrantie,  because  if  no  such  warrantie  were,  the  son  could 
not  convey  the  right  of  the  tenements  to  him,  nor  shew  how  hee  is  heire  to 
the  grandfather  but  by  means  of  the  father. 

TJERE  Xii^^on  putteth  an  example  where  the  son  must  claimo 

the  land  as  heire  to  his  grandrather  ;  and  yet  because  hee   \  I|;  4-  33> 
cannot  make  himselfe  heire  to  his  grandfiither  but  by  his  father,  35  ^-  3* 
it  is  lineall.  ^^'  '^ 

And  it  is  to  bee  observed,  that  the  warrantie  in  this  case  de- 
scended upon  the  son,  before  the  discent  of  the  right,  which  hap- 
pened by  the  death  of  the  grandfather,  in  whom  the  right  was. 
Vide  LiitletfH  Cap^dg  Recuses f  and  after  in  thia  CSiapteri  Sect.^K3rj, 
and  741. 

*'Thc 


371.a.371.b.  OfWarrantie.  L. 3.  C.  13.  Sect 707. 

<3  Rep.  59.  ^^  The  father  rdeaseth  by  his  deed  tciih  warraniiej  ifcJ*     [/]  It 

Ant.  9$5.  m.  is  to  be  knowne,  that  upon  everie  conTeyance  of  lands,  tenements, 

Post  986.)  ^^  hereditament!,  as  upon  fines,  feomnents,  gifts,  &c. 

Lfl  \^^  releases  and  confirmations  made  to  the  o^r  tenant  of  fSJll 

i^?2L^Wd.87.  ^®  \Bn^  a  warrantie  may  bee  made,  albeit  hee  that  L  jj,  J 

18  E.  3.  ibid.  6.  makes  the  release  or  confirmation,  hath  no  right  to  the 

10  £.3. 69.  land,  &c.;  but  some  doe  hold,  that  by  release  or  confirmation, 
31  R  3.  ay.  where  there  is  no  estate  created,  or  transmutation  of  poMeiiion, 
44  E  3!^  Snt.  *  warrantie  cannot  be  made  to  the  assignee. 

de  Vouch.  «a.      la  H.  7.  i.    Vide  Sect  733-  738.  745-     (P<»t-  2^  •-) 

Sect  707. 

j4LS0,  if  a  man  hath  issue  two  sonnes  and  is  disseised,  and  the  eldest 
-^  Sonne  release  to  the  disseisor  by  his  deed  with  warrantie,  Ifc.  and  dies 
without  issue,  and  afterwards  the  father  dieth,  this  is  a  lineaU  warrantie 
to  theyoui^er  sonne,  because  albeit  the  eldest  sonne  died  in  the  life  of  the 
father,  yet  by  possibilitie  it  might  have  beene,  that  he  might  convey  to  him 
the  title  of  the  land  by  his  elder  brother,  if  no  iuch  warrantie  had  beene. 
For  it  might  bee,  that  after  the  death  of  the  father  the  elder  brother 
entred  into  the  tenements  and  died  without  issue,  and  then  the  uonger  sowm 
shall  convey  to  him  the  title  by  the  elder  son  (et  dopque  le  puisne  fits 
conveyera  a  lay  le  title  per  1  eigne  ♦fits);  But  in  this  case  ^ tk 
younger  sonne  releaseth  with  warrantie  to  the  disseisor,  and  dieth  wUhod 
'issue,  this  is  a  collaterall  warrantie  to  the  elder  son,  because  that  of  tud 
land  as  was  the  father's,  the  elder  by  no  possibilitie  can  convey  to  him  tk 
title  by  meanes  of  the  younger  son  (Mes  eu  tiel  cas,  si  le  puisne  fiti 
relesse  eve  garrantie  a  le  disseisor,  et  morust  sans  issae^  ceo  est  on 
collateral  garrantie  al  eigne  t^^Si  P"'  ceo  que  de  tiel  terre  que  fuitil 
pier,  Teigne  per  nul  possibilitie  poit  conveyer  a  luy  le  title  per  meanc 
de  le  puisne  J  fits). 

35 £.3.  Gar. 73.   ILJERE  Littleton  putteth  an  example,  where  the  heire  thstii 

1 1  H.  4.  33.  ^-^  to  be  barred  by  the  warrantie,  is  not  to  make  his  discent  by 
(i  Rep.  66.)  jjjj^  ^^^  made  the  warrantie,  as  in  the  case  before ;  and  yet  be- 
cause by  possibilitie  he  might  have  claimed  by  the  eldest  sonne, 
if  he  had  survived  the  fiither,  and  died  without  issue,  and  so  the 
younger  brother  might  by  possibilitie  have  beene  heire  to  hiiBi 
the  warrantie  is  lineall. 

And  here  it  is  to  he  noted,  that  the  warrantie  of  the  eldest 
Sonne  descended  before  the  right  descended ;  whereof  more  shsll 
be  said  hereafter,  Sect,  741 ;  and  the  opinion  of  Littleton  in  this 
case  is  holden  for  law  against  the  opinions  in  35  E.  3.  Gar*  73. 

9  £.  3.  16.  ^*  But  in  this  case  if  the  younger  sonne  releaseth  with  toarmntii, 

38  E.  3.  21.  s^c,^*  This  warrantie  in  this  case  is  collaterall  to  the  eldest  sonnc^ 
8  nf  *Gm^  101  ^^^  ^^  ^^^  issues  of  his  bodie ;  but  if  the  eldest  sonne  dieth  witfa- 
(2  Roil.  Abr.  ^^^  ^^^^  of  his  bodie,  then  the  warrantie  is  lieneall  to  the  issues  s£ 
773)  ^c  bodie  of  the  youngest:  and  so  the  warrantie  that  was  coDs- 

terall  to  some  persons,  may  become  lineall  to  6theri. 

Sect 

♦  fiu  not  in  L.  and  M.  or  Roh.  J  fits  not  in  L.  and  Af.  or  Boh. 

f  fits  not  in  L.  and  M,  or  Roh. 


L.  3.  C.  13.  Sect.  708.     Of  Warrantie.     [372.  a.  372.  b. 


r372n  c3-  Sect.  708. 

A  LSO,  if  tenaunt  in  taile  hath  issue  three  sonnes^and  discontinue  the 
tayle  infee^  and  the  middle  son  release  by  his  deed  to  the  discontinuee, 
and  binde  htm  and  his  heires  to  warrantie,  Sfc.  and  after  the  tenant  in 
taile  diethf  and  the  middle  son  dieth  without  issue^  now  the  eldest  sonne  is 
barred  to  have  any  recoverie  by  writ  q/Tormedon,  because  the  warrantie  of' 
the  middle  brother  is  collaterall  to  him,  inasmuch  as  hee  can  by  no  meanes 
convey  to  him  by  force  of  the  tayle  any  discent  by  the  middle,  and  there* 
fore  this  is  a  collateral  warrantie.  But  in  this  case  if  the  eldest  sonne  die 
without  issue,  now  the  youngest  brother  may  well  have  a  writ  of  formedoii 
in  the  discender,  and  shall  recover  the  same  land,  because  the  warrantie 
of  the  middle  is  lineall  to  the  youngest  son,  for  that  it  might  bee  that  by 
possihilitie  the  middle  might  bee  seised  by  force  of  the  taile  after  the  death 
of  his  eldest  brother,  and  then  the  youngest  brother  might  convey  his  title 
of  discent  by  the  middle  brother. 

XJ  £  R  £  B  Y  it  also  appeareth,  that  a  warrantie  that  is  colla-  (Dr.  and  Stud. 

terall  in  respect  of  some  persons,  may  afterwards  become  j^^*  ^') 

lineall  in  respect  of  others.     Whereupon  it  folio weth,  [*]  that  a  q^  ^^'^^ 

collateral  warrantie  doth  not  give  a  right,  but  bindeth  only  a  [•]  '^  Ass.  44. 

right  so  long  as  the  same  continueth  :  but  if  the  collateral  war-  94 II.  8.  tit. 

rantie  be  determined,  removed,  or  defeated,  the  right  is  revived.  Taile.  Br. 

[f]  And  yet  in  an  assise  the  plaintiffe  hath  made  his  title  by  a  X      ^'  ^*  ^*^' 

coUateral  warrantie.  34  E.^? 

Droit  29.     ip  H.  6. 59.    2J  H.  7.  40.    5  H.  7. 29.    3  H.  7. 9.  b.         f/]  i^  Aas.  p.  i6. 
27  Ass.  74.    29  Afs.  50.    43  Am.  8.     14  H.  4.  13.    19  H.  6.  60. 

"  Barred"  is  a  word  common  aswell  to  the  English  as  to  the  (I>oc.  Plac. 54.) 
French,  of  which  commcth  the  nowne,  a  bar,  barra.    It  signifieth 
legally  a  destruction  for  ever,  or  taking  away  for  a  time  of  the 
action  of  him  that  right  hath.     And  barra  is  an  Italian  word,  and 
signifieth  barre,  as  we  use  it ;  and  it  is  called  a  pica  in  barre, 
when  such  a  barre  is  pleaded.    Here  Littleton  putteth  an  example  (Dr.  and  Stud. 
of  a  barre  of  an  estate  taile  by  a  collaterall  warranty.    It  i^  to  be  5^-  *•) 
observed,  that  in  some  cases  an  estate  taile  may  be  barred  by 
some  acts  of  parliament  made  since  Littleton  wrote ;  and  in  some 
cases  an  estate  taile  cannot  be  barred,  which  might  when  Lit' 
ileton  wrote  have  been  barred.     For  example,  if  tenant  in  ta^le  4  H.  7.  c.  24,  & 
levie  a  fine  with  proclamations  according  to  the  statute,  this  is  a  3^  H.  8.  c.  36. 
barre  to  the  estate  taile,  but  not  to  him  m  reversion  or  remainder,  (10  Rep.  43  ) 
if  hee  maketh  his  claime,  or  pursue  his  action  within  five  yeares 
afler  the  state  taile  spent. 

[b]  If  a  gift  be  made  to  the  eldest  sonne,  and  to  the  heires  of  [(]Da]ison 
his  bodie,  the  remainder  to  the  father  and  to  the  heires  of  his  «  E1.&  7  £*• 
bodie,  the  father  dieth,  the  eldest  son  levieth  a  fine  with  pro-  J^!^?  ^^  3. 
clamations,  and  dieth  without  issue:  this  shall  barre  dciinM.  *^"* 

[^7271  CS"  the  second  sonne,  for  the  remainder  descended  to  (3  Leon.  10.) 
Ij    J  the  eldest.  ^  (Aiit.  lao.  b. 

'     '  If  tenant  in  taile  be  disseised,  or  have  a  right  of  ^,^P'  *°^* 

action,  and  the  tenant  of  the  land  levie  a  fine  with  proclama-  ^^T'^  ^^^'  ** 
tions;  and  five  yeares  passe,  the  right  of  the  estate  taile  is  barred.     q^\  ^q,,  gg8.> 

Noy  46.     Dyer  3.  b..  133.  r  . 

If 


[6]  If  tenant  in  taile  in  (WSHCMion,  or  cliat  hath  a  right  df 
entric.  bet!  attainted  of  hi^ib-trmmn,  tlu;  estate  tnilv  ii  baiMi 
imd  thf  land  i^  forfcilcd  I"  thi:  king ;  «ii<l  noiw  of  ihtm  wm 
barred  wiien  Litllslon  wmlv.  A  lineal)  warraiitie  aad  ■■iiili  »u 
a  barre  li>  the  ciitatv  tuile  wlitn  i.itUdan  wrote  t  whereof  am 
tfiall  be  said  lieronftcr. 

fc]  A  cumiiinn  rvcorcTic  witli  a  voitclivr  over,  and  a  judganM 
to  n^covcr  in  vnUic,  wai  a  barr«  of  the  esCate  taite  wheo  ZiKhtp 
wrote,  [i^l  And  ortoinmoa  recovcrie*  there  br«  twoMni.tk 
one  with  a  single  voucher,  aud  anotlier  with  a  doubto  voudv, 
and  that  is  more  ciiniinuii  and  more  laCv :  ttiere  may  be  mm 
vouchers  over, 

,  (ui.  63.  Ciixl't  cue.    Lih.  a.  (ul.  16,  M-  74-  77-     Lib.  8,  tot.  41.  4a. 
Msrie  PoninKton'.>  cn«.     (Anie  335. ».) 

[c]  ir  the  king  had  made  a  ^ift  in  tailc,  and  tlie  donee  hit 
iuflcred  a  cuminon  nxruveric,  this  ^ould  have  barred  the  eUMt 
toilit  in  Liltldiiii't  lime,  but  not  tho  reversion  or  rettuuiider  in  ik 
king.  Aud  BO  if  such  n  donee  hotl  levied  a  6nc  with  pnrclaiu- 
liiHU  after  the  statute  of  4  H.  7.  thia  had  barred  the  esuttr  tah, 
although  thi'  reversion  woi  in  thf  kingn).  {J'\  Butainc«Zjl> 
(/(■/oil  wrote,  a  common  recnverie  had  a^iiisl  ttinant  in  tailed 
the  king's  gift,  or  such  ■  fine  levied  by  him,  the  rcvcrnion  cottt- 
nuin^  ill  the  erowne,  i«  no  barre  to  the  estate  taiJc  by  the  miatt 
of  :)4  //.  8.  (-J)  And  where  the  words  of  the  statute  be  t-mhrmi 
tlie  reversion  or  reiiialitdcr  at  the  lime  of  such  recoTcrie  M  1 
•hall  Ik  in  the  king)  thue  t«n  things  are  to  be  obsenW  upon  tm 
coimlructton  of  iltirt  act  (3).  ^^ 


{l)  9g  M  B.  Dj/.  34,  accord,  tail  barrtd,  tul  nnt  dieeontinHtd,  kniMrllf 

mersion  U  in  the  king  :  in  nolr  ihe  hsue  is  Barred  by  4  H.  7.  tJoi.  38s.  fk 
3a  H.  8.  oip.  :f,,  ua..  „ol  llici,  marh:  X<jls  iit'i,,  thai  :i2  II.  8.  cap.  ^G,  c^:r^ 
iennnl  i/i  Iml  ht/  g'/l  0/  the  kuii-.    Lord  Noll.  MSS.  -[Note  yaa,] 


IlE,6.<:.  II. 
Stunif-n. 
Coron.  iB, 

Twuinuii « ant. 

VW.Lii-.a.i'u', 

^  Cupplcdick'* 

lib.  10.  W  37- 

PL  Ceu.  r.ii. 
«6-    9»"-8- 

ISrraa. 


I  Uigei^t.  en. 

(3)  X'^'a, 


tiii^  act  seu  .Air.  Cniiie's  E>£tiy  on  Recoveries,    ad   ed.  355,  as' 

n  hdand,  therefore  the  k-no«itdp  of  1^ 

i  l/i-re.—B.  being  tenant  in  tail  4y  gifi  if 

1  ,  '   '■•.  riinlracleil  xvil/i  A,  to  cunx^if  it  teim 

"/  mnney,  and  Ihe  manner  of  tunmta 

.  '  J      .  :^ninti  Iwr  reversion  to  C.  and  D.  «rf 

/  .;   .    1  ■  ■  I  'iveri/  to  the  hvc  ofC  and  D.  nnri  tiar 

•I  afute  ofT.  to  C.  tind  D.  vehUh  Oiij 

in  the  same  term,    recnnv-eif  the  re-y 

tv/iel/ier  l/iis  estate  to  A.  uvw  a  gift  f 


kin 

ms  this:  i-ieci   . 

their  heirs ;  June 

heirsi  and  in  the  .snm 

grant,  and  render  to 

tioit  hi/Jine,  i^,  ta  iju 

tail  eii  provisione  from  the  queen,  mlhin  the  stattde  of  3^  H    8. 

tjuesfion  hrlween  ^.  Aeir  nf  the  hndif  of  A.  and  F.  u/iu  ctai'iied  bu  thenar  iraei 

bu  t/ir  fufher  of  the  said  E.  Khas,e  daughter  fie  had  married.;    and  it  vm3»  hrUk 

Berkdci/  that  it  xvas  not,  ist,  becavse  the  grant  of  the  reversion  to  C.  exyreut 

no  inlent  nf  the  eueen  to  create  an  estate  tail  to  A- :  arf,  when  tJie  eftnte  tail  of'R 

VXU  dock§d  by  the  reenveri/,  and  vpnn  the  Jine  levied  C.  rendered  the  fail  (oi. 

he  might  have  rendered  t/te  fee  iimpie  if  he  /lad  willed ;  and  he  -was  the  dxmtr4 

the  estate  toil,  not  the  tjitecn,   except  of  the  reversion  ajlervxirds   retttarr^: 

2d,  this  reversion  reconvryed  vas  not  in  the  i/neen  her  original  rwrersiofi.  M* 

nevi  rneniiin   expectairt  upon  iJie  tail  of  A.   (ybr  the  farmer   tail  twj,i  dodd] 

inhenfore  A.  camtui  bar  the  reversiun  in  the  queen,   hut  he  may  bar  his  men  lu* 

notmthstaiiding  34  //.  8. .-  4'/i,   because  although  gift  in  tail   by  a  subjeet  may  fc 

aprovision  of  tie  king  ujUIuh  the  statute,  ttnerthileti  tlte  intent  tkuutd  opp"r. 


h.  3.  C.  13.  Sect.  7Ci8.      Of  WaFrantie.  [37a.  b. 

First,  that  the  estate  taile  must  bee  created  by  a  king,  and  not 
by  any  subject,  albeit  the  king  be  his  heire  to  the  reversion  ;  for 
the  preamble  speakes  of  gifts  made  to  subjects,  and  none  can 
have  subjects  but  the  king.     And  also  in  the  preamble  it  is  said 
(for  serrice  done  to  the  kifigs  of  the  realme),  and  the  body  of  the 
act  referreth  to  the  preamble,     [g]  And  therefore  if  the  duke  of  r^]Trift.Q3EIi^. 
Lancaster  had  made  a  gift  in  taile,  and  the  reversion  descended  ]?*^J  Dively  & 
to  the  king,   yet  was  not  that  estate  taile  restrained  by  that  so*ved"inThe 
statute  ;  and  so  of  the  like.  Court  of  Wards. 

Secondly,  if  the  king  grant  over  the  reversion,  then  a  recoverie  L>^>-  ^.  f"'- 15 
suffered  will  barre  the  state  taile,  because  the  king  had  no  rever-  &  »^.  >"  Witv- 
sion  at  the  time  of  the  recoverie.  "'^"  *  *^''^^- 

Thirdly,  if  the  king  make  a  gift  in  taile,  the  remainder  in  taile,  ^^'  ^*  '^'-  77» 
or  srant  the  reversion  in  taile,  keepine:  the  reversion  in  the  crowne,  c?*  J  j» 

^  .  .     ^  ^  .  •    \  •!     •    ^  •         i_   11       •  I       1  Stafford  s  case. 

a  recoverie  against  tenant  m  taile  m  possession  shall  neither  barre  /<|  KoU.  394.) 

the 


tohich  is  not  the  case  here.  Hales  made  two  questions.  I.  JVhat  shall  be  said  a 
provision  by  the  king  within  this  statute^  and  this  is  question  of  law.  II.  Whether 
this  shall  be  said  to  be  such  a  provision,  which  is  matter  of  fact.  To  the  JirU  it 
seems,  that  if  the  queen  be  merely  instrumental  in  procuring  an  estate  tail  to  be 
settled,  but  that  the  estate  itself  does  not  proceed  either  from  the  charge,  or  from 
the  bounty  of  the  crown  as  a  reward  for  service,  it  is  no  provision  within  this 
statute ;  and  therefore  it  is  to  be  seen,  if  in  this  case  the  entail  was  upon  con* 
tract  between  subject  and  subject,  and  if  the  queen  were  merely  instrumental  to 
perfect  the  conveyance  and  save  her  oxvn  reversion,  which  is  the  second  question^ 
and  a  question  of  fact.  To  the  second,  that  this  is  not  such  a  provision,  there  are 
these  presumptions:  1st,  Nothing  appears  of  record  that  such  provision  was  w- 
tended,  which  by  Coke  is  here  held  to  be  necessary  (but  Hales  doubted  hereof). 
Hd,  No  land,  money,  or  other  consideration,  moved  the  queen  to  procure  B.  to 
grant  this  estate  tail  to  A.  ^d,  It  does  not  appear  that  the  queen  took  notice  of 
any  service  done  by  A.  or  of  any  favour  intended  by  her  to  kirn.  4/^,  If  the 
queen  had  intended  a  provision  within  the  statute,  she  might  hax>e  caused  C.  to 
convey  the  fee  simple  Jirst  to  herself,  and  then  have  granted  to  A.  in  tail,  sih.  If 
it  was  intended  tliat  A.  should  nave  an  entail,  which  should  not  be  a  provvion 
mithin  the  statute,  no  one  can  contrive  any  other  way  than  this  to  effect  it.  6th,  It 
appears  that  A.  was  to  jmrchase,  arid  that  the  queen  should  not  be  prejudiced,  nor 
any  other  person  which  is  effected. — Nota,  At  the  common  law,  if  the  king  grant 
lands  in  fee  simple  conditional;  it  was  doubted  if  donee  post  prolem  suscitatani 
might  have  aliened  to  bar  his  issue,  Riley,  438,  supra  19.  b.  but  clearly  not  to 
bar  possibility  of  reverter  in  the  king;  no,  not  though  the  alienation  were  with 
tioarranty  collateral,  unless  assets  descended  to  the  king.  Ante  19.  b.  and  370. 
in  margme.  Sed  unde  alienation  without  warranty  or  assets  bArS  subject  donor^ 
4  H.6.  Rot.  Pari.  71.51.  Commons  petition  that  feoffees  who  byLy  lands  of  the 
king,  tenant  in  taile  may  enjoy  them  against  the  king.  Resp.  le  roy  s'avisera — 
Note  also  after  Westm.  2,  and  b^ore  34  H.  8,  recovery  or  fine  barred  the  tail 
of  gift  by  the  king,  not  the  reversion  to  the  king ;  so  that  by  the  wisdom  of  the 
common  law,  where  the  king  raised  the  family,  a  kind  of  perpetuity  was  intended; 

for  every  man  was  discouraged  to  purchase  from  the  donee,  for  no  act  of  his  could 
bar  the  king's  reversion  or  possibility  of  reverter,  which  was  a  good  way  topre* 
serve  the  memory  of  the  kings  bounty.  When  this  would  not  do,  upon  the  aisso^ 
lution  of  monasteries^  the  crown  having  much  land  to  bestow,  began  now  to  prO" 
vide  by  34  H.  8,  that  no  alienation  should  bar  the  entail;  for  there  needed  no  law 

for  the  reversion,  and  no  other  way  could  preserve  the  memory,  Sfc. :  and  yet 
this  is  often  eluded  by  a  temporary  grant  of  the  reversion  by  the  kingy  and  a 
reconveyance^  ^c«-^Lord  Nott.  MSS* — [Note  333.] 

Vol.  U.  Y  y 


lib.  3,  fd.  15> 
16.    Wuenun*! 
VA%e.  Iib.3yfol. 
(,2.  Cholmleye't 


CUSC'. 


(Mo.  115.  195. 
a  lUp.  15.  b. 
1  Cro.  4'jo.) 


372.b.  373.a.]        Of  Warrantie.      L^.  C.13.  SecU708- 

the  estate  taile  in  poues^on  by  the  ezpretse  punriew  of  the 
statute,  nor  by  coniequence  the  state  in  remainder  or  reversion ; 
for  that  the  reversion  or  remainder  cannot  be  barred,  but  wfaem 
the  estate  taile  in  possession  is  barred. 

Fourthly,  if  a  subject  make  a  gift  in  taile,  the  remainder  to  the 
king  in  fee,  albeit  the  words  of  the  statute  be,  (iHiereof  the 
reversion  or  remainder  of  the  same,  Sec.)  yet  seeing  the  estate  in 
taile  was  not  created  by  a  king,  as  hath  beene  said,  the  estate 
taile  may  bee  barred  by  a  common  recoverie. 

Fifthly,  if  Prince  Henries  sonne  of  Henrie  the  Serenth,  had 
made  a  gift  in  taile,  the  remainder  to  Henrie  the  Seventh  in  fee, 
which  remainder  by  tlie  death  of  Henrie  the  Seventh  had  de- 
scended to  Henrie  the  Eighth,  so  as  he  had  the  remainder  by 
discent ;  yet  might  tenant  in  taile,  for  the  cause  aforesaid,  bane 
the  estate  taile  by  a  common  recoverie. 

Sixthly,  the  word  (remainder)  in  the  statute  is  no  vaine  word; 
for  the  words  of  the  preamble  be,  the  king  hath  given  orgranted, 
or  otherwise  provided  to  hb  servants  and  subjects.     Tne  word 

(reversion)  in  the  body  of  the  act  hath  reference  to  these  words 
given  or  granted) ;  and  (remainder)  hath  reference  to  these 
words  (otherwise  provided).  As  if  the  king  in  consideration  of 
money,  or  of  assurance  of  land,  or  for  other  consideration  by  way 
of  provision,  procure  a  subject  by  deed  indented  and  inroUed,  to 
make  a  gift  in  taile  to  one  of  his  servants  and  subjects  for  recom- 
pcnce  of  service,  or  other  consideration,  the  remainder  to  the 
king  in  fee,  and  all  this  appeare  of  record ;  this  is  a  good  provi- 
ion  within  the  statute,  and  the  tenant  in  taile  cannot  by  a  com- 


Uh.  a,  fol.  16. 
Wmiiuau'k  cue. 


So  resolved 
^asch.  31  Elu. 
Kot.  1645,  hi 
Kotley's  ca»e 
in  Communl . 
Baoco. 

(8  lUp.  77.) 


(3  Cro.  430. 
Cro.  Elu.  595. 
Sid.  166. 
4  Leon.  40. 
Moor  467.) 


] 


mon  recoverie  barre  the  estate  taile.  So  it  is,  if  the  remainder 
bee  limited  to  the  king  in  taile ;  but  if  the  remainder  bee  limited 
to  the  king  for  yeares,  or  for  life,  that  is  no  such  remainder  as  it 
is  intended  by  die  statute,  because  it  is  of  no  remainder  of  cod- 
tinuance,  as  it  ought  to  be,  m  it  appeareth  b}r  the  preamble ;  aod 
it  ought  to  have  some  affinitie  with  a  reversiooy  wherewith  it  is 
jojmed. 

Seventhly,  where  a  common  recoverie  cannot  barre  the  state 
taile  by  force  of  the  said  statute,  there  a  fine  levied  in  fee,  in 
taile,  for  lives,  or  yeares,  with  proclamations  according  to  the 
statutes,  shall  not  barre  the  state  taile,  or  the  issue  in 
taile,  where  the  reversion  or  ^  remainder  is  in  the  r373 
kin^,  as  is  aforesaid,  by  reason  of  these  words  in  the  I 
said  act  (the  said  recovery,  or  any  other  thing  or  things 
hereafter  to  be  had,  done,  or  suffered  by  or  against  any  such 
tenant  in  taile  to  the  contrary  notwithstanding^,  which  words 
include  a  fine  levied  by  such  a  donee,  and  restrameth  the  same* 

Eighthly,  but  where  a  common  recovery  shall  barre  the  estate 
taile,  notwidistanding  tliat  statute^  there  a  fine  with  proclamatkai 
shall  barre  the  same  also. 

Ninthly,  where  the  said  latter  words  of  the  statute  be  (liad» 
done,  or  suffered  by  or  against  any  such  tmiant  fai  taOe»)  the  seme 
and  construction  is,  where  tenant  in  taile  is  partie  or  privie  ts 
the  act,  be  it  by  doing  or  suffering  diat  which  should  worke  As 
barre,  and  not  by  meerc  permission^  he  being  a  stranger  to  the 
act  (1). 

As 


(1 }  11  Car.  Cro.  otnter  in  Wy(U*s  case^  tenant  in  tailf  reversion  to  the  tia^  >^ 
disseised f  entry  of  the  issue  is  barred;  which  perhajM  is  so  fmrff  ^^cmuc  tJi  t^ 
cases  the  tail  ts  not  barred.^^Ldtd  Nott.  MS&--{Note  3^4.] 


L.  3.  C.  IS.  Seel.  709.        Of  Warrantie.  [373.  a. 

A«  if  tenant  in  tayle  of  the  gift  of  the  ling,  the  reversion  to  So  hoIdenTrin. 
the  king  expectant,  is  disseised,  and  the  disseisor  levie  a  fine,  and  39  E^^f  •  R«t. 
five  yeares  passe,  this  shall  barre  the  estate  taile  (2) ;  and  so  if  a  sfratfimf  &  Do- 
coUaterall  ancestour  of  the  donee  release  with  warrantie,  and  the  ver  ia  Communl 
donee  suffer  the  warrantie  to  descend  without  any  entry  made  iii  Banco. 
the  life  of  the  ancestour,  this  shall  binde  the  tenant  in  tayle,  (^^•,  ^^' 
because  he  is  not  party  or  privie  to  any  act,'  either  done  or  suf-  y^\   ^^^' 
fered  by  or  against  him. 

•  Tenthly,  albeit  the  preamble  of  the  statute  extend  onely  to 
eifls  in  taile  made  by  the  kings  of  England  before  the  act  (viz. 
hath  given  and  ^ranted,  &c.)  and  the  body  of  the  act  referreth  to 
the  preamble  (viz.  that  no  such  feigned  recovery  hereafter  to  be 
had  against  such  tenant  in  taile),  so  as  this  word  (such)  may 
seeme  to  couple  the  body  and  the  preamble  together ;  yet  in  this 
case  (such)  shall  be  token  for  such  in  equall  mischiefe,  or  in  like 
case ;  and  by  divers  parts  of  the  act  it  appeareth  that  the  makers 
of  the  act  intended  to  extend  it  to  future  gifts ;  and  so  is  the 
law  taken  at  this  day  without  question. 

A  recovery  in  a  writ  of  right  against  tenant  in  taile  wiAout  a  33  E.  3.  Judgc- 
vouqher,  is  no  barre  of  any  gift  in  taile.  ""'"^  ^5^. 

If  tenant  in  taile  the  remainder  over  in  fee  cesisc,  and  the  lord       11%^^' 
fecover  in  a  cessavit f  this  shall  not  barre  the  estate  taile,  for  the  ,4  E.4,  5.  b. 
Issue  shall  recover  in  a  Jbrmedon ;  neither  were  either  of  these  15  E.  4!  8. 
barres  when  Littleton  wrote.    But  let  us  now  heare  Littleton.        f .  N.  B.  134.  b. 

PKConj.  237. 
a8  K.  3.  g5.    F.  N.  B.  98. 1. 


Sect.  709. 


ydLSO  if  tenant  in  taile  discontinue  the  taile,  and  hath  issue  and dieth, 

and  the  uncle  of  the  issue  release  to  the  discontinuee  with  warrantie, 

!)'C'  and  dieth  without  issue,  this  is  a  collaterall  warrant}^  to  the  issue  in 

XajfUy  because  the  warranty  descendeih  upon  the  issue,  that  cannot  convey 

himse(fe  to  the  entaule  by  rneanes  of  his  uncle. 

THE 


(2)  Cro.  Car.  430,  Jones  cited  the  case  according  to  the  report  in  this 
place ;  but  it  seems  he  was  misled  by  this  book.  See  the  note  mimediately 
following. — //  seems  to  some  that  the  case  of  Stratford  and  Dover  above  quoted  t$ 
not  laxo  ;  for  in  2  Rep,  11,  Magd.  ColL  case,  it  is  adjudged,  thai  the  fine  does  not 
bar  the  college^  not  being  parties,  because  the  13  EUz.  rmkes  void  ail  acts  xMch  it 
9i0ers,  and  such  sufferance  extends  to  the  act  in  tohich  they  are  not  parties,  bu  sir 
OrU  B, — And  sir  F.  Moore  4G7,  reports  the  same  case:  and  there  by  Wdnmey  it 
is  said,  that  this  issue  is  only  bound  in  the  time  th^fime  is  levied,  but  no  other  issue^ 
and  this  by  34  H.  8. ;  hence  it  seems,  that  sir  F,  Moore  or  lord  Coke  have  mis' 
reported  the  case,  for  they  are  contrary  to  each  other.  Note,  mr.  Palmer  told 
Hen.  Finch,  afterwards  lord  Nottingham  and  chancdlor,  that  he  attended  Walter 
chief  baron  upon  a  reference,  and  that  Walter  denied  the  above  case,  and  said, 
that  the  roll  was  contra,  and  the  judgment  there  contra  to  this  report,  and  that  he 
and  Palmer  went  to  the  house  of  lord  Coke,  then  living,  and  shewed  him  the  roll 
contra  to  his  report  in  this  place,  and  tfuit  he  acknowledged  it,  and  said,  that  he 
fruited  to  Serjeant  Bridgmans  report :  whence  it  appears,  that  sir  F.  Moore's 
rqfort  is  the  b^er,  and  there  he  rg^orts  it  ta  have  tecn$  39  EUx.  Ro.  1914^*" 
jLora  Nott.  MSS.-^[t7ote  3^^] 
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Of  Warrantie.     L.S.  C.13.  Sccl.10^ 

'PllE  reason  wherrtbre  the  wamniie  of  the  ande  h«(WM 
y7-«-}"S**-  rielit  10  lh«  land  rntailed  thai)  bsrre  the  issue  in  tsrWik'ii 

"iKriS**      ^'^  ^*  '>"  pmumclli  ihii  the  uncle  would  not  aMmanHv 4b- 
^^  bvrit  tu>  hnrfull  bcifc,  bdng  oC  lu*  o«rtw  hload,  of  A«  iMi 

(hu.  374.  b.)    irtiidi  Utc  uade  M-vrr  hod.  but  ouae  to  tbe  hem  hy  «m£ 
(:ttkp.»)       meane.  uolcwo  bu  would  leave  bin  greater  advaacenmi.  S*m 
prattn^ilitr  ahtnam  pmtentalon  mux  praiuii*tt-     And  in  diw  ^ 
the  Inw  will  ndmit  no  ]>roore  agvinct  that   which  thr  lav  ■«• 
{AMbS.Ii.)       tuntctii.     And  to  ii  in  of  all  other  cdlaterftD  w»rraiiti»:  for  m 

miin  i*  pfooiuei)  to  doe  aav  ihinf-  againct  nuurc. 
[qnH.4.s5.       Vi]  Anil  the  liW  holde^  iu  Moif  other  caaea ;  ^if  cmck 
lo  Clii.  Uirr      bt£iuili^  for  [orotic  jeare*,  and  the  lord  mAke  an  w  iiiiiHiwifa 
*7<-  the  laci  that  ia  due,  all  ibe  n%t  an  pr»un>cd  to  be  paid;  aadlk 

[l]7ll.  *.  9.      law  will  admit  wo  prooGc  agsiitst  this  presumntioti  (3).     {(\9tt 
a  (nan  be  tritlun  tht  foutc  teas,  and  hu  wiu;  hath  a  dnU^lk 
law  prviunietli  thiit  it  is  the  childe  of  the  huAbond  ;  and  ttMl 
thi»  presumptiou  tlie  law  will  admit  no  proofe  (  4.). 
t»l  3  E.  3'  [m]  If  a  man  that  is  inno«rot  be  accusi>d  lif  feloor. 

CnrncSnuir.  and  for  fear  diolh  from  the sanie,  c:)- albeit  hi?  judidalir  rviK\ 
a<M)uiit(.>ih  hiinst'Ue  of  tlie  felonie,  yet  if  it  be  fouiid  that  I  l  I 
he  fled  for  Uic  felonie,  he  shall,  notwiilutanding  hi* 
innoccncie,  forfiit  all  hi«  goods  ood  chatteb,  di'bta  and  drib;  | 
for  as  to  tlie  forfeilure  of  theni,  the  law  will  admii  do  ptaft 
Bgoinit  tbe  presuiuptiou  in  law  grounded  upon  his  flight:  Md* 
UtvEtaivUbk  t,  in  many  other  caaed.  But  vet  tTie  gcoerall  rule  is,  QsgrfiUMtf 
ff-S-  orteiamptioni  donee  jiriArtuT  in   conlrarium;  but,    aa   Ton  tK,'t 

hatl)  tnatiy  execplione. 

fn]  Hoi.  r*r-         [nj    It  hath    beenc  attempted  in  parliament,   that  a  *t«* 

oan>e»(.goE.3.  mifchi  be  made,  diat  no  man  should  be  barred  bj  a  mnMfe 

•"^  77-  collstcmll,  but  wbcre  aasets  descend  from  the  same  ancoWS 

but  it  never  tookc  effect  (1),  for  that  it  ahould  weaken  ctmH' 

Sect 


(3)  This  is  to  be  imtierslooil  of  an  aci]iiitlance  under  hand  and  seal,  wHtiif 
an  estoppel ;  for  if  it  be  not  under  sual,  the  law  will  admit  of  proof  to  the  c* 
trarv  ;  but  an  avowry  for  ihe  last  day's  rent  is  no  discliarge  for  the  former;  ia 
by  the  avo«-rj  the  avonant  says  so  inucli  is  due,  hut  discharges  nothing,  m 
other  rent  being  menlioued  in  the  avo»  rj.  but  that  for  which  he  acknoirk<l»B 
the  Wking  (he  goodi.  Sec  1  Sid.  44,  1  Lev.  43.  i  Saund.  285,  ^86.  Uif 
1173.     Note  lo  the  1  \tk  ediliori. — [Kote  336.] 

S4V  But  see  ant.  244.  a.  note  3. 
1 )  However,  it  hath  been  eftetted  in  our  days ;  for  by  4  Ann.  cip  i6 
sect.  21,  all  warranties  since  the  first  day  of  Trinity  Term,  anno  doni.  foi.  h 
any  tenant  for  life,  of  any  lands,  tenements,  or  hereditaments  cotniog  * 
deacvnding  lu  any  person  in  reversion  or  remainder,  are  void  and  of  no  e&fl; 
and  all  collateral  warranties  nmdi'  since  then  of  any  lands,  tenements,  oriteif 
ditamenis,  by  any  ancestor  who  had  no  cstale  of  inheritance  in  posses^toD.  tk 
ume  IK  void  against  the  heir.     Note  to  the  wlkcdilion. — [[Note  3-27. "j 

(2)  The  reader  will  recoiled,  that,  prtiviouslv  to  the  statute  dedotv-^ 
estates  were  held  either  in  fee  simple,  in  fee  simple  conditional,  for  life,  orfni 
years;  and  that  estates  tail,  in  the  light  in  which  we  now  conisirier  then^  W 
not  then  an  existence.  If  a  person  seised  in  fee  simplt;  aliened  Iiis  estate,  th 
alieuation  was  certainly  binding  both  upon  his  lineal  and  his  collateral  heia: 
his  warranty  therefore  liad  efl'ect  so  far  as  it  entitled  the  alienee  to  vouch  if 
lieir  uf  the  warrantor,  and,  in  case  of  eviction,  to  cliiini  a   recotopeate  ("" 
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JjLSO,  if  the  tenant  in  tayle  hath  issue  two  daughters  and  dieth^  and 

the  eider  entreth  into  the  wholes  and  thereof  maketh  afeoffenunt  in 

foe  with  warranties  ^c  and  after  the  elder  daughter  dieth  without  issue; 

in 


hira,  if  any  real  assets  descended  upon  him  from  the  ancestor:  but  with 
respect  to  the  repelling  or  rebutting  of  the  claim  of  the  heir  to  the  estate 
itselfy  as  the  alienations  of  tenant  in  fee  simple  bound  the  heirs  as  effectually 
without  the  warranty  as  with  it,  the  warranty,  in  that  respect,  could  have  no 
operation. 

As  to  the  warranties  of  persons  seised  of  estates  held  in^^  simple  conditional^ 
it  has  been  observed  before,  p.  326.  b.  note  1,  that  the  condition  from  which 
that  estate  toek  ks  appellation  did  not  suspend  the  fee  from  vesting  in  the 
donee  immediately  by  the  gift ;  and  therefore  if  he  aliened  before  he  had  issue, 
it  not  only  was  no  forfeiture,  but  if  afterwards  he  had  issue,  it  was  a  bar  to 
them.  Hence  the  warranty  of  a  tenant  in  fee  simple  conditional  had  the  same 
effect  with  respect  to  his  issue,  as  the  warranty  of  tenant  in  fee  simple  absolute 
had  upon  those  who  claimed  from  him ;  that  is,  with  assets,  it  entitled  the  war- 
rantee to  vouch  the  issue  as  heirs  at  law  of  the  ancestor ;  but  in  other  respects 
it  had  no  operation,  as  the  issue  was  bound  by  the  alienation  of  the  ancestor, 
as  effectually  without  warranty  as  with  it.  With  respect  to  the  donor  or  rever- 
sioner, the  alienations  of  tenant  in  fee  simple  conditional  could  not  be  binding 
«>n  him  without  assets,  because  he  claimed  to  be  in  by  title  paramount 

As  to  the  warranties  of  tenant  /or  life  or  for  years :  in  most  cases  they  must 
have  been  void,  as  commencing  by  disseisin,  in  those  cases  where  they  were 
not  void  upon  that  account,  it  is  to  be  observed,  that  before  the  statute  of  uses 
an  estate  of  freehold  could  not  be  created  without  livery  of  seisin ;  and  that- as 
the  livery  of  seisin  of  tenant  for  life  or  for  years  was  a  forfeiture  of  the  estate, 
the  reversioner  or  remainder-man  might  enter  immediately  for  the  forfeiture ; 
but  if  he  did  not  enter  during  the  life  of  the  person  aliening,  the  warranty 
estopped  him  from  entering  afterwards.  The  reader  will  recollect,  that  if  a 
disseisor,  abator,  or  intruder,  died  in  the  possession  of  the  estate,  his  heirs  so 
&r  acquired  a  presumptive  tkle  to  ttie  estate,  that  the  disseisee  coukl  no  longer 
restore  his  possession  by  entry,  but  was  reduced  to  his  action.  By  analogy  to 
this  reasonmg,  and  a  rational  extension  of  the  principles  on  which  it  was 
founded,  the  law  supposed  that  the  remainder-man  or  reversioner  would  have 
entered  for  the  forfeiture  of  tlie  tenant  for  life  or  years,  if  an  equivalent  were 
siot  given  him :  it  was  therefore  presumed,  that  if  he  did  not  enter  during  the 
life  a£  such  particular  tenant,  he  had  received  from  him  an  equivalent ;  and 
this  presumption  being  admitted,  he  -could  not  afterwards,  with  any  colour  of 
Justice,  be  allowed  to  claim  the  estate  itself. 

Such  were  the  effects  and  operations  of  warranty  at ^e  common  law. 

The  first  material  alteration  in  it  was  by  the  statute  of  Gloucester,  6  E.  1 , 
<^*  39  ^y  which  it  was  enacted,  that  the  warranty  of  the  father,  tenant  by  the 
courtesy,  eiUier  in  the  life  of  his  wife  or  afterwards,  should  not  be  a  bar  to  the 
heir  without  assets.  The  next  statute  which  made  any  material  alteration  upon 
the  effect  and  operation  of  warranty,  was  the  statute  de  dojiis.  An  attempt  ha8 
been  notade  in  note  1,  page  326.  b.  and  notes  1  and  3  to  page  327.  a.  to  explain 
jo  what  manner,  and  by  what  construction  of  law,  estates  tail  derived  their 
4idgin  from  that  statute.    It  is  obvious,  that  if  the  warronly  of  tenant  in  tall, 

y  Y  3  without 


:.13.  SecuTlft; 

in  lAw  cate  the  youtiger  ilati^fiter  is  btirred  at  to  the  one  moUic,  and  u  d 
the  othrr  moitie  tlirr  "  not  barred,  for  as  to  the  moilj/  leAiVA  Mo^ffli 
to  the^ounger  daughter,  ihte  it  barred,  btraaM  iix  to  this  *  part  ihet  eamt' 

com/ 

•  part—mMe  vihich  hehn^rth  la  Iter,  I..  aiiJ  M.  and  Roh. 


wiUiDut  assets,  Itad  been  pcrmitlcd  to  hn  s  bar  of  Uie  estate  (ail,  it  would  hue 
bsen  ill  the  [luwcr  of  every  tenant  iii  t«il  to  liave  evaded  that  Matuttf,  mI 
bvvd  hit  ik»ue.  Uy  a  kind  of  analogy,  iheri'rurf,  to  M'bat  the  Icg'uUiurcU 
doni:  ill  pnn&ing  the  stai.  of  Gloucester,  the  judges  in  llivir  construction  oftk 
ttktutt^  at  dantt,  belli,  that  die  warranty  of  ttniant  in  tail,  without  assets,  (bwU 
not  bind  his  issue ;  but  by  tlie  same  analogy,  and  to  proveiit  the  circaiiy  «l)kk 
would  aristt  it  llic  issue  had  been  periuittvd  lt>  recover  th«  estate  frga  it 
alianec.  and  the  nlienuc  to  recover  tlie  asset*  from  tho  issue,  tbey  hrld,  thclMI 

bound  by  tvarrauty  with  a!Wt!l». With  respqct  to  those   id   lYaaunlera 

reversion — h  is  to  be  ub«erved.  that  the  slatiitc  ile  d«nh  extends  only  to  dtl 
alienatiuus  of  Icnauu  in  tail ;  die  alienations,  lh«r<fore,  of  teoanis  for  lilt'  aiA 
warranty,  remained  as  they  did  al  th<;  comiuun  Inw,  and  ihrretore  boundjfl 
U)ion  whom  the  warranty  dt-scended,  dthcr  with  or  witlwul  assets.  Ndthsc  ti 
the  statute  tfc  dunit  rettrnin  the  alicnalionK  of  tenant  in  tail,  cxce[)l  m  &ra 
they  nreveitted  th«  loud  descendiug  upon  the  ixsue  lU  bis  deatli,  or  rerettiacW 
the  uonor  for  want  of  issue  iii  toil,  'i'hcre  is  nolliing  iu  it  which,  rim 
directly  or  indiroutly,  restrains  the  tenuol  iu  tail  from  barring  a  temaindaMMl 
In  tail,  br  his  warranty  descending  oh  him,  ttiilcw  perhaps  it  should  be  (ta- 
■idi-rcd  that  e*ery  particular  ^tale  in  ri-tiiuiiidvr  is  carved  out  of,  and  a  f^ 
tft'  the  rvwnioii,  and  cooseq^uently  eijUHUy  euiiticd  t^i  protection.  As  la  • 
reniaiDdei'-iiian  in  tail,  therelore,  the  operation  of  warranty  in  rebutUDj  tk 
htir,  remained  as  it  was  before  the  statute ;  it  baned  him  both  with  ^i 
without  asaels.  'iliis  is  laid  down  and  explained  wilhgT^at  learning  andfiinS 
elf  ar|:;unitnt  by  lord  chief  juslici:  Vaughaai,  in  his  argument  id  Bolt.-  \.  IIocTP. 
.Sei;  ].';»  ItLfuiiV.  |).;iGu.  Tlii'  ctUNC  llitrc  «a*,  liial  Williaui  Vetcy  UciiiiJ  a 
.lolin  Vi.'»cy,  hi^  diii^'t  son,  and  the  heirs  male  ot'hishody  ;  and  for  want  of  i^ 
i^ue  to  WiJIiuiii  \cscy,  another  of  his  sons,  nnd  tiie  heirs  male  of  his  bodj  ;  wJ 
for  want  of  siicii  iitsuc  to  hi^  own  right  heir^.  John,  upon  his  father's  Jeili, 
entered  and  died,  leaving  issue  only  two  daughters:  Wm.  then  enteredaxi 
aliened  with  warranty,  and  died  witliout  issue.  The  question  was,  wbetbft  ilx 
warranty  rebutted  thu  daughters.  Lord  chief  jugtii:e  \'auB;lian  was  of  opiiiiaii 
Uiattlie  warranty,  not  being  accompanied  with  assets,  would  not  IiaTebaireditii 
own  issues  in  tsil,  if  there  had  been  any,  or  the  two  dau^litera,  who  djUnxJ 
the  reversion,  botli  issues  in  tail  and  the  reversioners  being  protected  bj  ^ 
btatute  de  donis  i  but  he  admitted,  that  if  tticrc  had  been  any  intenn^i)'< 
renisindcr  in  tail,  the  wcrranty  would  liave  rebutted  all  who  claimed  under  ihU 
remaindL-r,  a  rmimnder  in  tail  nut  bein^'  under  tlie  protection  of  the  statute 
The  only  point  before  the  court  in  this  case  was,  upon  the  operntion  oflihi 
'narnmty  to  rebut  the  reversioners.  L'pon  this  the  court  was  divided:  tbe 
diii-'f  justice  and  justice  Archer,  were  fur  tho  dfmandant ;  and  justice  Wrli 
!',,■!  I ii-;k'e  Atkiiia,  tbrthe  tenant.  The  nuxt  btaliile  which  restrained  Uie  rp*- 
latiiiu  ol'  wiirriiiiiy,  was  1 1  Henry  7.  ch.  3o,  fay  ivliicli  tile  warranty  of  the  "iif 
oihor  husband's  lands,  either  with  or  without  her  succeeding  husband,  va 
lidil  to  he  void.  The  last  statute  which  has  been  enacted  for  tlte  purpa^  01' 
restraininj;  the  operation  of  warranty,  is  the  4  and  ,5  Ann.  ch.  1 6,  by  which  »J 
warramicij  of  tenant  fur  hfe  are  declared  void;  and  all  collateral  wamuitiefrf 
any  ancestoi*  who  has  not  an  estate  of  iiilieriiancc  in  possession,  are  declara! 
void  n^'aintit  tlie  heir.  But  this  statute  does  not  extend  to  the  alienation  rf 
tenant  in  tail  in  possess  ion.  The  consequence  is,  that  even  at  this  day,  if  > 
tenaiit  in  tail  in  iiossession  diicoQtinuefi  hla  estate  witli  warranty,  it  is  a  bar  iHu 

as».l> 
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convey  the  discent  by  meanes  of  her  elder  sitter,  and  therefore  as  to  this 
fnoiticy  this  is  a  coUaterall  warrantie.  But  as  to  the  oilier  moitie,  which 
belongeth  to  her  elder  sister,  the  warrantie  is  no  bar  to  the  younger  sister, 

because 


assets  to  his  issue,  and  without  assets  to  those  in  remainder.  Supposing, 
therefore,  the  common  case  of  a  limitation  to  the  first  and  other  sons  succes- 
sively in  tail  male ;  if  the  first  son,  when  in  possession,  levies  a  fine,  that  is  a 
discontinuance  of  the  remainders  to  the  other  sons ;  and  by  reason  of  the  war- 
rantry  contained  in  the  concord,  it  is  a  bar  to  theqi,  even  without  assets.  It 
is  the  same  if  he  executes  a  feofiment,  and  accompanies  it  with  a  warranty. 
It  remains  to  observe,  that  no  warranty  extends  to  bar  any  estate,  either  m 
possession,  reversion,  or  remainder,  unless  before,  or,  at  least,  at  the  time  that 
the  warranty  is  made,  it  is  divested  or  displaced.  See  Seymour's  case,  lo  Rep. 
<)6.— -These,  it  is  presumed,  are  the  general  outlines  of  the  doctrine  of  warranty. 
The  reader  will  observe,  by  what  has  been  said  on  that  subject,  that  at  common 
law,  the  operation  of  a  warranty  to  rebut  the  heir  could  hold  in  no  case  where 
the  heir  ckumed  the  estate  warranted  from  the  ancestor  by  descent ;  for,  at  the 
common  law,  wherever  the  ancestor  had  the  inheritance,  he  could  alien  it  firom 
the  iMue ;  therefore  the  warranty,  as  to  the  purpose  of  rebutter,  was  perfectly 
inoperative.  The  statutes  have  made  no  alteration  in  these  respects.  Had  it 
been  held  that  the  statute  de  donis  did  not  restrain  the  efiect  of  tne  warranty  to 
rebut  the  issue,  tiiis  principle  would  have  been  broken  into,  as  the  heir  in  that 
case  would  have  been  rebutted  by  his  ancestor's  warranty  fi-om  an  estate  which 
he  claimed  to  take  from  him  by  descent;  but  as  the  contrary  construction  was 
received,  the  principle  remains  as  it  did  at  the  common  law.  The  consequence 
is,  that  without  assets  the  ancestor's  warranty  never  did,  and  does  not  now  bind 
the  heir  in  any  case,  except  where  he  takes  by  purchase ;  and  tfiat  when  he 
does  take  by  purchase,  it  binds  him  either  with  or  vrithout  assets,  in  every  case 
where  the  contrary  has  not  been  enacted  by  statute.  .Upon  inquiry  it  will  be 
found,  that  the  cases  where  the  operation  of  warranty  still  prevails  are  reduced 
to  two;  the  first,  that  by  the  construction  of  the  statute  de  doniSf^e  ancestor*s 
warranty  binds  the  issues  in  tail  with  assets ;  the  other,  that,  at  common  law, 
the  warranty  of  the  ancestor,  tenant  in  tail  in  possession,  stjil  continues  (unless 
the  contrary  can  be  supported  on  the  ground  before  hiatad  at)  to  bar  those  in 
remainder  without  assets.  It  is  observable,  that  all  warranties  are  collateraT, 
80  far^w  they  are  extraneous  to  the  estate,  and  by  way  of  contradistinction  to 
those  rights,  incidents,  or  cmalities,  which  by  their  nature  are  inherent  in, 
aonexea  tp,  or  issuing  out  of  the  estate  whicli  diey  acconopany.  .In  tliis  sense 
the  word  collateral  frequently  occurs  in  our  law  books.  Thus,  l  Rep.  121.  b. 
an  use  at  common  law  is  said  to  be  a  trust  or  confidence,  not  issumg  out  of 
landy  but  a  thing  coUateralf  annexed  in  privity  to  tlie  estate.  In  the  same  sense 
it  is  used  in  the  well-known  distinction  between  powers  relating  to  the  estate 
of  the  donee  of  the  {K)wcr  and  collateral  powers.  Thus,  whether  the  warranty 
descends  lineally  or  collaterally,  whether  the  estate  and  the  warranty  descend 
£rom  the  same  person  or  from  difFereot  persons,  and  whether  the  warranty  is 
considered  as  to  its  operation  of  rebutting  the  heir,  or  of  entitling  the  alienee 
to  voucli  the  warrantor,  it  is,  in  its  nature,  collateral  to  the  estate  which  it 
accompanies.  If  in  some  cases  it  bars  the  heir  from  olaiming,  and  m  others  it 
does  not,  it  is  only  because  the  statute,  law  has  said,  that  in  some  cases  where 
by  the  common  law  it  would  have  operated  as  a  bar,  it  shall  no  longer  have 
tXiat  operation ;  and  if,  by  the  statute  de  donis,  the  warranty  of  tenant  in  tail 
did  not  bar  the  issue  without  assets,  but  barred  it  with  assets,  this  is  not  from 
any  pre-established  distinction  between  lineal  and  collateral  warranty,  but  be- 
cause the  judges,  upon  the  construction  of  the  statute  de  donis,  held  the  issues  in 
tail  and  the  reversioner  should  not  be  deprived  of  the  estate  by  the  indirect  and 

y  Y  4  circuitous 
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beeaaK  the  mat/  rtrnvey  Ittr  iliscmt  as  to  that  moUie  irliUh  Monpik  l»  1 
her  fJiirr  iitler  6y  ilm  same  elder  fhter,  so  oi  to  this  moilie  trhich  b 
to  the  elder  mUi;  tftc  learruniie  is  Uncoil  to  t/te  younger  sit-ter. 

Sect.  711. 

y^  .V  B  nntf,  that  as  to  him  that  ^rmandeth  fee  tinwie  bv  any  tf  b 
"*  amntors,  he  ihall  be  harrttl  by  Ufirratitie  tinea/l  wftteh  dewendtlli 
vpon  him,  unlesse  he  be  restrained  by  some  statute. 


Sect.  712. 

Ji^T  hte  that  demtindethj'ee  tayle  hy  writ  of  fonnedoo  in  ditccaia, 
-'■  ihalt  vut  bee  barred  by  liiieall  irarraiitie,  un/esxr  he  lialh  aaet\  if 
disrriit  in  fee  simple  by  the  same  ancestoar  thai  made  lite  tcananli'.  Btl 
cottatan/l  wnrraiitie  in  a  hnrrc  to  him  that  deinmidrt/i  fee,  and  aim  b 
him  that  demandethfee  layte  without  any  other  discetit  ofj'ee  timple,  eiupi 


circuiious  operation  orwarranty,  when  that  statute  liatl  declared  they  sboaldtf 
be  deprived  of  it  by  the  direct  alienation  of  common -law  canvcyancfi  —Vt 
chief  part  of  the  ohscr^ationg  otfirad  to  the  read ct  in  this  notcnirgroinKMM 
irbat  was  said  by  lord  Vaughan  hi  the  argument  above  refi^rred  toi.IiecA 
■"Udes  it  by  Mymp,  "  The  doctrinq  of  die  binding  of  lineal  and  cwltatt' 
wBiranlies,  or  tlieir  not  binding,  Is  Hn   exlractton   out   of  menu  lirnnu  rf 

"  Piicci-ilalii-ms  nuiiiv  ^ciU'^  if  years  nftur  ihi- ^fM\iU-itr  ./„iii'.- And  if  I.iitl.TO 

"  (wliose  nit'nuiry  1  niiitli  hdnour)  had  lakcn  tliat  [ihiin  way  in  rL'-ylmig  In 
''  many  excellent  tasi's  in  his  Chapter  of  Warninly,  of  Knying  ilip  wamiiiij'' 
■'  Die  ancestor  doth  not  bind  in  tliis  case,  because  it  if,  restrained  bt'^ 
*'  statute  of  Gloucester,  or  the  statute  de  doiiis :  and  it  doth  hind  in  ihii  eaa. 
"  aa  at  the  common  law,  because  not  restrained  by  either  statute  (for  itbo 
*'  he  HTOte  there  were  no  other  statutes  restraining  warraiilits,  there  is  no»i 
"  third,  11  H,  7.)  his  doctrine  of  warranties  had  been  more  clear  Md  sUb- 
"'  factory  than  now  it  i?,  being  intricated  under  the  terms  of  lineal  irf 
*'  col!alernl ;  for  that  in  truth  is  the  genuine  resolution  oV  most,  if  not  of  d 
"  his  cases ;  for  no  man's  warranty  doth  bind,  or  not,  directly,  and  S  pnun, 
"  because  it  is  lineal  or  collateral ;  for  no  statute  restrains  any  warranto-  aoifl 
*'  those  terms  from  binding,  nor  no  law  institutes  iiny  warranty  in  those  lennsi 
*'  but  those  are  restraints  by  consequent  only  from  the  restraints  of  warraDtiff 
*'  made  by  statutes."  Vaugh.  375.— Lord  Holt  is  also  reported  to  ha>e  iiii 
*'  The  true  reason  of  collateral  warranty  was  the  security  of  purchasen,  ani 
*'  for  their  encouragement;  as  also,  for  the  establishing  and  seitlinj;  the  cfWtc? 
"  of  -luch  as  were  in  by  title,  or  descent  cast;  and  this  was  the  only  secufitv 
*'  such  persons  could  have  at  common  law.  And  because  the  estate  of  sa:ii 
"  persons  as  are  in  by  title  are  much  favoured  in  la*,  these  covenants  iha 
"  were  for  ftrengtbening  of  them  were  favoured  lik.'wise.  And  in  thoje  (fc^^ 
"  there  was  ni>  need  of  lineal  warranty;  but.  however  the  force  of  dut's 
"  taken  away  by  the  statute  ile  diinis,  and  eonmion  recovery  is  not  upoa  fc 
"  supposition  of  recompense  i/i  value,  and  never  was  within  the  statute.  bJ? 
"  always  as  much  nitt  of  it  as  if  it  were  so  mentiontd  by  express  words."  .^.:;i 
thif,  he  mid,  was  luy  lord  Hale's  opinion.     12  Mod.  51a.— [Note  328.] 
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in  cases  which  are  restrained  bif  the  statutes,  and  in  other  eases  for  certaine 
causes,  as  shall  be  said  hereafter  (i). 

"  fjA  TH  issue  two  daughters^'    If  husband  and  wife,  tenants  in  6  E.  a.  Gair.  76, 

especiall  tayle,  have  issue  a  daughter,  and  the  wife  die,  the  ^**'?'  ^^^-  ^** 

husband  by  a  second  wife  hath  issue  another  daughter,  and  dis-  ^™  *  ^^'^' 

continueth  in  fee  and  dieth,  a  collateral]  ancestor  of  the  daugh-  (loBep.  95.) 
ters  releaseth  to  the  discontinuee  with  warranty  and  dieth,  the 
warrantie  descendeth  upon  both  daughters,  yet  the  issue  in  taile 

shall  bee  barred  of  the  whole;  for  in  judgement  of  law  the  entire  (Ante  367.  K) 

warrantie  descendeth  upon  both  of  them.  (a  Cro.aiy, 

ai8.) 

"  And  the  elder  entreth  into  the  tvhole,  and  thereof  maketh  a 
feoffment^  SfcJ*     Here  it  is  to  bee  understood,  that  when  one 
coparcener  doth  generally  enter  into  the  whole,  this  doth  not  (Ant.  189.  •. 
devest  the  estate  which  descendeth  by  the  law  to  the  other,   o^^V^^^    . 
unlcsse  shee  that  dotli  enter  claimeth  the  whole,  and  taketh  the  the  ChapLrol 
profits  of  the  whole ;  for  that  shall  devest  the  freehold  in  law  of  Discent,  Sect, 
the  other  parcener.  398. 

-   Otherwise  it  is  afler  the  parceners  be  actually  seised,  the 
taking  of  the  whole  profits,  or  any  claime  made  by  the  one, 
cannot  put  the  other  out  of  possession    without    an 

[^7^n  (^  actual!  putting  out  or  disseisin.     And  in  this  case  of 
J  Littleton,  when  one  coparcener  entreth  into  the  whole, 
and  maketh  a  feoffement  of  the  whole,  this  devesteth 
^e  freehold  inlaw  out  of  the  other  coparcener. 

Now  seeing  the  entrie  in  this  case  of  Littleton  devested  not  the 
estate  of  the  other  parcener,  if  no  further  proceeding  had  beene, 
then  it  is  to  be  demanded,  that  seeing  the  feoffement  doth  worke 
the  wrong,  and  bee  the  wrong  either  a  disseisin,  or  in  nature  of 
an  abatement,  how  can  the  warrantie  annexed  to  that  feofiement 
that  wrought  the  wrong  be  coUaterall,  or  binde  the  youngest  sis* 
ter  for  her  part?     To  this  it  is  answered,  that  when  the  one 
sister  entreth  in  the  whole,  the  possession  being  void,  and  maketh  pi.  Com.  54^ 
a  feoffement  in  fee,    this  act  subsequent  doth  so  explaine  the  (5  Hep.  51. 
entry   precedent  into  the  whole,  that  now  by  construction  of  ^^^^-  377-  «•) 
law  she  was  only  seised  of  the  whole,  and  this  feoffement  can  bee 
no  disseisin,  because  the  other  sister  was  never  seised ;  nor  any  (Sect.  398. 
abatement,  because  they  both  made  but  one  heire  to  the  ances-  Post.  393.  b.) 
tour,  and  one  freehold  and  inheritance  descended  to  them.     So 
as  in  judgement  of  law  the  warrantie  doth  not  commenee  by  dis- 
seisin or  by  abatement,  and  without  question  her  entrie  was  no 
intrusion. 

Tenant  in  taile  hath  issue  two  daughters,  and  discontinueth  in 
fee,  the  youngest  disseiseth  the  discontinuee  to  the  use  of  her- 
selfe  and  her  sister,  the  discontinuee  ousteth  her,  asainst  whom 
she  recovereth  in  an  assise,  the  eldest  agreeth  to  the  disseisin, 
as  she  may,  against  her  sister,  and  becomes  jojmtenant  with  her. 
And  thus  is  the  booke  in  the  21  Assise  [n]  to  be  intended,  the  H  ai  A«. 
case  being  no  other  in   effect;   but  ji.  disseiseth  one  to  the  f\^^'  ^v 
use  of  himselfe  and  B.,  B.  agreeth;  by  this  he  is  joyntenant  ^'   **       '^ 
with  A. 

''And 


(1)  The  observations  of  Lord  Vaughan  on  this  Section,  and  the  comment 
upon  it,  deserve  attentive  |>enisal.    See  Vaugh.  375. 
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({^  "  And  note,  that  as  to  km  that  demandethjie  1^741 

jll^Xso.  simple,  Sfc.-    In  these  two   Section,  thew  «e  ex-  (_  ,,.  J 

6  £.3. 56.  pressed  foure  leffall  conclusions : 

?£.  3-  54-  67*  First,  that  a  lineall  warrantie  doth  bmde  the  right  of  a  &e 

9 IL  3. 16,  simple. 

^^E  ^'olrr  Secondly,  that  a  lineall  warrantie  doth  not  binde  the  ri|^  of 

37.    soE.  8*  ^^  estate  taile,  for  that  it  is  restrained  by  the  statute  of  domis 

Ibid.  39.  conditionalibus. 

351^  3^50-  Thirdly,  that  a  lineall  warranty  and  assets  is  a  barre  of  the 

*7  £•  3-  83*  righi^  JQ  (gjie,  and  is  not  restrained  (as  hath  beene  said)  by  the 

Garr.  T«.  Mich,  said  act. 

38  E.  3.  Coram  Fourthly,  that  a  collaterall  warranty  made  by  a  collaterall  an- 
Bege  Abbot  de  cestor  of  the  donee,  doth  binde  tho  right  of  an  estate  taile,  albeit 
Colchester's  there  be  no  assets;  and  the  reason  thereof  is  upon  the  statute  of 
m^r^^'^A  '    donis  conditionalibus^  for  that  it  is  not  made  by  Uie  tenant  in  taile^ 

fl.  uom.  554*       ^  .*      !•        11  ^'     • 

19  £.  4. 10.        &C.  as  the  Imeall  warrantie  is. 
Vid.  Swrt,  703-  747. 

(Moor  96.  ae.  To  this  may  be  added,  that  the  warranty  of  the  donee  ia  taik, 
cord.  Vangh.      which  is  Collaterall  to  the  donor,  or  to  him  in  remainder,  beins 

S^V^°M6'i )  ^^^  ^  ^^'"'  ^^^^  ^^^  ^^^  without  any  assets.  For  thou^ 
.  ee  aog  3  5.^  ^^  alienation  of  the  donee  after  issue  doth  not  barre  the  donor, 

which  was  the  mischlefe  provided  for  by  the  act,  yet  the  war- 
ranty being  collaterall  doth  barre  both  of  them ;  for  the  act  re- 
straineth  not  that  warranty,  but  it  remaineth  at  the  common  law, 
as  Littleton  afler  saith :  and  in  like  manner  the  warranty  of  the 
donee  doth  barre  him  in  the  remainder. 


Flct.i  lib.  a.  ca.        "  AsieUy  (id  est)  cjuod  tantundem  valet,"  suflkient  by  disoent 
^.  Britton  185.      Note,  assets  requisite  to  make  a  lineall  warranty  n  barre  most 
4  £.  3.  Giirr.  63.  have  six  qualities.    First  it  must  be  assets  ( that  is  )  of  equall  value 
16  E.  3.  Q^  mote  at  the  time  of  the  discent.    Secondly,  it  must  be  of  dis- 

43^£%*9-  ^^^^^  ^^  ^^^  ^y  purchase  or  p^fL  Thirdly,  as  UtilHon  here 
7  H.  6. 3.  saith,  it  must  be  assets  in  fee  sunple,  and  not  in  taile,  or  for  an- 

u  H.  4.  ao.  other  man's  life.  Fourthly,  it  must  descend  to  him  as  heire  to  the 
(a  ]V>1I.  Abr.  ^^^  ancestor  that  made  the  warranty,  as  Littleton  also  here  saith. 
774i  77ft.)  Fifthly,  it  must  be  of  lands  or  tenen^nts,  or  rents,  or  services 

44  £.  3. 47.  valuable,  or  other  profits  issuing  out  of  lands  or  tenements,  and 
(6  Rep.  66.)  ^^^  personall  inheritances,  as  annuities  and  the  like.  Sixthly,  it 
M  31  £.  3-  Tionat  be  in  state  or  interest,  and  not  in  use  or  right  of  acuom 
Asi.  5.  13  £.3.  or  rights  of  entry,  for  they  are  no  assets  until  they  be  brought 
Kecuverie  in  into  possession,  [a]  But  if  a  rent  in  fee  simple  issuing  out  of  the 
iJh*  *•?  I  ^  of  the  heire  descend  unto  him  whereby  it  is  extinct,  yet 

Biitio^^&Baker's  this  is  astets,  and  to  this  purpose  hath  in  judgement  of  law  s 
ctKc.  continuance. 

n]  14  £•  3-  [^]  A  seigniory  In  fee  almoigne  is  no  assets,  because  it  ii  not 

Mesne  7.  valuable,  aim  thereibre  not  to  be  extended ;  and  so  it  teemeth  of 

Rc^istrera  393.  ^  geigniory  of  honoa^e  and  fealty.  But  an  advowaon  is  assets, 
[c]  Flcta,  lib.  9.  whereof  [c]  Fleta  saith ;  hem  de  eccUsiis  qua  ad  danaiiaum  do- 
cap.  %.  (N)       mint  pertinent  quot  sunty  et  quce^  et  ubiy  et  quantum  valeat  quaUtr 

ecdesia  per  annum  iecundwn  veram  ipsius  ativnaiUmemy  et  pn 
marcd  solidos  extendatury  ut  si  ecclesia  centum  marcas  valeat  per 
annunti  ad  centum  solidos  extendatur  advocatio per  annum  ( 1 ).  And 

herewith 

(X)  &«  Fkta,  Itk,  a,  cap.  71,  J  10. 

( 1 )  Bro.  Assets  per  Discent  si  oontra. 
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herewith  agreeth  Britton,  and  others  have  reckoned  a  shilling  in  Brittonfol.  185. 

the  pound;  and  Britton  addeth  further,  mes  si  la  adv&aoson  dtust  Extent. mancrii. 

estre  vendue,  adonques  serr   le  reasonable  price  solonque  le  value  ««h^^?1' 

en  un  an  a  eel  extent.     Wherein  it  is  to  oe  observed,  that  anti-  33  £.'  3.' 

qui  tie  did  ever  reckon  bj  markes.  Out.  102. 

Sect.  713. 

jdLSO,  if  land  be  given  to  a  man,  and  to  the  heires  of  his  bodie  ie- 

gotten,  who  taketn  wife,  and  hate  issue  a  son  betweene  them,  and  the 

husband  discontinues  the  taile  in  fee  and  dieth,  and  after  the  wife  re- 

leaseth  to  the  discontinuee  in  fee  with  warrantie,  &c,  and  dieth,  and  the 

warranty  descends  to  the  son,  this  is  a  collaterall  warrantie. 

n^  H I S  case  standeth  upon  the  same  reason  that  divers  other 
formerly  put  by  our  author  doe,  viz.  that  because  the  heire 
claimeth  only  from  the  father  performam  doni,  and  nothing  from 
the  wife,  that  therefore  the  warraade  of  the  Wife  is  collateraU,  and 
tlie  warrantie  made  by  any  ancestor  male  or  female  of  the  wife 
bindeth ;  and  here  the  warrantie  descendeth  after  the  discent  of 
the  right. 

[375j  <d- Sect.  714.  ^«-p3;«- 

Z>  (7  jT  f/*  lands  be  given  to  the  husband  and  wife,  and  to  the  heires 
^  oftneir  two  bodies  begotten,  who  have  issue  a  son,  and  the  husband 
discontinue  the  taile  and  dieth,  and  after  tlie  wife  release  with  warrantie 
afid  dieth,  this  warrantie  is  but  a  lineall  warranty  to  the  son;  for  the  sonne 
shall  not  be  barred  in  this  case  to  sue  his  writ  q/*  tormedon,  unlesse  that  hee 
/iath  assets  by  discent  in  fee  simple  by  his  mother,  because  their  issue  in  the 
fcrit  of  forniedon  ought  to  convey  to  him  the  right  as  heire  to  his  fatiier 
and,  mother  of  their*  two  bodies  begotten  per  fonnam  doni;  ana  so  in 
this  case  the  warrantie  of  the  father  and  the  warrantie  of  the  mother  are 
but  lineall  warrantie  to  the  heire^  S^c. 

XT  £  R  £  is  a  point  worthy  of  observation^  tha(  albeit  in  this  35  £•  3-  tit. 
case  the  issue  in  taile  must  claime  as  heire  of  both  their  ^^-  73-  ^ 
bodies,  yet  the  warrantie  of  either  of  them  is  lineall  to  the  issue ;  (*  ^U.  Abr. 
and  yet  the  issue  cannot  claime  as  heire  to  either  of  them  alone.  74>- Anu87.  :u 
but  of  both.  ^''■"^■^ 

If  lands  be  given  to  a  man  and  to  a  woman  unmarried,  and  the 
heires  of  their  two  bodies,  and  they  intermarrie,  and  are  disseised, 
and  the  husband  release  with  warrantie,  the  wife  dieth,  the  hus- 
band dieth,  albeit  the  donees  did  take  by  moities,  yet  the  war- 
rantie is  lineall  for  the  whole,  because,  as  our  author  here  saitli, 
the  issue  must  in  B,Jbrmedon  convey  to  him  the  right  as  heire  to 
his  fhther  and  his  mother  of  their  two  bodies  engendred:  and 
therefore  it  is  collaterall  for  no  part. 

t^CCt. 

*  txvo,  not  in  L.  and  M.  or  Roh. 


use  BDd  coiuequence. 


»!;')>  Sect.  716. 

{VMgk  367,    377.) 

ydLSO,  if  a  man  halh  mue  three  tonnes,  and  givMh  land 
Sonne,  to  have  and  to  hold  to  him  and  to  the  heires  of  I 
gotten,  and  for  default  of  nuch  J««e,  tie  remainder  to  the  1 
to  him  and  to  the  heires  of  his  bodie  begotten,  and  Jar  dej 
issue  t  of  the  middle  soiine,  the  remainder  to  the  t/ouunett  s«, 
heires  of  Im  hadie  begotleu ;  in  thii  ease,  if  the  eldest  J  aiaconti 
in  fee,  and  Innde  him  and  his  heires  to  warrantie,  and  dieth  c 
this  is  a  co/ltiterall  warmnfie  to  the  middle  son,  iind  shall  be 
mand  the  same  land  l>i/  furee  of  the  remainder ;  for  that  the 
his  title,  and  his  elder  brother  is  collaterall  to  this  title,  which 
hy  force  of  the  remainder.  In  the  same  manner  it  is,  if  th 
hath  the  same  land  by  force  of  the  remainder,  because  his  a 
made  no  dixontinnance,  but  died  trithoitl  isnue  of  his  bodie,  a. 
middle  make  a  discontinuance  aith  icorrantie,  Src-  and  dieth  n 
this  is  u  collaterall  Karranlie  to  the  youns,est  son.  A»d  also 
ifatijf  of  the  said  soniies  he  disseised,  and  the  father  that  made 
relcasetn  to  the  disseisor  all  his  right  %  mih  rcarraiUie,  fl  this  is 
trarrantie  to  that  sou  upon  ahom  the  tcarrantit  descendeth 

(d-  Sect.  717. 


■iND  so  note,  that  where  a  mam  that  is  coUateraU  to  tkt 

*■    releascth  this  nVA  trarrantie,  Sic.  this  is  a  collateral/  rtrar 
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XJ  E  R  £  it  appeareth  that  it  b  not  adjudged  in  law  a  collaterall  8  R.  a. 

warrantie  m  respect  of  the  bloud,  for  the  warrantie  may  be  ^fJJJf  ^' 
collaterall,  albeit  the  bloud'be  lineall ;  and  the  warrantie  may  be  ^*^  "^^^ 
lineall,  albeit  the  bloud  be  collateral],  as  hath  beene  said.  But 
it  is  in  law  deemed  a  collaterall  warrantie,  in  respect  that  he 
that  maketh  the  warrantie  is  collaterall  to  the  title  of  him  upon 
whom  the  warrantie  doth  fall ;  as  by  the  example  which  Littleton 
hereputteth^  and  by  that  which  hath  beene  formerly  said,  i« 
manifest. 


Sect.  718. 

^  LSO,  if  a  father  giveth  land  to  his  eldest  son,  to  have  and  to  hold 
to  him  ana  to  the  heires  males  of  his  body  begotten,  the  remainder 
to  the  second  sonne,  S^c.  if  the  eldest  sonne  alieneth  in  fee  ti)ith  warranty, 
8^c,  and  hath  issue  female,  and  dieth  witliout  issue  male,  this  is  no  col- 
laterall  warranty  to  the  second  son,  for  he  shall  not  bee  barred  of  his 
action  q/'formedon  in  the  remainder,  because  the  warranty  descended  (B) 
to  the  daughter  of  the  elder  son,  and  not  to  the  second  sonne  (ceo  n'est  pas 
collaterall  garraiitie  al  second  fits,  f  car  il  ne  serra  barre  de  son  action 
deformedon  en  le  remainder,  pur  ceo  que  le  garrantie  discendist  ai  file 
del  eigne  fits,  et  nemy  al  second  fits);  for  every  warrantie  which  descends, 
descendeth  to  him  that  is  heire  to  him  who  made  the  warrantie,  by  the  com-- 
mon  law, 

TJ  £  R  £  is  rehearsed  a  maxime  of  the  common  law,  that  every  Vid.  S«ct.  3. 

warrantie  doth  descend  upon  him  that  is  heire  to  him  that  ^3*  735>  73^* 
made  the  warrantie,  by  the  common  law,  as  by  this  example  it  1^' 
•PPe^reth.  /  Sr^9-j 

''  To  him  that  is  heire  to  him  voho  made  the  toarrantie,  by  the 
common  law,  S^c"  Hereupon  many  things  worthy  to  be  knowne 
are  to  be  understood. 

Sa]  First,  that  if  a  man  infcoffeth  another  of  an  acre  of  ground  [a]  40  £.  3. 14. 
[1  warrantie,  and  hath  issue  two  sons,  and  dieth  seised  of  an- 
other acre  of  land,  of  the  nature  of  burrough  English,  the  feoffee  (Mod.  Rep.  g5. 
is  impleaded,  albeit  the  warrantie  descendeth  onely  upon  the  *Cro.ai8.) 
eldest  sonie,  yet  may  he  vouch  them  both ;  the  one  as  neire  to 
the  warrantie,  and  the  other  as  heire  to  the  land:  for  if  he  should 
vouch  the  eldest  son  only,  then  should  he  not  have  the  fruit  of  his 
warranty,  viz.  a  recoverie  in  value ;  the  youngest  son  only  he  can« 
not  vouch,  because  he  is  not  heire  at  the  common  law,  upon 
whom  the  warrantie  descendeth  ( 1  )• 

So 

f  car  il  ne  serra  barre— ne  luy  ledera,  L*  and  M.  and  Roh. 

(B)  I'uf.  note  A,  on  Sect.  601. 


(1)  38  E.  3.  23.     43  E.  3.  19.     48  Ass.  41.     4  E.  3.55.    21  E.  3*  46. 
21  £.3.  36.    nH.7. 12.    6H.  7.  2.    Hale's  MSS, 
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m  93  £.4-1^      [b]  So  it  is  of  heiret  in  gavelkind,  the  eldest  may  bee 


4  £• »  55*  voudied  as  heire  to  the  qc^  warranty,  and  die  other  ^375!] 
^^  E.  ^  Del  7  •<*""^®*  ^^  respect  of  the  inheritance  descended  unto  l  5.  J 
(8  Rep!  8.  b.)  them,  [c]  And  in  like  sort,  the  heire  at  the  connKio 
[c]  49  Ass.  4.  law,  and  the  heire  of  the  part  of  the  mother,  shall  bee  coached: 
38  £.  3.  sa.  but  the  heire  at  the  common  law  may  be  vouched  alone  in  bodi 
^ob.25.)  these  cases,  at  the  election  of  the  tenant:  et  sic  de  tinulibut, 
td]  39  £.  3.  f/f ]  In  the  same  manner  if  a  man  dieth  seised  of  certaine  lands  in 
Vouch  94.  fee,  having  issue  a  sonne  and  a  daughter  by  one  venter,  and  t 

36  H.  0. 33.        gonne  by  another,  the  eldest  sonne  entreth  and  dieth,  Uie  land 

descends  to  the  sister ;  in  this  case  the  warrantie  descendeth  on 
the  sonne,  and  he  may  be  vouched  as  heire,  and  the  sister,  as 
heire  of  tl^  land:  in  which  and  the  other  case  of  burrough 
English,  the  sonne  and  heire  by  the  common  law  having  nothing 
by  discent,  the  whole  losse  of  tne  recoverie  in  value  lieth  upon  the 
heiret  of  the  land,  albeit  they  be  no  heires  to  the  warrantie.  Then 
PI  Com.  515.     put  the  case  that  there  is  a  warrantie  paran^ount.  Who  shall  de- 

raigne  that  warrantie  ?  and  to  whom  shall  the  recompence  in 
value  goe  ?  Some  have  said,  that  as  they  are  vouched  together, 
so  shall  they  avouch  over,  and  that  the  recompence  in  value  shall 
enure  according  to  the  losse ;  and  that  the  effect  must  pursue  the 
cause,  as  a  recoverie  in  value  by  a  warrantie  of  the  part  of  the 
mother  shall  goe  to  the  heire  of  tlie  part  of  the  mother,  &c. 
(2  Cro.3i8.)  Some  others  hold,  that  it  is  against  the  maxima  of  law,  that 

they  that  are  not  heires  to  the  warrantie  should  joyne  in  voucher 
or  to  take  benefit  of  the  warrantie  which  descended  not  to 
them;  but  that  the  heire  at  the  common  law,  to  whom  the 
warrantie  descended,  shall  deraigne  the  warrantie,  and  recover 
in  value;  and  that  this  doth' stand  with  the  rule  of  the  common 
law. 

Others  hold  the  contrarie,  and  that  this  ^ould  be  both  agaioflt 
the  rule  of  law,  and  against  reason  also;  for  by  the  rule  m  lav 
^]  17 1^*?*  ^^  [e]  the  vouchee  shall  never  sue  to  have  execution  in  value,  untin 
Kecoyerie  in  execution  be  sued  against  him.  But  in  this  case  execution  can 
^^£.^3?'i3.  never  be  sued  against  the  heire  at  the  common  law,  therefore  he 
33  i^.  3.  '  cannot  sue  to  h^ve  execution  over  in  value.  Secondly,  it  should 
'Jiul^m.  222.  be  against  reason  that  the  heire  at  the  common  law  should  have 
14^.3.15.160.  ioium  lucrum,  and  the  spedall  heires  ^o/um  damnum.  I  findein 
1 8  E  ^  M  ^^^  bookes  [f]  that  this  reason  is  yeelded,  that  the  speciall  heire 
XJb.  i.foLge.  should  not  be  vouched  only;  for  fsay  they)  if  the  speciall  heirei 
Shdleye's  case,  should  be  vouched  only,  then  could  not  they  deraigne  the  war- 
[/]  3^  £•  3*  I'antie  over ;  which  should  be  mischievous,  that  they  should  lose 
^rGre^e  ^^  benefit  of  the  warrantie,  if  they  should  be  vouched  only.  Bat 
^owd.  11.  a.  j^^he  heire  at  the  common  law  were  vouched  with  them,  (as  by 
Maiuers  case.)   the  law  he  ought)  all  might  be  saved ;  and  therefore  studie  weu 

fhls  point  how  it  may  be  done. 
Or]  Vide  PI.  tg]  If  tenant  in  generall  taile  be,  and  a  common  repoy^rie  ii 

Com.  fol.  514.  ]j|^  against  him  and  his  wife,  where  his  wife  hath  nothing,  and 
10  R«p.  35.  *^?y  vouch,  and  have  judgement  to  recover  in  value,  tenant  in 
Dr.  and  Stad.  taile  dieth,  and  the  wife  survived :  for  that  the  issue  i^  taile  had 
4t.  b.  8  Rep.  the  whole  losse,  the  recompence  shall  enure  wholly  to  him ;  and 
E?i  6  ^s^'^  ^^^  ^'^®»  albeit  she  was  partie  to  the  judgement,  shall  have  no- 
ni      K  ^^*"^  ^"  ^^®  recompence,  for  that  she  loseth  noUiing. 

io  E.^3  ^'  ^^'  W  ^  the  bastard  eigne  enter  and  take  the  profits,  he  dudl  be 
VpucU.  199.      32  f,  3.  Vouch.  94.      5  U.  7. 1. 

vouched 


L.3.  C.  13.  Sect.719.         Of  Wanraotie.  [376. b. 

▼iTuched  only,  and  not  the  bastard  and  the  mulier ;  because  the 
bastard  is  in  appearance  heire,  and  shall  not  disable  himselfe. 

[t]  If  a  man  be  seised  of  lands  in  gavelkinde,  and  hath  issue  ^*J « ^  ^  7*  is. 

three  sonnes^  and  by  obligation  bindeth  himselfe  and  his  heirea  ^^^  Xitt.*;. 

and  diethy  an  action  of  debt  shall  be  maintainable  against  all  the  Dy.^EL  aaO- 

three  sonnes,  for  the  heire  is  not  chargeable  unlesse  lie  hath  lands  (Moor  74.) 
bj  discent. 

Sk]  So  if  a  man  be  seised  of  land  on  the  part  of  his  mother,  rj^i  n  H.7.13. 

i  binde  himselfe  and  his  heires  by  obligation,  and  dieth,  an  (a  Cro.  25.  b. 

action  of  debt  shall  lie  against  the  heire  on  the  part  of  the  mother,  ^^^^    ^  Siderf. 

without  naming  of  the  heire  at  the  common  law.    And  so  note  a  ^^'  ^*^:  ^^®" 

diversitie  betweene  a  personall  lien  of  a  bond,  and  a  reall  hen  of  a  ^  '^^'^ 
warrantie. 


Sect.  719- 


A/^O  TE,  if  land  bee  given  to  a  man,  and  to  the  heirs  males  of  his 
bodie  begotten,  and  for  default  of  such  issue,  the  remainder  thereof 
to  his  heires  females  of  his  bodt/  begotten,  and  after  the  donee  in  tayle 
maketh  a  feoffement  in  fee  with  warrantie  accordingly,  and  hath  issue  a 
son  and  a  daughter  and  dicth,  this  warrantie  is  but  a  lineall  warrantie  to 
the  Sonne  to  demand  by  a  writ  of  formedon  tit  the  discender ;  and  also  it 
is  but  lineall  to  the  daughter,  to  demand  the  same  land  by  writ  q/*  formedon 
in  the  remainder,  unlesse  (A)  the  brother  dieth  without  issue  male  (sinoD 
f  frere  deviast  sans  issue  male),  because  shee  claymeth  as  heire  female  of 
the  bodie  of  her  father  infrendred.  But  in  this  case,  if  her  brother  in  Ais 
life  release  to  toe  discontmuee,  Sfc.  with  warrantie,  Sfc.  and  after  dieth 
without  issue,  this  is  a  collaterall  warranty  to  the  daughter,  because  shee 
eannot  convey  to  her  the  right  which  shee  hath  by  force  of  the  remainder 
hy  any  meanes  of  discent  by  her  brother,  for  that  the  brother  is  collaterall 
to  the  title  of  his  sister,  arid  therefore  his  warranty  is  collaterall  (ceo  est 
nn  collnteral  gHrrantie  a  1e  file,  pur  ceo  que  cl  n^  poit  conveyer  a  luy 
le  droit,  que  el  ad  per  force  de  le  remaynder  per  ascun  meane  de  discent 
per  son  frere,  4.  pur  ceo  %  que  le  frere  est  collateral  a  le  title  sa  soer,  et 
pur  ceo  son  garrantie  est  collateral),  ^c. 


*  Nate^'^Uo,  L«  and  M.  and  Roh. 

f  sinon — si  son,  L.  and  M.  Roh. 
Pinson,  Redman,  and  MSS,  This 
reading  (si  son)  tvhich  materially  alters 
the  sense  of  the  above  passage  of  Little- 
tou^  toas  much  relied  on  bu  lord  Vaughan 
in  his  reports,  368,  3^,  and  is  also 
accordingly  confirmed  by  edit,  15771  by 


HERE 


H.'Tottd',  1583,  bu  W.  West ;  1594,  bu 
C.  Yetsweirt;  ana  by  that  ofi^SQ-  Jft 
is  hofiveoer  ohseroalie,  that  the  text  stood 
as  above  in  thejirst  edition  of  Coke  upon 
Littleton  1628,  and  in  all  tne  editioris  to 
the  gth  inclusive. 

4.  et  added  in  L.  and  M.  and  Roh. 

X  que  not  in  L.  and  M.  or  Roh. 


tA>  UjHtnilmrmiefutt.  719,  Mr.  Btop  niwrMi,  t&at,/br" «Mito  th«  htShv  ikth 
^k^ntvLtmue  nmU"  voe  AiUd  reani,  "  tftk$  brother  dieth,  fy.  far  it  u  onlM  in  the  event  «f 
the  brothiir*i  difing  withimt  imue  male,  that  the  hmr  femak  can  have  any  aaifn  at  all,  Su 
Jdr,  HtfM*«  Intr.  p.  X 14,  aitd  the  reading  alove  utider  f. 


L.3.  C.  13.8^719. 

(q  14  E.  3  sS-     JI  E  R  E  it  appenreth.  tliat  [/]  whensoever  the  aocestor  Ufa* 
ajiL^.tgr  >oB'  any  e«tat(-  ut' freuhuld,  a  llmitatinn  after  in  the  tame  nn^i- 

9Be.3.3(!.  ancc  to  any  of  hi»  hcires,  arc  watdni  of  limitation,  aiid  notofpiir- 
37  U  a.  nr  olxk^e,  albeit  in  words  it  he  limited  by  way  of  rcRufDd>»  i; 
■■"'"-         (Anl.  17.  b.  rt.  b.        a  RoIL  Abf   417. 


(OThcdoctrineoflowexpreanediQ  the  text  is  generally  called  TBBRtuci 
SitBi.LKr'soAHK;— and  has  been  disciucedby  wveral  gentlemen  of  the  freart 
emiiM^ci'  in  iIk'  profejislon. 

I.  In  jtiir  It'il/iam  B/afiflrme'i  orgunift  in  the  case  of  Perrin  »,  iSxkr,  vkt 
Urtleil  by  inr-  Harf;raveamon^  his  law  tracts,  foj.  500,  it  is  ohEcrved,  that,  "■m 
"  there  i»  n  (jift  to  A.  and  hii  heirs  for  ever,  or  10  A.  and  Ihe  h^-im  of  hit  bw 
•'  be^iittt-ri,  the  first  words  (to  A.')  create  an  entate  for  life  ;  lite  latter  ;uia 
**  heir»,  ur  tiie  heirs  of  his  hody)  create  a  reiuainder  in  fe«,  or  in  tai).  "W 
*■  the  l.iw.  to  prevent  ahabevance,  refers  to  and  veais  in  the  utict-atarbiiiMeir.ati 
"  is  thus  tenant  for  life,  witli  an  immediate  remainder  in  (ve  or  in  btii :  and  dn 
•'  by  the  conjunction  of  the  two  Mtntco,  or  the  m«ger  of  (he  Icaa  in  thegnm, 
*  bebi-coTneftlennntinfee.ortenRntintailinpONinnion.  This  expadlMn  ofifc 
PXj)r('«iiion  in  question  iiir  Wni.  Bliickiitone  nfterwardi  npph'c*.  with  grealtkJnk 
hi  hii  inTdtigatto"  of  ihe  rule  in  Slielley'a  caw.  He  l)ty»  it  dmraaiBptC 
Aindnmeiital  ninxini  upon  which  tlie  (.-onwt  ruction  of  every  dcviac  mu»t  rfcpoi 
that  thi-  inii'iition  of  the  testator  shall  be  fully  and  punctually  olwcrvod,  nw* 
the  iiuiiie  is  cunsintcnt  with  the  t-siahlished  rules  of  law,  aitd  no  limfier.  Bi 
mskt's  a  diainction  between  thoat  rules  of  law  which  are  to  be  coMidcnda 
(he  fundamental  nilet  of  the  property  of  this  kingdom,  and  are  tfaefeTittt  i 
that  cMrnlial,  permanent  and  substantia)  Und,  which  cannot  be  exeeeM  ■ 
tnntgressed  by  any  intention  of  a  testator,  howewn-  clearly  or  tnani&ttlT* 
|nTfi«<'d:  nnd  those  nilea  of  a  more  arbitrary,  technic;)!,  and  artiiieial  taal 
wtiirli  till'  intftition  of  .1  ItMiiMr  tiiHv  coiitro!.  He  l!u-ii  suppo^ies  thai  ihfW 
Is  a  lliiril  cln*s  of  ruh's,  of  a  siill  more  flexible  nature.  Among  the  rule?  or  lit 
flnt  class  lip  reckons  ihesf  ;  that  evtry  tenant  in  lee  siiitple.  or  fee  tail,  itail 
have  the  power  of  nlionatin^  his  eetates,  by  the  several  moHdes  adapted  to  istS 
respect ivf  interests  :  iliiit  n.>  iil>piiirlnn  shall  be  allowed,  which  in  itstww- 
quence  ti'nds  to  a  i^v\:-  ■■■'<:  ri.'-  l.tniU  shall  descend  to  the  tJdesl  •»« 
brother  alone,  or  in  -M    ■  _  ■■>   -  nr  sisters  in  partnership.     Amoo^dt 

rules  of  the  second  tl.i  •  :  ;..'..■.■  iin'-i.'  rules  of  interpretation  by  which  ^ 
coons  invariably  coii-ir.lL-  ]>.ii  [ii.iL.i  iii.i.les  of  expression  to  denote  a  partJcdir 
intention  in  the  testator.  Thus,  bay^  he,  if  a  man  devitips  his  land,  bein^nc' 
hold  to  another  j;cncrally,  without  specifying  the  duration  oi'  his  estate,  ifc 
courts  consider  it  as  evidence  that  he  intended  the  devisee  should  be  coif 
tenant  for  life:  but  if  he  devises,  in  like  manner,  a  chatt^  interest,  the  cstms 
Mtuii^er  it  to  be  evidence  of  his  intention  that  the  devisee  should  have  'it 
total  propiTly.  Among  the  rules  of  the  third  class  he  reckons  the  nd*  ii 
Shelley's  ciise.  Having  admitted  that  the  second  and  third  class  of  rules  ylna 
of  excqitiims,  when  it  appears  to  he  the  testator's  intention  that  the  openlia 
of  his  ilinisn'  should  be  different  from  that  which  the  letral  o|>eTatioa  of  di 
woriis  in  m  hich  it  h  penned  would  be.  he  adds,  that  this  intention  ^hG  si 
have  thi-i  i  rtVcI,  itiiless  il  is  manifest  and  certain  ;  so  that  if  his  intentiaa  d# 
bis  words  should  operate  contrary  to  tlieir  technical  and  l^al  import.  iJotfM' 
appear  by  e-iprfss  nurds,  or  hy  oceessiin,- inipliciilidn,  the  i«rga]  opemiia  <1 
the  trnnU  must  take  effect.  He  applies  this  rule  to  the  case  of  Pariti- 
Blake.  He  ar^ur$.  that  it  does  not  appear  fay  any  evidence  that  the  tooW 
tiiteiided  his  wordi  should  not  have  their  legal  o^ieration :  be  says,  ibe  ^ae^ 
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and  therefore  here  the  remainder,  tchthe  heires  females,  vesteth 
in  the  tenant  in  taile  himselfe.     And  it  is  good  to  bee 

E^y7n  OC^  knowne,  that  for  learning  sake,  and  to  find  out  the  i  H.  6.  4. 
*J  reason  of  the  law,  these  limitations  to  the  heires  males  o£  ^^  H-  6. 13*  i4« 
the  bodie,  and  after  to  the  heires  females  of  the  bodie  Jj.  v^  ^\ 

*  Statham.  Devise  PI.  Com.  414.     so  H.  6.  43.     Vid.  Litt.  ca.  Taile,  Sect.  04.     97  BL  a« 

Br.  done  k  rem.  61.  &  tit  nosme  1.  &  40.      (Ant  25.  a.  b.)     (Vaugh.  368.  g.  376. 
Ant  374,  a.)  : 

may 

la^  I  I  -T _    _.  .         .  ^  .  -.  ^  ^ 

* 

ii  not  whether  the  testator  intended  tlie  ancestor  should  or  should  not  have  a 
power  of  alienating  the  lands  devised  to  him,  or  should  have  only  an  estate  for 
flit  life.  He  admits  it  to  be  clear,  that  he  intended  the  ancestor  should  not 
have  a  power  of  alienating  the  lands,  and  that  he  should  take  only  an  estate 
§or  his  life:  but  the  real  question,  he  says,  is,  how  the  heirs  were  intended  to 
take,  whether  as  descendants  or  purchasers.  If  the  testator  intended  tbej 
riiould  take  as  purchasers,  the  ancestor  remained  tenant  for  life ;  if  he  meant 
they  should  take  by  discent,  or  had  formed  no  intention  ftbout  the  matter,  then^ 
iays  he,  by  operation  and  consequence  of  law  the  inheritance  is  vested  in 
the  ancestor.  He  says,  that  in  tne  case  of  Perrin  and  Blake,  it  is  neither 
clearly  expressed  nor  manifestly  to  be  implied  from  any  part  of  the  testator's 
will)  that  he  intended  the  heirs  should  take  as  purchasers ;  he  therefore  con- 
cludes, that  the  words  in  question  should  be  construed  according  to  their  legal 
operation;  and  consequently,  that  in  conformity  to  the  rule  laid  down  in 
enelley's  case,  they  should  operate  not  as  words  of  purchase,  but  as  words  of 
descent,  and  that  the  ancestor  therefore  should  take  an  estate  in  tail/ 

IL  Mr.  HargravCy  in  his  observations  concerning  the  rule  in  Shelley's  caae^ 
remarks,  that  those  who  wish  to  avoid  the  rule,  avow  that  they  consider  it  as 
nbordlnate  to  the  intention  of  the  testator,  as  a  rule  of  interpretation^  as 
merely  a  technical  construction  of  words,  which  yields  to  the  intention  when- 
ever  they  ase  opposed  to  each  other ;  that  as  soon  as  they  discover  that  it  is 
BOt  the  testator's  intention  that  the  first  taker  should  have  a  power  of  barring 
the  entail  to  his  heirs,  they  think  the  victory  over  the  rule  is  complete.  Oi| 
tike  ether  hand,  those  who  wish  to  support  the  rule  insist,  that  it  is  a  rule  of 
interpretation,  established  on  decrees  of  the  most  authoritative  decisions,  which 
cannot  be  departed  from  without  levelling  the  great  land-marks,  by  which  the 
tides  to  real  property  are  ascertained,  and  establishiog  in  their  room  a  mont 
atrous  latitude  of  uncertain  and  arbitrary  construction.  He  says,  he  finds 
soinething  to  approve  and  something  to  condemn  on  both  sides  of  these  dis« 
cordant  comments  upon  the  rule ;  and  that  in  both  there  is  one  common  error. 
To  the  opponents  of  the  rule  he  admits,  that  where  the  rule  would  disappoint 
•a  lawful  mtention  sufficiently  expressed,  it  ought  not  to  be  effected.  But  he 
eeks,  whether  the  intention  is  lawful.  The  rule,  as  he  considers  it,  is  a  con- 
clusion of  law  upon  certain  principles — so  absolute,  as  not  to  have  any  thing  to 
•ay  to  the  intention,  if  these  premises  really  belong  to  the  case ;  and  thes^ 
pieinises,  he  insists,  are  an  intention  by  heirs  of  tlie  body,  or  other  words  1^ 
.inheritance,  to  comprehend  the  whole  line  of  heirs  to  the  tenant  for  life,  and 
-ee  to  build  a  succession  upon  his  preceding  estate  of  freehold.  This  being  so» 
if  in  such  cases  the  word  heirs  is  used  in  that  its  large  and  proper  sense,  it  is 
«  contradiction  to  tlie  rule,  to  intend  that  the  remainder  to  the  heirs  shall 
^operate  by  purchase,  and  such  intent  is  not  lawful;  so  that  it  is  incumbent  on 
^hose  who  oppose  this  application  of  the  rule,  to  show,  that  the  word  kar$ 
is  used  in  a  qualified  sense,  and  intended  merely  to  describe  certain  persona^ 
'^plie,  at  the  death  of  the  tenant  for  life,  may  answer  that  description,  and  to 
cife.  a  succession  oi  heirs  to  them:  this  being  showD«  the  rule,  be  sajs,  no 
•bnger  i^^es«    But  nothing  less  than  its  appearing,  that  by  the  heirs  of  the 

VOL.II.  Zz  body 
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XOB,}  be  putt  but  it  is  dangerous  to  use  them  in  conveyances, 
for  great  inconveniences  may  arise  tliereupon ;  for  if  such  a  te- 
nant in  tayle  hath  issue  divers  sons,  and  they  have  issue  divers 
^aghters,  and  likewise  if  tenant  in  tayle  hath  issue  divers  daugh- 
ters, 

body  or  heirs  general,  the  whole  line  and  succession  of  heirs  to  the  tenant  for 
life,  or,  in  other  words,  the  whole  of  his  inheritable  blood  was  not  meant,  can 
■deliver  the  case  from  the  rule.  He  says,  that  the  genuine  rule  in  Shelley's 
case,  is  part  of  an  ancient  policy  of  the  law  to  guard  against  the  creation  of 
states  of  inheritance,  with  qualities,  incidents,  or  restrictions,  foreign  to  their 
fiature.  Hius  it  is  one  of  the  properties  of  an  estate  in  fee  simple,  that  it  may 
be  alienated  by  the  party  seised,  so  that  a  condition  not  to  alien  is  void  at 
hne.  Thus  curtesy  and  dower  are  incidents  to  estates  of  inheritance^  and 
inseparably  annexed  to  them;  that  these  known  examples  of  incidents,  m^ 
aeparable  from  inheritance,  lead  to  a  discovery  of  a  foundation '  for  the  nde, 
wnich  in  a  moment  renders  it  paramount  to,  and  independent  of  private  ia- 
fention.  It  is  one  branch  of  a  policy  of  law,  adopted  to  prevent  annexing  to 
a  real  descent  the  qualities  and  properties  of  a  purchase,  and  so  is  calculated 
to  render  impossible  the  creation  of  an  amphibious  species  of  inheritance:  that 
IB,  an  estate  of  freehold,  with  a  perpetual  succession  to  heirs,  witliout  the  other 
prctoerties  of  inheritance;  in  other  words,  an  inheritance  in  the  first  ancestor, 
with  the  privilege  of  vesting  in  the  heirs  by  purchase  the  succession  of  one  to 
Another,  without  the  legal  effects  of  a  descent,  a  compound  of  descent,  and 
iMirchase. — Such  a  commixture  would,  he  says,  have  put  an  end  to  all  those 
lines  of  distinction  by  which  we  so  easily  and:  certainly  discriminate  inherit^ 
anccs  from  mere  estates  of  freehold.  It  would  have  been  a  continual  source 
of  fraud  upon  feudal  tenure.  When  the  heir  came  into  the  tenure  by  descent, 
the  lot^  was  entitled  to  those  grand  fruits  of  military  tenure,  wardship  and 
Marriage ;  but  if  he  took  by  purchase,  only  the  trifling  acknowledgment  o£ 
relief  was  due  to  the  lord.  If  the  heir  were  allowed  to  succeed  by  purchase. 
It  would  defeat  the  specialty  creditors  of  the  ancestor ;  it  would  have  suspended 
all  actions  for  the  inheritance  of  land.  If  private  intention  had  been  permitted 
to  annex  to  real  heirship  the  contradiction  of  taking  by  purchase,  what  principle 
of  our  law  would  have  remained  to  resist  stripping  the  title  by  succession  of 
Idl  the  other  effects  and  consequences  legally  appropriated  to  it  ?  Why  might 
it  not  have  given  to  purchase  the  qualities  of  descent  ?  It  is  a  positive  nile 
of  our  law,  tliat^  a  man  cannot  raise  a  fee  simple  to  his  own  right  heirs  ai 
purchasers,  eitlier  by  legal  conveyance,  or  by  conveyance  to  uses.  By  this  it 
as  meant,  that  where  the  ancestor  wills  that  at  his  death  his  heirs  shall,  by  gifi 
fVom  him,  come  to  that  very  inheritance  which  the  law  of  descent  and  suoces- 
aion  throws  upon  them,  it  is  construed  as  a  vain  and  fruitless  attempt  to  give 
that  to  the  heirs  which  the  law  vests  in  them.     It  amounts  to  a  prohibition 

Xn  the  ancestor  against  making  his  heirs  purchasers,  by  giving  at  his  death 
t  the  law  confers  without  his  aid.  But  this  rule  applies  only  to  the  acts  of 
the  ancestor ;  it  was  therefore  requisite  to  have  a  like  barrier  as  to  acts  be- 
tween persons  not  standing  in  that  relation  towards  each  other.  This  is  effected 
by  the  rule  in  Shelley's  case.  Thus  explained,  says  he,  the  rule  in  Shelley  s 
case  can  no  longer  be  treated  as  a  medium  for  discovering  the  testator's 
intention.  Tlie  ordinary  rules  for  the  interpretation  of  deeds  ehould  be  first 
resorted  to.  When  it  is  once  settled  that  the  donor  or  testator  has  used  wordi 
of  mheritance,  according  to  their  legal  import ;  has  applied  them  intentionaUy 
to  comprise  the  whole  line  of  heirs  to  the  tenant  for  life ;  has  made  him  the 
terminus,  by  reference  to  whom  the  ffuccession  is  to  be  regulated ;  then  the 
rule  in  Shelley's  case  applies,  and  the  heir  shall  not  take  by  purchase.  But  if 
it  shall  be  decided  that  the  testator  or  donor  did  not  mean  to  involve  the  whole 
line  of  heirs  to  the  tenant  for  life;  did  not  mean  to  ingraft  a  aucc^seMa  oa 

his 
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ieriy  and  each  of  them  hath  iaaue  aonneB,  none  of  the  daughter^  of. 
the  sons,  nor  the  sonnea  o£  the  daughters,  shall  ever  inherite  to 
dther  of  the  said  estates  tayle :  ana  so  it  is  of  the  issues  of  the 
issuQf,  for  that  (as  hath  beene  said)  the  issues  inheritable  must 

make 


■M 


hia  estate,  and  to  make  him  the  ancestor  or  terminus ;  but  instead  of  thii^ 
intended  to  use  the  word  heirs  in  a  limited^  restrictive^  and  qualified  sensei: 
intended  to  point  at  that  individual  person  who  should  be  the  heir  at  the 
noment  of  the  ancestor's  decease ;  intended  to  give  a  distinct  estate  of  freehold 
to  such  single  heir,  and  to  make  his  or  her  estate  of  freehold  the  ground* 
vork  of  a  succession  of  heirs ;  to  construe  him  or  her  the  ancestor,  terminus^ 
or  stock,  for  the  succession  to  take  its  course  from: — in  every  one  of  thesai 
cases,  the  premises  are  wanting  upon  which  the  rule  in  Shelley's  case  inter* 
poses  its  authority,  and  the  rule  therefore  becomes  extraneous  matter. 

III.  Previously  to  mr.  Hargrave's  publicjEU:ion,  the  rule  in  question  had  been 
discussed  with  infinite  learning  and  ability,  by  mr.  Feame,  in  hii  Essa^  i?js 
Contingent  Remainders.  In  this  justly  celebrated  work,  mr.  Fearne  observes^ 
that  the  rule  in  Shelley's  case  is  supposed  to  have  been  originally  introduced 
to  prevent  frauds  upon  the  tenure ;  and  that  if  such  a  limitation  had  been  con«>. 
strued  a  contingent  remainder,  the  ancestor  might,  in  many  cases,  have  de*' 
stroyed  it  for  his  own  benefit ;  if  not,  he  might  have  let  it  remain  to  his  heins 
in  as  beneficial  a  manner  as  if  it  had  descended  to  him,  at  the  same  time  that 
the  lord  would  have  been  deprived  of  those  fruits  of  the  tenure,  which  would 
have  accrued  to  him  upon  a  descent.  He  then  minutely  and  accurately  eX" 
amines  all  the  cases  upon  the  subject,  which  had  come  before  the  courts  of 
law  and  equity,  and  investigates  very  fully  the  principles  unon  which  they 
were  detemuned.  He  says,  **  that  in  the  case  of  Ferrin  and  Blake,  the  questioa 
''  is  not  whether  the  words,  heirs  of  the  body^  may  not,  under  certain  circum«' 

stances,  be  taken  as  woi^ds  of  purchase ;  but  whether  those  words,  standings 
jper^t,  independent  and  unexplained,  and  preceded  by  a  limitation  of.  die 
^^  legal  frediola  to  the  ancestor  in  the  same  will,  have  ever  been  construed  as 
^  words  of  purchase."  To  this  he  replies,  **  that  net  one  of  the  cases,  till 
'*  that  of  Perrin  and  Blake,  can  fairly  be  urged  in  support  of  an  affinnativir 
^  answer  to  that  question." 

IV.  <^  Our  attention,"  {to  adopt  mr.  Feame's  masterly  statement  of  it),  ^<  is 
*^  next  called  to  some  ooservations  of  very  high  authority,  upon  the  appli« 
*'  cation  of  the  rule.  Lord  chancellor  Thurfow,  m  the  case  of  Jones  v.  Morgan^ 
^  1  Bro.  Cha.  Ca.  3o6,  laid  down  some  strong-featured  positions,  describing 
*^  the  outlines  of  a  distinction  applicable  to  all  tlie  cases  in  which  that  rule 
**  had  been,  or  can  be  agitated.  His  lordship  drew  an  inference  from  all  tha 
**'  cases,  that,  where  the  estate  is  so  given,  that,  afler  the  limitation  to  the  first 
^  taker,  it  is  to  go  to  every  person  who  can  claim  as  heir  to  the  first  taker^ 
'<  the  word  ^'  heirs"  must  be  words  of  limitation  :•- That  all  heirs,  taking  a# 
**  heirsy  must  take  by  descent.    In  cases,  he  said,  where  he  could  bring  it  i» 

the  point  that  the  testator,  by  the  word  *<  heirs"  meant  1st,  2d,  3U,  and 
other  sons,  there  he  would  change  the  words  of  the  will :  but,  in  the  case 
before  him  he  Uiou^ht  the  word'"  heirs"  was  the  very  thing  meant.— Sup» 

Sose,  said  his  lordship,  William  had  had  a  son,  which  son  had  had  a  son  and 
ied,  leaving  sir  William  the  testator,  the  eldest  son  of  the  son  would  have 
^  been  heir.  If  there  had  been  a  title,  he  would  havo  taken  it;  but  the  estate^ 
"  if  the  words  had  been  words  of  purchase,  (that  is,  if  they  were  construed  to 
^  import  limitations  to  the  first  ioA  other  sons  of  William  successively  in  tail 
^  nude),  must  hare  gone  to  the  second  son;  the  devise  to  the  first  son  being  e 
-         '  ^  ,2a  *'  laptea 
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"  die  aniwer  was,  he  ghould  taLe  m  heir.  Lord  lliurlow 
"  knew  he  mieht ;  but  tKen  he  must  take  by  descent.  All  poesi 
"  aaid,  mutt  take  ai  heirs,  atul  not  m  puTchanen :  that  in  all  cos 
"  limitation  it  of  an  citate  of  freehold  to  a  msn,  and  afterwards  to 
**  (whether  general  or  special^,  bo  as  to  give  it  to  the  heirs  as  u  « 
"  or  dasa,  the  tiL'irs  shall  be  in  by  dcsctnl,  and  not  by  purchasi 
"  the  case  rtated  by  Aiideraon  in  Shelley 'x  case  of  n  liiiutntion  to  : 
**  for  life,  remainder  to  the  use  of  his  heirs  and  of  their  heirs  fei 
**  only  one  to  the  coutrury,  and  in  that  Lase  the  word  ■'  heirs' 
*'  description  of  the  perssos,  iu  order  to  let  in  the  limitation 
"  female" 

"  Now,"— continues  mr.  Feame,— "  if  the  inference  I  have  dra 
**  very  operative  tendency  of  the  law  to  liercditaiy  descent,  in 
**  approaching  it,  where  the  requisite  rround  for  its  perfect  accon' 
*'  wanting,  be  just;  if,  from  bucd  premises,  unoppoteu  by  any  ain^; 
"  decibion  or  judicial  n])inion,  the  conclusion  that  the  capacity  o 
"  take  the  inheritance  by  purchase,  so  as  to  transmit  it  through  I 
"  as  by  descent,  is  confiued  to  those  cases  only,  where  the  ance 
"  estate  of  freehold,  be  sufficiently  founded,  lord  Hiurlow's  doctri 
"  the  subject,  to  the  full  extent  of  his  expression.  For  then,  v 
"  ancestor  takes  the  freehold,  the  inheritance  will  not  go  to  all  t! 
"  in  the  course  of  inheritable  succession,  unless  by  an  actual  de 
■■  contequently,  if  after  the  first  taker,  it  is  to  go  to  every  pere 
"  claim  an  heir  to  him,  the  intended  succession  can  only  be  el 
"  taking  thcwords  "heirs,"  Ac.  as  words  oflimitation.  If  aner  him 
**  arc  to  take  as  such,  thU  is,  as  answering  that  description,  thi 
"  take  by  descent.  .If  the  law  will  not  admit  of  all  possible  heir 
"  the  inheritance,  after  its  inception  by  a  freehold  in  the  ancesti 
"  than  by  descent,  it  follows,  that,  wherever  the  limitation  to  tl 
"  after  a  freehold  to  the  ancestor,  is  adimtted  to  reach  the  whoi 
*■  tion  or  class  of  heirs  described,  they  must  take  by  descent 
*'  purchase." 

'  V.  The  very  masterly  discussions  referred  to  in'thisnote,  will  mat 
fully  aeqiiainted  ivith  the  general  merits  of  the  case  in  queatimi 
scverul  points  of  legal  learning,  upon  the  discussion  of  which  it  < 
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tation  be»  for  default  of  such  issue,  to  the  heires  of  the  bodie  of  * 

thedonee»  and  then  all  the, issues,  be  they  females  of  males,  or 
males  of  females,  are  inheritable. 

If 


V.  1.  Let  us  first  suppose,  that  afler  a  devise  to  a  man  for  life,  and ~fl  sub- 
sequent devise  to  the  heirs  of  his  body,  the  testator  in  express  words  declares 
it  to  be  his  intention,  tliat,  by  the  devises  in  question,  he  means,  to.  give  the 
ancestor  an  estate  for  his  life  only,  andta  give  un  estate  in.  fee  by  purchase  to 
his  heirs :  Is  the  rule  in  question  of  that  Tcry  rigid  and  forcible  nature,,  as  to 
be  tuiaSected  and  unconlroUed  b^  these  express  xoords?    If  the  answer  to  this* 

•  question  is,  tliat  the  express  declaration  of  the  testator  will,  in  this  case,  coiv- 
trol  the  legal  operation  of  the  words,  heirs  of  the  body,  tlie  next  question  is. 
Can  any  words  short  of  an  express  declaration  have  this  effect  ?  or,  in  other 
language.  Can  that  rule  be  controlled  by  voords  of  implication  f  If  the  answer  is 
In  the  affirmative,  the  next  inquiry  is.  Whether,  to  form  such  an  implicatioa 
as  will  control  the  rule,  it  is  sufficient  that  it  appears  to  be  the  testator's  in- 
tention that  the  ancestor  should  take  an  estate  for  his  life  only  ?    Or,  Must  it 

^also  appear  to  be  his  intention  that  the  heirs  should  take,  not  as  descendants, 
but  as  purchasers  ?  Must  it  further  appear,  hoto  or  tvhat  estates  he  intends  the 
heirs  to  take  I     And  haw  and  tohat  estates  may  the  heir  take  by  the  law  of 

•  England,  his  ancestor  taking  by  the  same  instrument  an  estate  for  his.  liib 
only? 

Such,  perhaps,  will  be  the  process  of  inquiry,  if  it  is  admitted,  that  thece 
are  cases  where»  in  devises  of  this  nature,  the  heirs  will  take  by  purchase :  .but 
if  that  is  not  admitted ;  if  it  is  asserted,  that  where  a  testator  has  once  devised 
'to  a  man  for  life,  and  afterwards  to  the  heirs  of  his  body,  so  other  words, 
however  positive  and  express;  shall  control  the  legal  operation  of  the  words^ 
heirs  of  his  body; 

y.  2.  It  will  Uien  remain  to  inquire  into  the  ground  of  the  supposed  inflexi- 
bility and  tigidity  of  the  rule. — Is  it  that  it  is  against  the  lam  ot  the  land,  ^bat 
lan^  should  be  conveyed  to  the  ancestor  for  life  with  such  estate  or  estates  in 
remainder  to  the  heirs  of  his  body,  as  those  heirs  must  be  supposed  to  take,  if 
they  take  as  purcliasers  ? — ^To  resolve  this  question  with  accuracy,  it  should 
first  be  settled  what  estate  or  estates  the  heirs  of  the  body  would  take  under 
this  construction ;  and  then  it  should  be  supposed  that  such  estate  or  estates 
are  devised  by  the  most  accurate  and  scientific  legal  expressions :  if  devls^ 
so  worded  would  be  held  contrary  to  law,  the  necessary  conclusioa  is,  that 
the  object  intended  to  be  effected  by  the  testator  is  against  law* 

V.  3.  If  it  appears  that  such  estate  or  estates  are  not  contrary  to  (he  law, 
but  it  still  is  contended  that  a  devise  to  one  for  life,  and  after  his  decease  to 
the  heirs  of  his  body,  shall  make  the  heirs  take  by  descent,  contrary  to  the 
testator's  intention,  tlic  only  remaining  ground  to  support  that  conclusion  is, 
that  to  make  the  heirs  take  by  descent  in  devises  of  this  nature,  is  a  poiii(  of 
constructioa  so  fixedly  and  unalterably  settled  by  judicial  determination^  that 
it  is  not  now  in  the  breast  of  any  court  to  deviate  from  it.  By  investigating 
the  rule  in  question  under  the  above  heads  of  inquiry,  a  regular  and  distinct 
view  may,  it  is  conceived,  be  obtained  of  the  different  points  of  law  which 
relate  to  it,  and  of  the  diffi*rent  grounds  upon  which  an  opmion  upon  it  ma^  be 
framed. — It  is  greatly  to  be  lamented  that  there  should  be  so  much  uncertain^ 
'and  difficulty  in  the  application  of  a  rule  of  law,  to  which  resort  must  be  so 
often  had  on  the  construction  of  wills.  All  parties  agree  tliat  tlie  rule  has  an 
existence ;  but,  from  the  liberality  which  is  allowed  in  the  construction  of 
wHls,  it  has  beeu  contended  that  it  does  not  extend  to  those  devisjss  ta  which 
it  cannot  be  applied,  without  defeating  the  intention  of  the  testator.  It  is 
certain  that  no  rule  of  law  has  a  more  ancient  origin,  or  is  more  generall/ 
establisbedj  than  that  if  a  testator  expresses  bis  mtention  defectively^  either 
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and  cquitv  admit. 

V.  4.  To  determine  the  last  point,  u  Kion  aa  it  i«  settled  what  thi 
tcntiotiin.lft  liini  bcBupposocllo  hnve  t'xpri'uedit.not  in  the  words 
me  ol'  by  Iiim,  but  in  the  most  accurate  and  scientific  languag:?. 
expressutl,  iMoiieration  will  In-  n'loned,  botli  at  law  and  in  equit 
admitted,  on  all  liundK,  that  it  hhuuld  have  its  operation  and  ufl 
itandiiig  niiv  inacciirncy  or  impropriety  u^ud  by  the  testator  in 
expri't^'iiig  It.  liut  it',  u'hen  I'xpreMed  in  artificial  and  t-cientific 
lew  u'lll  nut  give  it  effect,  it  must  equally  be  admitted,  that  it  ii 
the  powi  r  of  thi'  courts  to  give  it  an  operation ;  the  ftult  of  the 
b«n^,  nut  that  In-  has  expressed  his  intention  inaccurately,  but  tl 
of  his  intention  is  iinlaimil. 

V.  5.  To  oppl>  this  reasoning  to  the  caseof  Perrin  v.  fflake, 
testator's  intention  i  Supposing  the  lioirs  in  that  case  to  talce 
there  arc,  it  is  coiiceivea,  but  three  constructionB  to  be  put 
devise. 

Thc^rrt  t>,  to  iunj>ose,  that  the  devise  to  the  heirs  of  the  bo 
cestor,  to  whom  the  litb  estate  is  limited,  f;ivcs  estates  to  hia  aoni 
Jn  tail,  with  remainders  over  in  tail  to  his  daughters  at  tenants 
Devises  of  this  nature  arc,  unquestionably,  conformable  to  law. 
modifications  of  property  most  frequently  introduced  in  the  settle 
estates.  It  follows,  that  if  the  words  of  the  testator  are  cons' 
sense,  they  are  unobjectionable  in  point  of  law.  But  the  courts 
not  thought  themselves  worranten  to  construe  them  in  this  sen 
slruction,  therefore,  must  be  laid  aside. 

The  stttmd  coitttniction  is,  to  suppose,  that  the  testator's  intenti 
the  ancestor  an  estate  of  freehold,  and  to  vest  the  inheritance  ui  th< 
at  the  time  of  the  aucestor's  decease,  should  be  the  heir  of  hia  I 
make  that  person  the  stock  of  the  inheritance.  It  must  be  adtniti 
is  perfectly  lan-ful ;  and  there  is  no  doubt  but  a  dispontion  of  tl 
framed  in  proper  language,  would  be  good,  not  only  in  a  will,  b 
Tnie  question  tlicn  will  be.  Whether  that  ivas  the  intention  of  the 
h  obvioDB,  that  by  the  words  heirs  of  the  body,  the  testator  mean 
hend  all  the  heirs  of  (he  body  of  (he  devisee ;  but  if  the  coustructi 
tended  for  be  admitted,  only  a  particular  scries  or  line  of  such 
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male;  for  the  estate  to  the  helres  males  is  first  limited,  and  shall 
be  first  served ;  and  it  is  as  much  to  say,  and  afler  to  the  heirca 
females,  and  males  in  construction  of  law  are  to  be  preferred* 

Sect 


devise  would  reach  do  farther ;  it  would  not  comprehend  the  other  sons  of  .the 
ancestor,  or  their  issue.  Thus,  if  this  construction  should  be  received,  the  iiv 
teiition  of  the  testator  will,  to  a  ^reat  degree^  be  absolutely  defeated.  If  ther^ 
|U^  no  ulterior  limitations  or  devises  afler  the  devise  to  the  heirs  of  the  body  of 
ffie  tenant  for  life,  the  reversion  in  fee  will  descend  oh  the  eldest  son  ;  and  he 
Riaj,  conseauently,  dispose  of  it  from  his  brothers  and  their  issue.  If  there  are 
Aoy  such  ulterior  limitations  or  devises,  tlie  persons  claiming  undejT  them, would 
take  before,  and  to  the  total  rejection  of  the  other  brothers  and  tlieir  issue.  Of 
-the  second  construction,  therefore,  must  be  repeated  what  was  said  of  the  firsti 
that  it  is  unobjectionable,  in  point  of  law,  but  tliat  it  is  not  confonnable  totiift 
istention  of  the  testator.  . 

:  The  third  construction  isy  to  suppose,  that  the  inheritance  will  first  vest  iathe 
person  answering,  at  the  time  of  the  decease  of  the  ancestor,  to  tlie  description 
«f  heir  of  his  body;  and  that,  on  failure  of  issue  of  that  person,  it  will  vest  ia 
faim  who  answers  that  description  at  the  time  of  such  failure  of  issue,  and  so  on^ 
while  there  are  any  such  heirs  remaining.  This  construction  is  conformable  im 
some  respects  to  the  case  of  John  de  Mandeville^  mentioned  by  sir  Edward 
Coke,  ante  26.  b.  (and  see  the  note  in  p.  505,  of  mr.  Douglas's  Reports).  The 
question  then  is,  Whether  there  is  any  Uiing  unlawful  in  this  intention  ?  T# 
ascertain  this,  let  it  be  tried  by  the  test  above  mentioned,  that  is,  let  us  8uppqi0 
It  expressed  in  the  most  accurate  and  technical  language.  This  will  give  the 
first  son  or  his  issU^,  at  the  time  of  the  ancestor's  decease,  an  estate  taile ;  and 
upon  &ilure  of  that  line  of  issue,  the  lands  will  vest  for  an  estate  tail  in  the 
person  who,  at  the  time  of  the  failure  of  the  issue  of  the  first-takins  heir^  will 
answer  the  description  of  heir  of  the  body  of  the  tenant  for  life,  and  so  oa  tiH 
all  the  heirs  of  his  body,  and  all  their  issue,  are  exhausted.^— It  is  obvious,  duit 
a  limitation  of  this  nature  differs  materially  from  the  limitations  adopted  ia  iUe 
first  construction,  viz.  to  the  sons  successively  in  tail  male,,  with  remainder  10 
the  daughters  ;  for  in  that  case  the  estate  vests  immediately  in  the  first  takn^ 
a&d  the  other  sons,  and  all  the  daughters,  take  vested  remainders  in  tail.  Biity 
according  to  the  construction  we  are  now  speaking  of,  all,  after  the  first  take^ 
most  be  considered  as  taking,  if  the  expression  may  be  allowed^  quasi  per  fi/r^ 
mam  doniy  conformably  to  the  construction  put  on  the  limitation  in  Mandevilte'jk 
case.  Supposing  even  that  they  take  by  purchase,  all  the  estates  after  that  of 
the  first  taker  must  be  contingent.  In  fact,  it  is  not  very  easy  to  ascertain  iiow 
ihey  would  take,  and  it  might  be  found  difficult  to  firame  the  language  of  the 
limitation.  But  certainly  none  of  the  other  children,  or  their  heirs,  if  this  co»- 
atruction  should  be  received,  would  take  vested  estates  during  the  life  of  thefint 
-taker,  or  the  continuance  of  issue  of  his  body :  for,  till  the  events  in  question 
Jiappened,  it  must  be  uncertain  who,  at  the  particular  times  in  question,  woidd 
answer  to  the  description  of  heir  of  the  body  of  the  tenant  for  life ;  whereas, 
according  to  the  first  constmcticm,  all  the  children  would  answer  the  description 
under  wmch  they  are  designed,  iounediately  upon  their  respective  births.  Such 
is  the  effect  of  this  third  construction, — ^Is  Ihere  any  thing  in  the  devise,  coi^ 
truing  it  in  this  manner,  and  supposing  it  to  be  properljr  and  accurately  fraj(Ded» 
that  combats  with  aay  known  rule  of  Taw  i  It  is  certain  that  such  a  umitatioa 
would  be  good,  if  the  life  estate,  instead  of  being  limited  to  the  ancestor  of  the 
persons  to  whom  the  inheritance  is  afterwards  limited,  were  limited  to  a.atran- 

E;  as  in  the  common  case  of  a  devise  to  A,  for  life,  remainder  to  the  ri^^ 
1,  or  the  heirs  of  the  body  of  /•  & — Why  should  its  being  a^levise  tp  the 

iBaocmar  make  a^iitogioey   Itniayeten  be/poot^pdadf  thatl^MI9i^t^ 
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l^oain,  UHrtn.  37a,  tncre  was  a  iimitatioo,  ana  in  axty  jones  v. 
Sele,  8  Vin.  atin,  there  was  a  devise  of  a  tmtt  estate  to  the  aiu 
with  a  legal  remainder  after  his  decease  to  the  heirs  of  his  body, 
it  was  adiiiitlcd,  that  on  account  of  the  diHerent  qualities  of  the 
frvehuld  boiiiE;  equitable,  and  [he  inheritance  legal,  they  did  not  1 
to  be  withiu  the  rule  in  i^hdlov's  case ;  but  it  vas  allowed  to  be  a 
dvr  lit  tail,  ii)  the  hein  of  the  body  of  the  nnccstur ;  and  in  thu  fo 
caaes  the  verdict  was  for  the  jicrson  claiming  the  remainder.  I 
•wered  {and  certaiidy  with  great  appearaacL-  of  reason),  tltat,  on  a 
different  nature  and  quality  of  ihcesiaici,  themi^iiefs  intended  t 
by  Ihc  rule  in  Shelley  s  cmc  could  not  follow  from  admitting  the  J 
in  these  co-ie^  by  iiurcliasc.  Considering  it  with  respect  to  the  1 
fdes,  which  nrc  oupponed  to  have  given  occasion  to  the  rule,  the  lo 
nave  lost  the  fruits  of  his  tenure,  nor  would  the  fee  have  bc^en  p 
■ncp.  This  cam-,  therefore,  proves  nothing  in  favour  of  the  1^ 
Mtates  to  be  raised  by  the  construction  here  contended  for.  ' 
exhausted  by  nir.  Hargrave's  treatise  upon  it.  If  the  reader  be  co 
that  the  estates  to  be  raised  by  this  third  construction  are  not  aa< 
admits,  it  follows,  that  supposing  the  devise  in  question  to  operate 
Ihe  heirs  an  ostate  by  purchase,  it  must  be  construed  in  one  of  th 
nodes.  Now  these  modes  tue  not  reconeileable  with  what  is  mcki 
bt  the  general  iieope  and  object  of  the  testator's  intentioD.  The 
ii,  that  the  devise  mujt  be  left  to  lU  legal  operation,  and  the  he 
by  descent. 

V.  (i.  But  if  tile  reader  should  be  of  opinion  that  the  estates  < 
third  conttruetiim  is  admitted,  ivill  be  created  b*  the  testator's  n 
as  the  law  allows,  still  there  will  remain  a  tbrtnidable  objection  to  t 
of  that  construction.  It  will  aiijiear,  that  by  a  series  of  adjudicati' 
18  Ed.  11. 10  the  cofo  of  Coul»on  v.  Cou!sun,  1 7  Geo.  II.  iaclusiw 
the  nature  in  question  have  Ihvh  construed  to  vest  the  inheritance 
tor.  Admitting  therefore  that  the  reason  or  foundatiaa  of  the  ca 
question  is  not  now  discoverable,  tliere  still  is  great  reacan  to  cont 
bimling  on  the  courts.  This  is  by  no  mean*  peculiar  to  the  rait 
case.  There  are  manr  other  rules  of  construction  rereired  bv  the  < 
■BT  arbitrary-,  and  some  of  them  not  reconeileable  to  plain  n^aoa. 
ad(t|iied  a«  ruU's  of  const  ruction,  the  courc-^  (sometimes  even  «-•( 
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bodie  begotten;  and  for  default  of  issue,  the  remainder  to  the  second  sofme, 
Sfc.  and  so  to  the  third  sonne,  ^'c.  and  because  he  would  that  none  of  his  sons 
should  alien,  or  make  warrantie  to  bar  or  hurt  the  others  that  should  be  in 
the  remainder,  8fc.  he-causeth  an  indenture  to  be  made  to  this  effect,  nix* 
ihat  the  lands  and  tenements  were  given  to  his  eldest  son  upon  such  cot^ 
flition,  that  if  the  eldest  son  alien  in  fee,  or  in  fee  taile,  S^c.  or  if  any  of  his 
sons  alien,  6^c.  that  then  their  estate  should  cease  and  be  void,  and  that  then 
the  same  lands  and  tenements  immediatelif  should  remain  to  the  second  mm,, 
and  to  the  heires  of  his  body  begotten,  *  et  sic  ultra,  the  remainder  to  his 
other  sonnes,  and  hvertf  of  seisin  was  made  accordingly^ 

"   T  HA  VE  heard  say,  Sfc.'*     Those  things  that  one  hath  by  ai  H.6»  f.33. 
credible  hearesay,  by  the  example  of  our  author,  are  worthy  L.  6.  f.  49.  b. 
of  observation.     This  invention,  devised  by  justice  Richel  in  the  Jjr.jV*^****"7 
ireiffne  of  king  Richard  the  second,  who  was  an  Irishman  borne,  ^J^*"*^*  * 
ana  the  like  by  Thirning,  chiefe-justice  in  the  reigne  of  Henry 
the' fourth,  were  both  full  of  imperfections;  for  Nihil  simul  in-  (1  Rep. 64.)  - 
ventum  est  et  perfectum,  and  Scepe  viatorem  nova  non  vettu  orbita^  m 

JaUit :  and  therefore  new  inventions  m  assurances  are  dangerous.  %  w 

And  hereby  it  may  appeare,  that  it  is  not  safe  for  any  man  (be 

he 

*  this  being  upon  the  same  condition,  should  remain  to  the  third  son,  and  fti 

scilicet  f  that  if  the  second  son  alien,  8fC,  the  heirs  of  his  body  begotten,  added  m 

that  then  hts  estate  shotdd  ceasCy  and  L.and  M.and  Roh.  sb 

that  then  the  same  lands  and  tenements  •  •  •  f  d 
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to  be  the  testator  s  intention  to  give  the  ancestor  an  estate  for  his  life  only,; 
and  2dly,  that  it  also  evidently  appears  to  be  his  intention  tliat  the  heirs  of  h|j| 
body  should  take  by  purchase.  If  the  testator's  intention  appears  to  be  tp  gm 
the  ancestor  an  estate  for  life  only,  and  to  give  an  estate  by  purcha^q  to,f 
beirs  of  his  body ;  and  if,  besides  tms,  his  intention  is,  that  by  the  devise  0J 
lieirs  the  inheritance  should  vest  in  that  individual  heir  who,  at  the  time  off 
decease  of  the  tenant  for  life,  shall  be  the  heir  of  his  body,  and  the  heirs  of  ^ 
body  of  that  person,  and  that  the  devise  should  reach  no  farther;  or  his  inteof 
tion  is,  that  tne  inheritance  should  descend  upon  the  sons  of  the  teni^t  for  jraf 
successively  in  tail,  with  or  without  remainders  to  the  daughters :  and  this  .ulief 

.  rior  intention  appears ^om  any  other  part  of  the  will,  either  by  plain  declara- 
tion, or  clear  implication ;  then,  as  there  is  nothing  unlawful  in  this  dispositios 
of  his  property,  there  is  no  rule  of  law  or  equity  that  stands  in  the  way  of  such 
construction. — But  this  ulterior  construction  is  not  to  be  implied  from  the  aim 
circumstances  of  an  estate  for  life  only  being  given  to  the  ancestor,  apdjMil 
appearing  either  by  express  words  or  implication,  that  it  was  the  .tfstatoffy 
intention  to  give  an  estate  by  purchase  to  the  heirs. — It  may  be  said  this  briagi 
the  matter  to  as  much  uncertainty  as  attended  it  before :  but  surely  that  is  not 
the  case.  Numberless  as  the  cases  respecting  the  point  in  question  are,  these? 
are  few  indeed,  in  which  any  ground  for  this  ulterior  construction  of  the  wor^ 
^<  heirs  of  the  body,"  occurs.  See  those  cited  by  mr.  justice  Blackstone  ill 
rar.  Hargrave's  Tracts,  505,  506. 

Since  the  first  publication  of  this  note,  all  the  learning  respecting  thia  ode- 

'  brated  rule  of  law,  particularly  with  a  view  to  its  application  to  decided  cases^ 
and  to  those  which  occur,  or  are  likely  to  occur  on  it,  in  practice,  has  been  ably 
collected  and  arranged  by  mr.  Preston,  in  his  Succinct  View  of  tltc  Ruk  im 
Bhdhy*  Co^— [Note  329.] 
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ho  ntvi^r  fta  learned)  lo  be  of  couasel]  irith  hiKwfirc  tn  Iivoim 
cute,  but  lu  taku  auvice  of  other  great  attd  l«arui.-iJ  iuuk 
fi'nn  prosttirt  danthU  ifua  jirvivnt  mnnibai,  mftt- 
Audtha  reuon  huKuf  ut,  in  tuo  quixque  ucgoiio  htAettoftflj^M 

tal«T[.4.tii,  [m]  And  t)ic  lomt- juil|(e,  in  din  owitc  name,  i.c.  bnxfbM 
u  Xciiwa  aur  Ic  m;tjon  upim  Ulg  (.uce  agaiiuit  othfrt,  and  obtAJned  k  TLtdia  ag 
^'*'  thr  right  of  tbe  cause  was  tritnt  DM  his  tide;  j-et  for  that  npnli 

vmtvi  ihvwmg  in  1)ii»  count  the  ttction  did  not  Ijre,  ex  otMH 
iwinium  jmiiciariorum  prietrr  qiiere'ilem  HicAtJ,  juil||C*i)aU  ■ 
given  a^init  him ;  but  let  us  uow  ItMvu  tbi&  judge  for  cxa^ 
to  othen,  aad  let  oi  ruturu  to  our  author. 
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JiVT  it  letmttK  hy  rtastm,  that  all  mch  remiantlm  iu  thfformt  •ft* 
•^^  mid  are  void  and  of  no  value,  and  thai  for  thrtt  ratitrs.  Otr  fsa 
M,  fur  that  nrry  temainder  ahich  btgimitth  Ay  a  deed,  it  ArAnTfA ^ 
tie  remiiiiider  be  in  him  tti  whom  the  rtmaiiidrr  is  entai/e'J  Ojfjiirrtt^'lk 
tame  deed,  heftrt  the  livery  of  tetiin  ii  madr  to  him  which  thai  hr.t'k 
frethuld ;  for  iu  luch  caie  the  grotsing  and  the  being  of  the  TttAaiaAo* 
hy  the  Itvertf  of  ieitin  to  him  thut  shall  have  the  JreehoM,  ami  ni 
remainder  was  not  to  the  second  timne  at  the  time  of  the  livery  of'uiimm 
tke  cast  vforeiaid,  Sfc. 

^H  IJERE  our  authour  ig  of  opinion,  that  these  reoiainden  ati 

Wr  forme  aforesaid,  are  void  aod  of  no  value  for  three  citutt 

(Plo«d.  15.  ».  "  One  raiise  i.',  S,-c."  Here  lioc  seltelh  downa  a  riiJc  conctTi.ii! 

09.  a.  a  Cro.  remainders,  viz.  every  remainder  which  commencclh  by  a  i^^ 
3**''  ought  to  vest  in  liim  to  whom  it  is  limltod,  when  livery  of  taw  i 

made  to  him  that  hath  the  particular  estate. 
rii]7R.9.  First,  Littleton  saith  by  deed,  [n]  because  if  lands  bee  giacW 

hcirc  fmtlsi.  and  rendred  by  fine  for  lite,  thu  remainder  in  taile,  the  rcmiiAf 
(Ant.  354.  b.)      jn  fg(,_  none  of  these  remainders  arc  in  them  iu  the  renuJiKlffi 

uniill  the  particular  estate  be  executed. 
(Cru.Elu.360.)       Secondly,  that  the  remainder  bee  in  him,  A-c.  at  the  tintf  i^ 

the  livery. — This  is  regularly  true,  but  yet  it  hath  divers  escw- 
(a  Hull.  Aiir.  lions.  First,  unlesse  the  person  that  is  to  taJcc  the  remarndfr* 
4»9->  not  in  reram  naiKra:   [o]  as  if  a  lease  for  life   be  m:)de,  the  ^^ 

Wj?" ''■  mainder  to  tlio  right  hei res  of  /.  S.  /.  S.  being  then  sliveJi 
ft'^Fij"  m"  '  sufficcth  that  the  inheritance  passeth  presently  out  of  the  le&sW- 
97  £.3.87.  hut  cannot  vest  in  tlie  heirc  of  7-  6'.  for  that  IKing  his  father k 
II  R.  a.  is  not  in  rerunt  natura,   for  non  est  hares  vheidis  ;   io  as  tht  re 

DetiBM,  46.  niaindcr  is  good  upon  lliia  contingent,  viz.  if  /,  S.  die  during  tie 
\^ni%         life  of  the  lessee. 

I.E.' 4'  a.      ai  H.  7.  11.      7H.4.  33.      iiH-4-  74      ■«  H  8-  3-      a?  H.  8.  4s. 
38E.j.a6.      3oA»».47.      6  R.  a.  qn.  Jur.  tliiu.  ao.     (1  Rep.  94-) 

M  Fl.  c™..  [;,]  And  so  it  is  if  a  man  make  a  lease  for  life  to  A.  B.  »i 

ColiJiir!f.ia»e,  ^  and  if  B.  survive  C.  then  tlie  remainder  to  B.  and  his  heir» 
fill'p'ao  li^re  is  anothar  exception  out  of  the  said  rule;  for  albeit  lb( 

aRrji  57.».l.)  person  be  certaine,  yet  inasmuch  aa  it  depends  upon  ifcedjios*'' 
B.  before  C.  the  remainder  i:«uiot  rest  ia  C.  preeeotJ;.   A^^^ 


L. 3.  C.  13.  Sect. 722.    Of  Warrantie.       [378.a.  878. b. 

the  reason  of  both  these  cases  In  effect  is,  because  the  remainder 
is  to  commence  upon  limitation  of  time,  viz.  upon  the  possf* 
biiitie  of  the  death  of  one  man  before  another,  which  is  a  common 
possibilitie. 

A  man  lettetli  lands  for  life  upon  condition  to  have  fee,  and 
Warranteth  the  land  in  forma  pradictS,  afterward  the  lessee  per-  (®  Bep.  73.) 
formeth  the  condition  whereby  the  lessee  hath  fee,  the  warranty 
lihali  extend  and  increase  according  to  the  state.  And  so  it  is 
in  that  case  if  the  lessor  had  died  before  the  performance  of  the 
condition,  the  warrantie  shall  rise  and  increase  according  to  the 
estate,  and  yet  the  lessor  himselfe  was  never  bound  to  the  war-  (Hob.  i9o»i3i.] 
rantie,  but  it  hath  relation  from  the  first  livery.  And  by  this  St 
appeareth  that  a  warranty  being  a  covenant  reall  executory,  may 
extend  to  an  estate  inJiiturOf  having  an  estate,  whereupon  it  may 
worke  in  the  beginning.    But  if  a  man  grant  a  seigniorie 

[^Tgn  for  yeares,  upon  condition  to  have  fee  cCjT  with  a  war- 
1^  Vl  ranty  injbrmdpradictdy  and  after  the  condition  is  per- 
formed, this  snaTl  not  extend  to  the  fee,  because  the 
first  estate  was  but  for  yeares,  which  was  not  capable  ot  a  wtaC" 
jranty  (AV  And  so  it  is,  if  a  man  make  a  lease  for  yeares,  the 
remainder  in  fee,  and  warrant  the  land  informdpradictdy  he  in 
the  remainder  cannot  take  benefit  of  the  warranty,  because  he  is  , 

Aot  partie  to  the  deed ;  and  immediately  he  cannot  take,  if  he 
were  partie  to  the  deed,  because  he  is  named  after  the  habendum, 
.and  the  estate  for  yeares  is  not  capable  of  a  warrantie.  And  so 
It  is  if  land  be  given  to  A.  and  B,  so  long  as  they  jovntly  together 
live,  the  remainder  to  the  right  heires  of  him  that  dieth  first,  and  . 

warrant  the  land  informd  pnedictd ;  A.  dieth,  his  heire  shall  Have  (*  ^^'  ^^'  / 
the  warrantie ;  and  yet  the  remainder  vested  not  during  the  life 
of  A,  for  the  death  of  A,  must  precede  the  remainder,  axid  yet 
shall  the  heire  of  A*  have  the  land  by  discent. 


Sect.  722. 

HTK'E  second  cause  is,  if  tliejirst  sotme  alien  the  tenements  in  fee,  then 
is  the  freehold  and  the  fee  simple  in  the  alienee^  and  in  none  otter ; 
and  if  the  donor  had  arty  reversion,  by  such  alienation  the  reversion  is 
discontinued:  then  how  by  any  reason  may  it  be  (donques  coment  per 
ascun  reason  poit  *ceo  estre)  ^/ia/  such  remainder  shall  commence  his 
being  and  his  growing  immediately  after  such  Alienation  made  to  a  stranger^ 
that  hath  by  the  same  alienation  ajreehold  and  fee  simple,  Sfc?  And  aii6 
if  such  remainder  should  bee  good,  then  misht  nee  enter  upon  the  alienee, 
where  he  had  no  manner  of  right  btfore  the  alieriation,  which  should  bee 
inconvenient. 


€€ 


TF  the  first  sonne  aUen,  Sfc'*    By  the  alienation  of  the  donee 

two  Uiings  are  wrought. 
First,  the  firemktenement  an(d  fee  is  in  the  alienee. 

Secondly,  the  reversion  is  devested  out  of  the  donor,    [q]  And  [g]  ft  H.  7*  1 1« 

ttierefore  a7H.8.«4- 

*  ceo  not  in  L.  and  M.  or  RoTL 
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therefore  by  the  alleDation  that  transferreth  the  freehold  and  fee 
simple  to  the  alienee,  there  can  no  remainder  be  raised  and  vested 

[r]  6  R.  a.  quid  in  tiie  second  sonne.     [r]  As  if  a  man  make  a  lease  for  life  upoa 

juris  dam.  20.  condition  that  if  the  lessor  ^ant  over  the  reversion,  that  then  the 

(Perk.  S€ct7«9.  jggg^g  gjijji  i^sLve  fee ;  if  the  lessor  grant  the  reversion  by  fine,  the 

DJta'^floQ.V  lessee  shall  not  have  fee ;  for  when  the  fine  transferreth  the  fee  to 

p&wd.487.>  the  conusee,  it  should  be  absurd,  and  re{>ugnant  to  reason,  tbit 

Argutneutum  the  same  fine  should  worke  an  estate  in  the  lessee;  for  ow 

ex  cbturdo.  alienation  cannot  vest  an  estate  of  one  and  the  same  land  to  two 

(6  Rep-  8.  a.)  geverall  persons  at  one  time. 

,  In  a  man*s  owne  grant,  which  is  ever  taken  most  fordblr 

^'  against  himselfc,  the  reason  of  Litilelon  doth  hold;  for  it  ham 

[s]  Qo  H.  8.  beene  resolved  hy  the  fustices,  [^]  that  if  a  man  seised  of  an  ad- 

PreseBtiueotB  »1  vowson  in  fee  hy  his  aeed  granteth  the  next  prosentation  to  il. 

^uTft  ^K  ^^'  ^^^  before  the  church  becometh  void,  by  anotlkr  deed  grant  the 

^  H  e      ^  next  presentation  of  the  same  church  to  B,  the  second  grut  ii 


IHer  35!  ^o^^  ^^'  ^'  ^^^  the  same  granted  to  him  before;  and  the  _ 

1 1  Elix.  flSa.  shall  not  have  the  second  avoydance  by  construction,  to  b««t  ihe 

^83.  next  avoydance  which  the  grantor  mieht  lawfully  grant,  for  the 

(5  B«p.  56.)  grant  of  the  next  avoydance  doth  not  unport  the  second 

[0  15  H.  7. 7.  presentation.   \i\  But  if  a  man  seised  of  an  q:^  advowson  r37Qr| 

19  E.  3.  m  fee  take  wife ;  now  by  act  in  law  is  the  wife  intitled  I         J 

quar.  Imp.  1S4.  to  die  third  presentation,  if  the  husband  die  befin'e. 

(3  Cro.  790,  jj^^  husband  grant  the  third  presentation  to  another,  the  horiMod 

(a  Cfo.  691.  ^c>  the  heire  shall  present  twice,  the  wife  ahall  haTe  the  tfciid 

contra  Winch  presentation,  and  the  grantee  the  fourth ;  for  in  this  case  it  dnfl 

^  s.  c.  be  taken  the  third  presentation,  whidi  he  might  lawfully  graoK 

^t'  'fi!^    ^  ^"^^  ^  ^^^  ^  diversitie  betweene  a  title  by  act  in  law  and' by 

109.  •.;  ^^  ^£.  ^^  partie ;  for  the  act  in  law  shall  worke  no  prejudice  to 
the  grantee. 

(Ant.  a  1 4.  b.  <<  Also  if  such  remainder  should  he  goody  S^e**    The  fioroe  «f  Hm 

ti8.  a.)  argument  is,  that  seeing  the  estate  of  the  alienee   (albeit  liie 

words  of  the  condition  be,  that  the  state  should  cease  and  be 
Yoid)  being  an  estate  of  inheritance  in  lands  or  tenonents,  cannot 
cease  or  be  void  before  the  state  be  defeated  by  entrie ;  then  if 
thb  remainder  should  be  good,  then  must  it  give  an  entrie  upon 
the  alienee  to  him  that  had  no  riffht  before,  which  should  be 
aeainst  the  expresse  rule  of  law,  viz.  that  an  entrie  cannot  be 
given  to  a  stranger  to  avoid  a  voydable  act,  as  before  hath  beene 
said  in  the  Chapter  of  Conditions. 

Vide  Sect  87*         "  Which  should  bee  inconvenient"     Here  note  three  thinpL 
^<  First,  that  whatsoever  is  against  the  rule  of  law  is  inconvenieni' 

Secondly,  that  an  argument  ab  incanvmienti  is  strong  to  projfi  it 
is  against  law,  as  often  hath  beene  observed  TN).  Thirwr,  that 
new  inventions  (though  of  a  learned  judge  in  nis  owne  promsioa) 
are  full  of  inconvenience,  Periculosum  est  res  novas  etJnusitaHs 
inducers 

Eventus  varies  res  nova  semper  habet. 
(N)  Ai  to  the  UmtcdfoTCt  ff  the  argument  sb  iacooreniehd,  tee  tmi9,  note  1,  fo  66.  k 


;;       "Vl*L 


•V^i*.  • 
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Sect  723. 


^y^HE  third  cause  is,  when  the  condition  is  such,  that  if  the  elder  sonne 
alien,  Sfc.  that  his  estate  shall  cease  or  bee  void,  &c.  then  after  suth 
alienatian,  t^c,  may  the  donor  enter  by  force  of  such  conditioner^  as  it  Mem-t 
€th ;  and  so  the  donor  or  his  heires  in  such  case  ought  9ooner  to  have  the  land 
than  the  second  sonne,  that  had  not  any  right  before  such  alienation ;  and 
ao  it  seemeth  that  such  remainders  in  the  case  aforesayd  are  void'];;, 

TJ  ERE  it  is  to  "bee  observed,  that  part  of  the  condition  that  (i  Rep.  4^^.  fh? 
probibiteth  the  alienation  made  oy  tenant  in  taile  is  good  i*^»oH«]^*.8$» 
in  lair,  with  such  distinction  as  hath  beene  before  said  in  the  iRcJ'io'^*     ' 
Chillier  of  Conditions.     And  the  consequent  of  the  condition,  a  Hep.  «^'. 
▼ia.  that  the  lands  should  remaine  to  another,  &c.  is  void  in  law,  Ant.  994.*.) 
and  by  the  opinion  of  Littleton  the  donor  may  re-enter  for  the  '  ' 

condition  broken;  for  Utile  per  inutile  non  viiiatur:  which  being  (1  Roll.  Abr.    ! 
in,  case  of  a  condition  for  the  defeating  of  an  estate,  is  worthy  of  408.) 
Observation.  ^ 

And  it  is  to  bee  noted,  that  afler  the  death  of  the  donor,  the  \ 

condition  descendeth  to  the  eldest  sonne,  and  consequently  his 
iiienation  doth  extinguish  the  same  for  ever;  wherein  the  weak-  (ioBi^.40.11.]) 
nesse  of  this  invention  appeareth :  and  therefore  Littleton  here 
saith^  that  it  seemeth  that  the  donor  may  re-enter,  and  speaketh  / 

Qothinff  of  his  heires.  A  man  hath  issue  two  sonnes,  and  maketh 
a  gifl  in  taile  to  the  eldest,  the  remainder  in  fee  to  the  puisne, 
uj^on  condition,  that  the  eldest  shall  not  make  any  discontinuance 
with  warrantie  to  barre  him  in  the  remainder ;  and  if  he  doth, 
that  then  ihejpdisne  sonne  and  his  heires  shall  re-enter,  the  eldest  '    ^ 

makes  a  feomnent  in  fee  with  warrantie,  the  father  dieth,  the  ' 

aU^st  Sonne  dieth  without  issue,  the  puisne  may  enter;  but  if  the 
discootinoance  had  bcene  after  the  death  of  the  father,  the  puisne 
could  not  have  entred.  In  this  case  foure  points  are  to  be  ob- 
senfed.  First,  as  Littleton  here  saith,  the  entrie  for  the  breadh 
of  the  condition  is  given  to  the  father,  and  not  to  the 

[37971  P^^^^^  sonne.     Secondly,  ccJ*  that  by  the  death  of  the  (10  Rep.  log.) 
|j    J  ^*ther  the  condition  descends  to  the  elder  sonne,  and  ^*  ^-  3»  ^1- 
is  but  suspended,  and  is  revived  by  the  death  of  the 
eldest  sonne  without  issue,  and  descendeth  to  the  younG;est  sonne. 
Thirdly,  that  the  feoffment  made  in  the  life  of  the  father  cannot  Vid.  Sett.  44a. 
give  away  a  condition  that  is  collaterall,  as  it  may  doe  a  ri^ht(A). 
Fourthly,  that  a  warrantie  cannot  binde  a  title  of  entrie  for  a 
condition  broken  (as  hath  beene  said) ;  but  if  the  discontinuance  (10  ^P'96) 
had  beene  made  afler  the  death  of  the  father,  it  had  extinct  the 
condition :  which  case  is  put  to  open  the  reason  of  our  author's 
opinion  (1}. 

In 

f  Sfc.  added  in  L.  and  M.  and  Roh.  %  Sfc,  added  in  L.  and  M.  and  Roh, 

(A)  Vid,  ante  265.  «.  265. 6. 


.( 1 )  In  some  of  the  former  notes,  there  has  been  found  occasion  to  anticipatfil 
many  of  the  obsenratioDS  which  otherwise  would  have  occurred  upon  diis  and 

the 
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In  time  tut  three  SecuoM  oar  author  hath  tsaght  vtm 
cdleu  point  of  k-amiiig,  that  when  anr  ■aoorataoa  or  new  ii 
tjoii  aliiru  up,  to  iri«  it  iricli  ttiu  rulcB  of  the  cntnmoa  I««  (m 
author  here  haih  done)  ;  fur  these  be  true  toudMoae*  to  « 
the  pure  gold  from  the  drowse  and  Kipht>ticatM»«  of  ik 


the  three  preceding  Section*.  See  ante  :o.l.  b-  n.i.  3i(i.a.t).S.  323.h.L^ 
and  pktticalarly  337.  a.  n.  1.— It  may  hawevcr  tie  further  observed,  that  itm* 
oae  of  the  many  attcmnu  which  have  hecu  ii>tule  at  tliffereuc  tiruee  to  pmcK 
l)ie  exercise  of  ttiat  right  of  nltcnaliou  which  in  iiweparablc  from  the  ototc  ^  I 
tenant  in  tail.  'Hie  chief  of  tfacin  are  sttttt-d  in  a  very  pointed  inanocr  b; 
ur.  Knonlrr,  1  Burr.  84.  He  obierve^.  that  the  power  to  suIKt  a  cmm 
recoTCiT  i*  i>  privilege  inseparably  incident  to  an  fyttiie  tail :  it  it  ■  fieiBla 
alienanai.  wliich  1*  not  rcatrained  by  the  statute  tie  donU,  tuul  has  been  » 
connidered  ever  since  Taliarum's  caae[i3E.  4-  14.  b.  p.  16.].  And  ihl>  p«»o 
to  iiuf&r  a  couinion  recovery  cannot  be  restrained  by  condition.  Umicatii*. 
cutioin,  recognizance,  statute,  or  covenant.  That  it  cannot  be  rettiaincd tn 
condition,  appear*  by  Co.  Litt.  223.  b.  214.  a.  and  Sonday's  case,  9  Rro-  iiS^ 
That  It  cannot  be  restrained  by  limitation,  appoara  by  Cro.  Jac-  C9U  Fin  <■ 
Hinde,  and  by  Sonday's  case,  and  other  bnoki — That  it  cannot  be  re^cram 
by  ciiMom,  BJip^an  by  ihi-  ca»e  of  Taylor  and  Sliaw,  in  Carter  C.  andsi^ 
lliat  it  cnnnnt  l>e  rcxtruined  by  recognisance,  or  by  statute,  appears  b}  Potb. 
caM,  cited  in  Moore  810.— That  it  cannot  be  restrained  bycaveiiani,  appoB 
by  the  ca»L-  of  ColIin»  v.  Plumincr.  1  Peere  Wmg.  104. — That  an  attctrrtB 
nifiVr  a  couimon  recovery  cannot  be  restrained,  appears  by  Corbel  b  ca«,  io  ifc 
1  Rep.  83. b.  SirAnthonyMildmay'scose,  intheCRep.40,  mid  the  cn*eofI^0n 
«.  Win.  in  1  Ventr.  331.  And  that  a  conclusion  or  agreetuest  to  suffer  a  rec*- 
veiT  cannot  be  restrained,  appears  by  Mary  Portington's  case,  in  the  10  Bep'K 
—One  of  the  Iwt  attempts  to  establish  a  perpetuity  wai  made  in  the  nB*  i 
John  duke  of  Marlborougli,  where  a  power  was  given  lo  iruKteea,  on  ihe  boff 
ofthuson.  of  llie  ^c«t:,I  jiurso,..^  tljfrLi.iiiR-.ilioiied,  to  roM-ke  t!ic  iis^'lVJ:.! 
to  thi>>(-  tons  in  Uil  mute ;  nnd  in  lieu  UierL'of,  to  limit  the  c-^tate^  to  the  ws  d 
sucli  sons  tor  their  lives,  with  imniediate  remainders  to  the  respective  iOBid 
such  sons  severally  and  successively  In  tail  niiile.  Lord  Karthiaj^ton,  !n  17^1, 
declared  tliii^  clause,  as  it  tended  to  a  perpetuity,  and  nas  repugnant  l^  ttic 
estate  limited,  whs  void  and  of  no  efft;Ct.  Tlierc  was  an  appeal  from  tU 
dacree  to  tlit  lords.  And  after  hearing  counsel  upon  it,  the  judge*  were 
ordered  to  attend,  and  iheir  opinion  wiis  liilied,  "  Whether  by  the  rules  cJla» 
"  an  estate  tail  limited  to  the  u.e  of  pLTioiis  unlwrn  by  any  deed  or  will,  cti. 
"  by  virtue  of  any  power  given  b\  sueh  deed  or  itIII  to  trustees,  be  retok^ 
"  upon  the  births  of  such  person';,  and  a  new  estate  limited  to  such  pei»)b 
"  for  their  lives  respectively,  with  remainder  to  their  issue  successively  in  tii! 
"  male?"  The  lord  chief  justice  of  tlic  common  pleas  delivered  the  unioi- 
mpus  opinion  of  the  judges  m  tlio  negative  Tlie  utmost  stretch  towarfi  i 
perpetuity  which  the  courts  ha^e  hitiierto  allowed,  is  through  the  mediumct' 
an  exercise  of  a  power  of  appointment  limited  in  a  deed  or  ivlll.  If  tlie  object" 
of  the  power  be  nut  restrained  to  any  particular  description  of  pcrsoiu,  to 
designed  generally  to  be  such  persons  as  the  party  to  whom  the  power  is  p^ 
shall  appoint,  there  is  no  question  but  he  may  appoint  life  estates,  with  R- 
roaiodeid  over,  in  llie  same  nmmier  as  he  might  do  by  a  substantive  onpxi 
conveyance,  notwithstanding  ihe  persons  to  whom  the  life  estates  are  appoint'! 
were  not  in  exisience  at  the  time  of  the  execution  of  the  conveyance  m  whiV". 
the  power  is  contained.  But  it  seems  to  bo  otherwise,  if  the  objects  01  djf 
power  are  restrained  to  any  particular  description  of  persons,  as  to  the  chilAn: 
of  tin;  appoiiHer.  Sec  Alexander  v.  Alexander,  2  Vez.  sen.  640,  and  KobicsM 
T-  Ilordci^tle,  ip  loi.  Urown'i  Rep.  of  Ca«C3  detciiobed  10  Cluuicery  during  (^ 


L.3. CIS.  Sect. 723.    OfWarra^tie.  [379.<^' 

new  inventioftg.     And  by  this  example  you  may  perceive,  that  (Piowd.413. 
the  rule  of  the  old  common  law  bemg  soundly  (as  our  author  ^^-  *®*-  ^O 
hath  done)  applyed  to  such  novelties,  it  doth  utterly  crush  them 
and  bring  them  to  nothing ;  and  commonly  a  new  invention  doth 
offend  against  many  rules  and  reasons  (as  here  it  appeareth)  of 
the  common  law ;  and  the  antient  judges  and  sages  of  the  law 
have  ever  (as  it  appeareth  [^]  in  our  bookes)  suppressed  innova-  f^]  31  £.3. 
tions  and  novelti^  in  the  beginning,  as  soone  as  they  have  offered   bager  deliTer- 
to  creepe  up,  lest  the  quiet  of  the  common  law  micht  be  dis-  •°*^  5- 
turbed :  and  so  have  [a]  acts  of  parliament  done  the  like,  whereof  *^  ^'  ^^' 
by  the  authorities  quoted  in  the  margent,  you  may  in  stead  of  aH.  4. 18,  &c. 
many  others,  upon  this  occasion  take  a  little  taste.     But  our  ex-   [a]  1  £.  3.  cap^ 
cellent  author,  m  all  his  three  bookes,  hath  said  nothinjg  but  Ex  >5*  st"t.  3. 
peterum  sapientium  ore  et  more,  i  &  6.^  **^ 

4  H.4.  ca.  3.     11  H.  6.  c.  23.     3  £.  4.  cap.  8,  &c.  . 

Sect. 


fi6th  year  of  his  present  majesty's  reign,  p.  22. — The  modes  formerly  used  to 
prevent  the  wife's  dower  seem  open  to  objection.  Sometimes  the  estate  is 
limited  to  a  purchaser  and  a  trustee  and  their  heirs,  but  as  to  the  estate  of  the 
trustee  and  his  heirs  in  trust  for  the  purchaser  and  his  heirs.  This  exposes  the 
purchaser  to  the  chance  of  the  trustee's  dying  in  his  life ;  in  which  case  the 
right  of  dower  will  attach  upon  the  estate.  Sometimes  the  estate  is  limited  to 
the  purchaser  and  a  trustee,  and  the  heirs  of  the  trustee,  but  in  trust  for  the 
purcnaser.  Sometimes  it  is  limited  immediately  to  the  trustee  and  his  heiity 
m  trust  for  the  purchaser  and  his  heirs ;  but  each  of  these  modes  is  objection- 
able, as  they  keep  the  legal  fee  from  the  purchaser,  and  expose  him  to  all  die 
inconvenience  of  its  escheating  to  the  crown  for  want  of  heirs  of  the  trusteip, 
or  of  its  becoming  vested  in  infants,  married  women,  or  persons  residing  at  d 
distance,  not  easily  discoverable,  or  not  willing  to  join  in  the  conveyance^ 
required  to  be  made  of  it.  Sometimes  even  it  may  be  considered  to  pass  ih 
the  general  devise  of  the  trustee's  will,  and  by  that  means  become  settled  at 
law  to  uses  in  strict  settlement,  and  theretbre  not  to  be  regained  but  by  a  fine 
or  common  recovery,  and  till  the  existence  of  a  tenant  in  tail  not  to  be  regained 
without  the  aid  of  parliament.  It  cannot  therefore  be  desirable  that  the  legal 
fee  should  be  outstanding  in  a  trustee.  To  prevent  this,  the  estates  may  oe 
first  limited  to  such  uses  as  the  purchaser  snail  appoint,  and  for  want  of  ap- 
pointment, to  the  use  of  a  trustee,  his  heirs  and  assigns,  during  the  life  of  the 
purchaser,  in  trust  for  him,  and  subject  thereto  to  the  use  of  the  purchaser, 
his  heirs  and  assigns.  If  this  method  be  adopted,  no  doubt  will  remain  of 
the  wife's  right  of  dower  being  effectually  prevented  ;  the  purchaser  during  his 
life  will  have  the  absolute  command  of  the  legal  fee,  and  at  his  death  it  will 
descend  upon  his  heir. — Another  mode  is  suggested  by  mr.  Feame  in  his 
Essay  on  Contingent  Remainders,  6th  edition,  p.  347,  note.  "  The  lands," 
says  he,  **  may  be  limited  to  the  use  of  the  appointees  of  the  purchaser  Hn 
•*  the  fullest  manner);  and  in  default  of  appointment,  to  the  use  of  him  and  nis 
•*  assigns  during  his  life ;  and  from  and  after  the  determination  of  that  estate^ 
**  by  any  means,  in  his  life-time,  to  the  use  of  some  person  and' Mb  heirs, 
**  during  the  natural  life  of  the  purchaser,  in  trust  for  nim  and  his  assign^'; 
**  and  from  and  after  the  determination  of  the  estate  so  limited  in  use  to  the 
^<  said  trustee  and  his  heirs,  to  the  use  of  the  purchaseTi  his  heirs  and  assigns, 
**  for  ever." — [Note  330.] 
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(« inft.  393.  o«p.  3.)  Sect.  724. 

yd  LSO9  at  the  common  law,  before  the  statute  o/*  Gloucester,  if  temmi 
"^  by  the  curtesie  had  aliened  in  fee  with  warranties  ^f^^^  ^^  decease 
this  was  a  barre  to  the  heire,  as  it  appeareth  by  the  words  of  the  same 
statute  (Iteniy  a  le  common  ley^  devant  Tcstatute  de  Gloucester,  si 
tenant  per  le  curteeie  ust  alien  en  fee  ovesque  garrantie*,  apres  sos 
decease  ceo  fuit  un  barre  al  heire,  f  sicome  appiert  per  les  parolsde 
mesme  restatute) :  but  it  is  remedied  by  the  same  statute,  that  the  war- 
rantie df  tenant  by  the  curtesie  shall  bee  no  barre  to  the  heire,  unlem 
that  hee  hath  assets  by  discent  by  the  tenant  by  tlie  curtesie ;  for  befen 
the  sayd  statute,  this  was  a  collateral  warrantie  to  the  heire,  for  that  hee 
could  not  convey  any  title  of  discent  to  the  tenements  by  the  tenant  by  the 
curtesie  J  but  only  by  his  mother,  or  other  of  his  ancestors  %;  and  this  is  the 
cause  why  it  was  a  collateral  warrantie.  ^ 


ra 


Sect.  725. 

DUT  if  a  man  inheritor  taketh  wife,  who  have  issue  a  sonne  betweene 

them  (les  queux  ont  §fits  enter  eux),  and  the  father 
C^  diethj  and  the  sonne  entreth  into  the  land,  and  endow  his 
mother,  and  after  the  mother  alieneth  that  which  shee  hath  in 
dower,  to  another  in  fee,  with  warrantie  accordant,  and  after 
dieth,  and  the  warrantie  descendeth  to  the  sonne,  now  the  son  shall  he 
barred  to  demand  the  same  land  by  cause  of  the  sayd  warranties  becmui 
thai  such  collaterall  warrantie  of  tenaunt  in  dower  is  not  remedied  by 
tmy  statute.  The  same  law  is  it,  where  tenant  for  life  maketh  an  aHewh 
tion  with  warrantie,  S^c.  and  dieth,  and  the  warranty  descendeth  to  him 
which  hath  the  reversion  or  the  remainder  \\,  they  shall  be  barred  by  such 
warrantie-^. 

<ixH.7.  cap.      r\T  this  and  the  subsequent  Section  sufficient  hath  beene  iSTd 
eoAnt865.b.)   ^^  before  in  this  Chapter,  Sect,  6gy. 

"  Is  not  remedied  by  any  statute**    But  by  a  statute  made 
since;  this  case  is  remedied,  as  jou  see  before,  Sect.  697. 

Sect. 

*  accord,  added  in  L.  and  M.  and  §  issue   added  in  L.  and  M.  and 

Aoh.  Roh. 

f  Ac  added  in  L.  and  M.  and  Roh.  \\  Sfc.  added  in  L.  and  M.  and  Rolv 

X  ^.  added  in  L*  and  M.  and  Roh.  4.  fyi,  added  in  L.  and  M.  and  Rob. 
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)Sect.  726. 

yi  LSOy  in  the  case  aforesaid,  if  it  were  so  that  when  the  tenant  in 
dower  aliened,  tS^c.  his  heire  was  within  age,  and  also  at  that  time 
that  the  warrantie  descended  upon  him  hee  itas  within  age :  in  this  ease 
the  heire  may  after  enter  upon  the  alienee,  notwithstanding  the  warrantie 
descended,  tic.  because  no  lachesse  shal  be  adjudged  in  the  heire  within 
age^  that  hee  did  not  enter  upo?i  the  alienee  in  the  life  of  tenant  in  dower. 
£ut  if  the  heire  were  withiti  age  at  the  time  of  the  alienation,  8^c,  and 
^xfter  he  commeth  to  full  age  in  the  life  of  tenant  in  dower,  and  so  being 
of  full  age  he  doth  not  enter  upon  the  alienee  in  the  life  of  tenant  in  dower, 
and  after  the  tenant  in  dower  dieth,  Sfc.  there  peradventure  the  heire  shall 
he  barred  by  such  warranties  because  it  shall  bee  accounted  his  folly,  that 
he  being  of  full  age  did  not  enter  in  the  life  of  tenant  in  dower,  ^c. 


TJERE  note  this  diversitie :  if  the  heire  bee  within  age  at  the  18  £.  4. 13. 
time  of  the  discent  of  the  warrantie,  he  may  enter  and  avoyd  35  H.  6.  63. 
the  estate  either  within  age,  or  at  any  time  after  his  full  age :  and  ^  £^"*  q^^ 
Littleton  saith  well,  that  the  infant  in  this  case  may  enter  upon  ^1  Kep!  120. 
the  alienee ;  for  if  he  bring  his  action  against  him,  he  shal  be  140.) 
barred  by  this  warrantie,  so  long  as  the  state  whereunto  the  war-  (^  ^^^  Afer. 
rantie  is  annexed  continue,  and  be  not  defeated  by  entrie  of  the  ^^^  g  g 
heire :  but  if  hee  be  within  age  at  the  time  of  the  alienation  with  ' 

'warrantie,  and  become  of  full  age  before  the  discent  of  the  war- 
ranty, the  wa*'ranty  shal  barre  him  for  ever.     Our  author  puttcth 
bis  cases  where  the  entrie  of  the  infant  is  lawfull ;  [a]  for  where  [a]  3  H.  7. 9. 
the  entrie  of  the  infant  is  not  lawfull  when  the  warrantie  35-  H.  6.  63. 

[38071  Cdr  descendeth,  the  warrantie  doth  binde  the  infant,  as  ^''^'^^'  ^* 
Ij   J  well  as  a  man  of  full  age ;  and  the  reason  thereof  is,  War.Br.^ 
because  the  state  whereunto  the  warrantie  was  annexed,  Lib.  i  foi.  67.  a, 
continueth  and  cannot  be  avoided  but  by  action,  in  which  action  in  Archer's  dwt, 
tbe  warrantie  is  a  barre :  and  for  the  same  reason  likewise  it  is  ^  \^'  Chud- 
of  a  feme  covert,  if  her  entrie  be  not  lawful,  a  warrantie  descend-  (Yr^**^  \ 
iog  on  her  daring  the  coverture,  doth  bind  her.     [w]  And  albeit  f^j  18  £.  3. 3. 
the  husband  be  within  age  at  the  discent  of  the  warrantie,  yet  (F.N.B.  19a.  g. 
if  the  entrie  of  the  wife  be  taken  away,  the  warrantie  shall  binde  «  ^t.  483,) 
the  wife. 

[q]  And  herein  a  diversitie  is  to  bee  observed  betweene  matters  M  so  £.  3^ 
of  record  done  or  suffered  by  an  infant,  and  matters  in  fait:  for  p^i^^**?"**'*"'*?* 
matters  in  fait  he  shall  avoid  either  within  age,  or  at  full  age,  as  gg  A^^^** 
bath  beenc  said:  but  matters  of  record,  as  statutes  merchants  lyr^.^ye' 
and  of  the  staple,  recognizances  knowledged  by  him,  or  a  fine  17  Ass.  53. 17. 
levied  by  him,  recoverie  against  him  by  default  in  a  reall  action  tzi  £.2.  4. 
{saving  in  dower)  must  be  avoyded  by  him,  viz.  statutes,  Ac  by  '3  E-3-  Aud. 
audita  quarela,  and  the  fine  and  recoverie  (1)  by  writ  of  error  ^3^3  * 

Infant.  61.       16  H.  7.  5.      15  E.  4.  5.      8  H.  6.  30.      1  H.  7.  15.       (»o  Rep.  43. 

Sidcrf.  3ai,  323.    F.  N.  B.  104.  k.    Moor  76. 460.  9  Rep.  30.  b.     12  Rep.  laa,  123.) 

6  H.  8.  Saver  de  default  Br.  50.      3  H.  6.  10.  1  Mar.  Dj.  104.      (Aot.  131.  a. 

Noy  16.)      (Cro.  Jac.  59.     Yelv.  88.  contra.)  fliirinir 

j:  S^c.  added  in  L.  and  M.  and  Roh. 


ii)  Since  our  author  wrote,  the  law  seems  to  be  otherwise  understood ;  for 

it  18  now  the  commOD  practice  for  infants,  having  obtained  a  privy-seal  for 

V0X..IL  3  A  that 
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during  his  minoritie  and  the  Hke.  And  the  reason  thereof  19,  b§- 
cause  tlioy  are  judiciall  acts,  and  taken  bj  a  court  or  a  judge, 
therefore  the  nonage  of  the  partie,  to  avoyd  the  same,  shall  be 
tried  by  inspection  of  judges,  and  not  by  the  countrey.  And  for 
tliat  his  nonage  must  be  tried  by  inspection,  this  cannot  be  done 
afler  his  full  age :  and  so  is  the  law  clerely  holden  at  this  day, 
though  there  be  some  difference  in  our  bookes.  But  if  the  ige 
be  inspected  by  the  judges,  and  recorded  that  he  ia  within  a^ 
albeit  he  come  of  full  age  before  the  reversall,  yet  may  it  he 
reversed  after  his  full  age.  [•]  And  so  was  it  resolved  by  tbe 
whole  court  of  king's  bench  in  the  case  of  Kekewichr. 

If  lands  had  beene  mven  to  the  husband  and  wife  and  their 
heires,  and  the  husband  had  made  a  feoffment  to  another,  to 
whom  a  collaterall  ancestor  of  the  wife  had  released  and  died, 
and  the  husband  died,  (and  this  had  beene  before  the  statute  of 
32  H,  8.)  this  warrantie  had  so  bound  her  waiveable  right,  as  sbe 
could  not  waive  her  estate,  and  claime  dower.  Other^'ise  it  is  of 
an  estate  determined :  for  if  a  disseisor  make  a  lease  to  the  hus- 
band and  wife  during  the  life  of  the  husband,  and  the  husband 
dieth,  she  may  disagree  to  this  estate  determined,  to  save  her- 
selfe  from  dammages.  And  so  note  a  diversiti»  betwecne  an 
estate  determined,  and  an  estate  bound  by  warrantie. 


5*]  Pasch.  13 
a.  R.  in  the 
king's  beach. 


(Ante  171.  b. 
246.  a.  337-  b. 
350.  b.) 


Ui]  PI.  Com. 
Stowei's  case, 
355.  &c. 
(3  Rep.  44. 
Moor  92. 
4  Rep.  4.  b. 
9  Rep.  85.) 


"  No  lachesse  shed  he  adjudged  in  theheire  xmthin  age''  Lacha, 
or  laschesy  is  an  old  French  word  for  slacknesse  or  negb'genoe,  or 
not  doing.  And  the  rule  (tliat  no  negligence  shall  be  adjudged 
in  an  infant)  it  true,  where  he  is  thereby  to  be  barred  of  his 
enti'ie  in  respect  of  a  former  right,  as  by  a  discent ;  or  of  kb 
former  right,  (as  Littleton  doth  here  put  an  example)  by  a  war- 
rantie where  his  entrie  is  congeable.  But  otherwise  it  is  of  con- 
ditions, charges  and  penalties  going  out  of  or  depending  upM 
the  originall  conveyance,  for  the  laches  or  negligence  shall  be 
adjudged  in  those  cases  aswell  in  the  infant  as  in  any  other. 
[y ]  Vid*  PL  Com»  Stovoel's  case  per  totum.  And  see  further  thens 
where  an  infant  being  tenant  for  life  or  yeares,  shall  be  punished 
for  doing  or  suffering  of  waste ;  and  where  he  claiuieth  by  pur- 
chase, a  cessavit  shall  lie  against  him,  if  he  pay  not  his  rent  by 
two  yeares.  And  some  have  said,  if  he  have  the  tenancie  hr 
discent,  and  he  himselfc  cesse,  a  cessavit  doth  lie,  and  he  shul 
not  have  his  age  because  it  is  of  his  owne  cesser,  3 1  E,  3,  jige  5^ 
But  other  bookes  (as  some  conceive  them)  be  against  that :  Vid, 
gEdw.  3.50.  28  £.3. 9<),  14  E,  3.  AgedS.  2  E.  2.  Age  132. 
flCj*  and  others,  which  books  doe  not  prove  tliat  the  [381^ 
cessavit  doth  not  lye  in  that  case,  but  the  contrary,  I  «  J 
that  hee  shall  have  his  age,  to  the  end  he  may  at  his 
full  age  certainly  know  what  to  plead,  or  what  arrerages  to 
tender ;  for  the  land  was  originally  charged  witli  tlie  seigniorie 
and  services. 

Sect. 


that  purpose,  to  suffer  common  recoveries ;  and  the  law  seems  to  have  been  so 
settled  ever  since  Blount's  case,  which  is  reported  in  Hobart  s  Reports,  page  196; 
which  recovery  was  afterwards  held  good  on  a  writ  of  error  brought,  and 
infancy  assigned  for  error ;  as  may  be  seen  in  W.  Jones  318.  Cro.  Car.  307, 
where  tlie  cai»e  is  reported  under  the  names  of  the  earl  of  Newport  v.  sir  Houy 
31iMmay.    iSee  2  SalL  567.    Note  to  the  nth  edition — [Note  331.] 
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*  Sect   727.  <A"»-  59-  b-  3«6.) 

^  V  T  now  by  the  statute  made  1 1  H.  7,  cap.  10,  it  is  ordained,  if  any 
Tvoman  discontinue,  alien,  release,  or  confirme  with  warrantie  anu 
ietndu  or  tenements  which  she  holdeth  in  dower  for  terme  of  life  y  or  in  taiJe 
of  the  gift  of  her  first  husband,  or  of  his  ancestors^  or  of  the  gift  of  any 
other  seised  to  the  use  of  the  first  husband,  or  of  his  ance&tours,  that  all 
such  warranties,  Sfc.  shall  be  void;  and  that  it  shall  bee  lawfull  for  him 
which  hath  these  lands  or  tenements,  after  the  death  of  the  same  woman  to 
enter, 

^P  HIS  is  an  addition  to  Littletoti,  and  therefore  to  be  pas- 
sed  over,     ^ud  hereof  sufficient  hath  beene  said  before, 
Sect.  697. 


Sect.  728. 

y^  L  S  O,  it  is  spoksn  in  the  end  of  the  said  statute  q/*  Gloucester,  which 
speaketh  of  the  alienation  with  warrantie  made  by  the  tenant  by  the 
conrtesie  in  this  forme.  Also,  in  the  same  manner,  the  heire  of  the  woman 
after  the  death  of  the  father  and  mother  shall  not  bee  barred  of  action^  if 
nee  demandeth  the  heritage  or  the  marriage  of  his  mother  by  icrit  of  entry  ^ 
that  his  father  aliened  in  his  mothers  time,  whereof  no  fine  is  levied  in  the 
kings  court :  and  so  by  force  of  the  same  statute,  if  the  husband  of  the  wife 
alien  the  heritage  or  marriage  of  his  wife  in  fee  with  uarrantie,  Sfc,  by  his 
deed  in  the  countrey,  it  is  cleere  law,  tnat  this  warranty  shall  not  bar  the 
heire,  unlesse  hee  hath  assets  by  discent.* 

**  Vn'HE  RE  OF  no  fine  is  levied  in  the  kings  court,  SfcJ*     Here  (Ant.  1 15.  a. 

are  three  things  worthy  of  observation  concerning  the  con-  3^-  «•  3^'5'  b. 
Jrtruction  of  statutes.     First,  that  [a]  it  is  the  most  natural!  and  [a^pi  c^n, 
genuine  exposition  of  a  statute  to  construe  one  part  of  the  statute  f  -jt^^  ^^^  3*3^^ 


seised  in  the  right  of  his  wife  with  warranty  shall  barre  the  Iieire  jjj^  .  f  on. 
without  assets.     And  it  is  well  expounded  by  the  former  part  of  Fleta  lib.  5. 
the  act,  whereby  it  is  enacted  that  alienation  made  by  tenant  by  cap.  34. 

the  courtesie  with  warrantie  shall  not  bar  the  heire,  un-  (^  ^*l>-  Grc- 
nSSlTI  ^^^^^  assets  oc?"  descend.     And  therefore  it  should  be  f^|^p*^5'^* 
I  *"  »     J  inconvenient  to  uitend  the  statute  in  such  manner,  as  7  i^p*  g^.' 

that  he  that  hath  nothing  but  in  the  right  of  his  wife  8ilep.  30. 118. 
should  by  his  fine  levied  with  warrantie  barre  the  lieire  without  13^-   PiowJ. 
assets.     And  this  exposition  is  ex  visceribus  actus,  ao4,ao5.2o0'.a. 

Secondly,  7.  Vp.  62. 1,.) 

*  This  Scctiou  not  in  L.  and  M.  or        f  Sfc.'  added  in  L,  arid  M.   and 
Hob.  Roll, 

3  A  2 
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Secondly,  the  words  of  an  act  of  parliament  must  bee  taka  ia 
a  lawful!  and  rightfull  sense ;  as  here  the  words  being  (whereof  no 
fine  is  levied  in  the  king's  court)  are  to  be  understood,  whereof 
<io  Rep.  43.)  no  fine  is  lawfully  or  rightfully  levied  in  the  king's  court.  ^  And 
[6]  F1.Com.  therefore  [b]  a  fine  levied  by  the  husband  alone,  is  not  within  die 
S46.  b.  Seignior  meaning  of  the  statute,  for  that  fine  should  worke  a  wronetothe 
Barkleye's  case,  wife;  but  a  fine  levied  by  the  husband  and  wife  is  intendea  by  fte 
LL  9.  fol.  26.       statute,  for  that  fine  is  lawful!  and  worketh  no  wrong,     [c]  8OA0 

mease  delAobot  i*   *•»  •!>,»•-  1        •  i- 

dc  Strati  mer-     ^^tute  of  Jr.  2.  cap.  5,  saith  (Ita  quod  episcopus  occlestam  am* 
celia.  firoi)  is  construed,  Ita  quod  episcopus  ecclesiam  legitimk  cot^ent; 

[c]  1 1  H.  4.  80.  and  the  like  in  a  number  of  other  cases  in  our  bookes*    Ana  geiw* 
9  ^i/'J^"«         ^^^y  ^®  ^^^  *8,  Quod  non  prcestat  impedmentum  quod  dejwre  nn 
4 X.  4. 3U  *        ^rtUur  effectum. 
12  H.  4.      Formedon  15. 

4(6  Rep.  30.)  Thirdly,  that  construction  must  be  made  of  a  statute  in  sup- 

pression of  the  mischiefe,  and  in  advancement  of  the  remedie,  m 
Dy  thifr  case -it  appeareth.  For  a  fine  levied  by  ihe  husband  only 
is  within  the  letter  of  the  law ;  but  the  mischiefe  was,  the  heire 
was  barred  of  tlie  inheritance  of  his  mother  by  the  warrantie  df 
his  father  without  assets :  and  this  act  intended  to  apply  a  remedy^ 
viz.  that  it  should  not  l)arre  unlesse  there  were  assets,  and  tlKre-, 
fore  tlie  mischiefe  is  to  be  suppressed,  and  tlie  remedie  advanqed.: 
Et  qui  haret  in  literd,  haret  in  cortice,  as  often  before  hath  beene 
aaid. 


<aTii«t994.)  Sect.  729- 


• 


^UT  the  doubt  is,  if  the  husband  alien  the  heritage  of  his  wife  hfJiH 
levied  in  the  king*s  court  with  warrantie^  i^c,  if  this  shall  barre  tie 
heire  without  any  discent  in  value*.  And  as  to  this,  I  will  here  tell  cet' 
taine  reasons,  which  I  have  heard  said  in  this  matter.  I  have  heard  mjf 
master  sir  Richard  Newton,  late  chiefe-justice  of  the  common  pleasj  once 
say  in  the  same  court,  that  such  warrantie  as  the  husband  maketh  by  fat 
levied  in  the  king*s  court  shall  barre  the  heire,  albeit  hee  hath  nothing  bj 
discent  (coment  que  il  fad  riens  per  discent),  because  the  statute  saith 
(whereof  no  fine  is  levied  in  the  king's  court)  || ;  and  so  by  his 
(CJ*  opinion  this  warrantie  by  fine  X-  remameih  yet  a  collaterall  PSSS!] 
warrantie^  as  it  was  at  the  common  law,  not  remedied  by  the  said  I  j^  J 
statute,  because  the  said  statute  excepteth  alienations  by  fine  with 
.ziarrantie. 


Sect.  730. 

A  ND  some  others  have  said,  and  yet  doe  say  (he  contrary,  and  tiii 

is  their  proof e,  that  as  by  the  same  chapter  of  the  said  statute  it  is 

ordained,  that  the  warrantie  of  the  tenant  by  t/ie  courtesie  shall  be  no  barre 

♦  Sfc.  added  in  L.  and  M.  and  Roh.         H  ^c.  added  in  L.  and  M.  and  Rob. 
t  ad— n*ad^  L.  and  M.  and  Roh,  4-  4'c*  added  in  L.  and  M.  ami  Boh. 


L.3. CIS.  Sect 731.    OfWaxrantie.  [382. a.  &  b.  383. a^^ 

to  the  heirCy  unleise  that  he  hath  assets  by  discent,  l^c.  although  that  the 
tenant  by  the  courtesie  levie  a  fine  of  the  same  tenements  with  warrantiej 
ifc.  as  strongly  as  hee  can,  yet  this  warrantie  shall  not  barre  the  heire, 
mlesse  that  hee  hath  assets  by  discent,  S^c.  And  I  believe  that  this  » 
law;  and  therefore  they  say,  that  it  should  be  inconvenient  to  intend  the 
statute  in  such  manner,  as  a  man  that  hath  nothing  but  in  right  of  his 
mfe  might  by  fine  levied  by  him  of  the  same  tenements  (per  fine  levie  per 
luy  t  de  mesmes  J  les  tenements)  which  he  hath  but  in  right  of  his 
fsnfe  with  warrantie,  Sfc.  barre  the  heire  of  the  same  tenements  without 
any  discent  of  fee  simple,  S^x.  where  the  temnt  by  the  courtesie  cannot  dot 
thu. 


Sect.  731.  ^S-ls".-'' 

360.  a.  369.  a.  381.  b.)    (10  Rep.  43.  Ant.  381.  b.)    (a  Inst.  294.). 

* 

35  U  T  they  have  said,  that  the  statute  shall  bee  intended  after  this  manner, . 
scilicet,  where  the  statute  saiih  (lou  le  statute  §  dit),  whereof 

[38271  1^0  fine  is  levied  in  the  king's  court,  that  is  to  say,  oc^  whereof  no. 
b.  J   lawfullfine  is  rightfully  levied  in  the  king's  court.     And  that  is, 

whereof  no  fine  of' the  husband  and  his  wife  is  levied  in  the 
king's  court,  for  at  the  time  of  the  making  of  the  said  statute,  every 
estate  of  lands  or  tenements  that  any  man  or  woman  had,  which  should 
descend  to  his  heire,  was  fee  simple  without  condition,  or  upon  certain  con- 
ditions in  deed  or  in  law.  And  because  that  then  such  fine  might  rightfully 
be  levied  by  the  husband  and  his  wife,  and  the  heires  of  the  husband  should 
warrant,  Sfc.  such  warrantie  shall  barre  the  heire,  4*  and  so  they  say  that 
this  is  the  meaning  of  the  statute,  for  if  the  husband  and  his  wife  should 
make  a  feoff ement  in  fee  by  deea  in  the  countrie,  his  heire  after  the  de^ 
caase  of  the  husband  and  wije  shall  have  a  writ  ofentrie  sur  cui  in  \\ik,  8cc. 
notwithstanding  the  warrantie  of  the  husband,  then  if  no  such  exception 
were  made  in  t/ie  statute  of  the  fine  levied,  Sfc.  then  the  heire  should  have 
the  writ  ofentrie,  8(c.  notmthstanding  the  fine  levied  by  the  husband  and 
his  wife,  because  the  words  of  the  statute  before  the  exception  of  the  fine 
levied,  S^c.  are  generall,  viz.  that  the  heire  of  the  wife  after  the  death  of 
the  fat  her  and  mother  is  not  barred  of  action,  if  he  demand  the  heritage^ 
or  the  marriage  of  his  mother  by  writ  ofentrie,  that  hisjather  aliened  in 
the  time  of  his  mother,  and  so  albeit  the  husband  and  wife  aliened  by  fine, . 
yet  this  is  true,  that  the  husband  aliened  in  the  time  of  the  mother,  and- 

so  it  should  bee  in  that  case  of  the  statute,  unlesse  that  such 

[138371    OC^  words  were,  viz.  whereof  ^0  fine  is  levied  in  the  king's  court; 
a.  J    ^^^^  *^  ^^^y  ^J/9  ^/'^^  ^^*  **  ^^  ^^  understood,  whereof  tio  fine  by 
the-  husband  and  his  wife  is  levied  in  the  king's  court,  the  which 
is  lawfully  levied  in  such  case;  for  if  tlie  justices  have  knowledge,  that  a 
man  that  hath  nothing  but  in  the  right  of  his  wife,  will  levie  a  fine  in 
hif  name  onely,  they  will  not  neither  ought  they  to  take  such  fine  to  be 

levied 

* 

-f  mesme  added  in  Z.  and  M.  and        §  dit — ^parle,  L.  and  M.  and  Roh* 
Boh.  \  S^.  added  in  L.  and  M.  and  Roh*. 

i  wmfaei  not  in  ^«  ami  Af«  or  Roh. 
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Jevied  by  the  husband  alone  without  his  ^ife  ("car  si  lea  justices  <ml  co&if- 
sans;  que  borne  que  n  ad  riens  forsque  en  droit,  sa  feiaey  voile  Icvier  no 
fine  en  son  nosrae  solement,  ils  ne  voylont,  ne  *  unqiie  devoyent  prender 
tiel  fine  d'estre  levie  per  le  baron  solcmeat  saos  -f  sa  femq)^  i^c.  Ideo 
quserc  of  this  matter,  S^c,  J 

"  T  HA  VE  heard  my  master^  sir  Richard  NttvUmj  Sfc,"  wh* 

was  a  gentleman  of  an  ancient  family ;  in  Latine,  de  novi 

villa;  in  French,  de  nettfe  viUe;  and  a  reverend  learned  iud^^ 

and  worthily  advanced  to  be  cbiefe-justice  of  tlic  court  ot  com« 

mon  pleas,  whom  our  autliour  remembers  with  great  reverence,  as 

by  his  words  you  may  perceive,  calling  him  his  master,  and  citetb 

his  opinion  deliverea  once  in  the  court  of  common  pleas,  which 

our  authour  heard  and  observed  (whose  example  therein  it  is 

necessary  for  our  student  to  follow);  but  tlie  latter  opinion  (as 

hath  beene  before  observed)  being  Littletons  owne,  is  against  the 

rdlBmctoDsai.   opinion  of  the  lord  Netvton  [d],  and  the  law  is  holden  cleerelj 

yictalib.  5.         witli  our  authour  at  this  day;  and  our  authour  (as  in  all  other 

cqp.  34-  cases)  hath  good  authoritic  in  law  to  warrant  his  opinion:  NmI' 

«  «''       *        H^^  hominis  authorttas  iantum  apiid  nos  valere  debet,  ut  melior^fum 
18  L.  3.51.  •      '     jt  J     I 

7  E  q.  84.  scqucremur  si  quis  aitiUcrit, 

PI.  Com.  57. 

(3  Rep.  77.)  "  For  if  the  justices  have  knaadedgCj  Sfc.'*     Hereby  it  appearetk 

^^^'  ^^^'fi  [^^  ^^^^^  ^^^  j^^&^»  if  hee  knoweth  it,  ought  not  to  take  knowledge 

R  *^  ^6    ^^  ^^  ^  ^^^  ^^^^  worketh  a  wrong  to  a  third  person. 

3  Eliz.  Dicr  178.  1  H.  7.  ^     1  Mar.  80.    4  E.  3.  41 .     7  Elii.  Dier  24^     Vide  Sect.  87.  itc 

**  That  it  .should  be  inconvenient.**     ArgumerUum  ab  income^ 
nienti,  is  very  forcible  in  law,  as  oflenhath  oeene  observed  (N). 


Of  the  rest  of  these  three  Sections  sufficient  hath  beeoe  sai 
before. 


Sect.  732. 

j^  L S O,  it  is  to  be  understood^  that  in  these  nords,  where  the  heire  it' 
mands  the  heritage,  or  the  marriage  of  his  mother,  this  n:ord{or)i$ 
a  disjunctive,  arid  is  asmuch  to  say,  if  the  heire  demand  the  heritage  of  his 
motner,  viz.  the  tenements  that  his  mother  had  in  fee  simple  by  distent  or 
by  purchase,  or  if  the  heire  demaund  the  marriage  of  his  mother, 
t)iat  is  (^  to  say,  the  tenements  that  rcere  given  to  his  mother  in  [383]! 
frankmarriage.  L  b.  J 

COME  doe  expound  heritage  of  the  mother  to  be  tbe  lands 
(Ant  16.  a.)  which  the  mother  hath  by  discent;  and  that  construction  is 

Vide  Sect.  9.       true^  i,Qt  jhc  statute,  by  the  authoritie  of  Littleton,  extendeth  ak> 

where  die  mother  liath  it  by  purcliase  in  fee  simple ;  for  so  saitfa 
Littleton  hiinselfe,  that  this  word  (inheritance)  is  not  only  in- 
tended 

*  unquc    not    in    L.    and  M.  or        f  nosme  added  in  L.  and  AT.  (oi 
Roh.  Roh. 

X  Sfc.  not  in  L.  and  M.  or  Sob. 

(N)  BttI  fC( ante  luUltoeQ.m, 
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P  tended  where  a  man  hath  lands  by  discent,  but  where  a  man  hath  a 
II  fee  simple  by  purchase,  because  his  heires  may  inherit  him.  And 
k  albeit  it  be  true,  that  the  statute  extendeth  to  an  estate  in  frank - 
I    marriage  acquired  by  purchase,  yet  doth  it  extend  also  to  all 

estates  in  taile,  aswell  by  discent  as  by  purchase;  for  that  frank* 

mariage  is  put  but  for  an  example. 


&CCt.  733. 

• 

ALSOy  where  it  is  contained  in  divers  deedes  these  words  in  Latin 
(come  est  move  4«  en  divers  faits  ceux  parolx  en  Latyne),  Ego  et 
haeredcs  mei  ♦  warrantizabimus  ct  in  perpetuum  defendemus;  it  is  to 
bee  seene  what  effect  this  word  (defendemus)  hath  in  such  deeds;  and  it 
seimeth  that  it  hath  jiot  the  effect  of  zvqrrantie,  nor  comprehendeth  in  it 
the  cause  of  warranty  (et  il  scmble  que  il  n'ad  pas  1  'effect  de  garrantie, 
ne  emprent  en  luy  +  la  cause  de  garrantie) ;  ybr  if  it  should  be  so,  that 
it  tooke  the  effect  or  cause  of  wnrrantie,  then  it  should  bee  put  into  some 
Jines  levied  in  the  ki?ig's  court  (dooques  il  scrroit  X  mitte  en  ascuiis  fines 
levies  en  ia  court  le  roy):  and  a  man  never  saw  that  this  word  (defende- 
mus) was  in  any  fine  (et  home  ue  veict  ||  ceo  unque  que  cest  parol  de- 
fendemus  fuit  en  ascun  fines),  but  only  this  word  (warrantizabimus);  by 
which  it  seemeihy  that  this  word  and  verbe  (warrantizo)  maketh  the  war^ 
rantie,  and  is  the  cause  of  warranties  and  no  other  word  in  our  law  (per 
que  semble,  que  cest  parol  §  el  verbe  warrantizo,  %  fait  la  garrantie^  et 
est  la  cause  de  garrantie,  ct  nul  auter  verbe  en  nostre  ley). 

^^  pGO  et  hiV redes  mei  warrantizabimus^  et  in  perpetuum  defender 
mus.'*    Wherein  three  things  are  to  be  observed.     First, 
that  ha: redes  mei  are  words  of  necessitic,  for  otlicn^ise  the  heires 
are  not  bound,     [a]  Secondly,  though  in  the  clause  of  the  war-  [a]  6  E  9. 
rantie  it  bee  not  mentioned  to  whom,  &c.  yet  shall  it  be  intended  Vouch.  338. 
to  tlie  feoffee.  *  [^]  Thirdly,  that  the  feoflTor  may  by  expresse   i«E- ^-ib.  a«a. 
words  warrant  the  land  for  the  life  of  the  feoffee,  or  of  the  feoffor,   J^t  os^ii  q  14. 
&c.  but  the  recoverie  in  value  shall  bee  in  fee.     [c]  Of  this  Brac^  [,]  Bract.  iJi. 
ion  writeth  in  this  maimer :  Et  ego  et  hceredes  mei  vmrrantizabimus  37.  338,  &  LiU 
tali  et  lueredibus  suis  tantitm,  vel  tali  et  hceredibus  et  assignalis  et  5  3^0, 381. 
hceredibus  assignatorum,  vel  assignalis  assignatorum  et  eorum  hce^  jj"|  vjj*  * 

redihuSy  et  acquietabimus  et  defendemus  eis  totam  terram  illwn  cum   ,c,  ^  iji^fi. 
pertineniiis,  contra  omnes  gentes,  Sfc»     Per  hoc  autcm  quod  dicit  cap.  23. 
(ego  et  hccredes  mei)  obligai  se  et  hcercdes  ad  vsarrantiam  propin*  36  H.  8. 8. 
qiMS  et  remotosy  prcesentes  et  fuiurosy  ei  succedentes  in  infinitum.  Jf^J*:  ^o- 
Per  hoc  autem  quod  dicit  (warrantizabimus)  suscipit  in  se  obliga-  linVubisup.  ' 
tionem  ad  de/endendum  suum  t&nentem  in  possessione  rei  data  et  j  ler.  ubi  «iip! 
assignatos  suos  et  eorum  haredes  et  omnes  alioSy  Sfc,     Per  hoc   1 1  H.  6.  48. 
MutSn  quod  dicit  (acquietabimus)  obligai  se  et  h€eredes  suos    ad  ^  E-  ^-  Gar.oCa. 

acquietanduin 

'    4-  move — ^mote,    L,    and   M.    and  ||  ceo  not  in  L.  and  M.  or  Roh. 

Roh.  §  et  verbe  not  in  L,  and  M.  or  Roh. 

*  &c.  added  in  L,  and  M.  and  Roh.  f  asy  Sfc.  added  in  L.  and  31. ;  &c. 

f  la  not  in  L.  and  M,  or  Roh.  only  added  in  -Roh. 

i  mitte— mote,  L.  and  M.  and  Roh. 
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acqmeUtndum  si  quis  ^  plus  petierit  senkii  vd  Mud  1^841 

arrvitium    quam  in  cartd  domaiionu  caniinetur.      Pmr  i     •   J 

hoc  autem  quod  dicit  (defetuitmui)  obiigat  se  ei  karedew 

stws  ad  defendenduM  si  quis  veUt  serntuiem  ponere  rei  diAa  eoidn 

[(2]  46'E.  3. 98.  Jbrmam  sua  donationis.     [d]  Hereby  it  appeareth,  that  neither 

VJ^'  ^^ ' '        dtfendere  nor  acquietare  doth  create  a  warraatie,  -but  xnarrumtiion 

y     *•    g^        only.     And  as  Ego  et  hceredes  mei  tjoarraniizabimusj  Sfc.  in  Latine 

Q  £.  4. 15.  m.       ^^^  create  a  warrantie ;  so,  I  and  my  heires  shall  warrant,  &c  in 

ifioor.  175.)      English,  dotli  create  a  warrantie  also. 

|e]  aB.4. 15.  [e]  If  a  man  be  bound  to  A*  in  an  obligation  to  defend  such 

y^^\  Ai  Jwids  to  A,  whereof  the  obligor  had  inf5N)ffed  him  for  twelve 
^.Cro.Car  5.  y<^re*»  *c-  '"^  ^^  c^**^  ^^  ^^  ^  ousted  by  a  stranger  without 
Jfycr^^.t.  being  impleaded,  the  obligation  is  forfeit:  but  if  he  bee  bound 
Ant.  101.  b.  to  warrant  the  land,  &c.  the  bond  is  not  forfeited,  mletse  the 
4  Bep.  80.         oblieee  be  imi^eaded,  and  then  the  oUigor  intut  be  readie  to 

"  Then  it  should  bee  put  into  somejinesy  Sfc*'  Here  Liiilehm 
drawcth  an  argument  from  the  forme  and  words  of  a  fine ;  and  hii 
reason  is  this :  that  seeing  that  a  fine  is  the  highest  and  surest 
kinde  of  &<«urance  in  law,  if  defendemtu  had  the  force  ()f  ^a  war' 
rantic,  it  would  have  beene  contained  in  fines :  and  on  the  other 
side,  seeing  this  word  xvarrantizo  is  contained  in  fines  to  creates 
warrantie,  that  therefore  that  word  doth  imply  a  warrantie,  and 
not  the  other. 

4^£.  3.  ftS.  «  jififi  no  other  9oord  in  our  kno"    Here  it  appeareth*  that  iXo 

Vide  Sect  1.  other  verbe  in  our  law  doth  make  a  warrantie,  but  warrantixo  only, 

which  is  only  appropriated  to  create  a  warrantie. 
Sect.  697.  gjj^^  Q^j-  ^^^^  distinguit  benh  docet;  and  here  of  necessitic  you 
Vouch.  24?^  *"^'  distinguish,  [*]  first,  betweene  a  warrantie  annexed  to  a 
iftllich.s.  freehold  or  mheritance,  {whereof  Littleton  here  speaketh)  and  a 
tit.  eont.  do  warrantie  annexed  to  a  ward,  which  is  a  chattell  reall ;  for  thoie, 
^^v**'  ^a  gtant,  demise,  and  the  like,  doe  make  a  warrantie.  And  of  war- 
*^^  ^  ^  b  ranties  annexed  to  fireeholds  and  inheritances,  some  be  warranties 
SjinkeuSymons  ^^  deed,  and  some  be  nrarranties  in  law.  A  warrantie  in  deed,  or 
caie.  an  expresse  warrantie,  {whereof  Littleton  here  speaketh)  is  cre- 
dit. 3.61.  ated  only  by  this  word  ^omrrantizo ;  but  warranties  in  law  are 
V*  ^h^  created  by  many  other  words ;  they  be  therefore  called  warranties 
Temps.  E.  I.  ^"^  '*^>  because  in  judgment  of  law  they  amount  to  a  warrantie 
Voocli.  30a.  without  this  verbe  warraniizo.  fy]  As  dedi  is  a  warrantie  in  law 
aU*  6. 17.  to  the  feoffee  and  hi^  heires  during  the  life  of  the  fiMyfibr,  but  eon- 
If]  Leaut  de  c^ssi  in  a  feoffhicnt  or  fine  imp!  yeth  no  warrantie.     { 1 )  But  before 

DjciIuiu,  c.  6.  *  "^  ^    ' 

a  ft.  7.  7.      6  H.  7.  a.      48  £.  3.  a.      31  E.  i.  tit.    Vouch.  390.      F.  N.  B.  194.  b. 
6  E.  a.     Vouch.  258.    (Vaugh.  1 18.)    (F.  N.  B.  134.  b.) 

the 


( I  ]  What  is  said  by  sir  Edward  Coke  in  this  place,  and  the  determinatkm 
of  the  judges  in  Nokcs*  case,  4  Rep.  80,  and  lord  chief  justice  Vau^ian's 
argument  m  Hayes  v.  Bickerstaff,  in  his  Reports,  page  136,  should  remove 
the  scruples  too  oflen  entertained  on  the  part  of  trustees,  respecting  the  pro- 
pnety  or  tlieir  conveying  by  the  word  grant.  From  the  passages  here  referred 
to,'  it  most  clearly  appears,  that  the  word  grants  when  used  in  the  conveyance 
of  an  estate  of  inheritance,  does  not  imply  a  v^arranty;  and  thajL  if  it  diOi  the 
insertion  of  any  express  covenant  on  tao  part  of  the  grantori  wo^Jd  qualify 
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the  statute  of  quia  empiores  terrarum^  if  a  man  had  given  landa  hy 
the  word  dedi^  to  have  and  to  hold  to  him  and  to  his  heires,  of  the 
donor  and  his  heires,  by  certain  services,  then  not  only  the  donor 
but  his  heires  also  had  beene  bound  to  warrantie ;  but  if  before 

that 


and  restrain  its  force  and  operation  within  the  import  and  effect  of  that  cove- 
nant, as  the  law,  when  it  appears  by  express  words  now  far  the  parties  designed 
the  warranty  should  extend,  will  not  carry  it  farther  by  construction.  Tnere 
is  therefore  no  reasonable  ground  for  trustees  objecting  to  convey  by  the  word 
grant ;  but  serious  objections  may  be  raised  in  some  cases  to  purchasers  taking 
a  conveyance  from  them  without  it.  These  are  stated  in  the  following  passage 
from  Bridgman's  Complete  Conveyancer,  vol.  i.  323.^-.*^  Sir  Jeffirey  I^mer's 
'*  resolution  concerning  the  words  give  and  grant  in  a  conveyance.  <'  Sir, 
^*  I  conceive  that  care  ought  to  be  taken  in  a  conveyance,  of  what  natore 
<«  soever  it  be,  that  there  be  not  therein  fiW  and  grant -^  for  they  imply  a 
'*  general  xoarrantt/y  and  shall  not  be  qualified  by  the  special  voarranty  foliowiug; 
^  as  hath  of  late  been  thrice  adjudged.  H.  T." — Sir  Jeffrey  Palmer's  answer. 
*'  Give  implies  a  perianal  tvarrant^f  and  so  is  not  always  used.  The  word  grantf 
^'  in  a  lease  for  years,  is  a  covenant  in  lau);  or  (as  you  may  call  it)  a  general  war^ 
'V  ranti/y  if  it  be  not  qualified  by  a  covenant  or  ioarranty  injait :  but  if  there  be 
«  a  cwenant  or  voarraniy  injait,  then  it  is  Yestrained  to  the  words  of  the  covenant 
*^  subsequent.  But  in  an  estate  of  inheritance  where  the  Jee  passeth,  there  the 
word  grant  is  neither  a  covenant  in  law,  nor  voarranty.  For  if  it  should  be  a 
covenant  in  latvy  or  warranty  in  itself,  it  would  be  there  restrained  and  qualified 
by  the  warranty  and  covenants  injait.  And  a  deed  to  pass  an  inheritance 
where  common  is  cannot  be  without  it ;  for  if  it  be  common  in  gross,  it  cannot 
pass  by  the  livery,  but  must  pass  by  the  word  ^ant*  And  I  never  yet  saw  a 
*^^  feoffment  without  it  Jeffrey  Palmer.*'  This  dictum  of  sir  Jefllrey  Palmer  has 
been  sometimes  cited  to  prove  that  it  is  not  safe  for  purchasers  to  take  a  con- 
veyance by  lease  and  release,  or  bargain  and  sale  enrolled,  if  the  conveyance  be 
from  the  trustees,  and  they  do  not  convey  by  the  word  grant.  It  is  said  tnat  com* 
mons,  or  advowsons,  or  other  things  which  be  in  grant,  will  not,  \^  they  aie 
severed  from  the  iiiiieritance,  pass  without  the  word  grant.  But  this  is  a  mis- 
take, and  by  no  means  warranted  by  sir  JefiGrey  Palmer's  dictum,  which  evi- 
dently applies  only  to  conveyances  by  feo£Bnent ;  in  which  cas^  commons  ia 
gross,  &C.  lying  in  grant  would  not  pass  by  the  livery,  and  therefore  without 
the  word  grant,  or  some  other  word  of  a  similar  operation,  would  not  pass  by 
the  charter  of  feoffipaent.  But  in  the  case  of  a  lease  and  release,  there  is  no 
doubt,  that  any  thing  which  lies  in  grant,  will  vest  in  the  vendee,  by  the  lease 
for  a  year,  and  that  a  release,  without  the  word  grant,  would  operate  by  way 
of  enlargement  to  give  the  releasee  the  fee.  So  in  the  case  of  a  bargam  and 
sale  enrolled,  any  thing  which  lies  in  grant  will  vest  in  the  bargainee  by  the. 
statute  of  uses  without  the  word  grant.  Upon  the  whole  therefore  there  is  no. 
such  peculiar  operation  in  this  famous  monosyllable,  as  to  make  it  either  dan- 
gerous for  a  trustee  to  convey  by  it,  or  essential  for  a  purchaser  to  require  it. 
How  a  eovenant  shall  be  expounded  with  regard  to  the  context,  or  to  synoni- 
mous  or  other  words,  see  Cbm.  Dig.  Cov.  f  D.)  Yin.  Abr.  Covenant  (L.  4-) 

To  explain  more  fully,  what  is  said  above,  it  may  be  proper  to  state  at 
leneth,  the  operation  of  the  word  *^  grant"  or  *^  give,"  in  conveyances  of  estates 
in  tee  simple,  in  gifts  in  tail,  in  leases  for  life,  s^  in  leases  for  years. — iif.  As 
to  the  operation  of  the  word  *'  grant "  or  '^  give,**  in  conveyances  of  estates  in  Jee 
simpUy  It  is  to  be  observed^  that,  till  the  practice  of  subinfeudation  was  abolishedl 
by  the  statute  quia  emptores  terrarum,  lands  might  be  granted,  either  to  bo 
held  of  the  grantor  himself,  or  to  be  hc^d  of  the  chief  lord  of  the  fee.  Wkea 
they  were  granted  to  be  held  of  the  grantor  himself,  at  least  if  the  srant  were 
made  by  the  word  <<  dcdi,**  there,  wittoill  ftny  other  warranty,  the  mffor  and 

*  -*  his 


« 
<( 
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that  statute  a  man  had  given  lands  by  this  word  dedi^  to  a  man  and 
to  his  heircs  for  ever,  to  hold  of  the  chiefe  lord,  there  the  fcoifor 
had  not  becne  bound  to  warrantie  but  during  his  life,  as  at  this 
day  he  is. 

Albeit 


hit  heirs  were  bound  to  warranty.    Tliis  is  enacted  by  the  statute  de  biriamts^ 
oh.  6,  and  we  have  lord  Gbke*s  authority,  that  this  statute  was  only  declaratory 
of  the  common  law,  in  this  respect.    The  reason  fox  implying  warranty*,  in  this 
case,  is  by  his  lordship  said  to  be,  that,  *'  where  dedi  is  accompanied  with  a 
*'  perdurable  tenure  of  the  feoftor  and  his  heirs,  there  dedi  importeth  a  per- 
'<  durable  warranty  for  the  feoftbr  and  his  heirs  to  the  feoffee  and  his  lieirk" 
8  Inst.  275.     The  warranty  in  this  instance  was  therefore  a  consequence  of 
tenure,  (ant.  loi.  b.)  and  so  necessary  a  consequence  of  it,  that,  where  m 
express  and  qualified  warranty  was  introduceil,  it  did  not  restrain  or  circum- 
scribe the  implied  warranty.    Where  lands  were  granted  to  be  held  of  the  chief 
lord  of  the  fee,  tliere  the  tenancy  was  of  the  chief  lord,  and  no  tenure  sub- 
sisted between  the  grantor  and  the  grantee.     Warranty,  tlierefore,  being  a 
consequence  of  tenure,  did  not  hold  in  these  cases  between  the  grantor  and 
grantee,  as  there  was  no  tenure  between  them  to  raise  it.     Still,  the  grantor 
was  supposed  to  be  bound  by  his  own  gift.    The  word  "  give,"  therefore, 
imported,  in  this  case,  a  warranty  to  him.      But  this  was  personal  to  the 
ffrantor ;  it  did  not  apply  to  the  heir,  and  it  could  not  affect  hiiu  without  work- 
ing that  involuntary  alienation,  which,  in  a  case  of  that  nature,  the  jurispru- 
dence of  those  times  did  not  readily  admit.     The  statute  "  quia  emptores  ier- 
^*  rarttm"  put  an  end  to  the  subinfeudation  of  fee  simple  estates,  and  of  course 
put  an  end  to  the  warranty  we  have  been  speaking  of,  as  incident  to  grants  of 
lands  in  fee  simple,  to  be  held  of  the  grantor  and  his  heirs*    The  consequence 
tras,  that,  afler  the  statute  quia  cntptores  ierrarumy  there  was  no  case,  except 
that  of  homage  auncestrcl,  m  which  warranty,  unless  it  arose  from  the  express 
contract  of  the  parties,  bound  more  than  the  donor,  or  bound  bin  longer  than 
the  term  of  his  life,     sdly,  But  with  rexped  to  estates  tail  and  leases  Jbr  iifty 
the  judges  took  this  important  distinction,  that,  where  a  person  seised  inli?e 
granted  for  life  or  in  tail,  reserving  the  reversion  in  himsdf,  the  grantees  of 
the  particular  estates  held  of  the  reversioner,  and  he  of  the  chief  lord :  where  a 
person  granted  for  life  or  in  tail,  with  tlie  remainder  over  in  fee  simple,  both 
the  tenants  of  the  particular  estates,  and  the  remainder  men,  held  of  the  chief 
lord.     In  the  former  case,  therefore,  the  tenure  between  the  donor  and  the 
donees  still  subsisting,  the  law  remained  as  it  did  before  the  statute,  that  is, 
when  those  estates  were  created  by  the  word  "  dedi,**  both  tlie  donor  and  his 
heirs,  were,  in  consequence  of  the  tenure,  obliged  to  warranty.     Thus  it  stood 
in  respect  of  grants  in  tee  simple,  in  tail,  or  for  Hfe ;  and  in  all  these  cases 
the  warranty  must  be  understood  in  its  strict  legal  import,  as  iniph'ins;  an 
obligation  in  the  lord  to  acquit  his  tenant  against  the  superior  lorcf,  n^ere 
there  was  a  seignory  paramount,  and  to  give  the  tenant  a  recompense  in  case  of 
eviction.    3dly,  But  in  leases  for  years,  (to  which  the  subject  now  leads,)  the 
case  is  very  diflferent.     A  lease  for  years,  ( Sec  Bacon's  Abr.  tit.  Leases  and 
Terms  for  Years),  is  a  contract  between  lessor  and  the  lessee  for  tfie  possession 
and  profits  of  lands,  8tc.  on  the  one  side,  and  a  recompense  by  rent,  or  other 
consideration,  on  the  other.'    As  the  lessor  contracts,  that  the  lessee  shall  hold 
tho  land,  he  cannot  claim  it  in  opposition  to  his  covenant — Thus  he  parts  with 
the  land  during  the  term ;  but  his  supposed  parting  with  the  land,  and  the  in- 
ierest  of  the  lessee  in  it,  during  the  term  parted  with,  was  rather  a  con- 
sequence of  law  accruing  from  the  contract,  than  the  contract  for  the  enjoj* 
ment,  a  consequence  of  law^  accruing  from  the  parting  with  the  land.    The 
tenant,  therefore,  had  only  thb  perception  of  the  profits,  and  was  considered 
to  hold  the  possessifm  for  tbe  reversioner.    The  consequence  was^  diat  who- 
ever 
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And  albeit  the  words  of  the  statute  oi£iigamis  be,  in  eartis  muiem 
vbi  continentur  (dedi  et  concesH,  Sfc.J  yet  if  detU  be  contained 
alone,  it  doth  import  a  warrantie ;  for  the  statute  doth  conclude, 
ipse  tamenjeqffator  in  %)itd  sua  rmtione proprii  doni  std  tenetur  wsr» 

rantizart; 


ever  recovered  the  freehold,  reduced  the  term  whether  the  recovery  were 
true  or  feigned.  As  the  possession  was  not  considered  to  be  in  the  lessee, 
there  was  originally  no  means  by  which  he  could  recover  it.  His  only  remedy 
was  in  consequence  of  the  contract,  which  constituted  the  lease.  By  yiitae 
of  that,  the  words  "  yielding  and  paying,"  &'C.  were  construed  a  covenant 
in  favour  of  the  lord,  which  enabled  him  to  recover  his  rent  by  an  action  of 
covenant  or  an  action  of  debt,  and  th^  words,  '*  grant,  demise,  &c."  w«re 
construed  a  covenant  in  favour  of  the  tenant,  which  enabled  him  to  re* 
cover  damages  as  a  recompense  for  ihe  possession  lost.  In  this  sense 
they  are  said  to  imply  a  warranty.  From  the  warranty  of  freehold  eslaDes 
it  differs  in  its  nature,  as  that  arises  from  tenure,  this  fVom  contraet;  and 
in  its  operation,  as  that,  being  a  consequence  of  tenure,  is  not  modelled  by 
express  warranties,  this,  arising  from  the  contract  of  the  parties,  is  considered 
to  be  modified  and  regulated  by  any  express  covenants  inserted  in  the 
lease.  See  Spencers  case,  5  Rep.  17.  1  Lev.  57.  and  Clarke  v.  Samson, 
1  Vez.  sep.  101.  Lord  Coke,  ant.  101.  b.  and  post.  389.  a.  expressly  si^ 
that,  warranty  eannot  be  annexed  to  chattels  real  or  personal ;  nor,  9Ays  nis 
lordship,  if  a  man  warrants  them,  the  party  shall  have  covenant  or  action  upon 
the  case.  Thus,  therefore,  the  law  stands  since  the  statute  quia  emptares.  In 
all  cases  of  homage  auncestrel,  if  any  such  now  exist,  (which  is  at  least  doubt- 
ful), the  doctrine  of  warranty  remains  as  it  did  before  the  statute,  that  is,— -if 
the  grant  was  made  by  the  word  **  dedi"  it  imports  a  warranty.  In  other  cases 
it  may  be  expressed  as  the  parties  think  proper ;  if  it  be  not  expressed,  then, 
in  conveyances  in  fee  simple,  it  is  not  implied  by  the  word  "  grant"  or  any 
other  word,  except  the  word  ^*  give  ;'*  and  then  it  holds  only  during  the  life  cf 
the  grantor :  in  gifb  in  tail,  and  in  leases  for  life,  by  the  word  *^  give,''  where 
the  reversion  is  Icfl  in  the  donor,  the  tenure  between  him  and  the  donee  or  les- 
see still  continues.  Of  that  tenure  it  is  a  necessary  consequence  of  law,  and  is 
not  considered  to  be  restrained  by  any  express  covenants.  In  leases  fbr  years 
rendering  rent,  warranty,  considering  it  to  import  a  covenant  for  the  quiet  en* 
jo3anent  of  the  term,  is  of  the  essence  itself  of  the  lease;  but  the  lease  being 
originally  founded  on  contract,  any  of  its  terms  may  be  varied  by  the  parties 
themselves  at  their  pleasure,  and  is  in  fact  considered  as  varied  pro  tanioDy  the 
insertion  of  any  express  covenant.  But  the  efllect  of  an  express  covenant  in 
restraining  the  effect  of  an  implied  general  covenant  is  not  to  be  confounded 
with  the  effect  of  a  particular  covenant  in  restraining  the  effect  of  anexpresi 
general  covenant,  as  the  latter  b  not  restrained  by  a  subsequent  covenant,  un- 
less it  can  be  considered  as  part  of  the  eeneral  covenant.  See  Nokes's  case, 
4  Rep.  80,  and  1  Saund.  6o. — It  may  happen,  that,  a  person  having  a  term 
of  years  only,  conveys  the  lands  as  an  estate  in  fee  simple  to  another  and  his 
heirs,  by  the  word  "  grant."  But  this  cannot  amount  to  a  warranty  of  the 
lands,  for  the  term.  The  operation  of  the  word  ''  mnt "  in  implying  a  war- 
ranty in  the  creation  or  assignment  of  a  term,  arises  from  implication  only,  that 
is,  n'om  the  law's  presuming,  by  the  party's  using  the  word  *'  grant,*'  tnat  he 
intended  to  warrant  the  lands  as  a  term.  But  his  expressly  treating  the  land 
in  the  deed  as  a  fee  simple  estate,  and  expressly  convejring  it  as  such,  necessa- 
rily rebutts  every  implication  of  its  being  his  intention  or  undertaking  to  convey 
it  as  a  term  of  years.  In  what  has  been  said  above,  the  grantor  is  considered  as 
the  real  owner  of  the  land,  receiving  the  purchase  money,  or  other  considera^ 
tion  of  the  estate  or  interest  parted  with.    In  this  case,  independently  of  all 

ooDstruction  of  particular  words,  there  ia  great  reason  to  conuder  him  boun^ 

to 
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raniizare;  so  as  dedi  is  the  word  that  imply eth  warrantje»  and  not 
concern.  Also  where  the  words  of  the  statute  bee  farther,  time 
clausuld  jtMP  coniinet  toarraniiam,  the  meaoiiiff  of  the  sUUite  is, 
that  dedt  doth  import  a  warrantie  in  law,  2beit  tliere  bee  aa 
expresse  warrantie  m  the  deed. 

For  if  a  roan  make  a  feoffement  hydedi^  and  in  the  deed  doth 
warrant  the  land  against  /.  S.  and  his  heires,  yei  dedi  is  a  general] 

warrantie 


to  warrant  the  property  he  parts  with,  as  he  receives  the  benefit  of  it.  In  the 
case  of  a  trustee^  tliis  ground  of  raising  or  implying  an  obligation  of  warranty 
necessarily  fails.  Upon  the  whole,  to  apply  wluit  has  been  said  to  the  point 
mentioned  at  the  beginning  of  the  note,  it  appears  clear,  that  whenever  there 
is  a  deed,  on  the  face  of  which  the  trustee  is  party,  and  conveys^  merely  as 
trustee,  there  is  no  substantial  objection  to  his  conveying  by  the  word  *^  grant*" 
Kthe  lands  are  freehold,  it  is  clear  that  no  warranty  or  covenant  is  imported  by 
it;  if  it  happens  that  they  are  held  for  a  term  of  years  only,  all  impiicadon  ii 
an  intention  or  undertaking  to  convey  them  for  the  term,,  is  necessarily  rebutted 
by  their  being  treated  in  the  deed,  aind  conveyed  by  the  party  as  a  fee  simple 
estate;  and  if  any  such  warranty  or  covenant  would  otherwise  be  implied,  it 
would  be  restrained,  by  his  covenant,  that,  he  himself  has  done  no  act  to  en- 
cumber, to  a  warranty  or  covenant  against  his  own  acts.  To  obviate,  however, 
every  doubt  which  may  be  entertained  on  this  ground,  it  is  usual  to  make  the 
trustee  convey  ^'  according  to  his  estate,  right,  or  interest,  but  not  fiirthar  or 
*'  otherwise,'*— or  to  express  that  he  grants,  &c.  "  not  as  warranting  the  title 
*'  but  in  order  to  pass  or  convey  the  lands."  Whenever  the  former  words  are 
inserted,  care  shomd  be  taken  to  make  them  referrible  to  the  trustee  onlyj  and. 
not  to  the  owner  of  the  fee;  who,  in  express  contradiction  from  the  guarded' 
mode  of  conveyance  applied  to  the  trustee,  should  be  made  to  <'  grant/'  ter 
**  fuUy  and  absolutely." 

^  It  remains  to  inauire,  what  remedy  a  person  purchasing  under  a  defective 
title,  has,  exclusively  of  the  purchaser's  warranty  or  covenants,  or  where  the 
title  is  subject  to  a  defect,  which  the  warranty  or  covenants  do  not  reach.  In 
every  case  where  the  seller  conceals  from  the  purchaser  the  instrument  or  the 
fact  which  occasions  the  defect,  or  conceals  from  him  an  encumbrance  to  whidi 
the  estate  is  subject,  it  is  a  fraud,  and  the  purchaser  has  the  remedy  of  an  action 
on  the  case,  in  the  nature  of  an  action  of  deceit.  But  a  judgment  obtained 
nStex  the  death  of  the  seller,  in  an  action  of  this  nature,  can  only  charge  his 
property  as  a  simple  contract  debt,  and  will  not,  tlierefore,  except  under  very 
particular  circumstances,  charge  his  real  assets.  A  bill  in  chancery,  in  most 
cases,  will  be  found  a  better  remedy.  It  will  lead  to  a  better  discovery  of  the 
concealment,  and  the  circumstances  attending  it,  and  may  in  some  cases  enable 
the  court  to  create  a  trust  in  favour  of  tlie  injured  purchaser.  But  where  the 
instrument  or  the  fact,  which  occasions  the  de^ct  of  the  title,  or  the  instrumeat 
creating  the  encumbrance,  is  produced,  the  purchaser  has  fair  notice  given  him 
of  it,  and  if  the  covenants  do  not  extend  to  it,  he  appears  to  be  without  remedy,, 
unless  he  can  ayail  himself  of  tlie  covenants  of  the  earlier  vendors,  many  of 
which  are  inherent  to  the  lands,  and  to  some  of  which,  as  the  covenant  for  quiet 
enjoyment,  there  is  no  objection,  on  account  of  their  antiquity,  where  the  breach 
is  recent.  It  sometimes  happens,  that,  a  purchaser  consents  to  take  a  defective 
title,  reljrinff  for  his  security  on  the  vendor*s  covenants.  Where  this  is  the  case, 
this  should  be  particularly  mentioned  to  be  the  agreement  of  the  parties ;  as  it 
has  been  argued,  that,  as  the  defect  in  question  was  known,  it  must  be  under- 
stood to  have  been  the  agreement  of  the  purchaser  to  take  the  title,  subject  to 
it,  and  that  the  covenants  for  the  title  should  not  extend  to  warrant  it  against 
this  j^grticular  defect.  On  the  general  doctrine  respecting  the  usual  carenajUa^ 
Sn:  Utle,  see  mr.  Sugden's  Law  of  Vendors,  Ch.  i3.*'[Hote  33a.] 
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wammtie  daring  the  life  of  the  feoffor :  and  so  was  the  statute  ex- 
pounded in  both  points,     [g]  HiL  14  EL  in  the  court  of  comnioii  [^]  Hil.  14  Ek 
pleas,  which  I  mygelfe  heard  and  observed,     [h]  And  if  a  man  j?-.^^?*  ^^{ 
make  a  lease  for  life  reserving  a  rent,  and  adde  an  expressc  wAr-  t*J  rj^^[®r 
rantie,  here  the  expresse  warrantie  doth  not  take  away  the  war-  <,»«.  8  £.  3. 69. 
ramie  in  law,  for  he  hath  election  to  vouch  by  force  of  either  of  9  E.  3. 15. 
them.    And  in  Nokes*  case  note  a  diversitie  betweene  a  warrantie  10  E.  3. 11. 
that  is  a  covenant  reall,  and  a  warrantie  concerning  a  chattell.  [i]  ??  ^  ?"  q^ 
Also  this  word  exeambtum  doth  imply  a  warrantie.  g^  £*  J^ 

Vouch.  q8o.  3a  E.  3.  ib.  102.  43  E.  3.  3.  9  E.  3.  tit.  Cui  in  vita  17.  3  E.  3. 
Formedon  44.  [t]  4  £.  q.  Vouch.  245.  23  R  3.  3.  14  H.  6.  a.  20  11,6.  14. 
lib.  4,  foi.  199.  in  Basttrd*t  case.  15  E.  3.  Bur.  955.  43  E.  3.  3.  Lib.  1,  f.  $0. 
lib.  5,  foL  17.    Spencer's  case.    lib.  8,  foL  75.    Sr.  Stafford  •  case. 

»  '  ■      . 

Also  a  partition  implyeth  a  warrantie  in  law,  as  in  the  Cluster 
of  Parceners  appeareth.  And  homage  auncestrell  doth  draw  to 
itselfe  warrantie,  as  hath  beene  said  in  the  Chapter  of  Homage  '1 

AunceatrelL 

And  it  is  to  be  observed,  that  the  warrantie  wrought  by  this 
-word^iUdi^  is  a  speciall  warrantie,  and  extendeth  to  the  heires  of 
the  fboffee  during  the  life  of  the  donor  only.  But  upon  the  ex- 
change and  homage  ancestrell  the  warrantie  extendeth  recipro-  -  ■'■ 
cally  to  the  heires,  and  against  the  heires  of  both  parties; 
and  in  none  of  the  cases  the  assignee  shall  vouch  by 

[38^71  0^  force  of  any  of  these  warranties,  but  in  the  case 
t^   J  of  the  exchange  and  dedi,  the  assisnee  shall  rebutt,  but 

not  in  the  case  of  homage  ancestrell. 
[k]  And  so  no  man  shall  have  a  writ  of  contra  formam  coUa*  [It]  ftS  An.  3$ 
iitmis,  but  only  the  feoffee  and  his  heires  which  be  privie  to  the  i4  H.  4. 5. 

deed;  but  an  assignee  may  rebutt  by  force  of  the  deed.  ^^-^  3-  i8- 

4  E.  9.  Amwr. 
901  &  909.      19  E.   3.    Avowr.  90i,  909.       II  E.  3.      Avowr.  100.      30  H.  6  7 
38  H.  8.    Dyer  51.    10  H.  7. 1 1.  b.    F.  N.  B.  163.  a.  '- 

[I]  Ifamanmake  agiftintaile,  or  a  lease  for  life  of  land,  by  rr|^^<-  '^■' 
^eed  or  without  deed,  reserving  a  rent,  or  of  a  rent  service  by  Cont.de  VooAt* 
deed,  this  is  a  warrantie  in  law,  and  the  donee  or  lessee  being  '^'  ^-^^^^ ' 
impleaded,  shall  vouch  and  recover  in  value.  And  this  warrantie  e  E.*g.  u,  ^^ ' 
in  law  extendeth  not  only  against  the  donor  or  lessor,  and  his  7  £.  3. 6.  ' ' 
heires,  but  also  against  his  assignees  of  the  reversion ;  and  so  18  R  3.  a.  v 
likewise  the  assignee  of  lessee  for  life  shall  take  benefit  of  this  ^^^  3*  3-  : 
warrantie  in  law,  6  R  7  9^      ^  ^ 

14  E.  3.  Garr.  39.      F.  N.  B.  134.  g.       5  E.  3.  87.       90  E.  3.  tit.  Counttrpiea  d^ 

Gar.  7. 

• 

[la]  When  dower  is  assigned  there  is  a  warrantie  in  law  in-  [m]  4  £.  3. 39. ' 

eluded,  tliat  the  tenant  in  dower  being  impleaded,  shall  vouch  and  33  E.  3.  tit    . 

recover  in  value  a  third  part  of  the  two  parts  whereof  she  is  ContdeVoucIu.i 

dowable  ( 1 ).  *2  E.^^'  ^' 

And  it  is  to  be  understood,  that  a  warrantie  in  law  and  assets  is  y,  x.  b.  149.111: 

in  some  cases  a  good  ban     [71]  In  a  formedon  in  the  discender  [«]  i4fir9.s.^  •• 

the-tenant  may  plead,  that  the  ancestor  of  the  demandant  ex-  i5£-3- 

changed  .the  land  with  the   tenant   for  other  lands  taken  in  ^^*^^ 

exchange,  ' ' 


■ '  i'?i 


(1)  Tenant  by  the  curtesy  cannot  vouch,  beeaute  he  shall  not  recover  hi 
Yalqe,.io  H.  7.  io.bw  but  bcmay  pray  id  aid  ef  bisi  in  the  vttMim.    Ho&. . 
Hep,  3u.^Notc  8J3,]  \;  .    -       ?.     '  ^- 
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exchange,  which  descended  to  the  demandant,  whereimta  he 

hath  entred  and  agreed ;  or  if  he  hath  not  entred  and  agreed 

unto  the  lands  taken  m  exchange,  then  the  tenant  may  plead  the 

warrantie  in  law,  and  other  assets  descended. 

j;^]  38  R  3.  23,       [o]  If  tenant  in  taile  of  lands  make  a  gift  in  taile,  or  a  lease  fo 

<3>  34-  i3£-  3r  life,  rendring  a  rent,  and  dieth,  and  the  issue  bringeth  a  forme- 

GftT.  35.  ^Qj^  j^  ^]^  discender,  the  reversion  and  rent  shall  not  barre  the 

demandant;  because  by  his  foi'medon  he  is  to  defeat  the  reTer- 
sion  and  rent,  Ei  non  potest  adduci  exceptio  ejusdem  reif  a^ 
petUur  dissolutio. 
Ip]  16  E.  3.  [p]  But  if  other  assets  in  fee  simple  doe  descend,  then  this  war- 

Age  45.  rantie  in  law  and  assets  is  a  good  barre  in  the  fbrmedon. 

18  E.  3. 8.  Here  foure  things  are  to  be  observed :  first,  that  no  warrantie  in 

Qar.  90.  '^^  ^^^  barre  any  collaterall  title,  but  is  in  nature  of  a  lineall 

warrantie :  wherem  the  equitie  of  the  law  is  to  be  observed. 
(1  Rep.  10.)  Secondly,  that  an  expresse  warrantie  shall  never  btnde  the 

heires  of  him  that  maketh  the  warrantie,  unlesse  (as  hath  beene 

said)  they  be  named:  as  for  example,  Littleton  here  saith  CEgo 

et  haredes  mei) ;  but   in   case  of  warranties   in  law,  in  many 

cases  the  heires  shall  bee  bound  to  warrantie,  albeit  they  be  not 

named. 

Vide  Lib.  4,  Thirdly,  that  in  some  cases  warranties  in  law  doe  extend  to 

^''  ^^Y>  execution  in  value,  of  spcciall  lands,  and  not  generally  of  lands 

ustar  scale.    ^s^.g,^jgj  jn  fee  simple,  as  you  may  see  at  large  in  my  Reports. 

b]  45  E.  3.  {q\  Fourthly,  that  warranties  in  law  may  he  in  some  cases 

no.  b.  created   without   deed,   as  upon  gifts  in  taile  leases  for  life, 

eschanges,  and  the  like. 

And  seeing  somewhat  hath  beene  said  out  ofBracton  and  other 

antient  authors,  concerning  assignees,  it  is  necessarie  to  shew  who 

shall  take  advantage  of  a  warrantie,   as   assignee  by  way  o( 

voucher,  to  have  recompence  in  value. 

M  14  E.  3.  [^]  If  a  man  infeoffe  A.  and  B.  to  have  ami  to  hold  to  them 

1   E  ^^Q    8     ^^    '°  ^'^^^^  heires,  with  a  clause  of  warrantie,  i?ricdic<M  A/jtt  B. 

'  et  eorum  ha:redibus  et  assignatis :  in  this  case  ir  ^.  dieth,  and  B. 

surviveth  and  dieth,  and  the  heire  of  B.  ipfeofieth  C.  he  iludl 

Iib.5,fol.i7.b.  vouch  as  assignee,  and  yet  he  is  but  the  assignee  of  the  heire 

iQ  Spencer's       of  one  of  them ;  for  in  judgement  of  law  the  assignee  of  the 

^^'  heire  is  the  assignee  of  the  ancestor,  and  so  the  assignee  of  the 

^     *  ^'  ^**       assignee  shall   vouch  in   infinitum ^  within    these    words,   (his 

assigncs. ) 
r«]i2E.a.  [s]  If  a  man  infeoffetli  A.  to  have  and  to  hold  to  him,  his 

Vbudi.  363.        heires  and  assignes ;  A.  infeoffeth  B.  and  his  heires,  B.  dieth,  the 
Car  8^*^  heire  of  B.  shall  vouch  as  assignee  to  ^4. :  so  as  heires  of  assignees, 

13  E.  1.  ib.93.     ^^^  assignees  of  assignes,  and  assignees  of  heires  are  within  this 

Lib.  5,  fol.  17.     word  (assignes) ;  which  seemed  to  be  a  question  in  Braeton* 

Spencer's  case.    time.    And  the  assignee  shall  not  only  vouch,  but  ako  have  a 

7  E.  3. 34.  tvarrantia  cartee, 

10  E.  3.9. 

14  £.  3-  C^uT.  33.      Bract,  ubi  sup.      9  £.  a.  Gair.  de  Chart.  30.     36  R  3.  Gar.,  1. 
4H.8.  Dy.  I.    F.N.B.  135.  , 

If  a  man  doth  warrant  land  to  anothar  without  this  word 

(heires),  his  heires  shall  not  VQuch(N)  rand  regularly  if  he -warrant 

land  to  a  man  and  his  heires,  without  naming  assignes,  hi» 

16  E^  f  ^  ^^*    assignee  shall  not  vouch,     [t]  But  if  the  father  be  infeofled  with 

(Ante  174.  a.  b.    Post  390.  a.)    40  E.  3.  14.    24  E.  3.  36.     1 1  H.  4. 94.    39  E.  3. 17. 
5  E.  3.     Age  ig.    PI,  Com.  418. 

wavraDtio 

CS)  The  doctrvu  in  the  tctt  wa$  di$cmcd  in  ihc  Vwait  fa$c  sfI>ocv.  PsxUviSs^, 
4  MauU  and  Selvyn,  178. 
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•wtrnmtie  to  him  and  his  h^ires,  the  father  infeofFeth  his  eldest 
son  with  iwarrantie  and  dietb,  the  law  giveth  to  the  sonne  advan- 
tage of  the  warrantie  inade  to  his  father,  because  by  act  in  law 
the  warrantie  between^  the  father  and  the  sonne  is  extinct. 

But  note„  there  is  a  diversitie  betweene  a  warrantie  that  is  a 
covenant  reall,  which  bindeth  the  partie  to  yeeld  lands  or  tene- 
ments in  reconipenc^y  and  a  covenant  annexed  to  the  land,  which 
is  to  yeeld  but  danunages,  for  that  a  covenant  is  in  many  cases 
extended  further  than  the  warrantie.     As  for  example: 

[u]  It  hath  beene  adjudged,  that  where  two  coparceners  made  r,^-|  42E.3.b. 

partition  of  land,  and  the  one  made  a  covenant  with  the  other,  per  Fincbden. 
to  acquite  her  and  her  hcircs  of  a  suit  that  issued 

[38571  C^  ^^^  of  tlie  land,  the  covenantee  aliened,  in  that  (sRep.  18.  a. 

^    J  case  the  assignee  shall  have  an  action  of  covenant,  and  in  Spencer's 

yet  he  was  a  stranger  to  the  covenant,  because  the  case.) 
acquitall  did  runna  with  the  land. 

[jt]  a  seised  of  the  mannor  of  Z).  whereof  a  chappell  was  r,]  ^  e.  3. 3.  a. 

paroell,  a  prior  with  the  assent  of  his  covent  covenanteth  by  L&ur.  Paken- 

deed  indented  with  A.  and  his  heires  to  celebrate  divine  service  bam'scaie. 

in  his  said  chappell  weekely,  for  the  lord  of  the  said  mannor,  ^  S*  ***  ^\ 

and  his  servants,  &c.     In  this  case  the  assignees  shall  have  an  Ralfe*Brab$on'i 

action  of  covenant,  albeit  they  were   not  named,  for  that  the  case.    Lib.  5, 

remedic  by  covenant  doth  runne  with  the  land,  to  give  dammages  foi.  i7>  iB. 

to  the  partie  grieved,  and  was  in  a  manner  appurtenant  to  the  Spencer's  case, 

mannor.     [y]  But  if  the  covenant  had  beene  with  a  stranger  to  [y]  2  H.  4. 6. 

celebrate  divine  service  in  the  chappell  of  A*  and  his  heires,  there  Hen.  Home's 

the  assignee  shall  not  have  an  action  of  covenant;  for  the  cove-  Y^'  f  i^'^q* 

nant  cannot  be  annexed  to  the  maimor,  because  the  covenantee  Spence?»case  ' 
was  not  seised  of  the  mannor.     See  in  Spencers  case  before  re- 
membred,  divers  other  diversities  betweene  warranties  and  cove- 
nants which  yeeld  but  dammages. 

And  here  it  is  to  be  observed,  that  an  assignee  of  part  of  the 
land  shall  vouche  as  assignee.     [*]  As  if  a  man  make  a  feofie-  [*]  18  E.  3.  50. 
ment  in  fee  of  two  acres  to  one,  with  warrantie  to  him,  his  heires  ^°  ^*  3'  68. 
and  assignes,  if  he  make  a  feoffement  of  one  acre,  that  feoffee  f  .^  e%^^ 
shall  vouche  as  assignee ;  for  there  is  a  diversitie  betweene  the  Counterplea  de 
whole  estate  in  part,  and  part  of  the  estate  in  the  whole,  or  of  Vouch.  43. 
any  part.     As  if  a  man  hath  a  warrantie  to  him,  his  heires,  and  |4  £•  3- 
assignes,  and  he  make  a  lease  for  life,  or  a  gift  in  taile,  the  )  e" Q^rbilTnS 
lessee  or  donee  shall  not  vouch  as  assignee,  because  he  hath  not  ,3  e.  3. 
the  estate  in  fee  simple  whercunto  the  warranty  was  annexed;  ibid.  lag. 
but  the  lessee  for  life  may  pray  in  aide,  or  the  lessee  or  donee  40  E.  3. 22. 
may  vouch  the  lessor  or  donor,  and  by  this  means  he  shall  take  ^*  J*  3-  Vauch. 
advantage  of  the  warranty.     But  if  a  lease  for  life,  or  a  gift  in  32E,3!u)id.o6. 
taile  be  made,  the  remainder  over  in  fee,  such  a  lessee  or  donee  (Hob.  25.) 
shall  vouch  as  assignee,  because  the  whole  estate  is  out  of  the  And  this  diver- 
lessor,  and  the  particular  estate  and  the  remainder  doe  in  judge-  ^^}^  was  agreed 
ment  of  law  to  this  purpose  make  but  one  estate.  in  C<Mn 

Banco,  which  I  heard  and  observed. 

^a]  If  a  man  infeoffe  three  with  warrantie  to  them  and  their  [a]  40  E.  3. 14. 

heires,  and  one  of  them  release  to  the  other  two,  they  shall  vouch;  40  Ass.  5. 

but  if  he  had  released  to  one  of  the  other,  the  warrantie  had  33  H-  ^  4f 

beene  extinct  for  that  part,  for  he  is  an  assiciiee.  H^^il ..« 

n-iTi*  ii.*^i5  °  11.1.  nation  sans 

[oj  It  a  man  doth  warrant  land  to  two  men  and  their  heires,  licence  3^. 

and  the  one  make  a  feoffement  in  fee,  yet  the  other  shall  vouch  8  H.  4. 8. 

for  hia  moitie«    If  a  mao  at  this  day  be  infeoffed  with  warrantie  N  ;  ^  R-  ^• 

Detu.  46. 

,  7  B.  3.  36.    4^  K.  3-  4* 

to 
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to  him,  his  heires,  and  assignes,  and  he  make  a  gift  in  taile»  Ae 

remainder  in  fee,  Uie  donee  make  a  feoffement  in  ^,  that  firafc 

CSeeVaogli.       fihall  not  vouch  aa  assignee,  because  no  man  shall  voadi  si 

3^)  assignee,  but  he  that  commeth  in,  in  privitie  of  estate ;  but  ht 

must  vouch  his  feoffor,  and  he  to  vouch  as  assienee,  bat  sudi  an 
assignee  ma;^  rebutte.    If  the  warrantie  be  made  to  a  man  nd 
his  heires  without  this  word  (assiffnes),  yet  the  assignee,  or  anv 
tenant  of  the  land  may  rebutte.    And  albeit  no  mu  shall  vooco 
or  have  a  ijoarraniia  carta^  either  as  partie,  heire,  or  assignee, 
but  in  privitie  of  estate,  yet  any  that  is  in  of  another  estate,  be  it 
by  disseisin,  abatement,  intrusion,  usurpation,  or  otherwise,  shsll 
rebutte  by  force  of  the  warrantie,  as  a  thing  annexed  to  the  land, 
[e]  38  E.  3. 91.    which  sometime  was  doubted  [c]  in  our  boqkes.     But  herein  is  a 
«6  E.  3.  56.        diversitie  to  be  observed,  when  in  the  cases  aforesaid  he  that 
Iib.io,fo.96.b.  rebut teth  claimeth  under  the  warrantie;  and  when  he  that  would 
7  i.  3."34, 35!*    ^^^^^^  claimeth  above  the  warranty,  for  there  he   shall  nsC 
a  £.  3. 10.         rebutte.     And  therefore  if  lands  be  given  to  two  brethren  in  fee 
46  E.  3. 4.         simple,  with  a  warranty  to  the  eldest  and  his  heires,  the  ddeit 
10  £.  3.4a.         dieUi  without  issue,  the  survivor  albeit  he  be  heire  to  him,  yet 
10  Aul  '        '^*^^  ^®  neither  vouch  nor  rebutte,  nor  have  a  xvarrantia  cmrUr^ 
36  Au.  9.  because  his  title  to  the  land  is  by  relation  above  the  fall  of  the 

aa  Ais.  39. 88.     warrantie,  and  he  commeth  not  under  the  estate  of  him  to  whom 
31  Asi.  13.         the  warrantie  is  made,  as  the  disseisor,  &c.  doth. 
Xfl  Lib.  3,  fol.        [d]  If  a  man  make  a  gift  in  taile  at  this  day,  and  warrant  the 
Coi^^°°^^^  land  to  him,  hb  heires  and  assignes,  and  after  the  donee  make  a 
1^  case.       feoffement  and  dieth  without  issue,  the  warrantie  is  expired  as  to 
any  voucher  or  rebutter,  for  that  the  estate  in  taile  whereonto  it 
was  knit  is  spent :  otherwise  it  is,  if  the  gift  and  feofiement  had 
beene  made  before  the  statute  of  donis  contUHonaUbut ;  for  then 
both  the  donee  and  feoffee  had  a  fee  simple;  and  so  are  our 
bookes  to  be  intended  in  this  and  the  like  cases. 
U\  14  E.  3.  [e\  If  A-  be  seised  of  lands  in  fee,  and  B.  releaaeth  unto  him 

Oanr.  108.  qj,  confirmeth  his  estate  in  fee  with  warrantie  to  him,  his  heirei 

'  ^*  '*         and  assignes ;  all  men  agree  this  warrantie  to  be  good :  but  some 
have  holden,  that  no  warrantie  can  be  raised  upon  a  bare  rdeaie 
or  confirmation  without  passing  some  estate  or  transmutation  of 
[/It  1 H. 4. aa.  possession,     [f]  But  the  law,  as  it  appeareth  by  Littleton  him- 
10  £.  3.  53.        selfe,  is  to  the  contrary,  and  that  both  the  party,  and  (as  some 
^^3-37-         doe  hold)  his  assignee  shall  vouch;  but  he  that  is  vouched  in 
•5^8  &  Tik^^^'    that  case  must  be  present  in  court,  and  ready  to  enter  into  the 
^'         warranty  and  to  answer,  and  the  tenant  must  shew  forth  the 
deed  of  release  or  confirmation  with  warrantie,  to  the  intent  the 
demandant  may'  have  an  answer  thereunto,   and  either  depy 
the  deed,  or  avoid  it ;  for  that  at  the  time  of  the  confirmatioa 
made,  he  (A)  to  whom  it  was  made  had  nothing  in  the  land,  ^« 
for  otherwise  the  demandant  may  counterplead  the  voucher  by 
W.  1.  cap.  40.     the  statute  of  fT.  i.  viz.  that  neither  vouchee  nor  anyi 
Vide  ao  E.  I       ®^  ^**  ancestors  had  any  oCj"  seisin  whereof  he  might  r3857| 
Statvte  de  ro-     niake  a  feoffement  (B).     And  this  is  grounded  upon  I     l    J 
cat.  td  wamot.  the  said  statute  of  fF.  i,  the  words  whereof  be,  SU  neit 

(A)  Here  **  to"  uem  to  be  printed  hy  miHake  imtead  rf  "  by."  See  Mr.  Itiu^$  Intr. 
ji.  lai. 

(B)  Yet  by  20  E.  I,  (statute  of  voucken),  wUc^  recites  that  the  mermevatkertin  maUimtd 
(Mit^  <^'  avermenl  or  counterplea  spoken  of  in  the  text)  had  not  been  used  to  he  mdmkted 
•Mjfaii  the  party  vouched  had  been  tdtient,  by  reaton  cfthe  ttatute  ofW.  i,abooe  cited,  it  was 

TT^\  <fcg<  <ucfc  averment  thould  be  admitted,  •  whether  the  party  vm^^cd  vers 
^P^9mm,withoutamfrtip9CthaduntahH§bmK€erpreKnee, 
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son  garrantar  en  present  (i),  que  luy  voile  garranter  de  son  gree, 
et  foamtenant  enter  en  responsy  otherwise  the  tenant  must  be 
driven  to  his  warrantia  carice. 

\\ji\  But  a  warrantie  of  it  selfe  cannot  enlarge  an  estate ;  as  if  [g\  as  H.  6. 15. 
thelessor  bj  deed  release  to  his  lessee  for  life,  and  warrant  the  19  H.  6. 73. 
land  to  the  lessee  and  his  heires,  yet  doth  not  this  enlarge  his  ^^J^'  ^'  '^^* 

^^^»  4iE.3.GaiT.i5. 

43  S.  3.  17.    43  Aft. 43.     IS  Ass.  17.     iQ  £.  3.  taile  3.    aa  £.  4.  16.  h,    44  £.  3. 10. 

44  Ass.  Bassingboni's.     Ass.  Lib.  10,  fol.  97,  Seymour's  case. 

[K]  If  a  man  make  a  feofiPement  in  fee  with  warrantie  to  him,  [^]'Lib.  3,  fol. 
his  heires  and  assignes  by  deed  (as  it  must  be),  and  the  feoffee  ^3-  ^'°colne 
enfeoffeth  another  by  paroll,  the  second  feoffee  shall  vouche,  or        ^^*  *^**^' 
have  a  ivarrantia  carta  (as  hath  beene  said)  as  assignee,  albeit  he 
hath  no  deed  of  the  assignment,  because  the  deed  comprehending 
the  warrantie,  doth  extend  to  the  assignees  of  the  land ;  and  he 
is  a  sufficient  assignee,  albeit  he  hath  no  deed. 

[f  ]  If  a  man  inieoffe  two,  their  heires  and  assignes,  and  one  of  [i]  29  £.  3. 70. 
them  make  a  feoffement  in  fee,  that  feoffee  shall  not  vouch  as   i7£-s.  Joind«r 

assignee  (2).  uE^'^^'i' 

It  a  man  make  a  feoffement  in  fee  to  A*  his  heires  and  assignes,   '  ^    '  ^ 

A.  infeoffeth  B.  in  fee,  who  re-infeoffeth  A^  he  or  his  assignes 
ahall  never  vouche,  for  A*  cannot  be  his  owne  assignee.     But  if 

B.  had  infeoffed  the  heire  of  A.  he  may  vouche  as  assignee ;  for 
the  heire  of  A.  ^may  be  assignee  to  A.  inasmudi  as  he  clalmeth 
not  as  heire. 

[k]  If  a  man  make  a  feoffement  by  deed  of  lands  to  A»  to  have  [^]  14  H.  4. 3. 
amd  to  hold  to  him  and  his  heires,  and  bind  him  and  his  heires  to 
warrant  the  land  in  Jbrnui  pradktd ;  this  warrantie  shall  extend 
to  the  feoffee  a^d  his  heires :  but  if  he  had  warranted  the  land  to 
the  feoffee  the  warrantie  had  not  extended  to  his  heires,  except 
the  words  had  beene  to  him  and  his  heires. 

If  a  man  letteth  lands  for  life,  the  remainder  in  taile,  the  re-  (Ant.  ao.  b.) 
mainder  eddem  format  this  is  a  good  estate  taile,  quia  idem  semper 
refiartur  proximo  pngcedendi  (3). 


Sect.  734, 

ALSOy  if  tenant  in  taile  be  seised  of  *  lands  devi$able  bt/ testament  after 

the  customer  S^c.  and  the  tenant  in  the  tayle  alienetk  the  same  tene- 

snents  to  his  brother  in  fee  (et  le  tenant  en  tayle  alien  f  mesmes  l<  s  tcne- 

ments  a  son  frere  en  fee),  and  hath  issue,  and  diethy  and  after  his  brother 

deuseth  by  his  testament  the  same  tenements  to  another  in  fee ^  and  bindeth 

him 

*  lands — tenementSy  L.  and  M.  and      +  mesmes  not  in  L.  and  M,  or  Roh. 
Boh. 


( 1 )  i.  e.  if  he  have  not  his  xioarrantor  present. 

(a)  The  other  may  vouch  for  his  moiety,  as  is  observed  in  the  preceding 
page :  but  if  they  make  partition,  both  have  lost  it.     Hob.  25.— [Note  3.14.] 

(3)  A  man  infeoffeth  three  by  deed,  and  warranteth  the  land  to  them,  et 
tuilibet  eorurriy  this  is  a  joint  warranty,  because  the  estate  or  interest  was  joint ; 
but  if  the  estates  were  several,  the  warranty  would  be  several.  5  Rep.  19.— 
[Note  335.] 

Vol.  II.  •  3B 
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him  and  hh  Jteires  to  rcarrantiiy  i^c.  and  dieth  without  issue;  it  seemeth 

that  this  warranlie  shall  not  bane  the  issue  iu  tht  taile^  if  hee  will  sue  his 

writ  o/^ibrniedon;  because  that  this  warrantie  shall  not  descend  to  the  issue 

im  tayle,  in  so  much  as  the  uncle  of  the  issue  was  not  bound  to  the  same 

ffforraritie  in  his  lifetime:  neither  could  hee  warrant  the  tenements  in  his 

life^  insomuch  as  the  devise  could  not  take  any  execution  or  effect  until 

after  his  decease  (J^)  (pur  ceo  oue  cest  garrantie  ne  discendera.  my  al  issue 

€u  le  tayle,  cntant  que  le  uocle  del  issue  ite  fuit  my  oblige  a  le  garrantie 

ea  sa  vie:  ne  |que  il  ne  puissoil;  garranter  les  tenements  en  ta  ¥ie, 

entant  que  le  devise  ne  puissoit  prender  ascun  execution  ou  effect^  foraque 

apres  son   decease)     And  insomuch  as  the  uncle  in  his  life 

was  not  ^  held  to  warranties  such  warrantie  may  not  descend   [386^ 

from  him  to  the  issue  in  the  tayle^  S^c.  for  nothing  can  descend   1_  a.  J 

from  the  ancestor  to  his  heire,  unlesse  the  same  were  in  the 

ancestour  (i). 

<6  Rqi.  33.         XJ  ERE  our  autfior  declareth  one  of  the  tnaximec  of  the  com- 
*  ^r?j  570-  mon  law,  that  the  heire  shall  never  be  bound  to  any  expresie 

10  Bep.  g^.)       warrantie,  but  where  the  ancestor  wa«  bound  by  the  same  war- 
ranty ;  for  if  the  ancestor  were  not  bound,  it  cannoC  descend  upoa 
U)  3>  ^'  *-         the  neire,  which  is  the  reason  here  yeelded  by  Littleton.    [I]  if  t 
{hX  1  qo  ™^^  make  a  feoffinent  in  fee,  and  binde  his  heires  to  warrantie, 

Ant.  013.  b.)       ^^^  ^  "^^^^  ^y  ^^^  warrant  of  this  ntaxime,  as  to  the  heire,  be- 
cause the  ancestor  himselfe  was  not  bound.    Also,  if  a  man  binde 
Bncton  li,  a,      his  heires  to  pay  a  summe  of  money,  this  is  void.     And  of  the 

B  '^^'^1^06  h  ^^®^  •*^®>  ^  *  ™*^  binde  himselfe  to  warranty^  and  binde  not  hii 
''^^  ^  *  '  heires,  they  be  not  bound ;  for  he  must  say,  as  it  appearedi  Im- 
[m]  Flcti  Hb.  4.  fore,  Ego  et  haredes  met  toarrantixabimuSi  S^c,  [m  J  And  Fids 
Brittonfofe'^h.  ***''^»  -^^'*  f*^  hofts  noH  tenetur  in  AfigUd  ad  debita  aniecsh 
iiiLd.  48.  ^^^^  reddenaat  nisi  per  antecessorem  ad  hoofuertt  obUgatuSf  pre' 
<4  Rep.  80.  ter^uhnt  debita  regis  tanium .-  A  fortiori  m  case  of  warnntie, 
Ante  909.  a.)      which  is  in  the  re^tie. 

But  a  warrantie  in  law  may  binde  the  heire,  although  it  nefer 

bound  the  ancestour,  and  may  be  created  by  a  last  will  and  testa- 

£11]  id  EL  3.8.  .  ment.     [n]  As  if  a  man  devise  lands  to  a  man  for  life  or  in  tailt 

reserving  a  rent,  the  devisee  for  life  or  in  taile  shall  take  adTsn- 
tage  of  mis  warrantie  in  law,  albeit  the  ancestor  was  not  bounden, 
and  shall  binde  his  heires  also  to  warrantie,  although  they  be  not 
named.  Also  an  expresse  warrantie  cannot  be  created  without 
deed,  and  a  will  in  writing  is  no  deed,  and  therefi^re  an  exprese 
warrantie  cannot  be  created  by  will. 

Sect. 

X  que  il  ne  not  in  L.  and  M.  or  Rok» 

(N)  Vid.  FU%  Hb.  i.  cap.  6a.  J.  lo. 


(4)  Upon  a  similar  principle  it  was  held,  that  a  person  could  not  deriie 
land  in  fraiikmarn'age,  because  the  donee  could  not  hold  of  the  donor.  Ant. 
21.  b — [Note  336.] 

( 1 )  It  is  a  generd  rule,  that  the  heir  cannot  take  any  thii^  by  descent 
when  the  ancestor  is  secluded  from  taking*  Ant.  99.  b. — If  a  father  and  hii 
heir  apparent  join  in  a  warranty,  the  heir  is  doubly  bound,  by  his  own  wv^ 
rauty,  and  as  heir  to  his  fatlier.    Moore  so. — [Note  337.] 


L.  3.  C.  13.  Sect.  735-36.   Of  Warrantie.    [386.a. 386.b. 

Sect.  735. 

yJ  LSOy  a  narranfy  cannot  goe  according  to  the  nature  of  the  tenements 
by  the  customCy  djc,  but  onely  according  to  tlie  forme  of  the  common 
law  (un  garrantie  ne  poit  aler  *  solonque  la  nature  des  tenements  per  le 
customer  &c.  mes  tantsolement  solonque  le  fonne  del  common  ley). 
For  if  the  tenant  in  taile  be  seised  of  tenements  in  boroii^h  English^  where 
the  custome  is,  that  all  the  tenements  within  the  same  borough  ought  to 
descend  to  the  youngest  sonne,  and  he  discontinueth  the  taile  with  war^ 
ranty,  !)'c,  atid  hath  issue  two  sonneSf  and  dyeth  seised  of  other  lands  or 
tenements  in  the  same  borough  in  fee  simple  to  the  value  or  jnore  of  the 
lands  entailed,  8fc.  yet  the  youngest  sonne  shall  have  a  ibrmedon  of  the 
•f  lands  tailed,  and  shall  not  bee  barred  by  the  warrantie  of  his  jaiher^ 
albeit  assets  descended  to  him  in  Jee  simple  from  his  said  father 

[38671    CC^  according  to  the  custome,  ^c.  because  the  warranty  descendeth 
b.  J    ftpon  his  elder  brother  who  is  in  full  life  J,  and  not  upon  the 
youngest.    \\  And  in  the  same  manner  is  it  of  collaterall  warranty 
made  of  such  tenements^  where  the  warranty  descendeth  upon  the  eldest 
Sonne,  S^c.  this  shall  not  barre  the  younger  son^  4'c* 


Sect.  736.  (8Kcp.W.) 


/ 


N  the  same  manner  is  it  of  lands  in  the  county  of  Kent,  that  are  called 
gavelkinde,  which  lands  are  dividable  betweene  the  brothers,  iSfc  ac- 
cording  to  the  custome  + ;  if  any  such  warrantie  be  made  by  his  ancestor ^ 
such  warrantie  shall  descend  onely  {B>)  to  the  heire  which  is  heire  at  the 
common  law,  §  that  is  to  say,  to  the  elder  brother,  according  to  the  conu^^ 
same  of  the  common  law,  and  not  to  all  the  heires  that  are  heires  of  such 
tenements  according  to  the  customed, 

TJ  EREUPONa  diversitie  is  to  be  observed  betweene  the  lien  Vid.  Sect.  603. 

reall,  and  the  lien  personall,  for  the  lien  reall,  as  the  war-  J*^  "^^^ 

rantie,   doth  ever  descend  to  the  heire  at  the  common  law;  r^i  ,i^e  3* 

[w]biit  the  lien  personall  doth  binde  tlie  speciall  heires,  as  all  bet.  7. 

the  heires  in  gavelkind,  and  the  heire  on  the  part  of  the  mother,  11  H.  7.  11. 

as  hath  beene  said. 

[0]  If  two  men  make  a  feoffment  in  fee  with  a  warranty,  and  W  17  E.  3. 

tlie  one  die,  the  feoffee  cannot  vouche  the  survivor  only,  but  the    ®"r!"*** 

•"  1611.7.  13. 

.•29  E.  3.  46.      12  H.  7.  3.     92  E.  3.  1.       17  E.  3.  8.      30  E.  3.  40.      19  H.  6.  55. 

Lib.  3,  ful.  14.    Matthew  Herbert's  case.       (1  Leon.  332.     March.  125.     Allen  41. 

Savil.  692.      CUj.  3.) 

heire 

•  splonque — swas,  L.and M.andRoh.         4-  ^c,  added  in  L.  and  M.  and  Roh. 
f  lands-— tenements,  L.  and  M.  and         §  that  is  to  say,  to  the  elder  brother, 

Roh.  according  to  the  conusance  of  the  com' 

I  Sfc.  added  in  L.  and  M.and  Roh.  mon  lavs,  not  in  L.  and  M.  or  Roh. 

II  And  not  in  L.  and  M.  or  Roh.  f  8^c.  added  in  L.  and  M.  and  Roh. 


(B)  S€e  ante  note  A.  on  Sect,  601. 
3  B  3 
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heire  of  him  that  is  dead  also(i) ;  but  otherwise,  if  two  joyntlj 
binde  themselves  in  an  obligation,  and  the  one  die,  the  sunrivor 
only  shall  be  charged. 


Sect.  737. 

jj  LSOf  if  tenant  in  taile  hath  iisue  two  daughters  by  divers  venten^ 
and  dieth,  and  the  daughters  enter,  and  a  stranger  disseiseth  them  ^ 
the  same  tenements,  and  one  of  %  them  releaseth  by  her  deed  to  the  dis^ 
seisor  all  her  right,  and  binde  her  and  her  heires  to  warranties 
and  die  without  issue:  in  this  case  the  oO  sister  which  surviveth  ["3871 
may  well  enter,  and  oust  the  disseisor  of  all  the  tenements,  be^  L  a.  J 
cause  such  warrantie  is  no  discontinuance  nor  collaterall  war- 
rantie  to  the  sister  that  surviveth^  for  that  they  are  of  halfe  bloud,  and 
the  one  cannot  be  heire  to  the  other,  according  to  the  course  of  the  common 
law.  But  otherwise  it  is,  where  there  be  daughters  of  tenant  in  taile  by 
one  venter. 

np  H  E  reason  of  this  is  in  respect  of  the  halfe  bloud,  whereof 
sufficient  hath  beene  said  in  the  first  booke,  in  the  Chapter 

of  Fee  Simple. 
(Ante  I  a.  a.  Two  brothers  be  by  demy  venters  ;  the  eldest  releaseth  widi 

14.  a.  &  b.)        warrantie  to  the  disseisor  of  the  uncle,  and  dieth  without  issue,  the 

uncle  dieth,  the  warrantie  is  removed,  and  the  younger  brother 

may  enter  into  the  land. 


Sect.  738. 

j^  LSO,  if  tenant  in  taile  letteth  the  lands  to  a  man  for  terme  of  life, 
the  remainder  to  another  in  fee  (si  tenant  en  taile  lessa  les  tenements 
a  un  *home  pur  terme  de  vie,  le  remainder  a  un  auter  en  fee),  and  a 
collaterall  ancestor  confirmeth  the  state  of  the  tenant  for  fife,  and  bindetk 
him  and  his  heires  to  warrantie  for  terme  of  the  life  of  the  tenant  for  life, 
and  dieth,  and  the  tenant  in  taile  hath  tssue  and  dies;  now  the  issue  is 
barred  to  demand  the  tenements  by  writ  of  formedon  during  the  Itfe  of 
tenant  for  life,  because  of  the  collaterall  warrantie  descended  upon  the  issue 
in  taile.  nut  after  the  decease  of  the  tenant  for  life,  the  issue  shall  have 
a  fwrit  o^formedoD,  S^c. 

HERE 

^  them — the  daughters,  L.  and  M.        •  home  not  in  L.  and  M.  or  R(^. 
and  Roh.  f  ivrit  of  not  in  L.  and  M.  or  Rob. 


( 1 )  This  seems  to  be  contradicted  in  Moore  so,  where  it  is  said,  that  if  two 
are  vouched,  and  one  of  them  makes  default,  the  grand  cape  ad  valentiam  shall 
issue  against  him  who  made  the  default ;  and  if  one  of  them  dies,  the  heir  and 
the  survivor  of  them  may  be  vouched,  or  the  survivor  of  them  only,  at  the 
election  of  him  who  hath  t^e  warranty.— [Note  338. J 


L.  3.  C.  13.  Sect.  739.    Of  Warrantie.        [387.  a.  387.  b. 

XT  ERE  it  appeareth,  that  a  warrantie  may  be  raised  by  a  con-  Vide  Sect.  733, 

firmation  which  transferreth  neither  estate  nor  right,  whereof  ^J^'  ^ 
sufficient  hath  beene  said  before.  ^^^-  3^5-^ 

"  To  'warrantie  for  terme  of  the  life,  S^c**     [jo]  This  proveth  [p]38E.3. 14. 
that  a  warrantie  may  be  limited,  and  that  a  man  may  warrant  ^^^-  3- 
lands  aswell  for  terme  of  life  or  in  taile,  as  in  fee  (1).  Vouch.  87. 

If  tenant  in  fee  simple  that  hath  a  warrantie  for  life,  either  by  (4  Rep-  80. 
an  expresse  warrantie  or  by  dediy  be  impleaded  and  vouch,  hee  ^"^*  383- 
shall  recover  a  fee  simple  in  value,  albeit  his  warrantie  were  but  ^^  '^ 

for  terme  of  life,  because  the  warrantie  extended  in  that  case  to 
the  whole  estate  of  the  feoffee  in  fee  simple  (2) ;  but  in  the  case 
that  Littleton  here  putteth,  the  tenant  for  life  shall  recover  in  (a  Cro.  453.) 
value  but  an  estate  for  life,  because  the  warrantie  doth  extend 
to  that  estate  only. 

"  A  torii  qfformedony  SfcJ*    Here  Is  implyed,  that  a  (F.N.B.qii.K 

[38771  collaterall  warrantie  giveth  no  right,  cO  but  shall  barre  «i7-b.  qiq.c.) 
L    J  only  for  life,  and  after  the  parti e  is  restored  to  his 

action. 
It  is  also  to  bee  observed,  that  a  warrantie  may  descend  to  the 
heires  of  him  that  made  it  during  the  life  of  anoUier. 


Sect.  739.  to  ^P-  ^«^  > 

/i  ND  upon  thii  I  have  heard  a  reason,  that  this  case  will  prove  another 
case,  viz.  if  a  man  letteth  his  lands  to  another,  to  have  and  to  hold 
to  him  and  to  his  heires  for  terme  of  another*s  life,  and  the  lessee  dieth 
living  celuy  a  que  vie,  &c.  and  a  stranger  entreth  into  the  land  that  the 
heire  of  the  lessee  may  put  him  out,  +  i^c.  because  in  the  case  next  aforesaid, 
inasmuch  as  a  man  may  binde  him  and  his  heires  to  warrantie  to  tenant  for 
life  only^  during  the  life  of  the  tenant  for  life  (durant  la  vie  le  tenant  at 
terme  de  vie),  and  this  warrantie  descendetn(B)  to  the  heire  of  him  which 
made  the  warrantie,  the  which  warrantie  is  no  warrantie  oj  inheritance, 
but  only  for  terme  of  another's  life :  by  the  same  reason  where  lands  are 
let  to  a  man,  to  liave  and  to  hold  to  him  and  his  heires  for  terme  of  another's 
life,  if  the  ||  lessee  die  living  celuy  a  que  vie,  his  heires  shall  have  the  lands 
living  celuy  a  que  vie,  &c.     For  they  have  said,  that  if  a  man  grant  an 

annuitie 


+  Sfc.  not  in  L.  and  M.  or  Roh.  ||  lessees-father,  L.  and  M.  and  Roh. 

X  terme  not  in  L,  and  M.  or  Roh, 

(B)  See  ante  note  A.  on  Sect.  601. 


( 1 )  From  this  it  appears,  that  the  warranty  ceases  on  the  expiration  of  the 
estate  to  whfch  it  is  annexed;  In  Smith  v.  Tyndal,  Salk.  685,  686,  it  was 
resolved,  that  no  warranty  extinguishes  a  right,  but  only  binds  or  bars  it  so 
long  as  the  warranty  continues  in  force ;  for  if  the  warranty  be  released,  the 
ancient  right  revives. —  [Note  339.] 

(2)  Though  the  warranty  be  temporary,  yet  the  thing  warranted  and  to  be 
recovered  is  perpetual ;  for  it  is  a  warranty  of  a  fee,  though  not  a  warranty  in 
fee.    Hob.  ia6. — [Note  340.] 
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annuitU  to  another ^  to  have  and  to  take  to  him  and  his  heires  for  terme  of 
another  s  life,  if  the  grantee  die,  S^c,  that  after  %his  death  his  heire  shall 
have  the  annuhie  dunng  the  life  of  celuy  a.que  vie,  8lc.  Quasre  de  htk 
materia. 

f0'  "  THA  VE  heard  a  reason^    Here  our  student  is  [3881 
taught  after  the  example  of  our  author,  to  ob-  I     •   J 
serve  everie  thing  that  is  worth  the  noting, 

''  If  a  man  letteth  his  lands  to  another,  Sfc*'  Hiis  case  is  witb- 
Tq]  17  £.  3. 48.  ^ut  question,  [q]  that  the  heire  of  the  lessee  shall  have  the  land 
18  £.  3.  13.  to  prevent  an  occupant.  And  so  it  is  (as  Littleton  here  saitb)  ia 
11  H.  4. 4a.  Qgge  of  an  annuitie,  or  of  any  other  thing  that  lieth  in  graDt, 
8  H  ^  t^  whereof  there  can  be  no  occupant.     And  of  this  somewhat  hsth 

Dy.  elEKass.    beene  said  in  the  Chapter  of  Di8cents(i). 
i8  H.  8. 3.    Q7  H.  8.    21  H.  8.  tit.  Estat.  I3r.  50.     19  E.  3.  tit.  Account.  5(J.     33  Ass. 
p.  17.    %2  H.  6.  33.    39  £.  3.  37.    Vide  Sect.  387.     (Anu  41.  b.) 


Sect.  740. 

T?  U  T  where  such  lease  or  grant  is  made  to  a  man  and  to  his  heires  for 
terme  of  yearesy  in  this  case  the  heire  of  the  lessee  or  the  grantee  shall 
not  after  the  death  of  the  lessee  or  the  grantee  have  that  which  is  so  let  or 
granted,  because  it  is  a  chattell  reall,  and  *  chattels  realls  by  the  common 
law  shall  come  to  the  executors  of  the  grantee,  or  of  the  lessee,  and  not  to 
the  heire  f. 

11  £.  3.  tit.  LIE  RE  is  a  generall  rule,  that  chattels  reals  aswell  as  chattek 

'^' ^^*  personals  shall  goe  to  the  executors  or  administrators  of  the 

10  £|"dV  276.  ^^^^^>  ^^^  ^^^  ^0  "IS  heires.  For  as  estates  of  inheritxmce  sr 
<9  Hep.  86.  freehold  descendible  shall  go  to  the  heire,  so  chattels,  aswel  real! 
5  Rep.  25.  33.)  as  personal!,  shall  goe  to  the  executors  or  administrators. 

i>]  24  E.  3.  q6.  [r]  But  if  the  kuig's  tenant  by  knight's  senrice  in  capiie  be 
P.  N.  B.  33.  b.  seised  of  a  manner,  whereunto  an  advowson  is  appendant,  and  the 
F.  N.  B.  34.  a.  church  become  void,  the  tenant  dieth,  his  heire  within  age,  the 
j^c  \  ^••^**^^  king  shall  present  to  the  church,  and  not  the  executor  or  admi- 
nistrator :  but  if  the  land  be  holden  of  a  common  person,  in  that 
case  the  executor  shall  present,  and  not  the  gardeme. 
[>]  40  £.3. 14.       [s]  If  a  bishop  hath  a  ward  fallen  and  dieth,  the  kinff  shall  not 

have  the  ward  nor  the  successor,  but  the  executor^  and  the  ward 

shall  be  assets  in  his  hands.     So  it  is  of  the  heriot,  releefe,  and 

ft]  9  H.  6.  58.     the  like.     \i'\  But  if  a  church  become  void  in  the  life  of  a  bishop, 

1 1  H.  4. 7.  and  so  remaine  imtill  after  his  decease,  the  king  shall  present 

tliereunto,  and  not  the  executor  or  administrator;  for  nothing 
can  be  taken  for  a  presentment,  and  therefore  it  is  no  assets. 

Sect. 

(  his  death  not  in  L.  and  M.  or  Roh.        f  8^e.  added  in  L.  and  M.  and  lloh. 
*  all  added  in  L.  and  M.  and  Roh. 


( 1 )  But  several  alterations  have  been  made  in  the  law  of  occupancy,  bj 
statutes  passed  since  sir  Edward  Coke's  time.    See  ant.  41.  b.  note  $. 
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Sect.  741. 

j^LSO,  in  some  cases  it  matf  hee,  that  albeit  a  collaferall  uarrantie  be 
made  in  fee,  8ic.  yet  such  a  warrautie  may  be  defeated  and  taken 
aKay.  As  if  tenant  m  taile  discontinue  the  taile  infee^  and  the  discon- 
tiiutee  is  disseised,  and  the  brother  of  the  tenant  in  taile  releaseth  by  his 
deed  to  the  disseisor  all  his  right,  8fc.  mth  uarrantie  in  fee,  and  dieth  with~ 
out  issue,  and  the  tenant  in  taile  hath  issue  and  die;  now  the  issue  is 
barred  of  his  action  by  force  of  the  collalerall  warrautie  descended  upon 
him.  But  if  afterwards  the  aiscontinuee  entreth  upon  the  disseisor,  then 
may  the  heire  in  taile  have  well  his  action  of  formedon,  8cc.  because  the 
warrantie  is  taken  away  and  defeated,  for  xchen  a  warrautie  is  made  to  a 
man  upon  an  estate  which  hee  then  had,  if  the  estate  he  defeated,  the  war^ 
rdntie  is  defeated {i). 

**    JND  dieth  without   issue,  Sfc"     Here  (as  before  in  this  Vid«  Sect.  707 

Chapter  hath  been  noted)  the  collaterall  warrantie  doth 

descend  upon  the  issue  in  taile,  before  any  right  dotli  descend 

unto  lum>  wherein  this  diversitie  is  to  bee  obsenred.     Where  the 

right  is  in  esse  in  any  of  the  ancestors  of  the  heire,  at 

[38871  ^^®  *^"^  ^^  '^^  ^  disccnt  of  tlie  collaterall  warrantie, 
jj   J  there  albeit  the  warrantie  descend  first,  and  after  the 
right  doth  descend,  the  collaterall  warrantie  shall  binde> 
as  here  in  this  case  of  our  author  expressely  appearcth.     But  (10  Rep.  95.) 
where  the  right  is  not  in  esse  in  tlie  hehe,  or  any  ot  his  ancestors^ 
at  the  time  of  the  fall  of  the  warrantie,  there  it  shall  not  binde. 

Sm]  As  if  lord  and  tenant  be,  and  the  tenant  oiakc  a  feoflferaent  in  [u]  7  E.  3. 48. 
(Be  with  warrantie,  and  after  the  feoffor  purchase  the  seigniorie,  3o  H.  8. 4a. 
and  after  the  tenant  cesse,  the  lord  shall  have  a  cessavit ;  for  a 
warrantie  doth  extend  to  rights  precedent,  and  never  to  any 
right  that  comraenceth  after  the  warrantie ;  whereof  more  shall 
be  said  in  this  Section.     Alsa  a  warrantie  shall  never  barre  way 
estate  that  is  in  possession,  reversion  or  remainder,  that  is  not   (lo  Rep-  96) 
devested,  displaced,  or  turned  to  a  right  before,  or  at  the  time 
of  the  fall  of  the  warrantie. 

[xv]  If  a  lease  for  life  be  made  to  the  father,  the  remainder  to  M  Lib.  1.  fol. 
his  next  heire,  the  father  is  disseised  and  releaseth  with  warrantie  "7-    Archer  s 
and  dieth ;  this  shall  barre  the  heire,  although  the  warrantie  doth  ^**** 
fall,  and  the  remainder  corameth  in  esse  at  one  time. 

[y]  If  there  be  father  and  sonne,  and  the  sonne  hath  a  rent  ser-  TuJ  Temps  £.  1. 

vice,  suit  to  a  mill,  rent  charge^  rent  secke>  common  of  pasture^   voucher  296. 

QY   81  Am.  18- 


(1)  In  the  former  cases  put  by  Littleton,  the  warranty  determined,  upon 
dbe  natural  expiration  of  the  estate  to  which  it  was  annexed  1  here  it  determines 
l)y  the  estate  being  defeated.  But  if  an  estate  be  bound  by  a  warranty,  and 
afterwards  the  estate  to  which  the  warranty  is  annexed  be  defeated  as  to  a  par- 
ticular estate  only,  the  warranty  shall  not  be  defeated.  As  if  tenant  for  life, 
remainder  to  A*  be  disseised,  and  an  ancestor  of  A.  releases  to  the  disseisor 
with  warranty  and  dies,  and  afterwards  tenant  for  life  enters  or  recovers,  yet 
the  remainder  will  be  bound  by  the  warranty.  See  a  Rol.  Abr.  740.  1.  4C^ 
741  •  1. 5-    And  see  Com.  Dig.  tit.  Garranty.  (L  5.)— ^[Note  341.] 
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VUr  tird.  C(i* 


I.  380.a.]       Of  Warrantic.     X/.3.  C.  13. 

__A«.  3»-         or  ocher  profit  mmnmdrr  inu  nf  the  land  of  the  &«1mt.  wuktt 

iS.  0>^  ,.        Aall  iwH  barm  the  MMinc  of  the  real,  < 
nv  (B,  u.  M,   •(■pcmdcT.  fuanrii  davmAi  tptdtUt  wsn 

K.fcjwnr*  '   to  tarlu  ImmlTu^  iKumlnr,  fMC  M  <«K   _ -  - 

«<«■  eMrr:  and  he  that  ia  in  •eiHB  or  pOMOMiao  need  not  to  nab  H 

(t  Bff  inO.)     ^(f^  0^  claime:  and  aXbeit  the  Mone  after  thr  feofcuMm 

wBrrantic,  and  Mbrv  the  dath  of  the  Cuher,   had  bea»fc 

•eiaed,  and  *a  briog  o«t  of  pmaiMrinn,  the  wairwuie  daoaM 

upoii  him,  vrt  the  warrantic  (iiauld  oat  bhkle  fatm,  becao' 

the  time  crt'  the  warrantic  nmde  the  sotnc  waa  in  fsmmm 

|"(_4SE-3a'    [•]  So  if  my  coUattrall  iiucMior  rrleaae  to  my  teMIK  fc»H 

tbi"  >lull  tMit  binde  m;  rcvenjoo  or  renmimicr,  becaaac  tbit  Ai 

rcnriiun  or  muainder  continued  in  me.      But  if  he  that  b^  t 

rcRL  trmiuiMni,  or  any  prolit  out  of  llw  land  in  taile,  diuciK  it 

tenant  urtbc  land,  and  m^eth  a  feoffinent  of  the  IumL  awl  *m- 

[a]  4 1  F. «. 30.    runt  Ilir  bind  to  the  I'liifTi-c  and  hii  beircs,    foj  regularijlhewa^ 

91 II.  7.9.  riuHif  diiUi  extend  Ui  all  things  twuing  out  of  the  land,  thatiiu 

?  n  I  IT  '^y*  '** '''""™"  ^'^  '*'"'  '°  *"^''  pbght  and  maiiDer,  aa  it  m  a 

y  n.  e.  ibc  hand  of  ilw.-  ffoRW.  at  the  uttie  of  (he  feoffineat  mth  w- 

*"  ranlie  :  and  ttu-  fmiffl-e  hhull  vouch,  a«  of  lands  diicharged  of  ik 

rent.  &i'.  ul  the  time  of  ihi-  feoffment  made. 

A  wotitau  that  halh  a  n-nt  cliarge  in  fee  ccitermarTieth  irith  lie 
tenant  of  itiu  lan<l.  an  c»trnngcr  rekaaetfa  to  the  teiunt  of  ik 
land  with  warrantiei  he  Khnli  uni  take  advanta^  of  thi*  *s- 
rantie  eilhir  by  viiuther  or  vrarranlue  carltX  ;  for  the  wife,  if 
hrr  husbimd  die.  or  the  hciro  of  the  wife  n\-ing  the  boihol 
cannot  have  au  action  for  the  rent  iinon  a  title  before 
{Cj*  the  warrantie  made:  for  if  the  neire  of  the  wife  P^SSLI 
bring  an  auisc  ot  mordanceiteT,  this  action  is  grounded  [_  ^  J 
af^r  the  warrantie,  whercunto,  as  hath  beeac  said,  the 
warrnntie  shall  not  extend. 

.So  it   Lfi  if  tiic  prantec  of  tlit'  rent  gmiil  it  to  the  tenant  ol  li: 
land  u|ian  conditiun,  which  muketh  a  fcotfiiicnt  of  the  laiid  '•'^^ 
warrnntie,  tliis  warrantie  cannot  extend  to  the  rent,  albtii  ib 
was  made  of  die  land  discharged  of  the  rent ;  fo  '^ 
in  be  broken,  and  the  grantor  be  intituled  to  aii  actual, 
f  necessitie  be  grounded  at\er  the  warrantie  made. 
If  KasQ  aforesaid,  when  the  woman  grantee  of  thete* 
itii  tlic  tenant,  and  the  tenant   maketh  a  feoflbtenlis 
irrontit,  and  dielh,  in  a  cut  In  vita  brought  hv  the»n 
slie  may),  [//]  tho  feoffee  shall  vouche  as  of  Idiiik  i-"     i 
t  the  time  of  (he  warranty  made,  for  thai  hi-r  title  ^ 
so  if  tenant  in  taile  of  a  rent  charge  purchLiso  the  laiJ. 
and  make  a  feoffenicnt  with  warrantie,  if  the  issue  bring  a/ "■ 
mcdnn  (il'tlie  rent,  the  tenant  shall  vouche  caitsd  qitii  supra. 

[  •  ]  [tut  nonie  doe  hold,  that  a  man  shall  not  vouche,  &c.  a  ^ 
land  discharged  of  a  rent  service. 

[c]  Also,  no  warrantie  doth  extend  unto  nieere  and  naked  titii^. 
as  by  force  of  a  condition  with  clause  of  re-entry,  exchanjic.  n^cf,. 
imifpsciuif.  niaine,  consent  to  the  ravisher  and  the  like,  because  that  l"o:i>i« 

31  Aj)  u.  iV  ""  ^''''""  ''*"''  'y^i  "■"■'  '*"  "o  action  can  be  brought,  there  ts-" 
41  An.  [1.  G,  he  neither  voucher,  writ  of  tvnrrantia  carta-,  nor  rebutter,  i"i 
rii  y.-  3  tliey  continue  in  such  plight  and  essence  as  they  were  bv  thtJ 

Gor.  74,  originall  creation,  and  by  no  act  can  be  displaced  or  devctted  o.'- 

])\pr"i:4^''j        of  th.'ir  oriijinall  essence,  and  therefore  coiinot  be  bound  byiaj 
3  Irnt.  aLfi.         warrantie. 
10  Ri'p,  o3.  b.    Anu  305.  «.    Flovtl.  363.  b.) 


(Am. . 
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Id  i--[ 


feoffem 


(.isbyla« 


L.3.  C.13.  Sect. 742.      Of  Warrantie.  [389.  a. 

[d]  And  albeit  a  woman  may  have  a  writ  of  dower  to  recover  [<0  34£*  3* 
her  dower,  yet  because  her  title  of  dower  cannot  be  devested  out  ^^- droit  7a. 
ef  the  originall  essence,  a  collaterall  warrantie  of  the  ancestor  J\\vtT    y 
of  the  woman  shall  not  barre  her.     So  it  is  of  a  fcoEBment  caus^  Don'icMe.)^*' 
nuUrimonii  pnelocuiu 

[e]  A  warrantie  doth  not  extend  to  any  lease,  though  it  be  for  [e]  qi  £.  4. 
many  thousand  yeares,  or  to  estates  of  tenant  by  statute  staple^  18.  82. 

or  merchant,  or  eleffltf  or  any  other  chattel,  but  only  to  freehold   *  ^-7-  »«•  ««• 
or  inheritances,  as  it  appeareth  in  all  Littletons  cases  which  he  J^  J'  7*  a^b*^' 
putteth  in  this  Chapter.    And  this  is  the  reason,  that  in  all  actions   i^  h!  7.  as. 
which  lessee  for  yeares  may  have,  a  warrantie  cannot  be  pleaded  43  £.  3. 15. 
in  barre,  as  in  an  action  of  trespasse,  or  upon  the  statute  of  5  R.2.  p«r  Finch,  in 
and  the  like.     But  in  those  actions  when  the  freehold  or  inheri-  *l"^  ^P- 
tances  doe  come  in  question,  there  the  warrantie  maybe  pleaded:  {fj,  io.foi.  07. 
but  in  such  actions  which  none  but  a  tenant  of  the  freehold  can  (AdV.  101.  sOcf. 
have,  as  upon  the  statute  of  8  H.  6,  assise,  or  the  lik^,  there  a  Hob.  14. 28. 
warrantie  may  be  pleaded  in  barre  (1 ).  *  Saund.  180.) 

*^  When  a  tvarrantie  is  made  to  a  man  upon  an  estate  tohich  hee 
then  hadf  if  the  estate  be  defeated^  the  toarrantie  is  defeated"   Here 
it  appeareth,  that  although  a  collaterall  warrantie  be  descended, 
r/]  yet  if  the  state  whereunto  the  warrantie  was  annexed  be  de-  [fl  3  H.  7. 9. 
feated,  albeit  it  be  by  a  meere  stranger  (as  in  this  case  that  Lit-  ^'  ^^  ^'  ^li 
tleton  here  puts  by  the  discontinuee)  the  warrantie  is  defeated ;  ciainic°io! 
and  although  the  discontinuance  remaine,  and  no  remitter  wrought  9  h.  4. 8. ' 
to  the  heire,  yet  the  warrantie  is  defeated,  and  barre  removed,  so  PI.  Com.  158. 
as  the  issue  in  taile  may  have  Hinjbrmedonj  and  recover  the  land.   *o  ^P-  W-) 
Sublato principali  ioUitur  adjunctum  (2}.      ^ 


Sect.  743. 

TN  the  same  manner  it  is,  if  the  discontinuee  make  a  feoffement  in  fee, 

reserving  to  him  a  certain  renty  and  for  default  of  payment  a  re-entrie, 

Sfc.  and  a  collaterall  *  warrantie  of  the  ancestour  is  made  to  the  feoffee 

that  hath  the  estate  upon  condition,  l^c.  and  (A)  dieth  without  issue,  albeit 

that  this  warranty  shall  descend  upon  the  issue  in  tayle,  yet  if  after  the 

rent 

*  xvarrantie  of  the  ancestour  is  made^^-^ncestour  rdeaseth,  L.  and  M.  andRoh. 

(A)  Here,  it  teemt,  the  wtrdt  **  the  anccitor*'  thould  be  undented.  For,  at  Mr,  HtUo 
thmva,  ititfutthe  ditcontinuee,  who  it  here  qnthtn  of,  nor  the  feoffee  who  hath  the  ettate 
upon  cmditiont  but  the  collateral  ancestor  of  the  tenant  in  tail,  who  made  the  warranty. 
See  Mr.  Ritu*t  Intr.  p,  1 14.  and  the  reading  above  under  *. 


( 1 )  The  feoffee  with  warranty  cannot  take  any  advantage  of  the  warranty, 
unless  he  be  tenant  of  the  land.     26  H.  8.  3.  b. — [Note  34a.] 

(2)  If  a  man  makes  a  feofiment  with  warranty,  non-feoffiment  is  a  good 

Slea ;  for  if  the  feoffment  be  avoided,  the  warranty  also  is  avoided,  for  that 
epends  upon  the  feofiment.  But  if  the  man  makes  a  lease  for  years,  and 
covenants  that  he  will  warrant  and  defend  the  land  to  the  lessee;  if  the  lessee 
he  ousted,  whether  it  be  by  one  Uiat  hath  or  that  hath  not  title,  he  shall  have 
a  writ  of  covenant.    Brownlow  Rep.  part  2,  fol.  165.— [Note  343.] 


389.  b.  390.  a.]        Of  Warrantie.     L.  3.  C.  13.  S«cl.  743. 

rent  be  behind^  and  the  c^  dUcontwnee  enter  into  the  land  •,  [3897] 
then  ihall  the  issue  in  tajfie  have  his  recovery  by  writ  of  forme-  L  b.  J 
doDy  because  the  coUaterall  warranty  is  defeated.  And  so  if 
any  stick  collaterall  xcarrantie  be  pleaded  agaimt  the  issue  in  taile,  in  his 
action  o/*fonnedon,  he  may  shew  the  matter  as  is  aforesaid,  how  the  war- 
rantie ts  defeated,  S^c,  and  so  hee  may  well  maintaine  his  action,  4  S^c. 

(le  Rep^  95.)     TJ  ERE  Littleton  putteth  anodier  case  upon  the  same  groond 

aud  reason,  viz.  whare  the  state  whereunto  the  warraBtle  is 
annexed  is  defeated^  there  the  warrantie  it  selfe  is  defeated  also, 
which  is  one  of  the  maximes  of  the  common  law. 


Sect  743. 

y4L SO,  if  tenant  in  taile make  afeqffement  to  his  uncle,  and^after  the 
uncle  make  a  feoffemeni  in  fee  with  warranty,  ^c.  to  anetner,  and 
after  the  feoffee  (f  the  uncle  doth  re-enfeoffe  againe  the  uncle  in  fee,  and 
after  the  uncle  enfeoffeth  a  stranger  in  Jee  without  warrantie,  and  dietk 
without  issue,  and  the  tenant  in  tayle  dieth,  if  the  issue  in  tayle  will  briit^ 
his  writ  of  formedon  against  t/ie  stranger  that  was  the  last  feoffee,  g  and 
that  by  the  uncle,  the  issue  shall  not  be  barred  by  the  warranty  that  was 
made  by  the  uncle  to  the  first  feoffee  of  his  uncle,  for  that  the  said  vrar* 
rantie  was  defeated  and  taken  away,  because  the  uncle  tooke  backe  to  Urn 
as  great  an  estate  from  his  first  feoffee  to  whom  the  warrantie  was  made,  as 
the  same  feoffee  had  from  him  (pur  ceo  que  Tuncle  a  luy  ±  reprist  cy 
grand  estate  de  son  §  primer  feoilee  a  que  le  garrantie  fuit  iait,  sicome 
mcsme  ]e  feofiee  avoit  de  luy).  And  the  cause  why  the  warranty  i$ 
defeated  is  this,  viz.  that  if  thfi  warrantie  should  stand  in  his  force,  then 
the  uncle  should  warrant  to  himselfe,  which  cannot  be* 

(Vaugh.  389.)     c:^  XJ  E  R  E  Littleton  putteth  another  case  where  a  fSgoTI 

warrantie  may  be  defeated,  as  when  the  ancle  1  J 
taketh  backe  as  large  an  estate  as  he  had  made,  the 
warrantie  is  defeated,  because  he  cannot  warrant  hmd  to  hiin- 
f#]  Tempt  £.  1.  selfe.  [g]  And  so  it  is  if  the  uncle  had  made  the  warrantie  to 
Voucher  «66.  the  feoftee,  his  heires  and  assigncs,  and  taken  backe  an  estate  in 
4®  v"  ^'  't*  ^^^>  ^"^  after  infeoffed  another,  yet  the  warrantie  is  defeated,  for 
tl  E.  %  4fl  b.  ^^^^  '*^  cannot  be  assignee  to  himselfe,  and  a  man  shall  not  regu- 
36  E.  3.  66.  Isirly  vouche  himselfe  as  assignee  of  a  fee  simple,  and  the  law  will 
14  E.  3.  not  suffer  thines  inutile  and  unprofitable,     [h]  And  yet  if  the 

Vonch.  106.       father  be  infeoffed  with  warrantie  to  him  and  his  heires/thl?  father 
Vo    her  87        iufcoffeth  his  heire  apparant  in  fee  (A)  and  diethi  he  (as  it  hath 

19  E.  3.      Vouchee  122.      17  E.  3.  73,  74.      ao  II.  6.  ap.    (a  Roll.  Abr.  739.) 
[A]  40  £.  3.  14.  a.    41  £.  3.  25.  a.    (Aiit.  384.  Roll.  Abr.  98.  a.) 

beene 

♦  S^c.  added  in  L.  and  M.  and  Roh.  :j:  reprist — prist,    L.    and    Al.   and 

4.  <^c.  not  in  L.  and  M.  or  Roh.  /2o^. 

11  8fc.  added  in  L.  and  M.  and  Roh.  §  dit  added  in  L.  and  M.  and  Uoh 

(A)  It  uam  tluit  the/ta^ment  of  the  father  to  his  heir  apparent  muU  be  luuimtixid  to 
be  made  with  imrranty.  F^  oihenvise,  the  father's  death,  which  apprars  to  be  the  act  » 
law  mtant  by  lord  Coke,  wnUd  not  determine  any  warranty  bettfetn  the  father  and  km. 


L.  3.  C.  13.  Sect.  744.       Of  Warrantie.  [390.  a. 

beene  said)  shall  vouch  himselfe,  and  the  heire  in  borow  Eng- 
lish, by  reason  the  act  in  law  determined  the  warrantie  betweene 
the  father  and  die  sonne  (B). 

[i]  But  if  a  man  maketh  a  feoffement  in  fee  with  warrantie  to  [0  i  ^  H.  4.  20. 

the  feoffee,  his  heires  and  assignes,  and  tlie  feoffee  re-enfeoSeth  ^^'    >7£.3* 

the  feoffor  and  his  wife,  or  the  feoffor  and  any  other  stranger,  the  ta'^fo  56. 

warrantie  remaineth  still;  or  if  two  doe  make  a  feoffement  with  ggE.  3.46. 

warrantie  to  one  and  his  heires  and  assignes,  and  the  feoffee  re*  39  £•  3-  9- 

ei^eoffe  one  of  the  feoffors,  the  warrantie  doth  also  remaine.  (Vaugh.  389.) 


Sect  744. 

J^  UT  if  the  feoffee  had  made  an  estate  to  (C)  his  uncle  for  terme  of 
life,  or  in  taile,  saving  the  reversion,  S^c.  or  a  gift  in  tayle  to  the 
uncle,  or  a  lease  for  terme  of  life,  the  remainder,  over,  8^c.  in  this  case 
the  warrantie  is  not  altogether  taken  away  (en  cest  cas  le  garrantie  n'eat 
♦  pas  tout  oustermcnt  anient),  but  is  put  in  suspence  during  the  estate  that 
the  uncle  hath.  For  after  that,  that  the  uncle  is  dead  without  issue,  fSfc. 
then  he  in  the  reversion,  or  he  in  the  remainder,  shall  bar  re  the  issue  in 
taile  in  his  writ  q/'formedon  by  the  collaterall  warranty  in  such  case,  S^c. 
But  otherwise  it  is  where  the  uncle  hath  as  great  estate  in  the  land  %f  the 
feoffee  to  whom  the  warrantie  was  made,  as  the  feoffee  hath  himselfe. 
Causa  patet. 

*\JP0R  tenne  of  life,  or  in  taile.'*    Here  it  appeareth,  [k]  that  [k]  16  £.  3. 
by  taking  a  [2]  lease  for  life,  or  a  gift  in  taue,  the  warrantie  Vouch.  87. 
is  suspended.  !«  p*  ^*  ^' 

A  man  infeoffieth  a  woman  with  warrantie,  they  intermarry  and  ^  ^  f*  ^2' 
arc  impleaded,  upom  the  default  of  the  husband,  the  wife  is  re-  10  £.  3!  30. 
ceived,  she  shal  vouch  her  husband,  &c.  notwithstanding  the  iaE.3. 
warranty  was  put  in  suspence.    [m]  And  so  on  the  other  side,  if  Counter  plea  de 
a  woman  infeoffe  a  man  with  warrantie,  and  they  intermarry  and  ^^^^  ^?* 
are  impleaded,  the  husband  shall  vouche  himselfe  and  hit  wife  uR^L'.)^' 
by  force  of  the  said  warrantie.  m  6  £.  a 

Vouch.  357.  3  £.  3.  ib.  sot.  5  C.  3.  ib.  176.  18  £.  3. 59.  14  B.  3.  Vouch.  109. 
31  K.  3.  ib.  25.  43  li^  3-  7*  44  £*  3-  3^.  3fl  £.  3.  VouduBr  loa.  [m]  4  £.  9. 
Voucher  343.  346. 

[n]  An  infant  en  ventre  sa  mere  may  be  vouched  if  God  give  (Ant.  348.  a.) 
liim  a  birth,  and  if  not,  such  a  one  heire  to  the  warrantie;  but  [n] Temps £.  1. 
he  cannot  be  vouched  alone  without  the  heire  at  the  common  uvd,  153. 
law,  for  proces  shall  be  presently  awarded  against  him.  31  £^  !• 

Briefe  873. 
8  £.  & 

"  But  isputHn  suspence"    [o]  Tenant  in  tayle  noaketh  a feoffe-  Voucl^ 337. 

11  £.3.  ibid.  13.  II  £.  3.  quar.  iuip.  158.  38  £.  3.  7  &  99.  41  £.  3.  in  Dqw«r. 
9  H.  6.  34.  PI.  Com.  Stowcrs  case  per  Saunders  U  Browne.  '  [0]  3i  £.  3.  36.  a.  &  b. 
38  E.  3.  21.  44  £.  3.  26.  45  E.  3.  rule  33.  44  E.  3.  ib.  31.  33  E.  3.  ib.  4. 
(3  Leon.  10.     Cro.  Car.  145.) 

ment 
*  pas  not  in  L.  and  M,  or  Roh,  f  SfC.  added  in  L.  and  M.  and  Boh. 


(B)  lid.  ante  1 10.  fc.  140.  b.  376. 6.  384.6.  385.6. 
(C)  Hoc  "  hW  teem  printed  hjf  mistake  itutead  tf  "  the."    SU  Mr.  BUto$  hUr. 

V-  114. 
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nent  in  fee  with  nrkmaue,  and  dinHaeili  thtf  di>caiiCiMB^  m1 
dj-etb  teucil.  leaving  aoeu  ID  hii  isatip.  Some  bold  flii  ■ 
napetx  of  rhiii  MuuMradcd  wamfltie  mad  ■■■cfi.  the 
gy"  mat  in  Uile  bhmll  dm  be  remitted,  bnt  tbmt  the  di»-  t 
eouiiaaiK  ifa&U  rccmer  against  the  tame  in  txile,  m  ' 
1m  tBkx  adTVDUge  of  his  wanantie,  if  any  heehatfa,  ■ 
after  in  xjhrmtdon  brought  bjr  the  lEBue,  the  dtscontiwiM  M 
baiTc  htm  m  retpecl  of  the  wnrraotJe  and  aaeeta ;  aod  M  citf} 
man'a  ngbt  nn-ed  (i). 


Sect  745. 


yd  LSO,  if  ihe  untie  ofttr  luch  /inffmnt  made  trith  Kvtrrinilif,  or  ■ 
relfuif-  made  by  Idm  tril/t  warrariio,  be  attaint  ofj'eloity,  or  oidhmii 
of  felony,  fuck  coilateraU  warranlit  Hutll  not  bar  iior  griette  the  iumjk 
Ihe  taile,  for  this,  tluit  by  the  attainder  »ffetomy,  tkt  obmd  u  ewr^ld 
bettcerue  them.  Sic- 

S«<«-  732  70&     "  f\Ra  release  math  hy  kim  nkk  vorrantU.  **     Note  a  wamitil 
grouudctl  upon  u  rtleoMt.     Hereof  j^ou  abaU  rc«de  beta 
in  thi«  Cba[>ii;r. 

I  E.  9.  Voiiehrr        "  Ii>^  atlainl  ffftlamj,  or  imllatved,  !fe."      Note,   Bcceifog  W 
an-  hUtlfton  lun-e,  thVri-  be  two  manner  of  attainden :  the  eae  a 

(Plo«1.3e7. a.)  gj^^f  appearance,  and  that  in  three  manners;  by  oonfeiawa.  bt 
batti^U,  or  by  verdict :  the  other  upon  nroce*  to  bee  autlurn 
■0-  which  ta  an  atiainilcr  in  la<r.  But  (u  bath  beene  said )  tbce  ii 
b.)  tt  great  divenitle,  as  to  the  forfeiture  of  land,  betweeae  v 
atiainilcr  offelonv  by  outluHTy  upon  an  appeale,  and  upoa  «■ 
inditement :  fur  in  llif  caae  of  un  ajipL-ale  the  iltrfi'ini.int  fiil 
forfeit  no  lands,  but  such  as  he  hail  at  the  time  of  the  outbwnc 
pionoiinced ;  but  in  cdMi  of  indllemeiit,  such  ox  hee  hud  at  th( 
tiineaf  the  felony  committed.  And  the  rciiGon  of  this  diver^itiei! 
evident :  for  that  in  the  case  of  appeale  there  is  no  time  allcagtiJ 
in  the  writ  when  the  felony  wiu  done,  and  therefore  of  nocit^iiie 
it  must  relate  in  that  case  only  to  the  judgement  of  the  out- 
lawry :  but  in  the  case  of  inditement  there  is  a  certain  lime 
alleaged,  and  therefore  iii  that  casu  it  shall  relate  to  the  ivM 
alleuged  in  ihe  inditement  when  the  felony  was  committed.  Bi:t 
in  the  case  of  the  inditement  there  is  also  a  diwrsilie  In  be 
r»]  33  E.  3.  obserTttl :  [o]  for,  as  hath  bccne  said,  it  shall  relate  to  the  tinie 
Forfriiure  30.  olleagtd  in  the  inditement  for  aToyding  of  estates,  charges,  ani 
'"e^'^j-'  incumbrances,   made   by  t!ie  felon  afler  the    felony  comniitleJ: 

?9  E.*4.'a!  l""  *""'■  ^^^  meune  profits  of  the  land  it  shall  relate  only  to  ilii.' 

if.  C0111.4BB.  b.  judgement,  as ncll  in  this  ca^e  of  outlawric  as   in    other  c3.-<^ 
And  where  LUtlelon  saith,  {attaint  nf  felony)    '" 


(8  8-p.i 
Aat.13.  > 


M  B  E.  r 
Vmichnr  337. 
Tid.3«.E,l 


victed  of  felony  by  Terdict,  and  delivi 


_    _  linary  to  nuke 

m,  f  h]  hee  cannot  be  vouched,  for  that  the  time  oi"  his 
m  (if  any  ihould  be]  is  uncertaine,  and  the  demands: 


(1)  But  dearly,  if  the  warranty  mere  nnrr  eifculcd,  as  in  the  caxf  ./.,-« 
mrrcndcr  witk  xvarrauty  and  assets,  there  shall  lie  a  remitlcr.  Lord  Hal»'&  ^iS^ 
-[Note  344.] 
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cannot  be  delayed  upon  such  an  uncertaintie ;  but  the  tenant  is 
not  without  remedie,  for  hee  may  have  his  xuarrantia  carta, 

*^  AttaintJ*    Of  this  word  hath  beene  spoken  in  the  second 
Booke  in  the  Chapter  of  Villenage. 

Upon  severall  attainders  of  felonies  there  lye  three  teverall 
writs  of  escheate,  viz.  [•]  first,  when  he  hath  judgement  to  be  [•]  DameHale'i 
hanged:    secondly,   when  he  is  outlawed:    thirdly,    when   he  cas« jp PI- Com. 
abjureth  the  realme.  ^^''  ^^^• 

[q]  The  defendant  in  an  appeale  of  death  did  wage  battell,  and  [9]  ^  ^-  3- 
was  slaine  in  the  field,  yet  judgement  was  given  that  he  should  J"<lgcn»cnt  aa^ 
be  hanged ;  and  the  justices  said,  that  it  is  altogether  necessarie 
that  such  a  judgement  be  given,  for  otherwise  the  lord  could  not 
have  a  writ  of  escheate.     [r]  And  in  eire  it  hath  been  scene,   [>]  15  E.  3. 
that  a  man  hath  beene  attainted  afler  his  death  by  presentment,  Petition  3. 
&c.  (2 )     Tlie  difference  betweene  a  man  attainted  and  convicted 
is,  that  a  man  is  said  convict  before  hee  hath  judgement ;  as  if 
a  man  bee  convict  by  confession,  verdict,  or  recreancie.     And 
when  he  hath  his  judgement  upon  the  verdict,  confes- 

[391 71  ®^^"'    ^^  0^  recreancie;   or    upon  the    outlawrie,    or 
J  abjuration,  then  is  he  said  to  be  attaint.     And  thus  it 

the  law  taken  at  this  day,  notwitstanding   [s]  some  [«]  40  E.  3. 19. 
diversitie  of  opinions  in  our  bookes.  3^-  3* 

If  a  felon  be  convicted  by  verdict,  confession,  or  recreancie,   op*"** •^* 
he  doth  forfeit  his  goods  and  chattels,  &c.  presently,     [t]  For  ^'  **  *  *  ' 
where  a  reason  hath  beene  yeelded  in  our  bookes,   that  the  31  if.  7. 
praying  of  his  clergie  was  a  refusall  of  the  judgement  of  the  law,   [4  Daxne  Haltli 
and  a  night  in  law,  and  for  that  cause  he  forfeited  his  goods  and  ?u'.^^'  '°P* 
chattels,  that  doth  not  hold;  for  if  a  man  be  convict  of  pettie  (i^'^^\^i^ 
treason,  or  murder,  or  any  other  crime,  for  which  he  cannot  have  g  Rep.  199.)  * 
his  clergie,  yet  by  the  verie  conviction  he  forfeiteth  his  goods  and 
chattels  before  attainder.     And  [u]  Stanford  (speaking  of  a  felon   [u]  Stan£  pL 
convict  by  verdict)  saith,  that  he  shall  forfeit  his  goo£  which  he  cor.  fol.  19a. 
liad  at  the  time  of  the  verdict  given,  which  is  the  conviction  in  ^***  *'  f^'  **®* 


that  case ;  and  by  the  statute  of  1  R.  3,  cap,  3,  no  sheriffe,  bai-  vmI^trV  11 
liffe,  &c.  shall  seise  the  goods  of  a  felon  before  hee  bee  convicted  1  k.  3.  cLp.  3. ' 
of  the  felony ;  whereby  it  appeareth,  that  the  goods  may  be  (3  Imt.  ss8.) 
geised  as  forfeit  after  conviction.      And  the  [x]  old  statute  is  W  Statute  de 
worthy  of  noting :  Provisum  est  in  curid  fiostrd  coram  jtutkiariis  "1**mJ^°"" 
nostris,  quod  de  cetero  nullus  homo  capttis  pro  morte  hominis  vel  Curu^MJSd, 
alid  Jelonid  pro  qu6  debet  imprisonariy  disseisietur  de  terris  et  3.  part. 
tenementis  xjel  cat  mis  suis  quousque  convicttis  Juerit.     So  as  by  a 
conviction  of  a  felon,  his  goods  and  chattels  are  forfeited ;  but 
by  attainder,  that  is  by  judgement  given,  his  lands  and  tenements 
are  forfeited,  and  his  bloud  corrupted,  and  not  before. 

If 


(3)  In  Lambarde's  Justice  of  Peace,  ch.  10,  it  is  said,  that  if  a  man  be 
attainted  of  murder  or  felony,  it  is  needless  to  arraign  lum  of  new  of  any 
other  felony,  because  it  is  needless  to  condenm  him  who  already  is  attainted, 
except  in  special  cases,  either  for  the  advantage  of  the  king,  or  the  commodity 
of  the  subject.  The  author  then  proceeds  to  state  several  examples  of  both 
the  exceptions.  In  4  Rep.  fol.  57,  sir  Edward  Coke  observes,  that  thoueh  a 
man  be  killed  in  rebellion,  he  shall  not  forfeit  his  lands  nor  goods ;  but  if  the 
chief-justice  (sovereign  coroner  of  England)  upon  the  view  of  the  body,  make 
record  thereof,  and  return  it  into  the  king  s  bench,  he  shall  forfeit  lands  and 
goods,  as  Fineux,  chief-justice,  did,  temp.  H.  7.— [Note  345.] 


iglmt.  47- 
4  Bc-p.  40, 4 
4"- ♦4-) 


[c]  Stanf.  pner. 
45.b.     16E.3. 

3  E,  3.  CurcNi. 


1  H.  P.  C.  354. 
3M.  Vcl.a.li. 
36S.    5«U.  Sq. 
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orall  feloniea,  high-treacon,  or  counterfeitiDg  of  I 
and  of  the  king's  coine,  Ac.  wu  p&rdoned.  [i]  B 
wu  molved,  that  in  the  king's  pardon  or  chai 
(felonie)  should  odIv  extcud  to  common  felonies, 
trcasgn  should  not  he  comprehended  under  the  bj 
fore  ought  to  be  specially  named.  And  yet  that 
fdonics  should  extend  to  petite  treason  ;  wherefoi 
this  day  uudcr  the  word  (felnny)  in  rominiaBioiu, 
petite  treason,  murder,  homicide,  burning  of  ho 
robberie,  rape,  &c.  chance-medly,  te  ^ftnden. 
larceny,  [c]  For  such  of  these  Crimea  for  whici 
this  judgement,  to  be  hanged  by  the  necke  till  I 
shall  foneit  all  his  lands  in  fee  simple,  and  hia  goo 
for  felony  by  cliance-medlj',  or  te  deftadendo,  or 
he  shall  forfeit  his  goods  and  chattels,  snd  no  Ian< 
of  freehold  or  inheritance.  And  all  felonies  pun 
ing  to  the  course  of  the  common  law,  are  either  \ 
lair,  or  by  statute.  There  is  also  a  felony  punishal 
law,  because  it  is  done  upon  the  high  sea,  as  py 
or  murder,  whereof  the  common  law  did  talce  no 
it  could  not  be  tried  by  twelve  men.  If  this  | 
before  the  lord  admirall  in  the  court  of  the  admir 
to  the  civill  law,  and  the  delinquent  there  attaint) 
worke  no  corruption  of  bloud,  nor  forfeiture  of  hi 
wise  it  is  if  he  be  attainted  before  commissionera 
statute  of  \d\  u8  H.  8.  By  the  expresse  purview 
about  the  end  of  the  reigne  of  queene  Elisabeth,  c 
pyrats,  that  had  robbed  on  the  sea  merchants  of  I 
with  the  queen,  being  not  knowen,  obtained  a  cor 
whereby  amongst  other  things,  the  king  pant' 
felonies.  It  "as  [r]  resolved  by  all  the  judg«t  ol 
conference  and  advisement,  that  this  did  not  pard' 
far  seeing  it  was  no  feionie  whereof  .the  vonunon  1 
ssnce,  and  the  statute  of  28  //.  8,  did  not  alter  tl 
ordainc  a  triall  n:id  inflict  punishment,  therefore 
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P^rata  commcth  of  the  word  vti^aTu?,  which  signifieth  a  rover 
at  sea.  Attainder  of  heresie  or  prcemunire  worCeth  no  corrup- 
tion of  bloud,  nor  heresie,  forfeiture  of  lands;  but  in  case  of 
prcsmunirey  forfeiture  of  lands  in  fee  simple,  but  not  of  lands  in 
taiie,  as  fannerlj  hath  been  said  (a),     [/]  By  some  statutes  it  i{4^rm"i^^ 

tempore  E.  t.    35  £.  i.  de  Carlidc    oo  E.  3.  cap.  4.    (Doct.  &  St«d.  115.) 

is 


{2)  The  offence  of  PllJEMU^lREy  is  called  from  the  words  of  the  writ  pre- 
paratory to  its  prosecution.    It  is  described,  by  mr.  justice  Blackstone,  book  4, 
c.  8,  to  be,  *^  introducing  a  foreien  power  into  the  land,  and  creating  imperium 
*^  in  imperioy  by  paying  that  obedience  to  papal  process,  which  constitutionally 
*^  belonged  to  the  king  alone."    To  explain  fully  this  offence,  and  the  laws  of 
recusancy  mentioned  in  this  place,  by  lord  Coke,  it  is  necessary,  L  to  state  the 
laws,  %vhich  were  passed  before  the  Reformation,  to  restrain  what,  in  the  law  of 
England,  was  termed,  papal  provision,   or  the  pope's  presenting  to  English 
benefices, — and  papal  process,  or  the  pope's  interfering  in  the  process  of  the 
ecclesiastical  courts  of  England.    This  will  lead,  II.  to  a  statement  of  the  laws, 
which,  since  the  division  of  the  churches  at  the  Reformation,  have  been  passed 
against  those,  who,  from  their  remaining  in  communion  with  the  see  of  Rome, 
have  received,  in  die  laws  of  England,  the  appellation  of  papists,  and  persons 
professing  the  popish  reli|^on.    III.  After  tius,  will  be  shown  the  e&ct  and 
operation  of  the  laws,  which  hAVA  been  passed,  in  the  present  reign,  to  relieve 
persons  of  that  description.     IV.  Some  general  observations  will  then  be 
offered,  to  point  out  the  particular  laws,  to  which  his  majesty's  English  sub- 
jects in  conmiunion  with  the  see  of  Rome  are  still  exposed,  but  which  do  not, 
in  any  respect,  affect  English  protcstant  dissenters ;  and  some  remarks  on  the 
operation  of  the  toleration  act,  and  the  act  for  quieting  corporations,  so  finr 
as  they  affect  Roman  catholics,— -on  the  right  or  obligation  of  Roman  catholica 
to  serve  in  the  militia,  and  to  serve  on  juries,  and  on  their  right  to  be  admitted 
to  factories,  and  to  hold  offices  exerciseable  abroad* 

I.  WITH  RESPECT  TO  PAPAL  PROVISIONS  AND  PAPAL  PROCESS: — The 
31  £dw.  1,  is  said  to  be  the  foundation  of  all  the  subsequent  statutes  of 
praemunire.  It  recites,  that,  the  abbots,,  priors  and  governors,  had,  at  their 
own  pleasure,  aet  diverse  impositions  upon  the  monas^ries  and  houses  in  their 
subjection ;  to  remedy  which,  it  was  enacted,  that,  ui  fnture,  religions  persona 
ahenld  send  nothing  te  dieir  superiors  beyond  the  /ea ;  and  that  no  imposi- 
tions whatsoever  slMuld  be  taxed  by  priors  aliens.  By  the  35  Edw.  3,  stat*  6, 
27  Edw.  3,  Stat.  1,  c.  4,  and  stat.  2,  c.  i,  a,  3, 4,  it  "was  enacted,  that,  the  court 
of  Rome  should  present  or  coUate  to  no  bishopriof  or  living  in  England ;  and 
that,  if  any  one  disturbed  any  patron  in  the  prese^itation  to  a  living,  by  virtue 
of  papal  provision,  such  provisor  should  pay  finrj  and  ransom  to  die  king,  at 
his  will,  and  be  imprisoned  till  he  renounce^!  such  provision.  The  same 
punishment  was  inflicted  on  such,  as  should  die  the  kine  or  any  of  his  sid>- 
jects,  to  answer  in  the  court  of  Rome.  BSr  the  3  Richard  2,  ch.  3,  and 
7  Richard  2,  ch.  is,  it  was  enacted,  that  no  ei'ien  should  be  capable  of  letting 
bis  benefice  to  farm ;  and  that  no  alien  shou^.d  be  capable  of  being  presented 
to  any  ecclesiastical  preferment,  under  the  prjnalty  of  the  statute  of  provisors. 
By  the  Stat.  12  Richard '2,  c.  15,  all  liegemra  of  ue  king,  accepting  of  a  living, 
by  any  foreign  provision,  were  put  out  ol^'iie  king's  protection,  and  the  bene* 
fice  made  void.  To  which,  the  13  Richard  2,  stat.  2,  c.  2,  adds  banishment 
and  forfeiture  of  lands  and  goods;  and  ''by  c.  3,  of  the  same  statute,  it  was 
enacted,,  that,  any  person  bringing  over  any  citation  or  excommunication,  from 
beyond  sea,  on  account  of  the  executio^a  of  the  foregoing  statutes  of  provisors; 
shoidd  be  imprisoned,  forfeit  his  gooifs  and  lands,  and  moreover  suffer  pain  of 

life 


391.  a.]  Of  Warrautie.       L.3.  C.  13.  Sect.  745. 

is  said,  sur  Jbr/Hture  de  coiys  et  de  avoire^  or  sub  Jbri^adura 
omnium  qiue  in  potentate  sud  obtincty  or  to  be  at  the  king's  willy 

bodj, 


life  and  member.     In  the  writ  for  the  execution  of  these  statutes,  the  words 
pramunire  facias^  being  used,  to  command  a   citation  of  the  part^,  hare 
denominated,  in  common  speech,  not  only  the  writ,  but  the  offence  itself  of 
maintaining  the  papal  power,  by  the  name  of  praemunire.     The  16  Richards, 
c  5,  which  is  the  statute  generally  referred  to  by  all  subsequent  statutes,  is 
usually  called  the  statute  of  prsemunire.    It  enacts,  that,  whoever  procures 
at  Rome,  or  elsewhere,  any  translations,  processes,  excommunications,  bulls, 
instruments,  or  other  things,  which  touch  the  king,  against  him,  his  crown, 
and  realm,  and  all  persons  aiding  and  assisting  therein,  shall  be  put  out  of  the 
kinff's  protection ;  their  lands  and  goods  forfeited  to  the  king's  use ;  and  they 
shall  be  attached  by  their  bodies,  to  answer  to  the  king  and  his  council,  or 
process  of  pramunire  Jacias  shall  be  made  out  against  them,  as  in  other  caMS 
of  provisors.    By  the  2  Henry  4,  c.  3,  all  persons,  who  accept  any  provision 
'  from  the  pope,  to  be  exempt  m>m  canonical  obedience  to  their  proper  ordi- 
nary, were  also  subjected  to  the  penalties  of  praemunire.    This  is  said  to  be 
the  last  antient  statute  concerning  this  offence,  till  the  separation  of  the  churdi 
of  England  from  the  church  of  Rome,  in  the  reign  of  Henry  8.     The  penalties 
of  praemunire  have  been  since  applied  to  other  offences,  some  of  which  bear 
more,  some  less,  and  some  no  relation  to  this  original  offence.     Its  punishment 
is  €0  be  gathered  from  the  foregoing  statutes,  and  is  thus  shortly  summed  up 
by  sir  Edward  Coke,  *'  That,  from  Uie  cuiiTictiun,  the  defendant  shall  be  out 
*^  of  the  king's  protection,  and  his  lands  and  tenements,  goods  and  chattels, 
'**  forfeited  to  the  kins ;  and  that,  his  body  shall  remain  in  prison  at  the  king's 
**  pleasure,  ant.  129.  b.  or,  as  other  authorities  have  it,  during  his  life."*     Such 
is  die  offence  of  praemunire,  and  such  its  punishment  by  die  law  of  England. 
Whenever  it  is  said,  that,  a  person,  by  any  act,  incurs  the  penalties  of  i 

Snemunire,  it  is  meant  to  express,  that  he  thereby  incurs  the  penalties,  which, 
y  the  different  statutes  we  have  mentioned,  are  inflicted  for  the   offenoei 
therein  described.    This  account  o£  the  offence  of  praemunire,  and  ita  pnnisb^ ' 
ment,  is  taken,  or  rather  copied,  from  sir  William  Blackstone's  4th  Commentarfv 
chap.  8. 

II.  WITH  RESPECT  TO  THE  LAWS,  WHICH,  SINCE  THE  SEPARATION  OF  THE 
CHURCH  OF  ENGLAND  FROM  THE  CHURCH  OF  ROME,  AT  THE  TIME  OF  TUB 
REFORMATION,  HAVE  BEEN  PASSED  AGAINST  THOSE,  WHO  REMAINED  IN  COM- 
MUNION  WITH  THE  SEE  OF  ROME,-^the  laws  against  them  may  be  rediined 
under  five  heads ; — II.  1st.  The  first,  are  thoscj  tnhiek  subject  them  to  pemaUkL 
and  punishments  for  exercising  their  religious  worship  \ — sunder  which  head,m^ 
be  ranked,  the  laws  respecting  their  places  of  education,  and  the  ministers  of , 
their  church.    By  these  laws,  if  any  English  priest  of  the  church  of  Rome, 
born  in  the  dominions  of  the  crown  of  En^and,  came  to  England  from  beyond  , 
the  seas,  or  tarried  in  England  three  days,  without  confomung  to  the  churchy 
he  was  guilty  of  high  treason ;  and  those  incurred  the  guilt  of  high  treason, 
who  were  reconciled  to  the  see  of  Rome,  or  procured  omers  to  be  reconciled 
to  it.     By  these  laws  also,  papists  were  totally  disabled  from  giving  their  chil- 
dren any  education  in  their  own  religion :  if  they  educated  their  children  at 
home,  for  maintaining  the  school-master,  if  he  did  not  repair  to  church,  or 
was  not  allowed  by  the  bishop  of  the  diocese,  they  were  liable  to  forfeit 
10/.  a  month,  and  tne  school-master  was  liable  to  forfeit  forty  shillings  a  day;  , 
if  they  sent  their  children  for  education  to  anv  school  of  their  persuaaion  abroadt 
they  were  liable  to  forfeit  100/.  and  the  children  so  sent  were  disabled  from 
inheriting,  purchasing  or  enjoying  any  lands,  profits,  goods,  debts,  duties, 
legacies,  or  sums  of  money. — Saying  mass  was  punishable  by  a  forfeiture  of 
2oq  marks :  hearing  it,  by  a  forfeiture  of  jioo.    See  i  Eliz.  du  a.    23  EUa.  ch^i* 

^  avElis. 
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bodj,  lands,  and  goods,  and  the  like,  tliese  are  not  extended  to 
the   losse  of  life  or  member,  but  to  imprisonment,  lands  and 

goods. 

37  Eliz.  ch.  {2.  spEliz.  ch.  6.  35  Eliz.  ch.  2.  2  Jac  1.  ch.  4.  3  Jac.  I. 
eh.  4,  5.  7  Jac.  1.  ch.  6.  3  Car.  1 .  ch.  2.  25  Car.  2.  ch.  2.  7  &  8  W.  3,  ch.  27. 
I  Geo.  1.  ch.  13.— 11.  2d.  Under  the  second  head  were  those  laws,  which 
punished  the  English  communicants  with  the  church  of  Rome  Jbr  twt  cou" 
forming  to  the  established  church.  These  are  generally  called  the  statutes  of 
recusancy  It  should  be  obsenred,  that,  absence  from  church,  alone,  and 
unaccompanied  by  any  other  act,  constitutes  recusancy,  in  the  true  sense  of 
that  word.  Till  the  statute  of  the  35  Eliz.  chap.  2,  all  nonconformists  were 
€K>n8idered  as  recusants,  and  were  all  equally  subject  to  the  penalties  of  recu- 
■ancy  :  that  statute  was  the  first  penal  statute  made  against  popish  recusants, 
by  that  name,  and  as  distinguished  from  other  recusants.  From  that  statute 
arose  the  distinction  between  protestant  and  popish  recusants ;  the  former  were 
subject  to  such  statutes  of  recusancy,  as  preceded  that  of  the  35th  of  queen 
Elizabeth,  and  to  some  statutes  against  recusancy,  made  subsequently  to  that 
time;  but  they  were  relieved  from  them  all,  by  the  act  of  toleration,  in  the 
itt  year  of  king  William's  reign.  From  the  35th  Eliz.  c.  2,  arose  also  the  dis- 
tinction between  papists  and  persons  professing  the  popish  religion,  and  popish 
recusants,  and  popisn  recusants  convict.  Notwithstanding  the  frequent  men- 
tion in  the  statutes,  of  papists  and  persons  professing  the  popish  religion, 
neither  the  statutes  themselves,  nor  the  cases  adjudged  upon  uiem,  present  a 
dear  notion  of  the  acts  or  circumstances  that,  in  the  eye  of  the  law,  consti- 
tuted a  papist y  or  a  person  professing  the  popish  religion.  When  a  person  of 
that  description  absented  himself  from  church,  he  mled  the  legal  description 
of  a  popish  recusant :  When  he  was  convicted  in  a  court  of  law  of  absenting 
lunselr  from  church,  he  was  termed  in  the  law  a  popish  recusant  convict:  to 
this  must  be  added  the  constructive  recusancy  hereinafter  mentioned  to  be  in- 
curred by  a  refusal  to  tak^  the  oath  of  supremacy. — ^With  respect  to  the 
atatutes  against  recusancy ;  by  tiiese  statutes,  popisn  recusants  convict  ware 
punishable  by  the  censures  of  the  church,  and  by  a  fine  of  20^.  for  everj 
month,  durine  which  they  absented  themselves  from  church ;  they  were  dis- 
abled from  hofding  offices  or  employments ;  from  keeping  arms  in  their  houses ; 
^om  maintaining  actions  or  suits  at  law  or  in  equity ;  from  being  executors  or 
guardians ;  from  presenting  to  advowsons;  from  practising  in  the  law  or  physic; 
and  from  holding  offices,  civil  or  military :  they  were  simject  to  the  penalties 
attending  excommunication,  were  not  oermitted  to  travel  five  miles  from  home, 
unless  by  licence,  upon  pain  of  forfeitmg  all  their  goods ;  and  might  not  come 
to  court  under  pain  of  100/.  A  married  woman,  when  convicted  of  recusancy » 
was  liable  to  forfeit  two  thirds  of  her  dower  or  jointure.  She  could  not  be 
executrix  or  administratrix  to  her  husband,  nor  have  any  part  of  his  goods  ; 
and,  during  her  marriage,  she  might  be  kept  in  prison,  unless  her  husband 
redeemed  her  at  the  rate  of  10/.  a  month,  or  me  third  part  of  his  lands ;  popish 
recusants  convict  were,  within  three  months  after  conviction,  either  to  submit 
and  renounce  their  religious  opinions,  or,  if  required  by  four  justices,  to  abjure 
.  Ae  realm :  and  if  they  did  not  depart,  or  if  they  returned  without  licence,  Uiey 
were  guilty  of  felonv,  and  were  to  suffer  death  as  felons.^ — (See  the  statutes  re- 
ferred to  under  the  rormer  head. — ^11.  3.  As  to  the  penalties  or  disabilities  attend- 
ing  the  refusal  of  Roman  catholics  to  take  the  oath  qfsupremacyy  the  declaration 
mgainst  transubstantiationy  and  the  declaration  against  popery :  It  must  be  pre- 
mised, that,  Roman  catholics  make  no  objection  to  take  the  oath  of  aUe* 
g^tmccy  1  G.  2.  c.  13,  or  the  oath  of  abjurationy  6  Geo.  3.  c.  53. — With  respect 
t(k  the  oath  of  supremacy ^ — ^by  the  1st  Elizabeth,  ch.  1,  the  persons  therein 
mentioned  were  made  compellable  to  take  the  oatii  of  supremacy  contained  iiv 
Aat«ot :  by  the  3d  of  king  Jamei  the  1st,  ^  4,  another  oath  was  prescribed 
Vou  II.  3  C  to 


"  aa  foreign  prince,  person,  prelue,  aUte  or  potentate,  hatb 
"  have,  'any  juriidictioii,  power,  nipremac/,  pre-emiiieiice  or  «u 
"  uatticsl  or  ^uritiul,  within  the  reuliu."  It  was  required  to  b 
perBoia  therein  named  i  it  might  be  tendered  to  say  penon,  bj  m 
of  the  peace ;  and  pcnoiw  refusing  the  oath  so  tenoered  irere  i 
popish  recusants  convict,  and  to  forfeit  and  to  be  proceeded  a^ 
llua  was  the  coostructivc  recusancy  rderred  to  above.  It  waa  i 
itself  of  recusimcv,  which  as  we  have  aheady  observed,  conaii 
the  party's  abseuLng  himself  from  diurch:  it  was  the  offence  of 
oaths  of  supremacy,  and  the  other  oaths  prescribed  by  the  mc 
the  refusal  of  which,  was,  by  that  statute,  placed  on  the  sami 
legal  conviction  on  the  statutes  of  recki&ancy,  and  subjected  the 
to  the  penalties  of  those  statutei. ,  This  was  the  moat  severe  o 
uainst  ]>apists.  The  punishment  of  recusancy  n-as  penal  in  the 
die  perMMis  objecting  to  the  oath  in  c^uestion,  miffot  be  subjei 
penalties  of  recusancy,  niLrely  by  their  refusing  the  oMb,  tme 
Xhtta.  It  added  to  the  penal  nature  of  these  laws,  that,  the  oa 
might  be  tendered,  at  the  mere  will  of  two  justices  of  peace,  wii 
vious  information  or  complaint  before  a  magistrate,  or  any  other  ■ 
by  refusing  to  take  the  oath  of  supremacy,  when  tendered  to  u 
came  liable  to  all  the  penalties  of  recusancy ;  and  the  aame  refi 
Wm.  3,  ch.  4,  and  i  Geo.  i.  at.  a,  ch.  13,  restrained  them  fron 
law  as  advocates,  barristers,  solicitors,  attorniei,  notaries,  or 
from  voting  at  elections — II.  4.  IVUh  raptct  to  rtcdving  tke  tat 
Lord's  tupper :  By  the  13  Charles  3,  (commonly  called  the  cor] 
no  persons  can  be  legally  elected  to  any  office,  relating  to  the  | 
any  city  or  corporation,  imless,  within  a  twelvemonth  before,  h 
the  socrauient  of  the  Lord's  supper,  according  to  the  ritea  of  t 
England ;  and  he  is  also  enjoined  to  take  the  oaths  of  allegiance  ai 
at  uie  same  time,  that  he  takes  the  oath  of  office,  or,  in  defau 
these  requisites,  such  election  shall  be  void. — II.  5.  At  to  tke  deeti 
tratuubUantiation :  By  the  Sjtli  Car.  1,  ch.  a,  (commonly  called 
all  oHicert,  civil  and  military,  are  directed  to  take  the  oath,  1 
declaration  against  transubstaiitiation,  in  the  court  of  Kine'a  B< 
eery,  the   next  term,   or  at  the  next  quarter  sesdona,    or    (b 
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case  judgement  of  death  shall  be  given,  as  in  case  of 

[3Q|n  felonie,  viz.  that  he  be  c:^  hanged  by  the  necke  till  he 
l^    J  be  dead,  and  consequcntlj  his  bloud  is  corrupted  (as 
our  author  here  saitn),  and  shall  forfeit  as  in  case  of 
felonie. 

There 


Car.  2,  St.  2,  ch.  i,  contains  the  declaration,  and  prescribes  it  to  be  made^ 
bjr  members  of  either  house  of  parUament,  before  they  take  their  seats.  By 
it,  they  declare  their  disbelief  of  the  doctrine  of  transubstantiation,  and  their 
belief  that,  the  invocation  of  saints,  and  the  sacri6ce  of  the  mass,  arc  ido- 
latrous.—II.  7.  With  respect  to  the  laws  affecting  their  landed  property :  How 
this  was  affected  by  the  law  against  recusancy,  has  been  already  mentioned. 
By  the  11  &  12  W.  3,  ch.  4,  it  was  enacted,  that,  a  person  educated  in  the 
popish  religion,  or  professing  the  same,  who  did  not  in  six  months,  after  the 
aj^e  of  sixteen,  take  the  oaths  of  allegiance  and  supremacy,  and  subscribe 
the  declaration  of  the  30th  Cha.  2,  should,  in  respect  of  himself  only,  and  of 
his  heirs  or  posterity,  be  disabled  to  inherit,  or  taJce  lands  by  descent,  devise, 
or  limitation,  in  possession,  reversion,  or  remainder :  and  that,  during  his  life, 
till  he  took  the  oaths,  and  subscribed  the  declaration  against  popery,  his  next 
of  kin,  who  was  a  protestant,  should  enjoy  the  lands,  without  accounting  for 
the  profits ;  and  should  be  incapable  of  purchasing ;  and  that,  all  estates,  terms, 
interests,  or  profits  out  of  lands,  made,  done,  or  suffered  to  his  use,  or  in 
trust  for  him,  should  be  void.  By  3  Jac.  1,  ch.  5,  1  W.  &  M.  c  26,  12  Ann. 
St.  2,  c.  14,  and  11  Geo.  2,  c.  17,  papists,  or  persons  professing  the  popish 
religion,  were  disabled  from  presenting  to  advowsons,  and  other  ecclesiastical 
benefices,  and  to  hospitals  and  other  charitable  establishments.  By  annual 
acts  of  the  legislature,  papists  being  of  the  age  of  18  years,  and  not  having 
taken  the  oaths  of  allegiance  and  supremacy,  were  subjected  to  the  burthen 
of  the  double  land-tax.  By  a  statute  made  in  the  second  session  of  the  first 
year  of  Geo  ist,  ch.  ^^^  they  were  required  to  register  their  names  and 
estates  in  the  manner,  and  nnaer  the  penidties,  therein  mentioned ;  and  by  the 
3d  Geo.  1.  c.  18,  continued  by  several  subsequent  statutes,  an  obligation  of 
enrolling  their  deeds  and  wills  was  imposed  on  them.  Such  were  the  prin- 
cipal penal  laws  against  Roman  catholics,  immensus  aliarum  super  alias  acerva" 
tarum  iegtim  cumtdus  (Liv.  3.  34.)  at  the  time  of  the  accession  of  the  house 
of  Brunswick. 

III.  WITH  RESPECT  TO  THE  LAWS  WHICH  HAVE  BEEN  PASSED  IN  THE 
PRESENT  REIGN  FOR  THE  RELIEF  OF  ROMAN  CATHOLICS^^lll.  1.  The  only 
act  of  any  importance,  which,  till  the  reign  of  his  present  majesty,  was  passed 
for  their  relier,  (and  that  operated  but  in  an  indirect  manner  for  their  benefit,) 
was  the  act  of  the  sd  Geo.  1.  c.  18.  On  the  construction  of  the  1 1  &  12  Wm.  3, 
ch.  4,  it  haa  been  held,  that,  as  it  expressly  confined  the  disability  of  papists 
to  take  by  descent  to  themselves  only,  and  preserved  their  heirs  and  posterity 
from  its  operation,  it  was  not  to  be  construed  as  preventing  the  vesting  of  the 
freehold  and  inheritance  in  them,  in  cases  of  descent,  or  transmitting  them  to 
their  posterity:  but  that  the  disability  respected  only  the  pernancy  of  the 
profits,  or  beneficial  property  of  the  lands,  of  which  it  deprived  them  during 
their  non*conformity.  Whether  that  part  of  the  statute,  which  relates  to  their 
taking  by  purchase,  should  receive  the  same  construction,  was  a  frequent  sub- 
ject of  discussion,  the  statute  being,  in  Uiat  branch  of  it,  without  any  limita- 
tion. To  remedy  this,  the  act  we  are  speaking  of  was  passed :  it  enacts,  that  no 
rnHit  ior  a  full  and  valuable  consideration,  by  the  owner  or  reputed  owner  of 
any  lands,  or  of  any  interest  therein,  theretofore  made,  or  thereafter  to  be 
ismde,to  a  protestant  purchaser,  shall  be  imp&aiched,  by  reason  of  any  disability 
or  such  papist,  or  of  any  person  under  whom  he  claims,  in  consequence  of 

3ca  *o 
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ft]  B«a<i.B~4.       [A]  There  k  alio  a  court  of  ih*  conttable  aad  iimi ihall,  ^ 
bLift  km  cooonnce  of  oootmcts  of  dee^  of  ttram.  Bud  oTmniA 

■9  B.  *  a^  •■  Ba  hri.  siK.*.n.i»  iIL4.ci«.  iaB.4.4h(. 
]7U.«ti.  Bdt.?«fl  ■&«.•»)).  F«tBccip,3t.  Bm.Pw1  «IL4.n. 
tiU.  «-x«-  aaaAS.  8UB£nCW.«5.  Suii.d«  Amml  4  E.  I.  Br-Gw. 
■a«  R.^  PxL  •lLfl-B».  B«.rBl  5B4.M.3».  Am.  V»e.  9  H.  4. 
MM-  •H-ll»l|i.  »lB.4.l7b-  C-ofcj  10  U.  T  p"  V.««r.  ilE-m. 
Omt  tap  17S.  Ct  3^  4>.  Pmc  m  C-  3-  ia  Sac  k  Cow.  ile  K^'*  aw.  p. 
ME.3.  t»r  Rpf.  Bot-M  k  Cooat.  •!■  Uk. cMT.  Bac  PhL  aS  E.  3,  bo.  a.  Xw 
tivx'ica*.     BatPad.rtE-a.Bp.ia.lt.Cii  wnfc  Af)d'»  c— c 


tbe  11  A  i>  W.  3.  unlcM  the  pctsoti  taking  MAntOMge:  of  rach  disabOitj,  lU 
tiMe  rrcOTored  brrun;  ibe  ule,  or  g>*«n  notice  of  hb  claim  to  the  nanima, 
or  hrfatt!  tlie  cvnimct  for  sale^  •Bkll  have  entered  his  cLUiri  at  me  qaav 
MHimii.  and  benSfide  j>unu«d  hi*  remedy-  The  act  then  recites  the  dafld 
of  the  II  &  11  W.  3,  dirablinf;  pamst«  from  purchating ;  and  aflemrdlcflK^ 
tbu,  ihoMi  cIbums  >hall  not  bo  Uirrcby  aJtered  or  repealed,  but  diaS  mm 
in  full  force.  'Xhi*  proviio  it  couched  in  such  general  words,  that,  it  cntW 
•  doubt  in  lome,  wbL-tlicr  it  did  not  nearly  frustrate  the  wboh>  rifcei  rf 
the  oct.  To  lliis  it  WM  answerod,  thai,  notwithEtanding  the  prorim.  lit 
tmacling  part  uftfie  statute  na«  in  full  force  for  the  bene£t  of  a  protiatel 
purt'lioAcri  und  that,  the  proviso  operated  only  to  declare,  that,  papists  chat- 
mIvcp,  should  Dol  derive  any  hcnetii  from  the  act,  in  any  purchases  they  Ebodl 
attempt  to  make,  under  (he  foregoing  clauses.  This  was  considervd  the  beOR 
OjHiuuii,  and  on  the  authority  of  it,  ntsnypurchases  of  considerable  con 
were  made.  Sec  also  6Geo.  9.  ch.  5.  Inus  the  laws  agaiittt  Roman  __ 
Mood  nl  the  time  of  tlie  accession  of  hia  preaent  majesty.     I>urtDg  hii 

tVoact«,  each  of  great  importaBcc,  have  been  passed  in  their  favour. UI.  i.&[ 

fiaf  qflhe  181A  of  hi*  reign,  ch,  60,  it  ms  enacted,  that  «o  much  of  the  llttf 
V.  3,  ai  related  to  the  prosecution  of  popish  priests  and  jcstiits,  and  imm»  ' 
(ng  for  lifu  papists,  who  keep  schools,  or  to  disable  pspiFt?  from  taking  Vfr 
scent  or  iiurcliasc,  should  be  repealed,  as  to  nil  papists  or  persons  nroie*-i^ 
tlie  popish  religion,  claiming  under  titles  not  llientofore  litigated,  who  within  si 
months  after  tbe  act  passed,  or  their  coming  of  age,  should  take  the  oath  tiierttj 
prescribed  Upon  this  act,  a  caso  was  decided  in  chancery,  on  the  iSth  of 
becember  lyB^j,  under  the  name  of  Bunting  v.  Willinmson.  In  that  oat. 
a  bill  biid  been  filed,  clniniiiig  an  estate  given  to  a  person  profesjinp  ilf 
popiflh  rcfigion,  by  will,  aliening  the  incapacity  ocasioned  by  the  act  of  tht 
lith  and  tath  of  king  William.  The  testator  died  many  years  before,  anJ 
af^er  his  dcatli  a  suit  had  been  instituted  by  another  person,  who  clainwl  * 
his  heir  at  law,  and  that  suit  was  depending  at  the  time  when  the  statute  of  tin 
i8th  (ico.  3,  c.  (io,  was  passed;  but  was  afterwards  dismissed  for  want  rf 
prosecution.  Tlic  plaintiff  filed  his  bill,  some  time  after  the  act,  claiming  is 
right  of  his  wife,  as  heir  at  law.  The  defendants  pleaded  their  title  nndec  ite 
testator's  will ;  and  that,  the  defendant,  who  was  beneficially  interested,  hara^ 
or  claiming  the  estate  under  that  will,  had  taken  the  oath  prescribed  by  4( 
act,  and  concluded  with  an  averment,  that,  the  title  had  not  been  before  liti- 
gated by  the  plaintiff,  or  any  person  under  whom  he  claimed.  The  plaiffd; 
on  argument  of  the  plea,  contended,  that,  the  words  not  hitherto  iiti<'at(d..  a- 
tended  to  tlie  ease  then  before  the  court,  because  the  title  had  been'^IitieiKi 
and  w;is  in  litigation  at  the  time  the  act  passed.  But  the  lords  commissiooes, 
Ashlmrst  and  Hothara,  were  clearly  of  opinion,  that,  the  plaintiJF  not  hrin 
before  litigated  the  title,  nor  claiming  under  aiw  person  who  had  litigated  it, 
the  case  of  tlie  defendants  was  within  the  benefit  of  the  act,  notwithstandio! 
tlie  prior  litlgaUon;  and  the  plea  w.is  allowed.— HI.  3.  With  respect  totiieti 
^iht  31J(  of  kis  present  majesty,  cap.  33.     That  statute  may  be  divided  i* 
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of  the  realme  and  also  of  things  touching  warre  within  the  realme» 
which  may  not  be  determined  or  discussed  by  the  common  law, 
and  also  all  appeales  of  offences  done  out  of  the  realme,  and  they 
proceed  according  to  the  civil  law :  but  these  things  more  pro- 
perly pertaine  to  another  kind  of  treatise,  and  tlierefore  I  shall 

^       speake 

six  parts:  The  1st,  contains  the  declaration  and  oath  aflerwards  referred  to 
in  the  body  of  the  act,  and  prescribes  the  method  of  taking  it:  The  2d,  is  a 
repeal  of  the  statutes  of  recusancy,  in  favour  of  persons  taking  the  oath 
thereby  prescribed :  The  3d,  is  a  toleration,  under  certain  regulations,  of  the 
religious  worship  of  the  Roman  catholics,  qualifying  in  like  manner,  and  of 
theu*  schools  for  education:  The  4th,  enacts,  that,  in  future  no  one  shall  be 
summoned  to  take  the  oath  of  supremacy  prescribed  by  the  ist  W.  and  Mary, 
sect.  1,  c.  8,  and  1st  Geo.  1,  sect  2,  cap.  13,  or  the  declaration  against  tran« 
substantiation  required  by  the  25th  Ch.  2.— that  the  1st  W.  and  Mary,  sect,  ip 
ch.  9,  for  removmg  papists  or  reputed  papists  from  the  cities  of  LondoA  and 
Westminster  shall  not  extend  to  Roman  catnolics,  taking  the  appointed  oath;— 
and  that,  no  peer  of  Great  Britain  or  Ireland,  taking  that  oatli,  shall  be  liable 
to  be  prosecuted  for  coming  into  his  majesty's  presence,  or  into  the  court  or' 
house  where  his  majesty  resides,  under  the  30th  Car.  2,  stat.  2,  ch.  1.:  The 
5th  part  of  the  act,  repeals  the  laws  requiring  the  deeds  and  wills  of  Roman 
catholics  to  be  registered  or  enrolled:  The  oth  dispenses  persons  acting  at  » 
counsellor  at  law,  barrister,  attorney,  clerk,  or  notary  from  taking  the  oath  of^ 
supremacy  or  the  declaration  against  transubstantiation. 

The  declaration  prescribed  by  the  act,  is  contained  in  these  words:  "  I,  A.Bt. 
*'  do  hereby  declare,  that  I  do  profess  the  Roman  catholic  religion."  Till  th^ 
passing  of  this  act,  the  persons,  who  were  the  subjects  of  it,  were  known  in  the- 
Englidn  law  by  Uie  name  of  papists,  reputed  papists,  or  persons  professing^ 
the  popish  religion.  By  requiring  this  declaration  from  them,  the  law  hat 
iniposed  on  them,  and  probably  wiU  in  future  recognize  them  by,  the  name  'of* 
Roman  catholics.  Still,  when  the  ancient  penal  laws  against  them  are  to  be. 
mentioned  with  professional  accuracy,  it  may  sometimes  be  found  necessary, 
(and  this  necessity  has  been  experienced  in  the  course  of  this  annotation,)  to* 
inention  them,  under  the  name  applied  to  them  by  the  abrogated  law. 

It  is  observable,  that,  as  the  bill  was  originally  Earned,  and  as  it  stood,  when^ 
having  passed  the  commons,  it  was  brought  into  the  house  of  lords,  the  first  clause 
in  it  directed,  that  the  oath  contained  in  the  act  of  the  18th  year  of  the  reigm 
of  his  present  majesty  should  be  taken  no  longer ;  but  that,  the  oatli  appointed 
by  the  bill,  should,  in  future,  be  administered  in  its  stead,  and  should  ginb 
the  same  benefits  and  advantages,  and  should  operate  to  the  same  effects  and 
purposes,  as  the  oath  contained  in  tlie  18th  of  his  present  majesty.  This 
clause  was  altered,  in  the  house  of  lords,  to  the  form  in  which  it  now  standsL 
It  does  not  express,  that,  the  oath  contained  in  it  shall  entitle  the  persone 
taking  it  to  the  benefits  of  the  act  of  the  1 8th  of  his  present  majesty :  it  otAy 
expresses,  that,  it  shall  be  lawful  for  catholics  to  take  the  oath  of  the  31st  of 
his  present  majesty,  at  the  places  and  times,  and  in  manner  therein  mentioned« 
Thus,  it  was  very  uncertain,  whether  persons  taking  only  the  oath  prescribed 
by  the  31st  of  his  present  majesty,  would  be  entitled  to  the  benefit  of  the  act 
of  the  18th  of  his  present  majesty,  so  as  to  be  relieved  from  the  penalties  and 
disabilities,  from  which,  the  persons  taking  the  oath  prescribed  by  that  act,  wene 
released  by  it  The  chief  or  these  penalties  and  disabilities  were  those  inflicted 
by  the  11th  and  12th  W.  3,  which  disabled  them  from  taking  by  descent  *'Of^ 
pMTchase.  From  these  penalties  and  disabilities  they  were  exposed  teraudif 
real  grievance.  It  seemed,  therefore,  advisable  for  every  Rooian  catholto,* 
who  wished  to  be  secure  in  the  enjoyment  of  his  landed  property,  to  take  bodl 
tb^  declaration  and  oath  prescribed  by  the  act  of  the  31st,  and  t)ie  oath  pre- 

3^3  scribed 


WMniLnt.  were  then  posseHc^  by  protwtants.  enacted,  that,  • 
in  con-n-qui'iK"!*  of  tlijt  circunit'lancc.  should  be  rated,  at  mart 
liiij,-*  i-i  iho  (wiiml,  thi-  i-ommis>iontTS  might,  on  complaint,  e: 
truth  ol'Un;  LOiiiplaiiit.  ;unl  ocrtifv  the  Kuiie  to  the  barons  of 
bcliire  thi-  sifih  oftlic  tollowing  jjeptpmber,  who  were  to  dkct 
by  tht  loILwiiig  Ni'wnibiT. 

IV  iiii;;  f:r>F'!Tr  r^* nir  fo>\PAP.ATirr.  sirt'triox  of  n 
ni'iM  Mi:f  >■  iv;*  ii'-f  ><'yi-'.\  t.irnoiics.  as  to  the  FF.yji. 

Rin  I:.'  ~.0  I'iihil  i-IY  JCK  ^IK'HnMHYLAW,  I\  CO 
7Ji(i''  ':ih''h"~i  .""!:.'M;j'J.f>; — it  has  been  already  shown 
iloiiils  o'.i  thi.'  coqii)rjtii>!\  and  i^st  actc.  IV.  i.  The  stdiuic  of 
aii>l  M.tn.  ( eonii '.<.(>■  I !y  Lalicd  ilie  tderaii'm  a<-i ),  cxenipta  ail  di 
pjpi>i>  and  .<ui-!i  iu-  dt'iiy  tlif  Trinity,  from  all  penal  lawv  reld 
praiidi'd  tlu'\  t^kc  I'.K  oaths  ai  aiiegiance  and  fupremacv.  ai 
d«i,->.i[.io>''i  U£:ji:'^t  |>ti;<i^ry,  and  repair  to  some  caDeTt.>eation  i 
bisl^'')!'  court.  i>r  at  tin.'  »>:»?ion«.  Hut  there  U  notElng  in  thit 
jteii^!'.  I'iili.r  uith  liii'  lea:  act  or  the  con>oratLou  act.  to  tar 
the  obliji.iiiou  of  nctitini;  the  sacrament  ot  our  Lord's  £U{^>cr  • 
log  in  odices,  or  ciLCtcd  to  serre  in  corporations -.  and  tner«  i 
act  of  ihc  :)i!>t  ot'  lii«  pre^L-n:  majti^tv.  which  dt»p«ifet  catti 
obU^.ition.  in  case  of  th.cir  ]Feri:n£  in  oJKees.  or  being  adnutLei 
lijus.  With  respect  thi-nfore  to  the  in:  ect  snJ  ciTXTdtjiin  c 
uulv  jcis  which  su'.ijevi  the  procesiant  di«^'nter»  to  .;ny  penoltie 
to  i!^.';.  tl..:  KiKiian  cji'aoiics  arv  sub'tct  equally  n'th  ibe  orote^ 
there  i».  therefore,  no  penalty  or  oiMbLity  thai  aifectsthe  pnxe- 
to  *\:w'u  Uo::--i:i  cj:hoJc»  are  not  subject  cq-.i^:\.  but  there  kJ 
jieaa'ti^'*  J::.i  dii-abliiti^.s  :o  which  Rou-.an  catholics  ar«  subjtfvi 
aai  re>p;c:  .:--c:  I'f.e  pr.notasi  disWDti-r^.  The  prmcipal  ot 
by  :h.'  ;;o  C^*.  •-.  Ko^uai;:  c:ithi<!ic».  in  corjeouvnce  of  reiusin^ 

..__ .    r  the  decIara:ionaca'c$t  poperf.  are  dii^led  inxn 

o^is.  of  p^u'La.Ui:;::  by  the  yih  and  SthofWrn.  3,  cb.  z~.  ihoi 
tOM  th('  oath  cf  $upre;iiacr  .ire  disabled  tram  tociiu;  at  eiec^ior 
u:uu^  Ko-^.'-zn  ca:ho!:c*  are  dicabied  from  pie>cDtias  to  ad 
,cul:ar  to  u:.ci.  caakers  and  even  Jews  tuTioc  the  mil  ei 


ho^is.  ot 
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In  Uie  same  manner  it  b,  if  a  man  be  attainted  of  higk-treasoo, 
the  wafrantie  is  also  defeated. 

"  The  blood  is  corrupted  hetxneetie  them,  8^c**    [*]  Aptly  is  a  [•]Stwif.  fib.  3. 
mAnsaid'to  be  attainted,  aitinctus,  for  that  by  his  attainder  of  ^•^r.  195.  b. 

•^  27  E.  3. 77. 

13  H.  4.  8.     Vid.  ni.  Jib.  1,  in  tbe  Ch:^.  of  Dower.     (3  Lut.  240.) 

treason 


the  church  of  England. — IV.  a.  Upon  the  corporation  act,  it  seems  to  have 
been  the  prevailing  cminjon,  that,  the  election  ot  a  person,  who  did  not  comply 
with  the  requisites  of  that  statute,  and  all  the  acts  done  by  him,  were  void.  To 
prevent  the  consequences  of  this,  the  statute  of  the  stk  Geo.  1,  was  passed,  inti- 
tuled»  "  An  act  for  quieting  and  establishing  corporations y^  by  which  it  wag 
enacted,  that,  no  incapacity,  disability,  forfeiture,  or  penalty  should  be  incur-^ 
rad,  unless  the- person  if^re  removed,. or  a  prosecution  against  him  commenced, 
within  six  months  afber  bii  election^  It  was.  also  enacted,  that,  the  acts  of  the 
person,  omitting:  to  qualify,  should  not  be  avoided.  Upon  this  act,  an  impor«» 
tant  question  arose,  wbetoer  dissenters,  being  ineligible  to  public  offices,  could 
be  obliged  to  fine  for  not  serving  them.  This  point  came  to  a  direct  issue,  in 
the  case  of  Allen  Evans,  esq.  It  was  finally  heard,  in  the  house  of  lords,  on  the 
4th  February  1767,  when  it  was  determined  in  favour  of  the  dissenters.  For 
the  relief  of  those,  who  omit  to  Qualify  for  serving  in  offices,  or  for  being  elected 
into  corporations,  an  actof  parliament  is  passed  annually,  by  whidi,  after  men- 
tioning the  corporation  and  test  acts,  ana  some  others,  which  do  not  relate  to 
the  point  under  constderation^  it  is  enacted,  that,  persons  who,  before  the  pafls-» 
i^g  gf  the  act,  have  omitted  to  qualify  in  the  manner  prescribed  by  those  acts^ 
and  who  shall  properly  qualify  before  the  !25th  of  the  ensuing  December,  shall 
be  indemnified  against  all  penalties,  forfeitures,  incapacities,  and  disabilities^ 
and  their  elections^  and  the  acts  done  by  them,  are  declared  to  be  good.  There 
It' nothing  in  this  act  which  excludes  catholics  from  the  benefits  of  it  —IV.  3.  By 
the  militia  acty  it  is  enacted,  that,  no  person  shall  be  enrolled  in  the  militia,  vat* 
less  he  takes  the  fbllowing  oath :  ''  I,  A-.  B,  do  sincerely  promise  and  swear^ 
"  that  I  will  be  fhithful'aind  bear  true  allegiance  to  his  majesty  King  George^ 
**  his  heirs  and  successors.  And  I  do  swear,  that  I  am  a  protestant,  and  that  I 
**  will  faithfully  serve  in  the  militia,  within  .the  kingdom  of  Great  Britain,  for 
*'  the  defence  of  the  same,  during  the  time  for  which  I  am  enrolled,  unlew  i 
**  shall  be  sooner  discharged."  It  seems  to  deserve  consideration,  whether,  undei^ 
the  existing  laws,  cathohcfrmay  not  claim  to  be  exempted  from  serving  in  the 
militia,  upon  die  same  ground,  as,  in  the  cited  case  o£  Allen  Evans,  the  protes- 
tant dissenters  claimed,  and  were  allowed,  to  be  exempted  from  the  obligation  of 
serving  in  offices,  viz.  Hmt  by  law  they  are  ineligible,  and  consequently  are  not 
compellable  to  fine  for  not  serving. — ^IV.  4.  fV4th  respect  to  the  right  of  Roman 
mtholics  to  serve  on  juries^  there  does  not  appear  to  have  ever  been  any  law^ 
which  subjected  them  to  any  such  disability,  except  the  statutes,  generally 
called  the  statutes  of  recusancy.  Hie  statute  of  ttie  13  Car.  3,  commonly 
called  the  corporation  act,  relates  to  those  offices  only,  which  concern  the  go* 
yemment  of  cities  and  corporations.  The  statute  of  the  35th  Car.  II.  com*' 
monly  called  the  test  act,  (since  explained  by  the  9th  of  Geo.  II.),  regards 
only  civil  and  military  offices.  Neither  of  these  acts,  therefore,  abridges  ca^ 
tholics  of  the  right  in  question.  With  respect  to  the  statutes  of  recusancy> 
amcmg  other  penalties  to  which  these  subjected  popish  recusants  convict,  one 
was,  that,  they  became  lia])Ie,  upon  conviction,  to  ail  the  consequences  of  ex-- 
communication,  and  it  has  been  generally  understood,  that,  persons  excommu- 
nicated are  disabled  from  serving  on  juries.  We  have  more  than  once  observed, 
that,  in  the  proper  sense  of  the  word,  not  attendingithe  service  of  the  church  of 
England,  alone,  and  unaccompanied  by  any  other  circumeiaBcey  constitutee 

3  c  4  recusancy* 
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tfCMOD  m  fdonie  hit  blood  it  so  slaiBod  and  oornipCod,  ■••  im, 
hif  children  cannot  be  heirts  to  him,  nor  to  anj  other 
and  therefore  the  warrantie  cannot  binde;  iat  thereby  h 
are  to  be  bound. 


rectuancy.  Of  this  non-attendance  at  churcfat  every  Roouui  catholic,  necet- 
tarily,  wat  guilty,  and  he  might  be  conricted  of  it  by  a  very  tununary  proccK. 
But  till  bin  euilt  wai  established  in  a  judicial  manner,  the  law  did  not  take  notice 
of  it ;  and  ttierefore,  unless  an  actual  conriction  had  taken  place,  he  was  asl 
subject  to  any  c^  the  penalties  consequent  to  recusancy.  But  it  has  been  mea- 
tioned,  that,  there  was,  besides  thb,  a  species  of  coDstnictiTe  recusancy,  to 
which  everr  catholic  was  liable,  by  refusmg  to  make  the  declaration  agaait 
popery,  and  to  take  the  oath  of  supremacy.  This  had  a  more  direct  operatMB 
on  their  ability  to  serve  as  jurors.  Now  as  well  the  declaration  against  popeiyi 
as  the  oath  of  supremacy  might  be  tendered  to  a  catholic  in  tne  very  court 
where  he  presented  himself  to  serve  as  a  juryman  A  refusal  amounted  to  ooa- 
i^ction  :  on  conviction  he  became  subject  to  all  the  penalties  of  excommunica- 
tion, and  onit  cff  those  penalties,  (at  least,  bv  the  opmion  of  the  old  lawyers), 
was  a  disqualification  to  serve  on  juries.  Thus,  it  was  always  in  the  power  of 
the  court,  and  perhaps  of  any  two  magistrates  present,  to  convict,  on  the  spot, 
a  catholic  of  recusancy,  and  thereby  render,  problematical  at  least,  his  capacity 
to  serve  as  juror.  Such  appears  to  have  been  the  situation  of  catholics,  m  this 
respect,  previously  to  the  act  of  the  31st  of  his  present  majesty.  Since  te 
passing  of  that  act,  they  stand,  as  to  the  serving  upon  juries,  m  the  same  predi- 
cament,  as  the  rest  of  his  majesty's  subjects.  By  that  statute,  they  are  freed 
from  the  penalties  incident  either  to  positive  or  to  constructive  recusancy.  Il 
it  observable,  that  the  8th  section  exempts  the  ministers  of  Roman  cathoGc 
OODgregations  from  serving  on  luries ;  it  seems  to  follow,  that,  without  this 
clause,  they  would  have  b^n  liable  to  serve,  and  conseaoently,  that,  all  per- 
aoM  out  of  the  reach  of  this  clause,  are  in  the  eye  of  tne  law  subject  to  the 
duty,  and  have,  of  course,  the  capacity  of  serving.—  IV.  5.  With  respect  to  the 
right  of  Roman  catholic  merchants  to  he  summon^  to  the  meetings  of  British  Jes^ 
tories  abroad^  it  appears,  that  they  have,  and  alwap  had,  a  right  to  be  admitted 
to  them  The  meetings  of  the  factory  in  Portugal  were  regulated  by  die 
8  Geo.  1,  c.  17,  but  that  act  contains  nothing,  which  discriminates  Roman 
catholic  fVom  other  merchants.  All  the  foreign  factories  are,  therefore,  in  this 
respect,  in  the  same  predicament.  Now,  if  Roman  catholics  are  excluded  from 
fiictories  by  any  act,  it  must  be,  either  by  the  corporation  act,  or  by  the  test 
act.  But  witli  reepect  to  the  corporation  act,  it  is  to  be  observed,  that,  a  &> 
tory  is  not  a  corporation,  in  the  legal  acceptance  of  that  word  ;  and  even  if  it 
were,  it  would  not  fall  within  the  operation  of  the  corporation  act,  as  that  is 
confined  to  cities,  corporations,  &c.  within  England  and  Wales,  and  the  town 
of  Berwick  upon  Tweed.  The  operation  of  the  test  act  is  more  extensive  than 
the  operation  of  the  corporation  act;  it  expressly  mentions  his  majesty's  navji 
the  islands  of  Jersey  ana  Guernsey,  and  persons  who  should  be  admitted  into 
any  service  or  employment  in  his  majesty  s  or  his  royal  highnesses  household, 
within  the  districts  therein  mentioned.  A  factory  abroad  does  not,  therefore, 
fall  within  the  operation  of  that  act.  Besides,  the  privilege  of  being  admitted 
to  the  meetings  of  a  foreign  factory  is  not  an  office,  or  even  a  right,  of  diat 
description,  which  falls  wiuiin  either  of  those  acts,  lliere  is  reason  to  suppose^ 
that,  m  point  of  fact,  Roman  catholics  have  not  generally  been  summoned  ta 
attend  meetings  of  factories,  since  the  year  1720.  But  no  person,  who  is  ac- 
quainted with  the  code  of  penal  law  against  Roman  catholics,  particularly  the 
statutes  against  recusancy,  will  be  surprised  at  this  circumstance,  or  draw  any 
argument  from  it  against  Uie  right  contended  for,  as  the  operation  and  tendency 
of  those  statutes  were  6uch>  as  Induced  Roman  catholics  to  forbear  asserting 

some 
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.Secondly,  if  he  were  noble  or  gentle  before,  he  and  all  his 
duMren  and  posteritie  are  by  this  attainder  made  base  and  ig- 
noble, in  respect  of  any  nobilitie  or  gentrie  which  they  had  by 
their  birth. 

Thirdly,  this  corruption  of  bloud  is  so  high,  that  regularly  it 
cannot  be  absolutely  salred  but  by  authoritie  of  parliament :  all 
nHiich  is  implyed  in  the  same  (&c.).  (i ) 

Sect. 


some  of  their  most  valuable  rights,  even  such  as  were  of  the  most  indisputable 
pature,  rather  than  obtrude  Uiemselves  into  public  notice.    If  they  wish  t» 
enforce  their  right  of  admission,  or  their  right  of  voting,  they  should  give  notice 
iORf  their  desire  to  be  summoned,  and  offer  to  attend  at  the  meetings;  then,  if 
admittance  should  be  refused  them,  or  their  votes  rejected,  the  proceedings  will 
be  illegal :  and  not  only  they,  but  all  other  persons  subject  to  the  proceedings 
of  the  factory,  will  be  justified  in  refusing  to  pay  their  contribution-money,  or  to 
comply,  in  any  other  manner,  with  the  resolutions  or  orders  of  the  meeting. 
Besides,  a  refusal  to  admit  them,  to  the  meetings,  is  certainly  a  personal  injury; 
and  wherever  a  personal  injury  is  done  to  an  English  subject  abroad,  the  re- 
medy must  be  sought  in  the  jurisdiction  where  the  cause  of  action  happens,  if 
it  is  subject  to  the  king's  jurisdiction;  if  the  king  has  no  jurisdiction  in  that 
place,  this  necessarily  gives  the  king's  courts  a  jurisdiction,  within  which  it  is 
Drought,  by  the  known  fic^on  of  laying  the  venue  in  some  county  of  England. 
Hiis  is  explained  by  lord  Mansfield,  with  his  usual  clearness  and  ability,  in  his 
argument  m  Mostyn  v.  Fabrigas,  Cowp.  170.    See  also  Phillybrown  v.  Ryland, 
fa  1  Stra.  634.   2  Lord  Raymond,  1308,  and  8  Mod.  354.    It  is  to  be  observed^ 
Aat,  in  the  great  case  of  Ashby  v.  White,  where  an  action  was  brought  agaiMt 
an  offic^r^  for  refusing  a  man's  vote  at  an  election ;  the  only  ground  for  question- 
ing the  action  was,  Uiat,  there,  the  house  of  commons  had  special  jurisdiction. 
S^  6  Mod.  45*    1  Salk.  19.    1  Bro.  Pari.  Ca.  45.    This,  it  is  evident,  dogs 
not  apply  to  the  case  now  under  discussion.    What  has  been  said  of  the  right  of 
Koman  catholics  to  insist  on  being  admitted  to  the  meetings  of  English  fiicto* 
lies,  abroad,  and  of  ^eir  means  of  redress,  in  case  of  refusal,  applies,  with  pro* 
per  qualifications,  to  every  other  case,  of  a  similar  description,  where  their  right 
of  aomission,  acting,  or  votine,  is  refused  them. — ^IV.  6.  With  respect  totk€ 
^g^  of  Roman  catholics  to  hda  qffices  exerciseaUe  abroad :'^li  has  been  obsorv- 
ed,  that,  the  corporation  act  extends  only  to  cities,  &c.  within  England  and 
Wales,  and  the  town  of  Berwick  upon  Tweed ;  that,  the  test  act  mentions  only 
those  places,  and  his  majesty's  navy,  and  Jersey  and  Guernsey ;  and  that,  the 
31  St  of  his  present  majesty  repeals  the  statutes  of  recusancy,  and  relieves  firon 
Ae  penalties  imposed  on  Roman  catholics  refusing  the  oath  of  supremacy, 
and  the  declaration  against  popery:  it  seems  therefore  to  follow,  that,  ae- 
law  is  now  in  force,  which  disables  Roman  catholics  from  holding  offices 
wholly  exerciseable  abroad,  or  from  serving  or  holding  offices  under  the  East 
India  company,  in  their  foreign  possessions.    Besides,  upon  the  construction  of 
these  laws,  and  of  every  other  law  supposed  to  affect  the  Roman  catholics,  there 
seems  reason  to  think,  that,  the  same  spirit,  which  induced  the  legislature  .t0 
repeal  so  large  a  proportion  of  the  penal  code  against  them,  wiU  infiuf-nce  the 
judicature  in  their  construction  of  the  unrepealed  part  of  that  code,  or  of  any 
other  statute  unfavourable  to  them,  in  its  apparent  tendency  or  operation,  so 
ikr  as  it  may  be  open  to  a  doubtful  interpretation. — [Note  346.] 

(1)  The  policy  and  justice  of  our  laws  of  forfeiture  in  this  respect  are  mosi 
ably  discussed  in  Mr.  Vorke's  celebrated  Connderations  on  the  Law  of  Per* 
fciture. 
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ALSO,  if  tenant  in  tailc  bee  di$Kistd,  and  a/icr  futtke  a  nJcMb 
the  divehor  Kilh  aitmintie  i'tfee,  and  after  the  tenant  in  taikii^ 
lainl.ur  nullateed  of  felouif,  and  hath  itiue  and  diel/ii  in  this  rowllt 
iuue  ill  foile  mttif  filler  upon  the  disieiior.  And  th€  cause  it  far  this,  (Irt 
nolhinf;  makfth  liiacoiitiiiui'nct  in  l/m  cait  but  the  marrantie,  and  iw 
roHtie  iiuiif  'tot  detctnd  t»  the  itmc  in  laile,fot-  this,  that  the  bloml  u  oh 
vupl  belniteii  him  that  tnade  tite  wurrantit  and  the  ivaue  in  Imit  (Ei  k 
cauac  GvL  [>ur  ceo,  que  *  rk-n  fuit  disconUDuaoce  en  cest  case  fori^Mt 
carraniie,  el  garrautie  an  poiiOiK.'eaiJcr  ul  is»uv  en  uiile,  pur  €«!><]» 
te  fanke  eit  corrupt  pcrtuu-r  ccluy  que  (ist  le  gumioiie  el  issue  cq  uuk. 


JpOR  th, 

■*     monlaa 
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:  the  Ttarranlie  alwayfs  ahidelh  at  the  common  /azr,  and  tit  n»; 

!  law  is  such,  ihni  teJien  a  man  M  attaint  or  out/atped  of  felem 
which  outlnwrie  it  an  attainder  in  /a«\  thai  the  M>load  furtafene  htm  oM 
Am  tonne,  and  all  others  nkich  shall  bee  laid  his  litireB,  it  corrufil,  ta  liat 
nothing  by  diseent  may  deaceud  to  anu  tlutt  maif  ttee  said  Ai»  heite  iv  'k 
common  law  (Car  ic  guinmly  louis  tutls  deiuurt  a  le  cuinoiou  lev,  rtli 
cotnuioii  ley  etl,  f  »\u  ^uaul  hoiue  eal  attaiat  ou  ullage  dc  mIob^ 

2ue|  iiilagoiie  e»l  uu  atUuutlt;r  en  ley,  que  la  satiko  perenler  luy  elM 
U,  et  loitl§  aiiwr*  rjupiix  aeira  dits  aes  heires,  est  currupt,  issiiit  quc  + 
riens  jier  disccnt  poii  (lisceii<!cr  a  ascun  que  poit  cstre  dil  ion  Ikire  p-cr 
le  coHimuii  ley).  And  the  aife  of  such  a  man  that  is  so  atttiiHt,M 
never  be  endowed  <f  the  leiieiiienls  of  her  liinhand  so  allainted.  Jnd  ik 
came  is,  for  that  men  should  more  eschetc  In  commit  feloiin's  J.  Bui  V-x 
issue  ill  taile  as  lt>  the  tenements  luilcd  is  not  in  such  case  barred,  bicuut 
hee  is  inheritable  by  force  of  the  st/itule,  and  not  by  the  cuurse  'f  the  coif 
mon  hue  (Mes  Tis-uc  cii  luyh-  qiutiil  u  ifs  tciieineius  tuilcs  n'esi  [nii  ai 
liel  cas  §  Itarrc,  pur  cto  qui-  1]  est  idlu-nte  per  tbicc  de  If  staliitf,  vt 
iiemy  pur  le  ctmr^u  dt;  t:oiiiiiiou  Icy)."  and  therefore  furh  attainder  uf  hi 
father  or  of  hi*  ameslour  tu  the  lai/e^,  shall  not  put  him  uut  (if  hit  n^'ii 
by  force  of  the  taiU,  Sjc. 

"   'VH  E  itsiie  in  iaile  may  enter."     And  the  reason  is,  tor  ilm 

by  the  nttiiinder  oftlie  father,  it  is  now  in  judgeiiicnl  ol 

(PlovnJ  353.B.    law  but  a  release  without  warraiitie;  I'or  albeit  the  warraniic  a 

alnit.  a4[.;       the  tiniL'  of  the  release  was  effectuall,  yet  it  workeih  no  diicon* 

■ssu  it  dcBcendeth  upon  the  issue  in  tailc ;  so  a^  ii' 

3  defeated,  extinct,  or  determined  in  the  lite   of  tlie  teaini 


•  nul  added  in  L.  and  M.  itnd  Roh. 
t  tiel  added  in  L.  and  M.  and  Roh. 
4-  nul  added  in  L.  and  M.  and  Roh, 
X  Sfc.  added  in  L.  and  M.  and  Koh. 


#  barre  not  in  L.  and  M.  or  It'>k. 
II  il  added  ill  L.  and  M.  and  ItoL 
f  4-f,  added  in  L.  and  M.  and  Koh. 
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■  ■  * 

in  ta^e,  then  no  discontinuance  is  wrought :  and  so  it  is  if  tenant 
in  taile  hath  issue,  and  releaseth  to  the  disseisor  with  warranties 
and  afler  is  attainted  of  felonie,  and  af^er  obtaineth  his  pardon  r*iQ7£.«  77. 
and  dieth,  the  issue  in  taile  may  enter ;  [*]  for  the  pardon  dbth  1  £.  3. 4. 
not  restore  the  bloud  as  to  the  warrant ie,  nor  maketh  the  issue  0  £.  3. 55. 
in  that  case  inheritable  to  the  warrantie.     But  if  the  issue  in  taile  9  ^  6-  9* 
in  that  case  had  been  attainted  of  felonie  in  the  life  of  his  father,  j)*|5^j  j,- 
and  obtained  his  charter  of  pardon,  and  then  his  ^Either  ^g  £  ^ ' 

[39271  ^^  ^^®^»  ^^  vs&\x^  cannot  enter  into  the  ^  land  in  re-  Petit.  9q. 
J  spect  of  the  corruption  of  bloud  upon   the  attainder  a6  Asa.  a. 
of  hioiselfe.     \li\  And  it  is  a  general!  rule,  that  having  49. Ass.  4. 
respect  to  all  those  whose  bloud  was  corrupted  at  the  time  of  ^^  i/V's. 
the  attainder,  the  pardon  doth  not  remove  the  corruption  of  13  h!  7. 17. 
bloud  neither  upward  nor  downward.   As  if  there  be  grandfather,  PI.  Com.  in 
fether,'  and  sonne,  and  the  grandfather  and  father  nave  divers  WaUingham's 
other  sonnes,  if  the  father  bee  attainted  of  felonie  and  pardoned,  JJ*^^„j^  ^  ^ 
yet  doth  the  bloud  remaine  corrupted  not  onely  above  him  and  gj^nf  pj^  CwT' 
about  him,  but  also  to  all  his  children  borne  at  the  time  of  his  195,196.  See 
attainder.     But  in  the  case  of  Littleton,  if  tenant  in  taile  at  the  >«  <}»e  Chapter 
time  of  his  attainder  had  no  issue,  and  after  the  obtaining  of  his  oJ"lc"a»tby^e 
pardon  had  isstue,  that  issue  should  have  beene  bound  by  the  in^thfs  matt'er. ' 
warrantie  ;  for  by  the  pardon  he  was  as  a  new  creature,  tanquam  (Plowd.557.b. 
Jilius  terrcc,  whose  bloud  upwards  remaine  corrupted ;  but  for  Ante  8.  a.) 
the  issue  had  after  the  pardon,  hee  is  inheritable  to  his  father;  [;^]  Bract  lib. 3. 
and  if  his  father  had  issue  before  the  pardon,  and  hath  issue  also  fol.  13Q,  133. 
aifter  and  dieth,  nothing  cart  descend  to  the  youngest,  for  that  ^76,  &  lib.  5. 
the  eldest  is  living  and  disabled.     But  if  the  eldest  sonne  had  fJi^j.^"* 
died  in  the  life  of  the  father  without  issue,  then  the  youngest  piet  Ub.  1. 
should  inherit.  otp.  ad. 

(1  Cro.435.      Ant.  8.  a.) 

"  The  warrantie  abideth  at  the  common  laxv."    The  collaterall  Vid.  Sect  711. 
warrantie  is  not  restrained  by  the  statute  ofdonis  condiiionalihus,  71^* 
but  a  lineall  warrantie  is  restrained  by  the  statute,  unlesse  there 
be  assets ;  as  formerly  at  large  hath  beene  said. 

*'  And  the  wife  of  such  a  man  that  is  so  attaint^  shal  nefoer  be  (8  Rap.  171. 
"  e7idoxved,  Sfc.'*   U  is  to  be  observed,  that  the  judgement  agaimt  Ante  31.  a. 
a  man  for  felonie  is,  that  he  be  hanged  by  the  neck  until!  he  be  ^'^'  **  ^?  *  *'^ 

dead ;  but  implicative,  (as  hath  beene  said)  he  is  pun-  (Lamb.  275, 
r3927|  ished  ocj  first  in  his  wife,  that  she  shall  lose  her  dower.  V^^ 
L  b    11  Secondly,  in  his  children,  that  they  shall  become  base  J^it  41.  •,) 

and  ignoble ;  as  hath  beene  said.  Tliirdly,  that  he  shall 
lose  his  posteritie,  for  his  bloud  is  stained  and  corrupted,  that 
they  cannot  inherit  unto  him  or  any  other  ancestor.  Fourthly, 
that  he  shall  forfeit  all  his  lands  and  tenements  which  he  hath  m 
fee,  and  which  he  hath  in  taile,  for  terme  of  his  life.  And  fifthly, 
A  his  goods  and  chattels.  And  thus  severe  it  was  at  the  conmioo 
law ;  and  the  reason  hereof  was,  that  men  should  feare  to  com- 
mit felonies :  Utpcena  ad  paucos,  metw  ad  omnes  peroeniat.  And 
it  is  truly  said,  Etsi  meliores  sunt  quos  ducit  amor,  tamen  nlures 
sunt  quos  corrigit  timor.  And  so  it  is  a  fortiori  in  case  ot  high 
treason.  But  some  acts  of  parliament  have  altered  the  common 
law  in  some  of  those  points :  first,  by  the  statute  of  donis  COU' 
ditionalilfus,  lands  in  tailed  were  not  forfeited  neither  for  felonie 
nor  for  treason,  but  for  the  life  of  tenant  in  taile.  This  act  was 
made  by  king  Edward  the  first,  who  (as  our  bookes  [t]  spcake)  [0  6^-  3  M- 

wai.  d^-  3-aa. 


Si" 


£B.C 


imj  ine  n 


1  nigii 


■hall  not  be  received  to  demand  dower,  ualesse  i 

cases  gpecially  provided  for.     But  the  wife  of  a  ] 

of  misprision  of  treason,  murther,  or  felonie,  is  do 

'  'a-  author  wrote,  [n]  by  the  statute  in  that  case  mad 

:       which  is  more  favourable  to  the  woman  than  H 


[o]  If  a  seigntorie  be  granted  with  warrantie,  a 
escheat,  the  seigniorie  whrreunto  the  warrantie 
extinct,  and  consequently  the  warrantie  defeated, 
extend  to  the  land;  et  tic  in  timilibut. 

If  a  collateral)  ancestor  release  with  warrantie, 
religion,  now  th«  warrantie  doth  binde;   but  if 
an'  *'**^'  '^'8"^''»  "*"" ''  ■*  defeated. 
Voocb.  iSl.    33  E  3.  Gut.  77.    Sec  in  Ihc  Cluplercf  ViUeaige.Sect.  300. 


Vide  Sect,  55. 
(8  Rep.  171.) 

we  A.  4... 

45E  3- 

Vonch.  7a. 
I^.  Com.  t^i. 


Seel.  748. 


yd  L  SO,  if  tenant  in  taileinfeofft  his  micfe,  which  infeo 
fee  with  warrantie,  if  after  the  feoffee  by  his  deed  relea 
all  manner  tf  warrantie,  or  all  manner  of  covenants  realls, 
ofdemandt,  by  such  release  the  rcamiKtie  is  eilinct.  ^4nd  ij 
IB  this  case  bee  pleaded  against  the  beire  in  fatle  that  bringt 
formedon,  to  harre  the  heire  of  his  action,  if  the  heire  have 
laid  release,  ^c.  (si  1' heire  avoii  •  le  dit  releas  et  cuo  plc-da: 
feat  the  plee  in  barre,  S^c.  And  many  other  caiet  and  mai 
whereby  a  man  may  defeat  a  aarrantie,  ^c. 

{iBep.ua.b.)     TITTLETON  having  spoken    in    what    ca 

may  bee  defeated  and  extinguished  by  matter 

flheweth  how  a  warrantie  may  be  discharged  or 

(fiRep.?!.*.)    matter  in  deed :  and  hereupon  he  putteth  an  exam 
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And  thirdly,  by  a  release  of  all  demandi.  (Ant.  091.  b.) 

I        {a]  If  a  man  make  a  gifl  in  taile  with  warrantle,  this  warrantie  [9]  M  Ais.  pL 

'    h  aiso  intailed,  and  therefore  a  release  made  by  tenant  in  taile  of  ^    3  ^^ 

'    the  warrantie,  shall  not  barre  the  issue,  no  more  than  his  release  ^  ^*V?a  b. 

shsJl  bar  the  issue  to  bring  an  attaint  upon  a  false  ver-  (Piowd.  9.  b. 

C 39371  ^*^'>  ^^  ^  ^^^  of  error  upon  an  erroneous  oc^  judgement  Manxcri  ca*c. 

*J  given  against  the  father,  nor  his  gift  can  barre  the  issue  ^^^'  Z^9-  ^• 

of  the  deed  that  create  the  estate  taile,  nor  of  any  other  V)^    ^  ^^ 
deed  necessary  for  defence  of  the  title.  "^ 

"  A/fer  the fioffet  releaser    Littleton  here  putteth  his  ciwe  (5 B«p- 70) 
where  one  is  bound  to  warrant:  put  the  case  [r]  then  that  two  W45E.  3.13. 
make  a  feoffenient  in  fee,  and  warrant  the  land  to  the  feoffee  and  ^^  R*P-  *4.) 
his  heires,  and  the  feoffee  release  to  one  of  the  feoffors  the  warran- 
tie, yet  he  shall  Youche  the  other  for  the  moytie.    And  so  it  is  if 
one  mfeoffe  two  with  warrantie,  and  the  one  refease  the  warrantiey 
yet  the  other  shall  vouch  for  his  moytie. 

"  Jf  the  heire  have  the  said  release,  Sfc.**  Here  it  appeareth, 
that  the  release  being  made  to  the  uncle  being  his  ancestor,  the 
deed  doth  after  the  decease  of  the  uncle  belong  to  him,  and  there- 
fore he  cannot  plead  it,  unlesse  he  sheweth  it  ^orth. 

*'  And  many  other  cases  and  matters  there  be,  tohereby  a  man  may  (Vaugh.  387.) 
A^at  a  tvarrantie,  S^P    As  namely  by  a  defeasance,  as  other  43E.3.17.  PL 
things  executorie  may.     Also  a  warrantie  may  lose  his  force  by  Com.  inBrow»- 
takiog  benefit  of  the  same.    In  a  vracipe  the  tenant  voucheth,  and  "^S*  ^*^' 
at  the  sequatur  sub  sua  periculo,  the  tenant  and  the  vouchee  make 
default,  whereupon  the  demandant  hath  judgement  against  the 
tenant    And  afterwards  the  demandant  brings  a  scire  Jacias 
against  the  tenant  to  have  execution ;  in  this  case  the  tenant  may 
have  a  warrantia  carta.    And  if  in  that  case  a  stranger  had 
brought  a  pracipe  against  the  tenant,  hee  might  have  vouched 
againe,  for  by  tne  judgement  given  against  the  tenant,  the  war- 
rantv  lost  not  his  force;  but  if  we  tenant  had  judgement  to  reco-  (Hob.  27.) 
rer  m  value  against  the  vouchee,  hee  should  never  youche  againe 
by  reason  of  Uiat  warrantie,  because  hee  had  taken  advantage  of 
the  warrantie.     And  it  is  to  be  observed,  that  upon  the  proces  of 
summoneas  ad  tvarrantizandum,  if  the  sherife  retume  the  vouchee 
summoned,  and  he  make  default,  the  tenant  shall  have  a  capias  ad 
'oalentiam;  but  if  he  retume  that  the  vouchee  had  nothing,  then 
after  the  sictU  alias  eipluries  a  sequatur  sub  suo  periculo  shall  issue; 
and  there  if  the  voucncc  make  default,  the  tenant  shall  not  have    ' 
judgement  to  recover  in  value,  for  he  was  never  summoned ;  and 
It  appeareth  of  record  that  he  hath  nothing,  but  in  the  capias  ad 
wilentiam  it  appeareth  that  he  had  assets,  and  he  had  been  sum* 
moned  before :  but  in  some  speciall  cases  there  shall  be  two  reco- 
veries in  value  upon  one  warrantie.     As  if  a  disseisor  give  landa 
to  the  husband  and  wife,  and  to  the  heires  of  the  husband,  the 
husband  alleneth  in  fee  with  warrantie  and  dieth,  the  wife  bring- 
eth  a  cui  in  viid,  the  tenant  vouche  and  recovereth  in  value,  if 
after  the  death  of  the  wife  the  disseisee  bring  a  pracipe  against  the 
alienee,  he  shall  vouch  and  recover  in  value  againe. 

[s]  So  it  is  where  the  wife  bringeth  a  writ  of  dower  against  the  [il  4AE.  3. 
alienee,  he  shall  recover  in  value,  and  after  her  death  he  shall   voodier  71. 
recover  in  value  againe,  upon  the  same  warrantie. 

In 
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(Hob.  a8.)  In  the  same  manner  it  is  if  a  man  be  seised  of  a  rent  by  a  de- 

feasible title,  and  releaseth  to  the  tenant  of  the  land  all  his  right  in 
the  land,  and  warmnteth  the  land  to  him  and  bis  heires,  if  he  be 
impleaded  for  the  rent,  he  shall  vouch  and  recover  in  value  for 
the  rent;  and  if  after  he  be  impleaded  for  the  land,  he  shall  vouche 
and  recover  in  value  againe  for  the  land :  but  in  these  and  the  like 
cases,  the  reason  is  in  respect  of  the  severall  estates  recovered,  bul 
for  one  and  the  same  estate  he  shall  never  recover  but  once  in 
(Ant.  387.  b.)     value ;  and  though  the  land  recovered  in  value  be  evicted,  yet 

shall  he  never  take  benefit  of  that  warrantie  after.     And  as  war- 
ranties may  be  defeated  in  the  whole,  so  they  may  be  defeated  as 
[e]  7  H.  6.  43.      to  part  of  the  benefit  that  may  be  taken  of  the  same,     [t]  As  he 
13  Asi.  8.  tha^  iiQi\^  a  warrantie  may  make  a  defeasance  not  to  take  any  be- 

24  35  17  *"      "^^'  ^y  ^*y  ^^  voucher:  in  the  like  manner  that  he  shall  take  no 
aaH.  6. 51.        advantage  by  way  of  voarrantia  carUe,  or  by  way  of  rebutter. 
8H.  7.6. 


(&  Sect.  749.  r393l 


A 


ND  it  is  to  be  understood,  that  in  the  same  manner  as  the  coUaterall 
wdrrantie  may  bee  defeated  by  matter  in  deed  or  in  law;  in  the 
same  manner  may  a  lineal  I  warrantie  be  defeated  ^  *  S^c.  For  if' the  heire 
in  taile  brinMh  a  writ  o/'formedon,  and  a  lineall  warrantie  of  his  ancestor 
inheritable  by  force  of  the  taile,  bee  pleaded  against  him^  with  this,  that 
assets  descended  to  him  of  fee  simple,  f  which  he  hath  by  the  same  ancestor 
that  made  the  warrantie ;  if  the  heire  that  is  demandant  may  adnull 
and  defeat  the  warrantie,  that  sufficeth  him ;  for  the  discent  of  other  tene- 
ments of  fee  simple  maketh  nothing  to  barre  the  heire  without  tfie  tcar^ 
rantie,  Sfc. 

LJ  £  R  £  Littleton  sheweth,  that  in  the  same  manner  that  a  col- 
lateral! warrantie  may  be  defeated  by  matter  in  deed,  or  by 
matter  in  law,  so  may  to  all  intents  and  purposes  a  lineall  war- 
rantie, whereof  hee  putteth  an  example  or  a  Imeall  warrantie  and 
assets. 

Temps.  E.  i.  "  And  a  lineall  xmrrantie^  Sfc.  'with  this  that  assets  descended  to 

Gar.  89.  him,  SfcJ*     Here  it  appeareth  by  Littleton,  that  a  lineall  warrantie 

84^  *'-k-d  8^'  *°*^  assets  is  a  good  plea  in  aformedon  in  the  discender ;  wherein 

4E.  3!  24!     ^  **  '*  ^®  ^^  knowen,  that  if  tenant  in  taile  alieneth  with  warrantie, 

5R3. 14!  and  leave  assets  to  descend;  if  the  issue  in  taile  doth  alien  the 

40  E.  3. 9.  assets,  and  die,  the  issue  of  that  issue  shall  recover  the  land,  be- 

M  H-  4-  39;  came  the  lineall  warrantie  descendeth  only  to  him  without  assets ; 

Br  33  4  Mar  ^^^  neither  the  pleading  of  the  warrantie  without  the  assets,  nor 

Dicr  139.     *  '^®  assets  without  the  warrantie  is  any  barre  in  the  formedon  in 

Lib.  10.  fol.  37,  the  discender.     But  if  the  issue  to  whom  the  warrantie  and  assets 

38,  in  Mary  descended  had  brought  aformedon,  and  by  judgement  had  beene 

Portington  s  barred  by  reason  of  the  warrantie  and  assets ;  in  that  case,  albeit 

(8*Rep.5i.)  ^®  alieneth  the  assets,  yet  the  estate  taile  is  barred  for  ever; 

(Ant.  374. «.  b.)    (10  Rep.  38.    Plovrd.  440.  a.  b.    Hob.  40.     Moor.  55.) 

for 

*  Sfc.  not  in  L.  and  M.  or  Roh.  f  tvhich  he$  hath^  not  in  L.  and  M. 

or  Roh* 


L.3.  C.13.  Sect. 749.     Of  Warrantie.        [393.b.  394.a, 

for  a  barre  in  a  formedon  in  the  discender,  which  is  a  writ  of  the 
highest  nature  uat  an  issue  in  taile  can  have,  is  a  good  barre  in 
any  othtt  Jbrmedon  in  the  discender,  brought  afterwards  upon 
the  same  gifl. 


N 


OW  I  have  made  to  thee,  my  sonne,  three  bookes. 


u  rpQ  Thee,  my  sonney  SfcJ*  Here  our  author  calleth  (as  manf 
times  in  Uiese  bookes  he  hath  done)  not  only  his  sonne 
Richardy  but  everie  studient  of  the  law  to  be  accounted  hii  son, 
and  worthily ;  for  that  seeing  our  author  had  the  honour  to  be  in 
his  time  the  father  of  the  law,  and  all  eood  studients  in  the  law 
justly  account  themselves  the  sonnes  oUhe  law  (for  otherwise  they 
are  not  worthy  of  the  profession),  our  author,  as  a  carefull  and 
provident  father,  as  it  nath  manifestly  appeared,  gave  excellent 
mstructions  in  these  his  bookes,  both  to  his  owne  sonne,  and  to 
his  adopted  sonnes,  to  make  them  from  age  to  age  the  more  apt 
and  able  to  understand  the  arguments  and  reasons  of  the  law. 


0 


394:1  (rt*  Tabula. 

The  first  Book  is  of  estates  which  men  have  in  lands  and  tenetnents  (Le 
primer  Livre  est  de  Estates  que  homes  ount  en  terres  ^  ou  tenements) : 
that  is  to  say, 

OF  Tenant  in  fee  simple  tt  Cajp.  1 

Of  Tenant  in  fee  taile  2 

Of  Tenant  in  f  fee  taile  after  possibilitie  of 
issue  extinct  3 

Of  Tenant  by  the  curtesie  of  England  4 

Of  Tenant  imdower  5 

Of'  Tenant  for  terme  of  life  6 

Uf  Tenant  for  terme  of  years         *  7 

Of  Tenant  at  will  by  the  common  law  8 

Of  Tenant  at  will  by  custome  of  the  mannor  9 
%  (jf  Tenant  by  the  verge  10, 


The  Second  Book.% 

Of  Homage  Cap.  1 

Of  Fealtie  2 

Of  Escuage  3 

Of 

•  ou-^t,  L.  and  M.  omdRoh.  ft  The  numbers  of  the  Chaptera  ag 

ifee — the,  L.  and  M.  and  Roh.  above  are  not  enumerated  either  in  L, 

X  Of  tenant  by  the  verge,  not  in  L.  and  M.  dr  Roh. 
aiid  M.  or  Roh.  §  is  added  in  L.  mi  M«  and  Roh. 


i 


Of  KaighU  Smite 

Of  Sortsf 

Of  FiiinkalmoigM 


%■ 


fr  llomiigr  JiinceHrel 


Of  Grond  Srjjfmttte 

Of  Ptfit  SeijfimlK  g  m 

Of  Tenure  in  liurgage  JO  ji 

Of  Tenure  in  t'il^aage 

Of  t  Rem 


Jnd  theie  tno  little  Boakt  I  have  made  to  ihtt  for  tbr  ietltr 
ittuidiag  ofierlaine  Chapters  nf  the  anlteut  Uooke  o/'  'J'enaret. 


^ 


\ 


"  DETTF.R  itniltrxlanilin^,  ffc."  And  iliwe  iMlibitaki 
■*^  I  collccied  and  published  to  the  end  that  theie  thn 
Bookei  uF  our  author  may  be  the  better  understood  of  the  tt 
diuui  reader. 

la  hU  "  ■^I'liail  Booie  of  Tenuret."    Thas  boolte  may  "«ll  ^  *■ 

IX  Is  bit      counted  aniicnt.  for  it  was  coruposed  in  Ui«  raigDu  of  kioc  Edm 

the  Third,  (atjuatwei^Aerdnt  nith)  by  «  gnveaaJdia 


The  Third  Boo/r.J 


■a 


Of  Partenen  H  according  to  ttie  count  of  the 
common  /aw  Csp.  i 
C^  i  Of  Parceners  according  to  the  cuitome  a  fS^ 
<¥AV""-"""'^  3  L  b. 
Ofi  Teiiaiils  in  common  4 
Of  Eitatei  of  lands  and  tenements  upon  con- 
dition 5 
Of  Discenls  which  toll  entries  6 
Of  Continual  Claime  7 
Of  Releases  '  8 
Of  Confrmatiom  g 
Of  jlliornements  lO 
Of  Discontinuance  1 1 
W  Remitten  1 3 
Of  Warranties.  \  13 

Epilogu. 

+  Hents — iii.  manner  of  rents,  sci-  -|-  Of  parceners  according  lo  lit  at 

licet,  rent  service,  rent  charge,  and  rent  tome,  not  in  L.  and  M,  or  Koh, 

tecke,  L.  and  M.  and  Roh.  <[   Tenants — tenemetiis,   L.  and  ^ 

i  is  added  in  L.  and  M.  and  Roh.  and  Roh. 

II  according  to    the    course    of  the  §  scilicet,  xairranlie  lineaU,  aarra'^' 

common  tan>,  not  m  L.  and  M.   and  couateraU,  and  viarranlie  that  co^ni"' 

Roh.  hy  disteiiin,  added  in  L.  and  M.  f 
Roh. 


us.  [394.  b.  394^.  a. 


*  Epilogus, 

A  If  £  knflWf  my  wm,  that  I  would  not  have  thee  belecve,  that  all  which 
I  have  said  m  these  bookes  is  law,  for  I  will  not  presume  to  take  this 
upon  me.  But  of  those  things  that  are  not  law,  inquire  and  learner  of  my 
wise  masters  learned  in  the  law.  Notzpithstanding  albeit  that  certaine 
things  which  are  moved  and  specified  in  the  sayd  bookes,  are  not  altogether 
law,  yet  such  things  shall  make  thee  mare  apt,  and  able  to  understand  and 
apprehend  the  arguments  and  the  reasons  of  the  law,  4rc.  For  by  the  argu^ 
mpits  and  reasons  in  the  law,  a  man  more  sooner  shall  come  to  the  certaintie 
and  knowledge  of  the  law. 

Lex  plus  laudatur  quando  ratione  probatur. 

"7  WHjL  not  presume,  Sfc"  Here  observe  the  great  modes- 
^ie  and  mildnesse  of  our  author,  which  is  worthy  of  imitation ; 
for  NuUd  virtus,  ntdla  scientia  locum  suum  et  dignitatem  conservare 
potest  sine  modestii.  And  herein  our  author  followed  the  example 
of  Moses,  who  was  a  judge,  and  the  first  writer  of  law ;  for  he  was 
mitissimus  omnium  hominum  quijuit  in  terris,  as  the  holy  historie 
testifieth  of  him. 

^'  The  arguments  and  reasons  in  the  latv,  S^c"  Ratio  est  anima 
l^is  ;  for  then  are  we  said  to  know  the  law,  when  we  apprehend 
the  reason  of  the  law ;  that  is,  when  we  bring  the  reason  of  the 
Jaw  so  to  our  owne  reason,  that  wee  perfectly  understand  it  as  our 
owne ;  and  then,  and  never  before,  we  have  such  an  excellent  and 
inseparable  propertie  and  ownership  tlierein,  as  wee  can  neither 
lose  it,  nor  any  man  take  it  from  us,  and  will  direct  us  (the  learn- 
ing of  the  law  is  so  chained  together)  in  many  other  cases.  But 
if  by  your  studie  and  industrie  you  make  not  the  reason 

[3Q  AjT  of  the  law  your  owne,  it  is  not  possible  for  you  ^  long 
J  to  retaine  it  in  your  memorie.    And  wel  doth  our  author 
couple  arguments^  and  reasons  together.  Quia  ar^//ter;t/a 
ignoia  et  obscura  adlucem  rationis  prqferunt  et  reddunt  splendida: 
and  therefore  argumentari  et  ratiocinari  are  many  times  taken  for 
one.     And  that  our  author  may  not  speake  any  thing  without 
authority,  (which  in  these  Institutes  we  have  as  we  take  it  mani- 
fested )  his  opinion  herein  also  agreeth  with  that  of  the  learned  and 
reverend  chiefe  justice  of  the  court  of  common  pleas,  sir  Richard 
Hanlford,  [y]  Home  ne  scavera  de  quel  mettal  un  campane  est,  si   [y]  1 1  H.  4. 37. 
ne  soit  bien  bate,  ne  le  ley  bien  conus  sans  disputation.   And  another 
saith,  [  *  ]  Jeo  aye  dispute  cest  matter  pur  la  apprender  la  ley.    So  as   [*]  41 E-  3-  ««• 
our  author  hath  made  a  most  excellent  epilogue  or  conclusion  !^.'!!^^ 
with  a  grave  advice  and  counsell,  together  with  the  reason  tliere-     *  "      **  ^^^' 
Aif,  which  all  good  students  are  to  know  and  follow ;  and  with  scire 
and  sequi  I  wul  conclude  our  author's  epilogue. 

"  Lex  plus  laudatur  quando  ratione  probatur!' 

This  is  the  fourth  time  that  our  author  hath  cited  verses.  ^  »^-  S^^r.  384. 

When  443.550. 

*  Not  in  L.  and  M.  or  lloh. 
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•395.  a.] 


EpilogOs. 


Whiii  I  bad  finished  this  worke  of  the  first  pari  of  the  Inni- 
taies,  and  looked  bactc  and  coiwdcred  the  multitude  of  ihe  cai>- 
elusions  in  law,  the  manifold  diveNiliea  between  coeev  stod  poinu 
of  learning;  the  varietie  atniost  inhniti>  of  autliorities,  aniJnii. 
constant  and  moderne,  and  wiUiall  tlicir  amiable  and  adntiralkjc 
consent  in  so  tnaoy  successions  of  ages  :  ilie  many  changn  mi 
alterations  of  the  common  law,  and  additions  to  the  K.-'mct  era 
Bince  our  author  wrote,  by  many  acts  of  pari iuri tent,  and  ifast  tl» 
like  wurke  of  limtitut^gi  h^^  noi  bi-en  attempted  \/y  fuiyM  nir 
I  nrofemiionivhom  I  miffht  imitate,  1  thought  it  ^fe  Kit  nie  m ibl- 
low  tht^  );rave  and  pnidonl  example  of  onr  worthy  autlior.  not  u 
lake  upon  mc,  or  pTMume  that  the  reader  tthoiild  thinke  that  til 
that  I  Imn-  said  hrxdo  to  be  Uw;  yet  this  1  iitay  aaivly  afiiratt. 
tlint  tliero  it  nothing  herein  but  may  lutlicr  opva  aonie  wio<I«ini 
of  the  law,  to  let  in  more  light  to  the  atudent  by  diligent  M-ardi 
to  vee  the  RCcrelK  uf  the  law,  or  to  move  him  to  doubt,  and  viituO 
to  inable  him  to  inquire  and  leamc  of  the  Bages,  wliat  the  law,  to- 
gether willi  ihf  true  reason  thereof,  in  the»e  ca«es  is :  or  lasiJy, 
upon  connideration  bad  of  our  old  bookcs,  lawea,  and  reconlj 
(whicli  are  full  of  vencruble  iLigniUn  and  ontiquiEte)  to  fiadt  «ot 
where  any  ultcrttttan  haili  heene,  upon  what  grouiicl  the  UwlHlk 
becnc  nince  changed;  knowing  for  cerluiiiL-,  that  ihi-  law  is  i» 
knowen  to  hint  that  knowelli  not  the  reanoti  tliereof.  and  thait^ 
kjiownf  eertaiutif  of  the  law  is  the  nafetit  of  alt.  I  had  once  id- 
tended,  for  the  eaae  of  our  Mudcnt,  to  have  luade  a  Table  U  Ham 
l[iiitilutc8;but  when  I  conKidtrcd  that  Tablt^e  and  Abridrnnenii 
are  most  profitable  to  tlicm  thai  make  tbeui,  I  have  left  liui 
worketu  everie  studious  reader.  And  for  a  fiuewell  toourjuriv 
prudent,  1  wish  unto  him  the  gladsome  light  of  jurisprudence.  tV 
lovelineBse  of  teroperaace,  ^e  stabilitie  of  fortrlude,  and  the 
^olidilic  of  justice. 
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IN  page  391.  a.  note  s.  sect.  II>  which  mentions  the  principal  laws 
which  have  been  passed  against  His  Majesty's  Roman  Catholic  subjects, 
mention  Is  made  of  the  laws  which  operate  to  disable  them  from  holding 
wH  and  military  offices.  In  the  last  sessions  of  Parliament  (^7  G.  III. 
€.  9^),  an  Act  was  passed 

"  To  regulate  the  Administration  ofOaths^  in  certain  cases^  to  Officers 

in  His  Majesty  s  Land  and  Sea  Forces" 

« 

It  recites,  *'  that,  by  certain  Acts  passed  in  the  reigns  of  His  Majesty's 
royal  predecessors,  it  was  provided.  That  officers  in  His  Majesty's  Royal 
Navy,  and  officers  in  His  Majesty's  Army,  should  take  certain  oaths, 
and  make  and  subscribe  certain  declarations,  before  they  should  enter 
upon  the  offices,  or  places  of  trust,  to  which  they  might  be  appointed ; 
and  that  doubts  had  been  entertained,  whether  the  provisions  of  the  said 
Acts  were  still  in  force  in  that  behalf;  and  that  the  practice  of  taking 
the  said  oaths,  and  making  and  subscribing  the  said  declaration,  by 
oncers,  previous  to  their  receiving  commissions  in  His  Majesty's  Army, 
had  been  long  disused ;  and  that  it  was  expedient  to  remove  such  doubts, 
and  to  assimilate  the  practice  of  the  two  services ;  It  was  therefore 
enacted,  that,  after  the  passing  of  the  Act,  it  should  be  lawful  for  His 
Majesty's  principal  Secretaries  of  State,  the  Lord  High  Admiral  of  the 
United  Kingdom  of  Great  Britain  and  Ireland^  or  the  Commissioners 
for  executing  the  office  of  Lord  High  Admiral,  the  Commander  in  Chief 
of  His  Majesty's  Land  Forces,  the  Master  General  of  the  Ordnance, 
and  the  Secretary  at  War  for  the  time  being,  respectively,  or  any  other 
persons  thereunto  lawfully  authorized,  to  deliver  commissions  or  warrants 
to  any  officer  or  officers  in  His  Majesty's  Royal  Navy,  Land  Forces,  01^ 
Royal  Marines,  without  previously  requiring  such  officer  or  officers  to 
take  the  said  oaths,  or  make  and  subscribe  the  said  declaration." 


Printed  by  Liike  Hansard  &  Sciis, 
near  Lincoln  Vlnn  Fields. 
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■.  fir  uH-  a,  c  n,  raatf  uH. 8,  c  >o. 
IS.  /r  1  E.  3,  ir.  I ,  c.  a.  read  I  E.  3,  it.  9,  c  *. 
*.    fir  g  Ann,  o.  1$,  n^  4  AaB.  c  ifi. 
3-    ^  6  £■  6,  rtad  J  Jli  S  E,  6. 
I.  >iir    31  H.  8,  c  a6.  nod  31  H.  fl,  c.  36. 
t.    firyt&3,  c.  16.  rrtd^E.  3,  e.  17. 
.4.    fir  See  inli:  96. «.  Dole  B,  tvaJ  See  VM  B&-  a-  Q-  4- 
fi.    >r  I  Ml.  It.  1,  c.  ao,  read  i  Ml  >t.  n,  c  a. 

4,  fir  ^t  Hta.  g,  c,  e,  rrad  59  Hm.  3,  C.  6. 
--    >ir9«H.a.c.  IS.  r«i9aH.«.c.  1ft. 

.  -    /(TfliQW.ifM.cii,  rwdflioWS.  c.  11. 
a.    />r81t9W.fcH.  C.31,  mdeiiri  W.3,  G.3(. 

5.  /nr  7  An.  t  17,  rod  7  An.  c  19. 
4.    >i«■SH.4,rMd4I^4- 
lr,  wet  VI.  8.    firi  Hen.  B,  c  39,  nud  33  Hen.  8,  c.  39- 

1.  yUy.    Ar  7  W.  tc  U.  c.  9{i,  wid  s  Ann.  c  g,  read  4  ^  A 

ftnd7dniLC.  ig. 
I.   /»  39  H.  B,  c.  39,  rtiui  33  H,  8,  c.  39. 
I.   >-l34i4W.|,c.6,«.ii3W.a,e.& 


a.  I.   /)r  at  H.  8,  rfod  3£  iL  B,  c  6. 
.-    -     At  14JC  )5.^i)n.  c.  16,  n«d4&  g  Aim.c.  16. 

n.  1.     Ar34H.B,  c.  6,  r«a(f  34H.  8,  c.  96. 

n.  I .  V.  3.   Jbr  33  H-  8,  c  98,  nod  39  U.  B,  c.  97- 

n.  t.    ftrijBei.  87,  rwd  ijVe».87, 

n.  1.  n.  3.  fir  where  luidi  uc  wttled  to  the  uk  of  it.  and  the  h< 
rMd  vbcfe  Undi  m  wttkd  to  the  hms  «f  fi.  uid 
body. 

n.  I.  Pint  arpMwitl,   ^fVeitmiiuter  9,cap.  9,  raid  Wc*t.  9,  c 

n.  I.    fir  lomnder,  read  ■w  rcudor. 

o.  1. 1,   fir  31  Edw.  I,  nod  35  Ed.  1,  itat.  di  a 
d.-  -  -   /or  97Edw.  3,  alat.  I,  c.4,  and  ilit.  s,  c  t,  9, 
•lot.  I,  cl,  uKlgBEd.  3,  >ui.  3,  c  1,9,3,4. 

■Ha.   fir  I  0.9,  c.  13.  raid  )  G.  1,  »l.9.  c.  13. 
■I.  ■  .  -    V  7  &  B  W.  3.  c.  4,  '.«/  7*8  W.  3,  e.  94. 


COKE  UPON  UTTLETON,  17th  Ed. 


NOTE   to  be  inserted  after  the  page  of  Errata: 

THE  Editor  begs  leave  to  suggest,  that,  in  the  Table  of  the  Degrees 
of  Parentage  and  Consanguinitj,  afler  fol.  18.  b.  the  words,  abpatruus 
magnus,  should  be  translated,  the  great  grandfatJicr*s  uncle,  on  thejathers 
side ;  and  that,  the  words,  propatruus  magntis,  should  be  translated,  the 
Jather*s  great  uncky  or  the  grandfatliers  uncicf  on  thejather*s  side;  and 
BOy  as  to  the  rest. 

He  also  begs  leave  to  recommend  to  the  Reader's  consideration,  the 
Table  of  Consanguinity,  and  the  Table  of  Descents,  in  Mr.  Watkins' 
Essay  towards  the  further  Elucidation  of  the  Law  of  Descent8,>^«nd  the 
whole  of  that  excellent  work. 
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